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A Professional Corporation
Court Plaza North
25 Main Street
P.O. Box 800
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Michael D. Sirota, Esq.
Warren A. Usatine, Esq.
Ryan T. Jareck, Esq.
Nicholas B. Vislocky, Esq.
(201) 489-3000
(201) 489-1536 Facsimile
Proposed attorneys for RIH Acquisitions NJ, LLC, et al.,
Debtors-in-Possession
UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY
CASE NO. 13Chapter 11
(Joint Administration Pending)
In re:
RIH ACQUISITIONS NJ, LLC, et al.,1
Debtors-in-Possession.

NOTICE OF MOTION FOR AN ORDER
APPROVING THE DEBTORS’
RETENTION OF KURTZMAN CARSON
CONSULTANTS LLC AS CLAIMS AND
NOTICING AGENT PURSUANT TO 28
U.S.C. § 156(c)
HEARING DATE AND TIME:
____________, 2013, at __:__ a.m.
ORAL ARGUMENT REQUESTED

TO:

All Parties-in-Interest

1

The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s federal
identification number are: RIH Acquisitions NJ, LLC d/b/a The Atlantic Club Casino Hotel (1695) and RIH Propco
NJ, LLC (5454).
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PLEASE TAKE NOTICE that pursuant to an Order Regarding Application for Expedited
Consideration of First Day Matters served herewith, on the __ day of November, 2013, at
_____ __.m., or as soon thereafter as counsel may be heard, the undersigned, proposed counsel
for RIH Acquisitions NJ, LLC d/b/a The Atlantic Club Casino Hotel and RIH Propco NJ, LLC,
the within debtors and debtors-in-possession (the “Debtors”), shall move before the assigned
United States Bankruptcy Judge, at the United States Bankruptcy Court, Mitchell H. Cohen U.S.
Courthouse, 400 Cooper Street, 4th Floor, Camden, New Jersey 08101, for entry of an Order
authorizing the Debtors to employ and retain Kurtzman Carson Consultants LLC as the official
claims and noticing agent in the Debtors’ Chapter 11 cases pursuant to 28 U.S.C. § 156(c) (the
“Motion”).
PLEASE TAKE FURTHER NOTICE that in support of the Motion, the undersigned
shall rely on the “First Day” Affidavit of Eric Matejevich and the accompanying Application
which sets forth the relevant factual and legal bases upon which the relief requested should be
granted. A proposed Order granting the relief requested in the Motion also is submitted
herewith.
PLEASE TAKE FURTHER NOTICE that objections, if any, to the relief requested in the
Motion shall be presented in accordance with the Order Regarding Application for Expedited
Consideration of First Day Matters.
PLEASE TAKE FURTHER NOTICE that unless objections are timely presented, the
Motion shall be deemed uncontested in accordance with D.N.J. LBR 9013-1(a) and the relief
requested may be granted without a hearing.
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PLEASE TAKE FURTHER NOTICE that the undersigned requests oral argument on the
return date of the Motion.
COLE, SCHOTZ, MEISEL,
FORMAN & LEONARD, P.A.
Proposed attorneys for RIH Acquisitions NJ, LLC, et al.,
Debtors-in-Possession

By:

/s/ Michael D. Sirota
Michael D. Sirota
Warren A. Usatine
Ryan T. Jareck
Nicholas B. Vislocky

DATED: November 6, 2013
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COLE, SCHOTZ, MEISEL,
FORMAN & LEONARD, P.A.
A Professional Corporation
Court Plaza North
25 Main Street
P.O. Box 800
Hackensack, New Jersey 07602-0800
Michael D. Sirota, Esq.
Warren A. Usatine, Esq.
Ryan T. Jareck, Esq.
Nicholas B. Vislocky, Esq.
(201) 489-3000
(201) 489-1536 Facsimile
Proposed attorneys for RIH Acquisitions NJ, LLC, et al.,
Debtors-in-Possession
UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY
CASE NO. 13Chapter 11
(Joint Administration Pending)

In re:
RIH ACQUISITIONS NJ, LLC, et al.,1
Debtors-in-Possession.

APPLICATION IN SUPPORT OF
MOTION FOR AN ORDER APPROVING
THE DEBTORS’ RETENTION OF
KURTZMAN CARSON CONSULTANTS
LLC AS CLAIMS AND NOTICING
AGENT PURSUANT TO 28 U.S.C §
156(c)
HEARING DATE AND TIME:
____________, 2013, at __:__ a.m.
ORAL ARGUMENT REQUESTED

TO:

Honorable Judge of the
United States Bankruptcy Court
The Application of RIH Acquisitions NJ, LLC d/b/a The Atlantic Club Casino Hotel and

RIH Propco NJ, LLC, the within debtors and debtors-in-possession (the “Debtors”), by and
1

The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s federal
identification number are: RIH Acquisitions NJ, LLC d/b/a The Atlantic Club Casino Hotel (1695) and RIH Propco
NJ, LLC (5454).
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through their proposed counsel, Cole, Schotz, Meisel, Forman & Leonard, P.A., respectfully
represent:
I.
1.

INTRODUCTION AND JURISDICTION

This Application is submitted in support of the Debtors’ motion for an Order

authorizing the retention of Kurtzman Carson Consultants LLC (“KCC”) as the official noticing
and claims agent (the “Notice and Claims Agent”) pursuant to 28 U.S.C. § 156(c) in the
Debtors’ Chapter 11 cases (the “Motion”). In support of the Motion, the Debtors also rely on
the Affidavit of Evan Gershbein (the “Gershbein Affidavit”), attached as Exhibit A.
2.

This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and

1334. This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2)(A) and (O).
3.

Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.
II.

4.

BACKGROUND

On November 6, 2013 (the “Filing Date”), the Debtors filed voluntary petitions

for relief pursuant to Chapter 11 of the Bankruptcy Code. Since the Filing Date, the Debtors
have remained in possession of their assets – and RIH Acquisitions continues management of its
business – as debtors-in-possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code.
5.

A detailed description of RIH Acquisitions’ business and the facts precipitating

the filing of the Debtors’ Chapter 11 proceedings are set forth in the Affidavit of Eric Matejevich
in support of the Debtors’ various “First Day Motions” (the “Matejevich Affidavit”). Those
facts are incorporated herein by reference.
6.

As set forth in the Matejevich Affidavit, RIH Acquisitions is in the hotel and

gaming business and owns and operates The Atlantic Club Casino Hotel (formerly The Atlantic
City Hilton and ACH) located at Boston Ave. & The Boardwalk in Atlantic City, New Jersey
(the “Atlantic Club Casino”). The Atlantic Club Casino has 801 hotel rooms, over 75,000
2
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square feet of casino gaming space including state of the art low denomination slots and table
games, as well as seven restaurants. The Atlantic Club Casino also offers over 37,000 square
feet of versatile event space and can accommodate gatherings of up to 1,600 people.
III.
7.

RELIEF REQUESTED AND BASIS THEREFOR

This Verified Application is made pursuant to 28 U.S.C. § 156(c), Section 105(a)

of the Bankruptcy Code, and General Order Pending Adoption of Local Rule for an order
appointing the notice and claims agent to act as the claims and noticing agent in order to assume
full responsibility for the distribution of notices and the maintenance, processing and docketing
of proofs of claim filed in the Debtors’ chapter 11 cases. The Debtors’ selection of the Notice
and Claims Agent to act as the claims and noticing agent has satisfied the Court’s Protocol for
the Employment of Claims and Noticing Agents under 28 U.S.C. § 156(c), in that the Debtors
have obtained and reviewed engagement proposals from at least two (2) other court-approved
claims and noticing agents to ensure selection through a competitive process. Moreover, the
Debtors submit, based on all engagement proposals obtained and reviewed, that the Notice and
Claims Agent’s rates are competitive and reasonable given Notice and Claims Agent’s quality of
services and expertise. The terms of retention are set forth in the Engagement Agreement
annexed hereto as Exhibit B (the “Services Agreement”); provided, however, that the Notice
and Claims Agent is seeking approval solely of the terms and provisions as set forth in this
Application and the proposed order attached hereto.
8.

Although the Debtors have not yet filed their schedules of assets and liabilities,

they anticipate that there will be in excess of 2,400 entities to be noticed. Due to the magnitude
of parties who would be receiving notice in these cases from the Clerk’s Office of the United
States Bankruptcy Court for the District of New Jersey (the “Clerk’s Office”), the Debtors have
determined that it would be in the estates’ best interest to retain an outside firm to provide
3
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notices and to process claims. Retaining such a firm will relieve the Clerk’s Office of a heavy
administrative burden and will expedite the noticing of matters and the processing of claims in
these cases.
9.

The Debtors seek to have KCC appointed as the agent for the Clerk of the

Bankruptcy Court in accordance with 28 U.S.C. § 156(c), which provides:
Any court may utilize facilities or services, either on or off the
court’s premises, which pertain to the provision of notices,
dockets, calendars, and other administrative information to parties
in cases filed under the provisions of title 11, United States Code,
where the costs of such facilities or services are paid for out of the
assets of the estate and are not charged to the United States.
28 U.S.C. § 156(c).
10.

KCC is a data processing firm that specializes in noticing, claims processing and

other administrative tasks in Chapter 11 cases. The Debtors desire to engage KCC to, in the
Debtors’ discretion, send out designated notices, and maintain claims files and a claims register.
The Debtors believe that such assistance will expedite service of Bankruptcy Rule 2002 notices,
streamline the claims administration process, and permit the Debtors to focus on their
reorganization efforts.
11.

The Debtors believe that KCC has the expertise and is well qualified to provide

such services, consultation and assistance. As set forth in the Gershbein Affidavit, KCC has
acted as claims and noticing agent and assisted and advised numerous Chapter 11 debtors in
connection with noticing, claims administration and reconciliation, and the solicitation,
tabulation and administration of plan votes. See, e.g., Wave2Wave Communications, Inc., Case
No. 12-13896 (Bankr. D.N.J. 2012); In re The Newark Group, Inc., Case No. 10-27694 (Bankr.
D.N.J. 2010); In re Adamar of New Jersey, Inc. & Manchester Mall Inc., Case No. 09-20711
(Bankr. D.N.J. 2009); In re B. Moss Clothing Company Ltd., Case No. 08-33980 (Bankr. D. N.J.

4
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2008); In re Bayonne Medical Center, Case No. 07-15195 (Bankr. D. N.J. 2007); In re Princeton
Ski Shop, Inc., et al., Case No. 07-26206 (Bankr. D. N.J. 2007); In re Flat Out Crazy, LLC, et al.,
Case No. 13-22094 (Bankr. S.D.N.Y. 2013); In re Residential Capital, LLC, No. 12-12020
(Bankr. S.D.N.Y. 2012); In re Connaught Grp., Ltd., No. 12-10512 (SMB) (Bankr. S.D.N.Y.
2012); In re Grubb & Ellis Co., No. 12-10685 (MG) (Bankr. S.D.N.Y. 2012); In re Synagro
Techs. Inc., No. 13-11041 (Bankr. D. Del. 2013); In re Otelco Inc., No. 13-10593 (Bankr. D.
Del. 2013); In re Ormet Corp., No. 13-10334 (Bankr. D. Del. 2013); In re LCI Holding Co., Inc.,
No. 12-13319 (Bankr. D. Del. 2012).
12.

The Debtors propose that KCC serve as the Notice and Claims Agent in

accordance with the certain Services Agreement. This Verified Application pertains only to the
work to be performed under the Clerk’s delegation of duties permitted by 28 U.S.C. § 156(c) and
General Order Pending Adoption of Local Rule, and any work to be performed outside of this
scope is not covered by this Section 156(c) Application or by any Order granting approval
hereof. Specifically, the Notice and Claims Agent will perform the following tasks in its role as
claims and noticing agent (the “Claims and Noticing Services”), as well as all quality control
relating thereto:
(a)

Prepare and serve required notices and documents in the chapter 11 cases
in accordance with the Bankruptcy Code and Bankruptcy Rules in the
form and manner directed by the Debtors and/or the Court, including (i)
notice of the commencement of the chapter 11 cases and the initial
meeting of creditors under Section 341 of the Bankruptcy Code, (ii) notice
of any claims bar date, (iii) notices of transfers of claims, (iv) notices of
objections to claims and objections to transfers of claims, (v) notices of

5
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any hearings on a disclosure statement and confirmation of the Debtors’
plan or plans of reorganization, including under Bankruptcy Rule 3017(d),
(vi) notice of the effective date of any plan and (vii) all other notices,
orders, pleadings, publications and other documents as the Debtors or
Court may deem necessary or appropriate for an orderly administration of
the chapter 11 cases.
(b)

Maintain an official copy of the Debtors’ schedules of assets and liabilities
and statement of financial affairs (collectively, “Schedules”), listing the
Debtors’ known creditors and the amounts owed thereto;

(c)

Maintain (i) a list of all potential creditors, equity holders and other
parties-in-interest; and (ii) a “core” mailing list consisting of all parties
described in Bankruptcy Rule 2002(i), (j) and (k) and those parties that
have filed a notice of appearance pursuant to Bankruptcy Rule 9010;
update said lists and make said lists available upon request by a party-ininterest or the Clerk;

(d)

Furnish a notice to all potential creditors of the last date for the filing of
proofs of claim and a form for the filing of a proof of claim, after such
notice and form are approved by this Court, and notify said potential
creditors of the existence, amount and classification of their respective
claims as set forth in the Schedules, which may be effected by inclusion of
such information (or the lack thereof, in cases where the Schedules
indicate no debt due to the subject party) on a customized proof of claim
form provided to potential creditors;

6
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Maintain a post office box or address for the purpose of receiving claims
and returned mail, and process all mail received;

(f)

For all notices, motions, orders or other pleadings or documents served,
prepare and file or caused to be filed with the Clerk an affidavit or
certificate of service within seven (7) business days of service which
includes (i) either a copy of the notice served or the docket numbers(s) and
title(s) of the pleading(s) served, (ii) a list of persons to whom it was
mailed (in alphabetical order) with their addresses, (iii) the manner of
service, and (iv) the date served;

(g)

Process all proofs of claim received, including those received by the
Clerk’s Office, and check said processing for accuracy, and maintain the
original proofs of claim in a secure area;

(h)

Maintain the official claims register for each Debtor (the “Claims
Registers”) on behalf of the Clerk’s Office; upon the Clerk’s request,
provide the Clerk with certified, duplicate unofficial Claims Registers; and
specify in the Claims Registers the following information for each claim
docketed: (i) the claim number assigned, (ii) the date received, (iii) the
name and address of the claimant and agent, if applicable, who filed the
claim, (iv) the amount asserted, (v) the asserted classification(s) of the
claim (e.g., secured, unsecured, priority, etc.), (vi) the applicable Debtor,
and (vii) any disposition of the claim;

(i)

Implement necessary security measures to ensure the completeness and
integrity of the Claims Registers and the safekeeping of the original

7
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claims;
(j)

Record all transfers of claims and provide any notices of such transfers as
required by Bankruptcy Rule 3001(e);

(k)

Relocate, by messenger or overnight delivery, all of the court-filed proofs
of claim to the offices of Notice and Claims Agent, not less than weekly;

(l)

Upon completion of the docketing process for all claims received to date
for each case, turn over to the Clerk copies of the claims register for the
Clerk’s review (upon the Clerk’s request);

(m)

Monitor the Court’s docket for all notices of appearance, address changes,
and claims-related pleadings and orders filed and make necessary
notations on and/or changes to the claims register;

(n)

Assist in the dissemination of information to the public and respond to
requests for administrative information regarding the case as directed by
the Debtors or the Court, including through the use of a case website
and/or call center;

(o)

If the case is converted to chapter 7, contact the Clerk’s Office within
three (3) days of the notice to the Notice and Claims Agent of entry of the
order converting the case;

(p)

Thirty (30) days prior to the close of these cases, to the extent practicable,
request that the Debtors submit to the Court a proposed Order dismissing
the Notice and Claims Agent and terminating the services of such agent
upon completion of its duties and responsibilities and upon the closing of
these cases;

8
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Within seven (7) days of notice to Notice and Claims Agent of entry of an
order closing the chapter 11 cases, provide to the Court the final version of
the claims register as of the date immediately before the close of the
chapter 11 cases; and

(r)

At the close of these cases, box and transport all original documents, in
proper format, as provided by the Clerk’s Office, to (i) the Federal
Archives Record Administration, located at Central Plains Region, 200
Space Center Drive, Lee’s Summit, MO 64064 or (ii) any other location
requested by the Clerk’s Office.

13.

The Claims Registers shall be opened to the public for examination without

charge during regular business hours and on a case-specific website maintained by Notice and
Claims Agent.
14.

The Notice and Claims Agent shall not employ any past or present employee of

the Debtors for work that involves the Debtors’ bankruptcy cases.
15.

The Debtors respectfully request that the undisputed fees and expenses incurred

by the Notice and Claims Agent in the performance of the above services be treated as
administrative expenses of the Debtors’ chapter 11 estates pursuant to 28 U.S.C. § 156(c) and 11
U.S.C. § 503(b)(1)(A) and be paid in the ordinary course of business without further application
to or order of the Court. The Notice and Claims Agent agrees to maintain records of all services
showing dates, categories of services, fees charged and expenses incurred, and to serve monthly
invoices on the Debtors, the office of the United States Trustee, counsel for the Debtors, counsel
for any official committee, if any, monitoring the expenses of the Debtors and any party-ininterest who specifically requests service of the monthly invoices. If any dispute arises relating

9
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to the Services Agreement or monthly invoices, the parties shall meet and confer in an attempt to
resolve the dispute; if resolution is not achieved, the parties may seek resolution of the matter
from the Court.
16.

KCC previously provided services to the Debtors during the period of October 1,

2012 through and including January 31, 2013 (the “Initial Retention”). In connection with the
Initial Retention, the Debtors provided KCC with a $25,000.00 retainer (the “Initial Retainer”).
On February 27, 2013, KCC issued an invoice in the amount of $15,876.46 for services provide
during the Initial Retention (the “Initial Invoice”). On October 25, 2013, KCC drew down on
the Initial Retainer to satisfy the Initial Invoice, leaving an Initial Retainer balance of $9,123.54.
17.

Prior to the Filing Date, KCC assisted the Debtors in complying with the Worker

Adjustment and Retraining Notification Act and the Millville Dallas Airmotive Plant Job Loss
Notification Act, including the issuance of WARN notices to more than 1,600 employees of the
Debtors (collectively, the “WARN Act Services”). On November 6, 2013, KCC drew down
$9,123.54 on the Initial Retainer for contemporaneous WARN Act Services rendered and other
charges incurred before the Filing Date, leaving an Initial Retainer balance of $0.00.
18.

On October 25, 2013, KCC received an additional retainer of $25,000 from RIH

Acquisitions associated with these Chapter 11 cases (the “Second Retainer”). Thus, as of the
Filing Date, KCC maintained a $25,000 retainer (the “Bankruptcy Retainer”) for claims and
noticing services to be rendered for and on behalf of the Debtors after the Filing Date. The
Debtors have agreed that the Bankruptcy Retainer will be held to secure payment of KCC’s
allowed post-petition fees and expenses and applied to KCC’s final invoice.
19.

The parties shall have ten (10) days from receipt of the invoice to review such

invoice and raise any objections, either formally through the filing of an objection with the Court

10
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or informally through a writing served on KCC, to the fees and expenses being requested by
KCC. The Debtors seek authorization to pay KCC the full amount of the requested fees and
expenses upon expiration of the ten day review period if no objection has been raised. If an
objection has been raised, however, either formally or informally, the Debtors will not pay the
objected to amount pending agreement of the parties or an order of this Court authorizing
payment.
20.

In connection with its retention as claims and noticing agent, the Notice and

Claims Agent represents in the Gershbein Affidavit, among other things, that:
(a)

The Notice and Claim Agent will not consider itself employed by the
United States government and shall not seek any compensation from the
United States government in its capacity as the claims and noticing agent
in these Chapter 11 cases;

(b)

By accepting employment in these Chapter 11 cases, the Notice and
Claims Agent waives any rights to receive compensation from the United
States government in connection with the Debtors’ Chapter 11 cases;

(c)

In its capacity as the Notice and Claims Agent in these Chapter 11 cases,
the Notice and Claims Agent will not be an agent of the United States and
will not act on behalf of the United States; and

(d)

It is a “disinterested person” as that term is defined in Section 101(14) of
the Bankruptcy Code with respect to the matters upon which it is to be
engaged.

21.

The Debtors believe the notice and claim services to be provided by KCC will not

duplicate the services that the Debtors’ retained professionals will render to the Debtors. KCC
11
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will carry out unique functions and will use reasonable efforts to coordinate with the Debtors’
professionals to avoid the unnecessary duplication of services.
22.

This Verified Application complies with the Protocol for the Employment of

Claims and Noticing Agents under 28 U.S.C. § 156(c) and conforms to the standard Section
156(c) application in use in this Court. The Debtors have provided copies of this Verified
Application to the Clerk of Court and to the United States Trustee and submit that no further
notice is necessary under the circumstances.
23.

For the foregoing reasons, the Debtors believe that the appointment of KCC as

claims and noticing agent is in the best interest of the Debtors and their bankruptcy estates and,
therefore, should be approved.
WHEREFORE, the Debtors respectfully request that the Court grant the Motion and such
other relief as the Court deems just and appropriate under the circumstances.
Respectfully submitted,
COLE, SCHOTZ, MEISEL,
FORMAN & LEONARD, P.A.
Proposed attorneys for RIH Acquisitions NJ, LLC, et al.,
Debtors-in-Possession

By:

/s/ Michael D. Sirota
Michael D. Sirota
Warren A. Usatine
Ryan T. Jareck
Nicholas B. Vislocky

DATED: November 6, 2013
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY
Caption in Compliance with D.N.J. LBR 9004-2(c)

COLE, SCHOTZ, MEISEL,
FORMAN & LEONARD, P.A.
A Professional Corporation
Court Plaza North
25 Main Street
P.O. Box 800
Hackensack, NJ 07602-0800
Michael D. Sirota, Esq.
Warren A. Usatine, Esq.
Ryan T. Jareck, Esq.
Nicholas B. Vislocky, Esq.
(201) 489-3000
(201) 489-1536 Facsimile
Proposed attorneys for RIH Acquisitions NJ, LLC, et al.,
Debtors-in-Possession

Case No. 13Judge:
Chapter 11

In re:
RIH ACQUISITIONS NJ, LLC, et al.,1
Debtors-in-Possession.

(Joint Administration Pending)
Hearing Date and Time:
____________, 2013, at __:__ _.m.

ORDER APPROVING THE DEBTORS’ RETENTION OF KURTZMAN CARSON
CONSULTANTS LLC AS CLAIMS AND NOTICING AGENT PURSUANT TO 28 U.S.C § 156(c)
The relief set forth on the following pages, numbered two (2) through seven (8), is hereby
ORDERED.

1

The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s federal
identification number are: RIH Acquisitions NJ, LLC d/b/a The Atlantic Club Casino Hotel (1695) and RIH Propco
NJ, LLC (5454).
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THIS MATTER having been opened to the Court by RIH Acquisitions NJ, LLC d/b/a
The Atlantic Club Casino Hotel and RIH Propco NJ, LLC, the within debtors and debtors-inpossession (the “Debtors”), by and through their proposed counsel, Cole, Schotz, Meisel,
Forman & Leonard, P.A., upon motion for entry of an Order approving the Debtors’ retention of
Kurtzman Carson Consultants LLC (“KCC”) as the official claims and noticing agent (the
“Notice and Claims Agent”) pursuant to 28 U.S.C. § 156(c) (the “Motion”); and it appearing
that good and sufficient notice of the Motion having been provided in accordance with the Order
Regarding Application for Expedited Consideration of First Day Matters previously entered by
the Court, as evidenced by the Affidavit of Service filed with the Court; and the Court having
considered all the motion papers, the opposition thereto, if any, and the arguments of counsel, if
any; and the Court having determined that the relief requested in the Motion is in the best
interests of the Debtors, their estates and creditors; and other good cause having been shown,
IT IS ORDERED as follows:
1.

Notwithstanding the terms of the Services Agreement attached as Exhibit B to the

Application, the Application is approved solely as set forth in this Order.
2.

The Debtors are authorized to retain the Notice and Claims Agent effective as of

the date of the commencement of these cases under the terms of the Services Agreement2 (except
2

Capitalized terms not otherwise defined in this Order shall have the meanings ascribed to them in the
Application.
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as otherwise set forth in this Order), and the Notice and Claims Agent is authorized and directed
to perform noticing services and to receive, maintain, record and otherwise administer the proofs
of claim filed in these chapter 11 cases, and all related tasks, all as described in the Application
(the “Claims and Noticing Services”).
3.

The Notice and Claims Agent shall serve as the custodian of court records and

shall be designated as the authorized repository for all proofs of claim filed in these chapter 11
cases and is authorized and directed to maintain official claims registers for each of the Debtors
and to provide the Clerk’s Office with a certified duplicate thereof upon the request of the Clerk.
4.

The Notice and Claims Agent is authorized and directed to obtain a post office

box or address for the receipt of proofs of claim.
5.

The Notice and Claims Agent is authorized to take such other action to comply

with all duties set forth in the Application.
6.

Subject to paragraphs 7 and 8 of this Order, the Debtors are authorized to

compensate the Notice and Claims Agent in accordance with the terms of the Services
Agreement upon the receipt of reasonably detailed invoices setting forth the services provided by
the Notice and Claims Agent and the rates charged for each, and to reimburse the Notice and
Claims Agent for all reasonable and necessary expenses it may incur, upon the presentation of
appropriate documentation, without the need for the Notice and Claims Agent to file fee
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applications or otherwise seek Court approval for the compensation of its services and
reimbursement of its expenses.
7.

The Notice and Claims Agent shall maintain records of all services showing

dates, categories of services, fees charged and expenses incurred, and shall serve monthly
invoices on the Debtors, the office of the United States Trustee, counsel for the Debtors, counsel
for any official committee, if any, monitoring the expenses of the Debtors and any party-ininterest who specifically requests service of the monthly invoices.
8.

Parties shall have ten (10) days from receipt of the invoice to review such invoice

and raise any objections, either formally through the filing of an objection with the Court or
informally through a writing served on KCC, to the fees and expenses being requested by KCC.
If an objection is interposed, the parties shall meet and confer in an attempt to resolve any
dispute which may arise relating to the Services Agreement or monthly invoices. The parties
may seek resolution of the matter from the Court if resolution is not achieved. The Debtors are
authorized to pay KCC the full amount of the requested fees and expenses upon expiration of the
ten (10) day review if no objection has been raised without further order of the Court. If an
objection has been raised, the Debtors may not pay the objected to amount pending agreement of
the parties or an order of this Court authorizing payment.
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Pursuant to Section 503(b)(1)(A) of the Bankruptcy Code, the fees and expenses

of the Notice and Claims Agent under this Order shall be an administrative expense of the
Debtors’ estates.
10.

KCC may apply its retainer to all pre-petition invoices, which retainer shall be

replenished to the original retainer amount of $25,000, and thereafter, KCC may hold its retainer
under the Services Agreement during the chapter 11 cases as security for the payment of fees and
expenses incurred under the Services Agreement.
11.

The Debtors shall indemnify the Notice and Claims Agent under the terms of the

Services Agreement.
12.

The Notice and Claims Agent shall not be entitled to indemnification,

contribution or reimbursement pursuant to the Services Agreement for services other than the
services provided under the Services Agreement, unless such services and the indemnification,
contribution or reimbursement therefore are approved by the Court.
13.

Notwithstanding anything to the contrary in the Services Agreement, the Debtors

shall have no obligation to indemnify the Notice and Claims Agent, or provide contribution or
reimbursement to the Notice and Claims Agent, for any claim or expense that is either: (i)
judicially determined (the determination having become final) to have arisen from the Notice and
Claims Agent’s gross negligence, willful misconduct, or fraud; (ii) for a contractual dispute in
which the Debtors allege the breach of the Notice and Claims Agent’s contractual obligations if
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the Court determines that indemnification, contribution or reimbursement would not be
permissible pursuant to In re United Artists Theatre Co., et al., 315 F.3d 217 (3d Cir. 2003), or
(iii) settled prior to a judicial determination under (i) or (ii), but determined by this Court, after
notice and a hearing, to be a claim or expense for which the Notice and Claims Agent should not
receive indemnity, contribution or reimbursement under the terms of the Services Agreement as
modified by this Order.
14.

If, before the earlier of (i) the entry of an order confirming a chapter 11 plan in

these cases (that order having become a final order no longer subject to appeal), or (ii) the entry
of an order closing these chapter 11 cases, the Notice and Claims Agent believes that it is entitled
to the payment of any amounts by the Debtors on account of the Debtors’ indemnification,
contribution and/or reimbursement obligations under the Services Agreement (as modified by
this Order), including without limitation the advancement of defense costs, the Notice and
Claims Agent must file an application therefor in this Court, and the Debtors may not pay any
such amounts to the Notice and Claims Agent before the entry of an order by this Court
approving the payment. This paragraph is intended only to specify the period of time under
which the Court shall have jurisdiction over any request for fees and expenses by the Notice and
Claims Agent for indemnification, contribution or reimbursement, and not a provision limiting
the duration of the Debtors’ obligation to indemnify the Notice and Claims Agent. All parties in
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interest shall retain the right to object to any demand by the Notice and Claims Agent for
indemnification, contribution or reimbursement.
15.

In the event the Notice and Claims Agent is unable to provide the services set out

in this order, the Notice and Claims Agent will immediately notify the Clerk’s Office and
Debtors’ attorney and cause to have all original proofs of claim and computer information turned
over to another claims and noticing agent with the advice and consent of the Clerk’s Office and
Debtors’ attorney.
16.

The Debtors may submit a separate retention application, pursuant to 11 U.S.C.

§ 327 and/or any applicable law, for work that is to be performed by the Notice and Claims
Agent but is not specifically authorized by this Order.
17.

The Debtors and the Notice and Claims Agent are authorized to take all actions

necessary to effectuate the relief granted pursuant to this Order in accordance with the
Application.
18.

Notwithstanding any term in the Services Agreement to the contrary, the Court

retains jurisdiction with respect to all matters arising from or related to the implementation of
this Order.
19.

The Notice and Claims Agent shall not cease providing claims processing

services during the chapter 11 case(s) for any reason, including nonpayment, without an order of
the Court.
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In the event of any inconsistency between the Services Agreement, the

Application and the Order, the Order shall govern.
21.

The Debtors and KCC are authorized to take all actions necessary to effectuate

the relief granted pursuant to this Order.
22.

The Court retains jurisdiction with respect to all matters arising from or related to

the implementation of this Order.
23.

A true copy of this Order shall be served on all parties-in-interest within seven (7)

days of the date hereof.
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