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UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY
Caption in Compliance with D.N.J. LBR 90042(c)
Renee E. Suglia, Esq. (RS6361)
Pepco Holdings, Inc.
500 N. Wakefield Dr., 92DC42
Newark, DE 19702
(302) 429-3765
(302) 429-3801 (fax)
renee.suglia@pepcoholdings.com
Attorney for Atlantic City Electric Company, a
PHI Company

In re

Chapter 11

RIH ACQUISITIONS NJ, LLC, et al.,

Case No. 13-34483 (GMB)

Debtor.
OBJECTION OF ATLANTIC CITY ELECTRIC COMPANY TO DEBTOR’S MOTION
FOR AN ORDER: (A) GRANTING INTERIM RELIEF PURSUANT TO 11 U.S.C. §§
366(b); (B) AUTHORIZING THE PAYMENT OF ADEQUATE ASSURANCE FOR
POST-PETITION UTILITY SERVICES; (C) FIXING FINAL HEARING DATE TO
DETERMINE ADEQUATE ASSURANCE; AND (D) GRANTING OTHER RELATED
RELIEF
Atlantic City Electric Company (hereinafter “ACE” or the “utility”) hereby files this
Objection (the “Objection”) to the Debtor’s Motion (the “Motion”) for an Order: (A) Granting
Interim Relief Pursuant to 11 U.S.C. §366(b); (B) Authorizing the Payment of Adequate
Assurance for Post-Petition Utility Services; (C) Fixing Final Hearing Date to Determine
Adequate Assurance; and (D) Granting Other Related Relief, and in support thereof states:

1

¨1¤ALs-+;
*m«
1334483131127000000000010

Case 13-34483-GMB

Doc 114

Filed 11/27/13 Entered 11/27/13 14:37:34
Document
Page 2 of 11

Desc Main

Background
1.

On November 6, 2013 (the “Petition Date”), RIH Acquisitions NJ, LLC, et als.,

(the “Debtor”) filed a voluntary petition for relief under Chapter 11 of Title 11 of the United
States Bankruptcy Code (the “Bankruptcy Code”).
2.

The Debtor continues in possession of its property and operates its business as a

debtor-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.
3.

No request has been made for the appointment of a trustee or examiner.

4.

The Debtor is the owner/operator of a hotel and casino known as Atlantic Club

Casino Hotel (the “Casino”). The Casino is located at Boston Ave. and the Boardwalk in
Atlantic City, New Jersey.
5.

ACE is a publicly regulated utility that provides electric service in the State of

New Jersey. ACE provides electric service to the Debtor at the Casino.
6.

The Debtor maintains several accounts with ACE for electric service at the Casino

(the “Accounts”).
7.

In or about March of 2011, the Debtor’s credit on those Accounts fell below

acceptable standards and ACE assessed and obtained a two month security deposit on the
Accounts in the total amount of $527,540.
8.

At the time the deposit was assessed, ACE was only delivering electric to the

Debtor. A third party unrelated to ACE supplied the Debtor with electric. Therefore, the amount
of the deposit was based only on a two month average of delivery charges at the time.
9.

In or around March and April of 2013, these deposits were refunded to the

Debtor.
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The Debtor’s pre-petition Accounts have not yet “final billed” but it is estimated

that the debt on the Accounts will be in excess of $800,000. At the time of the filing, the Debtor
was no longer being supplied by a third party. The Debtor was, and still is as of this date, being
supplied electric by ACE.
11.

ACE has requested and wishes to collect a security deposit on the post-petition

Accounts. The security deposit requested is $774,310 and is intended to be security for both
supply and delivery charges.
12.

In accordance with its Tariff for Electric Service in the State of New Jersey (the

“Tariff”), ACE has requested a two-month cash security deposit on the Accounts as adequate
assurance. The total deposit request represents two times the Debtor’s average usage over a
period of twelve (12) months. Attached as Exhibit “A” is a spreadsheet detailing the Accounts
and deposits for each Account. Attached as Exhibit “B” are the pertinent provisions of the Tariff
which allow ACE to request a two (2) month deposit.
13.

Debtor’s counsel was made aware of ACE’s request in writing on November 11,

2013 bur has made no contact with ACE.
14.

On or about the Petition Date, the Debtor filed the instant Motion which proposes

a two week deposit, as calculated by the Debtor (see, Motion ¶12). The Debtor’s two week
amount is based on “average monthly bills” although the Debtor does not indicate how many
months’ worth of bills the “average” constitutes.1
15.

The Debtor also claims to have had a $12,854.92 deposit on hand with ACE pre-

petition. See, Exhibit “A” to the Debtor’s Motion.

1

ACE’s averages are always based on the prior twelve months bills to ensure that numbers for both peak and nonpeak seasons are included in the average.
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In fact, ACE had no deposit monies on hand for the Debtor as of the filing date of

this case.
17.

Finally, the proposed Order granting relief allows the Debtor TWENTY (20)

BUSINESS DAYS from entry of the Order to actually pay the cash deposits. See, Order ¶1.
RELIEF REQUESTED
I.

The Debtor’s Motion Should Be Denied Since It Improperly Shifts The Statutory Burden
For Obtaining Security To the Utility.
1.

Section 366 unequivocally places the burden of securing and promptly providing

adequate assurance on the debtor – not on utilities.
2.

Paragraph (c)(2) states that a utility … may alter, refuse or discontinue utility

service if … the utility does not receive from the debtor or the trustee adequate assurance of
payment for utility service that is satisfactory to the utility. 11 U.S.C. § 366(c)(2) (emphasis
added).
3.

Section 366(c)(3)(A) plainly states that “[o]n request of a party in interest and

after notice and a hearing, the court may order modification of the amount of an assurance of
payment under paragraph (2)."
4.

Therefore, prior to any modification under Section 366(c)(3), an adequate

assurance payment that is satisfactory must be received by the utility.
5.

The bankruptcy court in In re Lucre, Inc., 333 B.R. 151 (W.D.Mich. 2005),

specifically said in construing the new statute that the right to seek modification of adequate
assurance by the Court “arises only after the adequate assurance payment has been agreed upon
by the parties.” Id. at 154. Thus, Section 366(c) requires: either the utility’s acceptance of the
adequate assurance offered by the Chapter 11 Trustee or debtors in possession or the Chapter 11
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Trustee’s or debtors in possession’s acceptance of the adequate assurance offered by the utility.”
Id.
6.

In this case, no agreement exists between the Debtor and ACE on the amount of

adequate assurance to be paid. To date, ACE has received no security from the Debtor
notwithstanding the fact that ACE is providing electric service and has been since the filing.
7.

Section 366 language is plain. Assurance must be received. It has not been. As

such, there is nothing to modify and the Debtor’s Motion is improper and untimely.

II.

The Debtor’s Proposed Adequate Assurance Amount is Not Properly Calculated
and is Inadequate.
8.

ACE has concern over the accuracy of the Debtor’s averages which are 1) not

fully explained and 2) different from the averages ACE has calculated.
9.

While the Debtor’s two week average is $180,256.52, ACE’s calculation is

$193,577.50. The Debtor provides no explanation for which monthly bills it averaged to arrive
at its figure. Obviously, if it does not include a full twelve months, or if it omits peak months,
the average will be artificially low, as seems to be the case here.
10.

ACE (and the Court) cannot blindly rely on the numbers provided by the Debtor.

In addition to providing an artificially low “average” with no explanation, the Debtor has also
included in its Motion a $12,854.92 deposit with ACE that simply does not exist.
11.

These types of errors seriously call into question the Debtor’s calculations and

they should not be relied upon absent further proof from the Debtor.
12.

In addition, a two (2) week deposit, even at the correct average number, is totally

inadequate in a unique situation such as this for security.
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A casino hotel is an extremely difficult customer to disconnect without a

significant time investment. Notice under the regulations must given and the actual process of
disconnection is long, difficult and arduous. It is not as easy as “flipping a switch” and can
involve coordination between multiple crews of lineman and other workers.
14.

This is why adequate security is essential. It is far more difficult in a situation

like this for ACE to stop the extension of credit in the event of the Debtor’s default.
15.

ACE bills every thirty (30) days in arrears. Once a bill is issued, a customer gets

twenty (20) days to pay that bill. On Day Twenty-One (21), if the bill is unpaid, ACE can send
notice under the regulations of disconnection in ten (10) days. Even if everything proceeds at the
fastest rate possible, and not taking into consideration any lag time for mailing of notices, ACE
would disconnect on Day Thirty-One (31). That means that, on Day Thirty-One (31), ACE is
owed 1) the original bill that was issued but unpaid (typically 29-33 days’ worth of service)
PLUS the thirty-one (31) days of unbilled service still waiting to be read on the meter.
16.

The process described in the paragraph above is for a standard account with a

simple residential or commercial service and a meter that can be easily accessed. In that
scenario, ACE is out for between sixty (60) and sixty-four (64) days’ worth of service.
17.

The Debtor is proposing security of fourteen (14) days. This is less than a quarter

of the actual loss in an ideal scenario.
18.

This is not an ideal scenario. On an account like the Debtors, the simple process

described above would take far longer due to the complexity of the service. Plus, given the large
consumption used each month, the losses also have the potential to accumulate quickly and
inflict serious financial harm to ACE.
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Fourteen (14) days is simply and, obviously, inadequate. It is bad for both ACE

and the Debtor. It forces ACE to be more vigilant and aggressive to protect its credit risk and
jeopardizes the Debtor who will be promptly and regularly threatened with disconnection upon
any default, however minor.
20.

In addition, ACE’s request is consistent with prior practices with this customer.

ACE maintained a two month pre-petition deposit from the Debtor for a period of two (2) years
just prior to the filing pursuant to its Tariff for Electric Service which allows for the collection of
a two month security deposit.
21.

While Section 366 prohibits the Court from considering the absence of pre-

petition security, it does not prohibit the Court from considering the presence of pre-petition
security.
22.

Until literally months before this filing, ACE was holding a full deposit on the

Debtor’s accounts. It is neither surprising nor outside of ACE’s standard business practices that
ACE is requesting the very same two month security deposit in these proceedings.

III.

The Debtor’s Motion Should be Denied Because both Procedure and Service were
Improper.
23.

The Motion and Order impose injunctive relief, but no adversary proceeding has

been filed. An adversary proceeding must be brought to obtain an injunction. Federal Rule of
Bankruptcy Procedure 7001(7); In re Conxus Communications, Inc., 262 B.R. 893, 899 (D.Del.
2001); In re Goldberg, 221 B.R. 907, 909 (Bankr. M.D.Fla. 1998); In re Best Products Co., 203
B.R. 51, 54 (Bankr. E.D.Va. 1996); In re Smith, 142 B.R. 348, 349 (Bankr. W.D.Mo. 1992); In
re Kham & Nate's Shoes No. 2, Inc., 97 B.R 420, 428 (Bankr. N.D. Ill. 1989); In re John Alan
Mann, Sr., 88 B.R. 427, 429 (Bankr. S.D.Fla. 1988); In re Ennis, 50 B.R. 119, 122 (Bankr. Nev.
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1985); In re John C. Entz, III, 44 B.R. 483, 485 (Bankr. Ariz. 1984); 1 Collier Bankruptcy
Manual ¶ 105.02[3].
24.

Even without an injunction, a Motion for relief under Section 366 of the

Bankruptcy Code would be a contested matter under Federal Rule of Bankruptcy Procedure
9014.
25.

Contested matters require service in accordance with Bankruptcy Rules 9014 and

7004. Service upon a corporation can be made by mailing a copy of the Motion to the “attention
of an officer, a managing or general agent, or to any other agent authorized by appointment or by
law to receive service of process.”
26.

In this case, the Motion was mailed to the following two places:

AC Electric
Attn: Tony Della Vecchia
1199 Black Horse Pike
Pleasantville, NJ 08232

27.

AC Electric
Attn: Tony Della Vecchia
P.O. Box 231
Corporate Offices
Wilmington, DE 19899-0231

First, Tony Della Vecchia is not an officer, director or agent of ACE. A quick

google search immediately brings up the names of both the President and one of the Vice
Presidents of ACE.
28.

Next, 1199 Black Horse Pike is not an address for any ACE facility. ACE

formerly had a facility on the Black Horse Pike many years ago but it was not at 1199 and it has
been closed for many years.
29.

As for P.O. Box 231 in Wilmington, that is also an old address of Pepco

Holdings, Inc. (PHI) not ACE. PHI has been gone from this address (and the King Street address
listed on Exhibit A to the Motion) for two years. Regardless, PHI’s address is not a proper
address for service upon Atlantic City Electric as the two are separate and distinct legal entities.

8

Case 13-34483-GMB

30.

Doc 114

Filed 11/27/13 Entered 11/27/13 14:37:34
Document
Page 9 of 11

Desc Main

The Debtor could have served ACE’s registered agent in the State of New Jersey

(on file with the Secretary of State) or ACE’s principal place of business in the State of New
Jersey. Instead, it served two inactive and closed addresses when internet searches easily reveal
where ACE, a public utility, does business. Moreover, a quick call to ACE’s regulators at the
New Jersey State Board of Public Utilities could have also resolved this issue.
31.

As a result of the Debtor’s lack of effort towards service (and success in effecting

it), this deprives ACE of rights provided to it under the rules and a meaningful opportunity to
oppose the relief sought. It seriously truncates the already tight and fast timelines imposed by
the Interim Order.
32.

More importantly, service of process is as fundamental a right as a party-litigant

has. "No harm, no foul" is not the appropriate standard when it comes to letting someone know
he has been sued and/or subject to injunction.
33.

Simply because ACE has filed this Objection does not resolve the failure of the

Debtor to adequately serve process. At best, without redress by the Court, the sloppiness and
carelessness shown here by serving not one but two totally incorrect addresses is capable of
repetition (and has repeated itself again and again at least from ACE’s perspective).
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CONCLUSION
In conclusion, Atlantic City Electric requests that the Court a) enforce as written Section
366 of the Bankruptcy Code, b) deny the Debtor’s Motion and vacate the Interim Order, c) direct
that the Debtor pay ACE the requested deposit within seven (7) days (not 20 business days), and
d) for such other and further relief as the Court deems just and proper.
Respectfully submitted,

/s/ Renee E. Suglia
Renee Ettore Suglia, Esq. (RS6361)
Assistant General Counsel
Pepco Holdings, Inc.
500 N. Wakefield Dr., 92DC42
Newark, DE 19702
(302) 429-3765
(302) 429-3801 (fax)
Email: renee.suglia@pepcoholdings.com
Counsel to Atlantic City Electric Company, a PHI
Company
Dated: November 27, 2013
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CERTIFICATE OF SERVICE
I hereby certify that on this 27th day of November 2013, I caused a true and correct copy
of Atlantic City Electric’s Objection to Debtors’ Utility Motion to be sent by fax to the persons
listed below and to all parties on the Court’s electronic case filing noticing:
Ryan T. Jareck, Esq.
Cole, Schotz, Meisel, Forman & Leonard, P.A.
Court Plaza North
25 Main St.
P.O. Box 800
Hackensack, NJ 07602-0800
FAX: (201) 489-1536
Attorneys for the Debtor, RIH Acquisitions NJ, LLC
Morton R. Branzburg, Esq
Klehr Harrison Harvey Branzburg & Ellers
457 Haddonfield Rd, Suite 510
Cherry Hill, NJ 08002
FAX: (856) 486-4875
Attorneys for the Official Committee of Unsecured Creditors
Jeffrey M. Sponder, Esq.
Office of U.S. Trustee
One Newark Center
Newark, NJ 07102
FAX: (973) 645-5993
/s/ Renee E. Suglia
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