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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION
In re:
SHERWIN ALUMINA COMPANY, LLC, et al.,1
Debtors.

§
§
§
§
§
§
§

Chapter 11
Case No. 16-20012 (___)
(Joint Administration Requested)
(Emergency Hearing Requested)

EMERGENCY MOTION OF SHERWIN ALUMINA COMPANY, LLC,
ET AL., FOR ENTRY OF INTERIM AND FINAL ORDERS (I) AUTHORIZING
THE PAYMENT OF PREPETITION CLAIMS OF CERTAIN LIEN
CLAIMANTS AND SECTION 503(b)(9) CLAIMS AND (II) CONFIRMING
ADMINISTRATIVE EXPENSE PRIORITY OF OUTSTANDING ORDERS

THIS MOTION SEEKS ENTRY OF AN ORDER THAT MAY ADVERSELY AFFECT
YOU. IF YOU OPPOSE THE MOTION, YOU SHOULD IMMEDIATELY CONTACT
THE MOVING PARTY TO RESOLVE THE DISPUTE. IF YOU AND THE MOVING
PARTY CANNOT AGREE, YOU MUST FILE A RESPONSE AND SEND A COPY TO
THE MOVING PARTY. YOU MUST FILE AND SERVE YOUR RESPONSE WITHIN 21
DAYS OF THE DATE THIS WAS SERVED ON YOU. YOUR RESPONSE MUST STATE
WHY THE MOTION SHOULD NOT BE GRANTED. IF YOU DO NOT FILE A TIMELY
RESPONSE, THE RELIEF MAY BE GRANTED WITHOUT FURTHER NOTICE TO
YOU. IF YOU OPPOSE THE MOTION AND HAVE NOT REACHED AN AGREEMENT,
YOU MUST ATTEND THE HEARING. UNLESS THE PARTIES AGREE OTHERWISE,
THE COURT MAY CONSIDER EVIDENCE AT THE HEARING AND MAY DECIDE
THE MOTION AT THE HEARING.
EMERGENCY RELIEF HAS BEEN REQUESTED. IF THE COURT CONSIDERS THE
MOTION ON AN EMERGENCY BASIS, THEN YOU WILL HAVE LESS THAN 21
DAYS TO ANSWER. IF YOU OBJECT TO THE REQUESTED RELIEF OR IF YOU
BELIEVE THAT THE EMERGENCY CONSIDERATION IS NOT WARRANTED, YOU
SHOULD FILE AN IMMEDIATE RESPONSE.
REPRESENTED PARTIES SHOULD ACT THROUGH THEIR ATTORNEY.

1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax identification
number, are: Sherwin Alumina Company, LLC (2376); and Sherwin Pipeline, Inc. (9047). The debtors’
service address is: 4633 Highway 361, Gregory, Texas 78359.
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The above-captioned debtors and debtors in possession (collectively, the “Debtors”)
respectfully state the following in support of this motion (this “Motion”).
Jurisdiction, Venue, and Procedural Background
1.

The United States Bankruptcy Court for the Southern District of Texas

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. This
matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).
2.

Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

3.

The statutory bases for the relief requested herein are sections 105(a), 362, 363,

and 503(b) of title 11 of the United States Code (the “Bankruptcy Code”) and rules 6003 and
6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).
4.

On the date hereof (the “Petition Date”), each Debtor filed a voluntary petition

for relief under chapter 11 of the Bankruptcy Code. A detailed description of the facts and
circumstances surrounding these chapter 11 cases is set forth in the Declaration of Kent Britton,
Chief Financial Officer of Sherwin Alumina Company, LLC, in Support of Chapter 11 Petitions
and First Day Motions (the “First Day Declaration”), filed contemporaneously with this
Motion.
5.

Since the Petition Date, the Debtors have continued to operate and manage their

businesses as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code. As of the date of this Motion, the Office of the United States Trustee has not appointed an
official committee of unsecured creditors.
Relief Requested
6.

The Debtors seek entry of interim and final orders, substantially in the forms

attached hereto as Exhibit A and Exhibit B (respectively, the “Interim Order” and the
“Final Order”), (a) authorizing the Debtors to pay certain undisputed, liquidated, prepetition
2
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claims of certain domestic and foreign common carries, movers, shippers, truckers, and logistics
management

companies

(collectively,

the “Shippers”),

warehousemen

(collectively,

the “Warehousemen”), third-party contractors, repairmen, and manufacturers (collectively,
the “Third Party Contractors,” and together with Shippers and Warehousemen, the “Lien
Claimants”), in each case who may assert or may seek to assert mechanics’ and other possessory
liens against the Debtors’ property, as well as claims arising under section 503(b)(9) of the
Bankruptcy Code and (b) confirming the administrative expense priority status of the Debtors’
undisputed obligations for the postpetition delivery of goods and services and authorizing
payment of such obligations in the ordinary course of business. In addition, the Debtors request
that the Court schedule a final hearing within approximately 25 days of the commencement of
these chapter 11 cases to consider approval of this Motion on a final basis.
Obligations to be Paid
I.

Payment of Shipping and Warehousing Claims.
7.

In the ordinary course of their business, the Debtors depend on the Shippers to

transport or deliver goods, materials, equipment, and other property related to the Debtors’
operations (collectively, the “Materials”). Furthermore, while the Debtors store most of their
materials at their production facility, they periodically rely on certain Warehousemen in the
ordinary course of business to store Materials and equipment from time to time.
8.

The Debtors pay the Shippers and the Warehousemen in arrears and, therefore,

may be liable to the Shippers and Warehousemen, as applicable, for certain prepetition amounts.
The Debtors’ possible failure to pay any such fees may entitle the Shippers to assert a lien,
attempt to maintain possession of the Debtors’ property, and/or fail to deliver the Debtors’
property as and when due in the ordinary course of business. Likewise, the Debtors’ possible
failure to pay any such amounts may entitle the Warehousemen to assert a lien, attempt to take
3
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possession of the Debtors’ property, and/or bar the Debtors’ access to Materials and equipment
stored by the Warehousemen.

Furthermore, applicable non-bankruptcy law may permit a

Shipper or a Warehouseman to attach a lien on the goods in its possession, which lien secures the
charges or expenses incurred in connection with the transportation or storage of such goods.2 As
a result, certain Shippers and Warehousemen may refuse to deliver or release property in their
possession or control before the prepetition amounts owed to them by the Debtors (collectively,
the “Shipping and Warehousing Claims”) have been satisfied and their liens redeemed.
9.

During the twelve months prior to the Petition Date, the Debtors paid

approximately $31 million in Shipping and Warehousing Claims. As of the Petition Date, the
Debtors estimate that approximately $1.5 million in prepetition Shipping and Warehousing
Claims remain outstanding and that approximately $250,000 of such claims will become payable
within the first 21 days of these chapter 11 cases.

To continue using the Shippers’ and

Warehousemen’s transportation and storage services, and to continue to have access to the
Materials and other property held or controlled thereby, the Debtors request authority to pay any
such Shipping and Warehousing Claims in the ordinary course of business on a postpetition
basis.
II.

Payment of Third-Party Contractor Claims.
10.

The Debtors routinely transact business with a number of Third-Party Contractors

in the ordinary course of business.

As of the Petition Date, the Debtors estimate that

approximately $6.4 million in prepetition Third-Party Contractor claims (the “Third Party
Contractor Claims,” and together with the Shipping and Warehousing Claims, the “Lien

2

By this Motion, the Debtors do not concede that any liens (contractual, common law, statutory, or otherwise)
described in the Motion are valid, and the Debtors expressly reserve the right to contest the extent, validity, and
perfection of any and all such liens, and to seek avoidance thereof.

4
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Claims”) remain outstanding and that approximately $1.7 million of such claims will become
payable within the first 21 days after the Petition Date. The Third-Party Contractors may have a
right to assert and perfect certain liens on account of such unpaid goods or services, including
mechanics’ liens, against the Debtors’ relevant equipment or goods, notwithstanding the
automatic stay under section 362 of the Bankruptcy Code. In fact, pursuant to section 362(b)(3)
of the Bankruptcy Code, the act of perfecting such liens, to the extent consistent with section
546(b) of the Bankruptcy Code, or to the extent the act is accomplished within the 30-day period
set forth in section 547(e)(2)(A) of the Bankruptcy Code, is expressly excluded from the
automatic stay.3 These statutory liens often allow such parties to retain possession of equipment,
machinery, supplies, and other materials (or impair title to the equipment, machinery, supplies,
and other materials, by filing a security interest) until the debtor satisfies the outstanding
amounts owed. Arguably, acts to perfect these statutory liens are not subject to the automatic
stay under section 362 of the Bankruptcy Code. Accordingly, absent payment of any outstanding
prepetition amounts, the Debtors believe that Third-Party Contractors may refuse to provide
services for, and/or honor obligations under their existing agreements with, the Debtors on a
going-forward basis, including essential installation, maintenance, and warranty obligations, or
may refuse to release certain goods in their possession.
III.

Payment of 503(b)(9) Claims.
11.

The Debtors may have received certain goods or materials from various vendors

(collectively, the “503(b)(9) Claimants”) within the 20 days before the Petition Date. Many of

3

Under section 546(b) of the Bankruptcy Code, a debtor’s lien avoidance powers “are subject to any generally
applicable law that . . . permits perfection of an interest in property to be effective against an entity that acquires
rights in such property before the date of perfection.” 11 U.S.C. § 546(b)(1)(A). Under section 547(e)(2)(A)
of the Bankruptcy Code, a transfer for preference analysis purposes takes place “at the time such transfer takes
effect between the transferor and the transferee, if such transfer is perfected at, or within 30 days after, such
time.”

5
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the Debtors’ relationships with the 503(b)(9) Claimants are not governed by long-term contracts.
Rather, the Debtors often obtain supplies on an order-by-order basis.

As a result, a

503(b)(9) Claimant may refuse to supply new orders without payment of its prepetition claims.
12.

The Debtors also believe certain 503(b)(9) Claimants could reduce the Debtors’

existing trade credit—or demand payment in cash on delivery—further exacerbating the
Debtors’ limited liquidity.

The Debtors believe that as of the Petition Date, they owe

approximately $1 million on account of goods delivered within the 20 days prior to the Petition
Date, the value of which may be entitled to administrative priority under section 503(b)(9) of the
Bankruptcy Code.4
13.

Accordingly, the Debtors request the authority to pay those undisputed claims

arising from the value of such goods received by the Debtors within 20 days before the Petition
Date that were sold to the Debtors in the ordinary course of business (each, a “503(b)(9) Claim,”
and, together with the Lien Claims, the “Obligations”). The Debtors do not seek to accelerate or
modify existing payment terms with respect to the 503(b)(9) Claims. Rather, the Debtors will
pay the 503(b)(9) Claims as they come payable in the ordinary course of business.
IV.

Payment of Outstanding Orders.
14.

Prior to the Petition Date and in the ordinary course of business, the Debtors may

have ordered goods that will not be delivered until after the Petition Date (the “Outstanding
Orders”). To avoid becoming general unsecured creditors of the Debtors’ estates with respect to
such goods, certain suppliers may refuse to ship or transport such goods (or may recall such
shipments) with respect to such Outstanding Orders unless the Debtors issue substitute purchase

4

The Debtors do not concede that any claims described in this Motion are conclusively entitled to administrative
priority under section 503(b)(9) of the Bankruptcy Code, and the Debtors expressly reserve the right to contest
the extent or validity of all such claims.

6
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orders postpetition. To prevent any disruption to the Debtors’ business operations, and given
that goods delivered after the Petition Date are afforded administrative expense priority under
section 503(b) of the Bankruptcy Code, the Debtors seek an order granting administrative
expense priority under section 503(b) of the Bankruptcy Code to all undisputed obligations of the
Debtors arising from the acceptance of goods subject to Outstanding Orders and authorizing the
Debtors to satisfy such obligations in the ordinary course of business.
Basis for Relief
I.

The Bankruptcy Code Authorizes the Debtors to Pay the Lien Claims.
A.

Sections 105(a) and 363(b) of the Bankruptcy Code Permit the Payment of
Lien Claims.

15.

Section 363 of the Bankruptcy Code provides, in relevant part, that “[t]he

[debtor], after notice and a hearing, may use, sell, or lease, other than in the ordinary course of
business, property of the estate.” 11 U.S.C. § 363(b)(1). Courts in the Fifth Circuit have
granted a debtor’s request to use property of the estate outside of the ordinary course of
business pursuant to section 363(b) of the Bankruptcy Code upon a finding that such use
is supported by sounds business reasons. See, e.g., Institutional Creditors of Continental Air
Lines, Inc. v. Continental Air Lines, Inc. (In re Continental Air Lines), 780 F.2d 1223, 1226 (5th
Cir. 1986) (“[F]or a debtor-in-possession or trustee to satisfy its fiduciary duty to the debtor,
creditors and equity holders, there must be some articulated business justification for using,
selling, or leasing the property outside the ordinary course of business.”); see also In re Crutcher
Resources Corp., 72 B.R. 628, 631 (Bankr. N.D. Tex. 1987) (“A Bankruptcy Judge has
considerable discretion in approving a § 363(b) sale of property of the estate other than in the
ordinary course of business, but the movant must articulate some business justification for the
sale.”); In re Terrace Gardens Park Partnership, 96 B.R. 707, 714 (Bankr. W.D. Tex. 1989).

7
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16.

Furthermore, section 105(a) of the Bankruptcy Code further provides that a court

“may issue any order, process, or judgment that is necessary or appropriate to carry out the
provisions of” the Bankruptcy Code, pursuant to the “doctrine of necessity.” 11 U.S.C. § 105(a).
The “doctrine of necessity” functions in a chapter 11 case as a mechanism by which the
bankruptcy court can exercise its equitable power to allow payment of critical prepetition claims
not explicitly authorized by the Bankruptcy Code and further supports the relief requested herein.
See In re CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002) (recognizing the “doctrine
of necessity”); see also In re Lehigh & New Eng. Ry., 657 F.2d 570, 581 (3d Cir. 1981) (holding
that a court may authorize payment of prepetition claims if such payment is essential to debtor’s
continued operation); see also In re Just for Feet, Inc., 242 B.R. 821, 824–25 (D. Del. 1999)
(holding that section 105(a) of the Bankruptcy Code “provides a statutory basis for payment of
pre-petition claims” under the doctrine of necessity); In re Columbia Gas Sys., Inc., 171 B.R.
189, 191–92 (Bankr. D. Del. 1994) (explaining that the doctrine of necessity is the standard in
the Third Circuit for enabling a court to authorize the payment of prepetition claims prior to
confirmation of a reorganization plan).
17.

As more particularly described below, based on the dire consequences that

potentially could arise if the Debtors fail to honor the prepetition Lien Claims, the Debtors
submit that the relief requested herein represents a sound exercise of the Debtors’ business
judgment, is necessary to avoid immediate and irreparable harm to the Debtors’ estates, and is
therefore justified under sections 105(a), 363(b), 1107(a), and 1108 of the Bankruptcy Code.
B.

Failure to Make Timely Payment of Lien Claims Would Impair the Value of
the Debtors’ Estates.

18.

As noted above, certain Lien Claimants also may be entitled under applicable

non-bankruptcy law to assert certain possessory liens on the Debtors’ raw materials, goods, or
8
KE 38861625

Case 16-20012 Document 15 Filed in TXSB on 01/11/16 Page 9 of 18

equipment in their possession (notwithstanding the automatic stay under section 362 of the
Bankruptcy Code) in an attempt to secure payment of their prepetition claim. As a result, the
Debtors anticipate that certain of the Lien Claimants may assert and/or perfect liens, simply
refuse to turn over goods in their possession, or stop performing their ongoing obligations if they
were not paid.

Even absent a valid lien, to the extent certain Lien Claimants, or other

third-parties have possession of the Debtors’ inbound inventory, outbound products, or other
Materials, mere possession or retention could severely disrupt the Debtors’ operations.
19.

Furthermore, paying the Lien Claims should not impair unsecured creditor

recoveries in these chapter 11 cases. In instances where the amount owed to Lien Claimants is
less than the value of the goods that could be held to secure a Lien Claim, such parties may be
fully-secured creditors of the Debtors’ estates. In such instances, payment now only provides
such parties with what they might be entitled to receive under a chapter 11 plan, only without
any interest costs that might otherwise accrue during these chapter 11 cases. Conversely, all
creditors will benefit from the seamless transition of the Debtors’ operations into bankruptcy.
20.

Where debtors have shown that the payment of prepetition claims is critical to

maximize the value of their estates, courts in this District and other jurisdictions have routinely
authorized payments to Lien Claimants under similar circumstances. See, e.g., In re Equalnet
Commc’ns Corp., 258 B.R. 368, 369-70 (Bankr. S.D. Tex. 2000) (business transactions critical to
the survival of the business of the debtor are exceptions to the general rule of nonpayment of
prepetition claims prior to plan confirmation); In re CoServ, L.L.C., 273 B.R. at 497 (authorizing
payment of certain prepetition claims pursuant to “doctrine of necessity”); In re Tri-Union
Development Corp., 253 B.R. 808, 815 (Bankr. S.D. Tex.) (authorizing the debtor to pay

9
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prepetition royalties with respect to Texas oil and gas leases which would otherwise be entitled
to statutory liens).
II.

The Court Should Authorize the Payment of Claims Entitled to Priority Pursuant to
Section 503(b)(9) of the Bankruptcy Code.
21.

Section 503(b)(9) of the Bankruptcy Code provides administrative priority for the

“value of any goods received by the debtor within 20 days before the date of commencement of a
case under this title in which goods have been sold to the debtor in the ordinary course of such
debtor’s business.” These claims must be paid in full for the Debtors to confirm a chapter 11
plan. See 11 U.S.C. § 1129(a)(9)(A). Consequently, payment of such claims now only provides
such parties with what they would be entitled to receive under a chapter 11 plan. Additionally,
all creditors will benefit from the seamless transition of the Debtors’ operations into bankruptcy.
22.

Moreover, the Bankruptcy Code does not prohibit a debtor from paying such

claims prior to confirmation.

As administrative claims incurred in the ordinary course of

business, the Debtors believe they may pay such claims in accordance with their business
judgment pursuant to section 363(c)(1) of the Bankruptcy Code. See, e.g., In re Dura Auto. Sys.
Inc., No. 06-11202 (KJC) (Bankr. D. Del. Oct. 31, 2006) Hr’g Tr. 49:21-23 (“I think arguably
the debtor could pay its 503(b)(9) claimants without court approval.”). The timing of such
payments also lies squarely within the Court’s discretion. See In re Global Home Prods., LLC,
No. 06-10340 (KG), 2006 WL 3791955, at *3 (Bankr. D. Del. Dec. 21, 2006) (agreeing with
parties that “the timing of the payment of that administrative expense claim is left to the
discretion of the Court”).
23.

The Debtors’ ongoing ability to obtain goods as provided herein is key to their

survival and necessary to preserve the value of their estates. Absent payment of the Section
503(b)(9) Claims at the outset of these chapter 11 cases—which merely accelerates the timing of
10
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payment and not the ultimate treatment of such claims—the Debtors could be denied access to
the equipment and goods necessary to maintain the Debtors’ business operations. Failure to
honor these claims in the ordinary course of business may also cause the Debtors’ vendor base to
withhold support for the Debtors during the chapter 11 process. Such vendors could accelerate
or eliminate favorable trade terms. Needless to say, such costs and distractions could impair the
Debtors’ ability to stabilize their operations at this critical juncture to the detriment of all
stakeholders.
24.

In addition, courts in this district and others have regularly authorized the

payment of claims arising under section 503(b)(9) of the Bankruptcy Code in the ordinary course
of business. See, e.g., In re Energy & Exploration Partners, Inc., No. 15-44931 (RFN) (Bankr.
N.D. Tex. Dec. 23, 2015) (authorizing debtors to pay claims arising under section 503(b)(9)); In
re Reddy Ice Holdings, Inc., No. 12-32349 (SGJ) (Bankr. N.D. Tex. Apr. 17, 2012); In re Age
Refining, Inc., No. 10-50501 (CAG) (Bankr. W.D. Tex. Feb, 11, 2010).5
III.

The Court Should Confirm that Outstanding Orders Are Administrative Expense
Priority Claims and that Payment of Such Claims Is Authorized.
25.

Pursuant to section 503(b)(1) of the Bankruptcy Code, obligations that arise in

connection with the postpetition delivery of goods and services, including goods ordered
prepetition, are in fact, administrative expense priority claims because they benefit the estate
postpetition. See 11 U.S.C. § 503(b)(1)(A) (providing that the “actual [and] necessary costs and
expenses of preserving the estate” are administrative expenses); see also In re John Clay & Co.,
43 B.R. 797, 809–10 (Bankr. D. Utah 1984) (holding that goods ordered prepetition but
delivered postpetition are entitled to administrative priority). Thus, the granting of the relief

5

Because of the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.
Copies of these orders are available upon request to the Debtors’ proposed counsel.

11
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sought herein with respect to the Outstanding Orders will not afford such claimants any greater
priority than they otherwise would have if the relief requested herein were not granted, and will
not prejudice any other party in interest.
26.

Absent such relief, however, the Debtors may be required to expend substantial

time and effort reissuing the Outstanding Orders to provide certain suppliers with assurance of
such administrative priority. The attendant disruption to the continuous and timely flow of
critical raw materials and other goods to the Debtors would force the Debtors to potentially halt
operations and production, disrupt the Debtors’ business and lead to a loss of revenue, all to the
detriment of the Debtors and their creditors. Accordingly, the Debtors submit that the Court
should confirm the administrative expense priority status of the Outstanding Orders and should
authorize the Debtors to pay the Outstanding Orders in the ordinary course of business.
IV.

Payment of the Obligations Is in Furtherance of the Debtors’ Fiduciary Duties
Under Bankruptcy Code Sections 1107(a) and 1108.
27.

The Debtors, operating their businesses as debtors in possession under sections

1107(a) and 1108 of the Bankruptcy Code, are fiduciaries “holding the bankruptcy estate and
operating the business for the benefit of its creditors and (if the value justifies) equity owners.”
In re CoServ, L.L.C., 273 B.R. at 497. Implicit in the duties of chapter 11 debtors in possession
is the duty “to protect and preserve the estate, including an operating business’s going-concern
value.” Id.
28.

Courts have noted that there are instances in which debtors in possession can

fulfill their fiduciary duties “only . . . by the preplan satisfaction of a prepetition claim.” Id. The
CoServ court specifically noted that the preplan satisfaction of prepetition claims would be a
valid exercise of a debtor’s fiduciary duty when the payment “is the only means to effect a
substantial enhancement of the estate,” id., and also when the payment was to “sole suppliers of
12
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a given product.” Id. at 498. The court provided a three-pronged test for determining whether a
preplan payment on account of a prepetition claim was a valid exercise of a debtor’s fiduciary
duty:
First, it must be critical that the debtor deal with the claimant.
Second, unless it deals with the claimant, the debtor risks the
probability of harm, or alternatively, loss of economic advantage to
the estate or the debtor’s going concern value, which is
disproportionate to the amount of the claimant’s prepetition claim.
Third, there is no practical or legal alternative by which the debtor can
deal with the claimant other than by payment of the claim.
Id.
29.

Payment of the prepetition Obligations meets each of these elements because each

of the creditors holding prepetition Obligations is in possession of certain critical goods,
products, and related materials, or provides critical services, that the Debtors need to continue
operations. Moreover, the cost of replacing such goods, products, materials held by, or the
services provided by, the creditors holding prepetition Obligations would be significantly more
than the prepetition claim that the Debtors would have to pay. Additionally, any disruption in
the Debtors’ network of suppliers, service providers, and vendors would significantly disrupt the
Debtors’ businesses and restructuring process, which could cost the Debtors’ estate a substantial
amount in lost revenue. Accordingly, the harm and economic disadvantage that would stem
from failure to pay any of the prepetition Obligations is grossly disproportionate to the amount of
the prepetition claim that would have to be paid. Finally, with respect to each of the holders of
the prepetition Obligations, the Debtors have determined that, to avoid significant disruption of
the Debtors’ business operations, there exists no practical or legal alternative to payment of the
prepetition Obligations. Therefore, the Debtors can only meet their fiduciary duties as debtors in
possession under sections 1107(a) and 1108 of the Bankruptcy Code through payment of the
prepetition Obligations.
13
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V.

Processing of Checks and Electronic Fund Transfers Should Be Authorized.
30.

The Debtors have sufficient funds to pay the amounts described in this Motion in

the ordinary course of business by virtue of expected cash flows from ongoing business
operations and anticipated access to cash collateral and debtor-in-possession financing.

In

addition, under the Debtors’ existing cash management system, the Debtors can readily identify
checks or wire transfer requests as relating to an authorized payment in respect of the
Obligations. Accordingly, the Debtors believe that checks or wire transfer requests, other than
those relating to authorized payments, will not be honored inadvertently. Therefore, the Debtors
respectfully request that the Court authorize all applicable financial institutions, when requested
by the Debtors, to receive, process, honor, and pay any and all checks or wire transfer requests in
respect of the relief requested in this Motion.
Emergency Consideration
31.

The Debtors respectfully request emergency consideration of this Motion

pursuant to Bankruptcy Rule 6003, which empowers a court to grant relief within the first
21 days after the commencement of a chapter 11 case “to the extent that relief is necessary to
avoid immediate and irreparable harm.” As set forth in this Motion, the Debtors believe an
immediate and orderly transition into chapter 11 is critical to the viability of their operations and
that any delay in granting the relief requested could hinder the Debtors’ operations and cause
irreparable harm. Furthermore, the failure to receive the requested relief during the first 21 days
of these chapter 11 cases would severely disrupt the Debtors’ operations at this critical juncture
and imperil the Debtors’ restructuring. Accordingly, the Debtors submit that they have satisfied
the “immediate and irreparable harm” standard of Bankruptcy Rule 6003 and, therefore,
respectfully request that the Court approve the relief requested in this Motion on an emergency
basis.
14
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Waiver of Bankruptcy Rule 6004(a) and 6004(h)
32.

To implement the foregoing successfully, the Debtors seek a waiver of the notice

requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use,
sale, or lease of property under Bankruptcy Rule 6004(h).
Reservation of Rights
33.

Nothing contained herein or any actions taken pursuant to such relief is intended

or should be construed as: (a) an admission as to the validity of any prepetition claim against a
Debtor entity; (b) a waiver of the Debtors’ right to dispute any prepetition claim on any grounds;
(c) a promise or requirement to pay any prepetition claim; (d) an implication or admission that
any particular claim is of a type specified or defined in this Motion or any order granting the
relief requested by this Motion; (e) a request or authorization to assume any prepetition
agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code; or (f) a waiver of
the Debtors’ rights under the Bankruptcy Code or any other applicable law.
Notice
34.

The Debtors will provide notice of this Motion to the following parties or their

respective counsel (if known): (a) the Office of the United States Trustee for the Southern
District of Texas; (b) the holders of the 30 largest unsecured claims against the Debtors (on a
consolidated basis); (c) the lender under the Debtors’ proposed postpetition financing facility;
(d) the lender under the Debtors’ prepetition secured credit agreement; (e) the United States
Attorney’s Office for the Southern District of Texas; (f) the Internal Revenue Service; (g) the
Environmental Protection Agency; (h) the office of the attorneys general for the states in which
the Debtors operate; (i) the Lien Claimants; and (j) any party that has requested notice pursuant
to Bankruptcy Rule 2002. The Debtors submit that, in light of the nature of the relief requested,
no other or further notice need be given.
15
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No Prior Request
35.

No prior request for the relief sought in this Motion has been made to this or any

other court.
[Remainder of page intentionally left blank]
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WHEREFORE, the Debtors respectfully request that the Court enter the Interim Order
and Final Order, granting the relief requested herein and such other relief as the Court deems
appropriate under the circumstances.
Respectfully Submitted,

Dated: January 11, 2016

/s/ Zack A. Clement
Zack A. Clement (TX Bar No. 04361550)
ZACK A. CLEMENT PLLC
3753 Drummond
Houston, Texas 77025
Telephone:
(832) 274-7629
Email:
zack.clement@icloud.com
- and Joshua A. Sussberg, P.C. (pro hac vice admission pending)
KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
601 Lexington Avenue
New York, New York 10022
Telephone:
(212) 446-4800
Facsimile:
(212) 446-4900
Email:
joshua.sussberg@kirkland.com
- and James H.M. Sprayregen, P.C. (pro hac vice admission pending)
Gregory F. Pesce (pro hac vice admission pending)
KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
300 North LaSalle
Chicago, Illinois 60654
Telephone:
(312) 862-2000
Facsimile:
(312) 862-2200
Email:
james.sprayregen@kirkland.com
gregory.pesce@kirkland.com
Proposed Counsel for the
Debtors and Debtors in Possession
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Certificate of Service
I certify that on January 11, 2016, I caused a copy of the foregoing document to be served
by the Electronic Case Filing System for the United States Bankruptcy Court for the Southern
District of Texas.
/s/ Zack A. Clement
One of Counsel
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Proposed Interim Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION
In re:
SHERWIN ALUMINA COMPANY, LLC, et al.,1
Debtors.

§
§
§
§
§
§
§
§

Chapter 11
Case No. 16-20012 (___)
(Joint Administration Requested)
Re: Docket No. __

INTERIM ORDER (I) AUTHORIZING THE PAYMENT
OF PREPETITION CLAIMS OF CERTAIN LIEN CLAIMANTS
AND SECTION 503(b)(9) CLAIMS AND (II) CONFIRMING
ADMINISTRATIVE EXPENSE PRIORITY OF OUTSTANDING ORDERS
Upon the motion (the “Motion”),2 of the above-captioned debtors and debtors in
possession (collectively, the “Debtors”) for entry of an interim order (this “Interim Order”),
(a) authorizing the payment of prepetition claims of certain lien claimants and section 503(b)(9)
claims, and (b) confirming the administrative expense priority status of the Debtors’ undisputed
obligations for the postpetition delivery of goods and services and authorizing payment of such
obligations in the ordinary course of business, all as more fully set forth in the Motion; and upon
the First Day Declaration; and this Court having jurisdiction over this matter pursuant to
28 U.S.C. §§ 157 and 1334; and this Court having found that this is a core proceeding pursuant
to 28 U.S.C. § 157(b)(2); and that this Court may enter a final order consistent with Article III of
the United States Constitution; and this Court having found that venue of this proceeding and the
Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having

1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax identification
number, are: Sherwin Alumina Company, LLC (2376); and Sherwin Pipeline, Inc. (9047). The debtors’
service address is: 4633 Highway 361, Gregory, Texas 78359.

2

Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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found that the relief requested in the Motion is in the best interests of the Debtors’ estates, their
creditors, and other parties in interest; and this Court having found that the Debtors’ notice of the
Motion and opportunity for a hearing on the Motion were appropriate under the circumstances
and no other notice need be provided; and this Court having reviewed the Motion and having
heard the statements in support of the relief requested therein at a hearing before this Court
(the “Hearing”); and this Court having determined that the legal and factual bases set forth in the
Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the
proceedings had before this Court; and after due deliberation and sufficient cause appearing
therefor, it is HEREBY ORDERED THAT:
1.

The Motion is granted on an interim basis as set forth herein.

2.

The final hearing (the “Final Hearing”) on the Motion shall be held on

_________, 2016, at__:__ _.m., prevailing Central Time. Any objections or responses to entry
of a final order on the Motion shall be filed on or before 4:00 p.m., prevailing Central Time, on
_________, 2016, and shall be served on: (a) the Debtors, Sherwin Alumina Company, LLC,
4633 Highway 361, Gregory, Texas 78359, Attn.: Kent Britton; (b) proposed counsel for the
Debtors, Kirkland & Ellis LLP, 300 North LaSalle, Chicago, Illinois 60654, Attn.: Gregory F.
Pesce, Esq.; (c) counsel to the lender under the Debtors’ proposed postpetition financing facility,
Curtis, Mallet-Prevost, Colt & Mosle LLP, 101 Park Avenue, New York, New York 10178,
Attn.: Steven J. Reisman, Esq.; (d) counsel to any statutory committee appointed in these cases;
and (e) Office of The United States Trustee, Region 7, 606 North Carancahua Street, Suite 1107,
Corpus Christi, Texas 78401, Attn.: [____], Esq. In the event no objections to entry of a final
order on the Motion are timely received, this Court may enter such final order without need for
the Final Hearing.

2
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3.

The Debtors are authorized, in consultation with the lender under the Debtors’

proposed postpetition financing facility (the “DIP Lender”), to pay prepetition Lien Claims.
4.

The Debtors are authorized, in the reasonable exercise of their business judgment,

in consultation with the DIP Lender, to pay all or part of, and discharge, on a case-by-case basis,
the 503(b)(9) Claims.
5.

Any party that accepts payment from the Debtors on account of an Obligation

shall be deemed to have agreed to the terms and provisions of this Interim Order.
6.

All undisputed obligations related to the Outstanding Orders are granted

administrative expense priority in accordance with section 503(b)(1)(A) of the Bankruptcy Code.
7.

The Debtors are authorized, in consultation with the DIP Lender, to pay all

undisputed amounts related to the Outstanding Orders in the ordinary course of business
consistent with the parties’ customary practices in effect prior to the Petition Date.
8.

Notwithstanding anything contained in the Motion or this Interim Order, any

payment authorized to be made by the Debtors herein shall be subject to the terms and conditions
contained in any orders entered by this Court authorizing the Debtors to obtain debtor-inpossession financing, and any accompanying budgets approved by the Court in connection
therewith.
9.

Notwithstanding the relief granted in this Interim Order and any actions taken

pursuant to such relief, nothing in this Interim Order shall be deemed: (a) an admission as to the
validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ right to
dispute any prepetition claim on any grounds; (c) a promise or requirement to pay any
prepetition claim; (d) an implication or admission that any particular claim is of a type specified
or defined in this Interim Order or the Motion; (e) a request or authorization to assume any

3
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prepetition agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code; or (f) a
waiver of the Debtors’ rights under the Bankruptcy Code or any other applicable law.
10.

The banks and financial institutions on which checks were drawn or electronic

payment requests made in payment of the prepetition obligations approved herein are authorized
and directed to receive, process, honor, and pay all such checks and electronic payment requests
when presented for payment, and all such banks and financial institutions are authorized to rely
on the Debtors’ designation of any particular check or electronic payment request as approved by
this Interim Order.
11.

The Debtors are authorized to issue postpetition checks, or to effect postpetition

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored
as a consequence of these chapter 11 cases with respect to prepetition amounts owed in
connection with any Obligations.
12.

The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b).

13.

Notice of the Motion as provided therein shall be deemed good and sufficient

notice of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Bankruptcy
Local Rules are satisfied by such notice.
14.

Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this

Interim Order are immediately effective and enforceable upon its entry.
15.

The Debtors are authorized to take all actions necessary to effectuate the relief

granted in this Interim Order in accordance with the Motion.
16.

This Court retains exclusive jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, and enforcement of this Interim Order.
Dated: __________, 2016
Corpus Christi, Texas

UNITED STATES BANKRUPTCY JUDGE
4
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Proposed Final Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION
In re:
SHERWIN ALUMINA COMPANY, LLC, et al.,1
Debtors.

§
§
§
§
§
§
§
§

Chapter 11
Case No. 16-20012 (___)
(Joint Administration Requested)
Re: Docket No. __

FINAL ORDER (I) AUTHORIZING THE PAYMENT
OF PREPETITION CLAIMS OF CERTAIN LIEN CLAIMANTS
AND SECTION 503(b)(9) CLAIMS AND (II) CONFIRMING
ADMINISTRATIVE EXPENSE PRIORITY OF OUTSTANDING ORDERS
Upon the motion (the “Motion”),2 of

the above-captioned debtors and debtors in

possession (collectively, the “Debtors”), for entry of a final order (this “Final Order”),
(a) authorizing the payment of prepetition claims of certain lien claimants and section 503(b)(9)
claims, and (b) confirming the administrative expense priority status of the Debtors’ undisputed
obligations for the postpetition delivery of goods and services and authorizing payment of such
obligations in the ordinary course of business, all as more fully set forth in the Motion; and upon
the First Day Declaration; and this Court having jurisdiction over this matter pursuant to
28 U.S.C. §§ 157 and 1334; and this Court having found that this is a core proceeding pursuant
to 28 U.S.C. § 157(b)(2); and that this Court may enter a final order consistent with Article III of
the United States Constitution; and this Court having found that venue of this proceeding and the
Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having

1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax identification
number, are: Sherwin Alumina Company, LLC (2376); and Sherwin Pipeline, Inc. (9047). The debtors’
service address is: 4633 Highway 361, Gregory, Texas 78359.

2

Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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found that the relief requested in the Motion is in the best interests of the Debtors’ estates, their
creditors, and other parties in interest; and this Court having found that the Debtors’ notice of the
Motion and opportunity for a hearing on the Motion were appropriate under the circumstances
and no other notice need be provided; and this Court having reviewed the Motion and having
heard the statements in support of the relief requested therein at a hearing before this Court
(the “Hearing”); and this Court having determined that the legal and factual bases set forth in the
Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the
proceedings had before this Court; and after due deliberation and sufficient cause appearing
therefor, it is HEREBY ORDERED THAT:
1.

The Motion is granted on a final basis as set forth herein.

2.

The Debtors are authorized, in consultation with the DIP Lender, to pay

prepetition Lien Claims.
3.

The Debtors are authorized in the reasonable exercise of their business judgment,

in consultation with the DIP Lender, to pay all or part of, and discharge, on a case-by-case basis,
the 503(b)(9) Claims.
4.

Any party that accepts payment from the Debtors on account of an Obligation

shall be deemed to have agreed to the terms and provisions of this Final Order.
5.

All undisputed obligations related to the Outstanding Orders are granted

administrative expense priority in accordance with section 503(b)(1)(A) of the Bankruptcy Code.
6.

The Debtors are authorized, in consultation with the DIP Lender, to pay all

undisputed amounts related to the Outstanding Orders in the ordinary course of business
consistent with the parties’ customary practices in effect prior to the Petition Date.

2
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7.

Notwithstanding anything contained in the Motion or this Final Order, any

payment authorized to be made by the Debtors herein shall be subject to the terms and conditions
contained in any orders entered by this Court authorizing the Debtors to obtain
debtor-in-possession financing, and any accompanying budgets approved by the Court in
connection therewith.
8.

Notwithstanding the relief granted in this Final Order and any actions taken

pursuant to such relief, nothing in this Final Order shall be deemed: (a) an admission as to the
validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ right to
dispute any prepetition claim on any grounds; (c) a promise or requirement to pay any
prepetition claim; (d) an implication or admission that any particular claim is of a type specified
or defined in this Final Order or the Motion; (e) a request or authorization to assume any
prepetition agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code; or (f) a
waiver of the Debtors’ rights under the Bankruptcy Code or any other applicable law.
9.

The banks and financial institutions on which checks were drawn or electronic

payment requests made in payment of the prepetition obligations approved herein are authorized
and directed to receive, process, honor, and pay all such checks and electronic payment requests
when presented for payment, and all such banks and financial institutions are authorized to rely
on the Debtors’ designation of any particular check or electronic payment request as approved by
this Final Order.
10.

The Debtors are authorized to issue postpetition checks, or to effect postpetition

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored
as a consequence of these chapter 11 cases with respect to prepetition amounts owed in
connection with any Obligations.

3
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11.

Notice of the Motion as provided therein shall be deemed good and sufficient

notice of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Bankruptcy
Local Rules are satisfied by such notice.
12.

Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final

Order are immediately effective and enforceable upon its entry.
The Debtors are authorized to take all actions necessary to effectuate the relief granted in
this Final Order in accordance with the Motion.
13.

This Court retains exclusive jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, and enforcement of this Final Order.
Dated: __________, 2016
Corpus Christi, Texas

UNITED STATES BANKRUPTCY JUDGE
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