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In re:
TARRAGON CORPORATION, et al.,
Debtors-in-Possession.

TO:

:
:
:
:
:
:
:
:

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY
CASE NOS. 09Chapter 11
(Joint Administration Pending)
DEBTORS’ APPLICATION FOR ORDERS
APPROVING THEIR RETENTION OF
LAZARD FRERES & CO. LLC AS
INVESTMENT BANKER ON INTERIM
AND FINAL BASES PURSUANT TO 11
U.S.C. §§ 327(a) AND 328(a) AND FED. R.
BANKR. P. 6003(a)

Honorable Judge of the
United States Bankruptcy Court
The Application of Tarragon Corporation et al., the within debtors and debtors-in-

possession (the “Debtors”),1 in support of their retention of Lazard Frères & Co. LLC (“Lazard”)
1

The Debtors are Tarragon Corporation, Tarragon Development Company, LLC,
Tarragon Development Corporation, Tarragon South Development Corp., Tarragon
Management, Inc., Bermuda Island Tarragon LLC, Orion Towers Tarragon, LLP, Orlando
Central Park, L.L.C., Fenwick Plantation Tarragon, LLC, One Las Olas, Ltd., The Park
Development West LLC, 800 Madison Street Urban Renewal, LLC, 900 Monroe Development
LLC, Block 88 Development, LLC, Central Square Tarragon LLC, Charleston Tarragon
Manager, LLC, Omni Equities Corporation, Tarragon Edgewater Associates, LLC, The Park
Development East LLC, and Vista Lakes Tarragon, LLC.
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as their investment banker on interim and final bases pursuant to 11 U.S.C. §§ 327(a) and 328(a)
and Rule 6003(a) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”),
respectfully states as follows:
BACKGROUND
1.

On January 12, 2009 (the “Filing Date”), the Debtors filed voluntary petitions for

relief pursuant to Chapter 11 of Title 11, United States Code (the “Bankruptcy Code”). Since the
Filing Date, the Debtors have remained in possession of their assets and continued in the
management of their businesses as debtors-in-possession pursuant to Sections 1107 and 1108 of
the Bankruptcy Code.
2.

A detailed description of the Debtors’ businesses and the facts precipitating the

filing of the Debtors’ Chapter 11 proceedings is delineated in the Affidavit of William S.
Friedman in support of the Debtors’ various “First Day Motions” (the “Friedman Affidavit”).2
Those facts are incorporated herein by reference. Additionally, the Debtors have relied on the
Certification of Alan F. Riffkin, Managing Director of Lazard, filed simultaneously herewith (the
“Riffkin Certification”), and also incorporated herein by reference.
3.

As set forth in the Friedman Affidavit, Tarragon Corp., a publicly traded

company, together with its direct and indirect debtor and non-debtor affiliates (collectively,
“Tarragon”), are leading real estate developers, owners and managers. Tarragon operates two (2)
business divisions, a real estate development division (the “Development Division”) and an
investment division (the “Investment Division”). The Development Division focuses on
developing, renovating, building and marketing homes in high-density, urban locations and in

2

Unless otherwise noted, capitalized terms used but not defined herein shall have the
meanings ascribed to them in the Friedman Affidavit.

2
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master-planned communities. The Investment Division owns and operates a portfolio of
stabilized rental apartment communities.
RELIEF REQUESTED
4.

The Debtors desire, pursuant to Sections 327(a) and 328(a) of the Bankruptcy

Code, to employ Lazard as their investment banker and to obtain approval of the terms under
which Lazard will be compensated, at the expense of the Debtors’ estates, as described herein
and in the Engagement Agreement attached as Exhibit A (the “Engagement Agreement”) and
the Indemnification Agreement attached as Exhibit B (the “Indemnification Agreement,” and,
together with the Engagement Agreement, the “Agreement”).
BASIS FOR RELIEF
5.

Section 327(a) of the Bankruptcy Code provides that a debtor-in-possession,

subject to Court approval:
may employ one or more attorneys, accountants, appraisers,
auctioneers, or other professional persons, that do not hold or
represent an interest adverse to the estate, and that are disinterested
persons, to represent or assist the trustee [debtor-in-possession] in
carrying out the trustee’s [debtor-in-possession’s] duties under this
title.
11 U.S.C. § 327(a).
6.

In addition, Section 328(a) of the Bankruptcy Code provides, in relevant part:
The trustee [debtor-in-possession] …, with the court’s approval,
may employ or authorize the employment of a professional person
under section 327 … of this title … on any reasonable terms and
conditions of employment, including on a retainer, on an hourly
basis, on a fixed percentage fee basis, or on a contingent fee basis.

11 U.S.C. § 328(a).

3
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A.

Necessity and Qualifications
7.

Pursuant to the Agreement and subject to the Court’s approval, the Debtors have

retained Lazard to provide general restructuring advice and specifically advise the Debtors with
respect to any of the following transactions defined in the Engagement Agreement:
Restructuring, Sale Transaction and Capital Raising. The Debtors have chosen Lazard to act as
their investment banker because Lazard has substantial expertise in financial restructurings and is
well qualified to perform these services and represent the Debtors’ interests in these Chapter 11
cases. Additionally, Lazard has a long-standing financial advisory relationship with the Debtors
(dating back to 2004) and, since the summer of 2008, Lazard has provided the Debtors with
general investment banking and financial advice in connection with their attempts to complete a
strategic restructuring, reorganization and/or recapitalization and to prepare for the
commencement of these Chapter 11 cases. In the course of such relationship, Lazard’s
professionals have worked closely with the Debtors’ management and other professionals and
have become well-acquainted with the Debtors’ operations, debt structure, creditors and related
matters. As a result, Lazard has developed significant relevant experience and expertise
regarding the Debtors that will assist it in providing effective and efficient services in these
Chapter 11 cases.
8.

As described in the Riffkin Certification, Lazard and its affiliates comprise a

preeminent international investment banking/financial advisory firm. Lazard provides financial
advisory services, as well as execution capabilities, in a variety of areas, including financial
restructuring. Lazard is recognized for its expertise in financially distressed situations, including
advising debtors, creditors and other constituents in various Chapter 11 proceedings and out-ofcourt restructurings and serving as financial advisor to debtors in numerous cases. Since 1990,

4
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Lazard’s professionals have been involved in over 250 restructurings, representing more than
$350 billion in debtor assets.
B.

Compensation
9.

Subject to the Court’s approval, and in accordance with Section 328(a) of the

Bankruptcy Code and the terms of the Engagement Agreement, Lazard will be paid under the
terms of the Engagement Agreement as follows:3
a.

Monthly Fees: Monthly fees of $225,000.00 for the first six months of the
engagement (which commenced in or about August 2008), and
$175,000.00 for each month thereafter during the Retainer Period. One
half of any Monthly Fee paid with respect to any month following the
second month of the engagement shall be credited (without duplication)
against any Sale Transaction Fee, Minority Sale Transaction Fee, or
Capital Raising Fee earned by Lazard.

b.

Restructuring Fee: A fee of $3,250,000.00, which shall be earned and
payable upon consummation of a Restructuring.

c.

Sale Fee: If a Sale Transaction is consummated, Lazard shall be paid: (i)
a fee of $3,250,000.00 for a Change of Control Transaction (with
$1,250,000.00 of such fee payable upon the announcement of a Change of
Control Transaction); and (ii) a fee of $2,375,000.00 for a Minority Sale
Transaction. If there is a break-up, termination or similar fee in
connection with a potential Sale Transaction, a fee equal to the lesser of:
(A) 25% of such amount paid to any Debtor or its affiliates or its or their
respective security holders, and (B) the Sale Transaction Fee or Minority
Sale Transaction Fee that would be payable if such proposed Sale
Transaction had been consummated, with the payment of such fee credited
(without duplication) against any Restructuring Fee, Sale Transaction Fee
or Minority Sale Transaction Fee subsequently payable.

3

The capitalized terms in subparagraphs a. through f. below shall have the definitions
ascribed to them in the Engagement Agreement. This description of the fee terms is for
summary purposes only, and in the event of any inconsistency between this description and the
Engagement Agreement, the Engagement Agreement shall govern; provided, that the Debtors
and Lazard have agreed to the modification of the Capital Raising Fee related to any initial
debtor-in-possession financing that Arko provides in these Chapter 11 proceedings as set forth
herein.
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10.

d.

Testimony Fee: A fee of $500,000.00 if Lazard is required to provide
testimony in a proceeding before the Bankruptcy Court. Payment of such
fee shall be credited (without duplication) against any Restructuring Fee,
Sale Transaction Fee or Minority Sale Transaction Fee subsequently
payable.

e.

Capital Raising Fee: A Capital Raising Fee, payable upon
consummation of a Capital Raising, in accordance with Schedule I to the
Engagement Agreement. For a Capital Raising entailing debtor-inpossession financing, the fee shall be the lesser of (i) 2% of total gross
proceeds raised or otherwise committed (including undrawn amounts) and
(ii) $500,000.00; provided, however, that Lazard shall not seek a Capital
Raising Fee related to any initial debtor-in-possession financing that Arko
provides in these Chapter 11 proceedings, unless Lazard is required to
give testimony in connection with such financing (such fee, for the
avoidance of doubt, shall be in addition to the Testimony Fee described
above). One-half of any DIP Financing Fee paid shall be credited
(without duplication) against any Restructuring Fee subsequently payable.

Lazard also will receive reimbursement for reasonable expenses incurred in

connection with its engagement; provided, however, that such expenses shall not exceed
$10,000.00 individually or $75,000.00 in the aggregate without the Debtors’ prior written
consent, which consent shall not be unreasonably withheld or delayed (such limitation shall not
apply in respect of legal expenses).
11.

The overall compensation structure described above is comparable to

compensation generally charged by investment banking firms of similar stature to Lazard for
comparable engagements, both in and out of court. Lazard’s restructuring expertise, as well as
its wide ranging capabilities, some or all of which may be required by the Debtors during the
term of Lazard’s engagement, were important factors in the determination of the amount of
Lazard’s fees. The Debtors believe the ultimate benefit to their estates of Lazard’s contemplated
services cannot be measured merely by reference to the number of hours to be expended by
Lazard’s professionals in the performance of services.

6
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12.

Moreover, in numerous Chapter 11 proceedings in this District, courts have

approved a debtor-in-possession’s retention of an investment banker pursuant to Section 328(a)
of the Bankruptcy Code. Those cases include, among others: In re EnCap Golf Holdings, LLC
and NJM Capital, LLC, Case Nos. 08-18581 (NLW) and 08-18590 (NLW); In re Integral
Nuclear Associates, LLC et al., Case No. 07-15183 (NLW); In re Best Manufacturing Group
LLC et al., Case No. 06-17415 (DHS); and In re Marcal Paper Mills, Inc., Case No. 06-21886
(MS). The Debtors respectfully submit that the proposed compensation to Lazard is reasonable
and should be approved under Section 328(a) of the Bankruptcy Code.
C.

Indemnification, Contribution and Reimbursement Provisions
13.

Pursuant to the Indemnification Agreement dated August 8, 2007, the terms of

which are incorporated in the Engagement Agreement, the Debtors have agreed, among other
things, to indemnify, make certain contributions to and reimburse Lazard and related persons and
entities (the “Indemnified Persons”) in connection with Lazard’s representation of the Debtors,
subject to certain exceptions in the case of an Indemnified Person’s bad faith, willful misconduct
or gross negligence.
14.

The indemnification, contribution, reimbursement and other provisions reflected

in the Indemnification Agreement are customary and reasonable terms of consideration for
financial advisors and investment bankers such as Lazard for proceedings both out of court and
in Chapter 11 cases. The terms of the Indemnification Agreement were fully negotiated between
the Debtors and Lazard at arm’s-length and the Debtors respectfully submit that the
Indemnification Agreement is reasonable and in the best interests of the Debtors, their estates
and creditors.
15.

Similar indemnification arrangements have been approved and implemented in

other large Chapter 11 cases by bankruptcy courts. See e.g., In re New Century TRS Holdings,
7
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Inc., Case No. 07-10416 (KJC) (Bankr. D. Del. Apr. 26, 2007); In re FLYi, Inc., Case No. 0520011 (MFW) (Bankr. D. Del. Jan. 17, 2006); In re Foamex Int’l, Inc., Case No. 05-12685
(PJW) (Bankr. D. Del. Oct. 17, 2005); In re United Artists Theatre Company, No. 00-3514-SLR
(Bankr. D. Del. Dec. 1, 2000) (order authorizing indemnification of Houlihan, Lokey by
debtors); In re Joan & David Halpern, Inc., 248 B.R. 43 (Bankr. S.D.N.Y. 2000), aff’d, 2000 WL
1800690 (S.D.N.Y. Dec. 6, 2000); In re Comdisco, Inc., No 02-C-1174 (N.D. Ill. September 23,
2002) (affirming order authorizing indemnification of Lazard Frères & Co. LLC and Rothschild,
Inc. by debtors and official committee of unsecured creditors); In re Burlington Industries, Inc.,
No. 01-11282 (RJN) (Bankr. D. Del. May 21, 2003) (order authorizing retention of MBLY on
similar terms); In re Oakwood Homes Corporation, No. 02-13396 (PJW) (Bankr. D. Del. July 21,
2003) (order authorizing retention of MBLY on similar terms); In re PC Landing Corp., No. 0212086 (PJW) (Bankr. D. Del. October 10, 2002) (same); In re Worldcom, Inc., 02-13533 (AJG)
(Bankr. S.D.N.Y. January 14, 2003) (order authorizing retention of Lazard Frères & Co. LLC
under similar terms); In re Metrocall, Inc., No. 02-11579 (RB) (Bankr. D. Del. July 8, 2002)
(order authorizing retention of Lazard Frères & Co. LLC under similar terms); In re Kaiser
Aluminum Corporation, No. 02-10429 (JKF) (Bankr. D. Del. March 19, 2002) (same); In re
Adelphia Communications Corporation, 02-41729 (REG) (Bankr. S.D.N.Y. September 27, 2002)
(same); In re W.R. Grace & Co., No. 01-01139 (JJF) (Bankr. D. Del. June 22, 2001) (order
authorizing retention of Blackstone Group under indemnification terms similar to the
Indemnification Agreement).
16.

Accordingly, as part of this Application, and in light of the foregoing authority,

the Debtors request that the Court approve the Indemnification Agreement.

8
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D.

No Material Adverse Interest
17.

To the best of the Debtors’ knowledge, information and belief, and based on the

Riffkin Certification, Lazard is a “disinterested person” as that term is defined in Section 101(14)
of the Bankruptcy Code.
18.

Additionally, as described in the Debtors’ “First Day Motion” to approve its

existing cash management system, the Debtors utilize a consolidated cash management system
where all cash receipts are pooled into Tarragon Corp., regardless of the Debtor or non-Debtor
affiliate to whom the funds are attributable and, in turn, Tarragon Corp. funds all disbursements,
regardless of the Debtor or non-Debtor affiliate on whose behalf the funds are being paid. These
transactions are accounted for using intercompany receivables and payable accounts, and on a
consolidated financial statement basis, eliminated. Lazard will not represent any of the Debtors
against any of the other Debtors in connection with any matters in these Chapter 11 cases.
E.

Retention On an Interim Basis
19.

Pursuant to the recently revised Rule 6003(a) of the Federal Rules of Bankruptcy

Procedure, an application to retain a professional cannot be granted within the first twenty (20)
days of the filing of a petition except to the extent necessary to avoid “immediate and irreparable
harm.” According to the Advisory Committee note to Bankruptcy Rule 6003, the standard
employed in that Rule is analogous to Bankruptcy Rule 4001(b)(2) and (c)(2), and decisions
under those provisions should provide guidance for application of Bankruptcy Rule 6003 to a
particular set of circumstances. Bankruptcy Rules 4001(b)(2) and (c)(2) govern motions for the
use of cash collateral and debtor-in-possession financing, respectively, and authorize emergency
hearings on such requests to avoid “immediate and irreparable harm.” Thereafter, once all
parties-in-interest are accorded the opportunity to consider and object to the requested relief, the
court will grant the balance of the relief requested as a final order where appropriate.
9
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20.

In In re First NLC Financial Services, LLC, 382 B.R. 547 (Bankr. S.D. Fla.

2008), the court noted Collier’s suggestion that professionals likely would go unharmed “so long
as” courts permit full compensation retroactively and reasonable compensation to professionals
who ultimately are unexpectedly not retained, but ultimately rejected this reasoning as
contradictory. First NLC Financial, 382 B.R. at 550 (referring to 10 COLLIER ON
BANKRUPTCY ¶ 6003.02[2] (15th ed. rev. 2007)). The court remained concerned that counsel
may not be paid if counsel’s employment was not first approved by the court, as opposed to
seeking retroactive approval stating:
[w]hat Collier seemingly overlooks … is that counsel may not be
paid if its employment is not first approved by the court. So, to
accomplish Collier's goal of compensating a professional who
labors during the first 20 days of a case only to learn at the final
hearing that its employment is not approved, the court would have
to first enter an order approving the professional's employment
back to the petition date, then allow the compensation for the work
performed, and then deny approval of further employment. This is
a most unwieldy and peculiar procedural two-step, which is ill
advised and is unnecessary as this Court reads the Rule.
First NLC Financial, 382 B.R. at 550. To ensure payment of professionals and avoid
such inefficient use of judicial resources, the court authorized interim approval of professionals
on the first day of the case. Id. Other courts considering this type of relief have granted it. See,
e.g., In re Lehman Brothers Holdings, Inc., Case No. 08-13555-JMP (Bankr. S.D.N.Y. 2008); In
re Tousa, Inc., Case No. 08-10928-JKO (Bankr. S.D. Fla. 2008).
21.

Respectfully, interim relief is amply justified here to avoid immediate and

irreparable harm. As described in the Friedman Affidavit, before the Filing Date, the Debtors
were engaged in intensive negotiations with Arko regarding Arko’s funding of a plan of
reorganization, which discussions the Debtors anticipate to continue immediately following the
Filing Date. The Debtors discussed their restructuring efforts and alternatives with other parties

10
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before the Filing Date, albeit to a less rigorous extent, which the Debtors also hope will continue
after the Filing Date. Additionally, the Debtors anticipate examining other strategic alternatives
that may be available, including a possible sale or other recapitalization or restructuring, during
the early stages of these cases. Lazard was involved in the Debtors’ pre-petition restructuring
negotiations and analyses and, therefore, the need to secure Lazard’s unequivocal participation
from the outset of this case is critical. If Lazard’s expertise in handling complex financial
restructuring issues is not ensured from the outset, the Debtors’ ability to evaluate their
reorganization options to the fullest extent undoubtedly will be compromised.
22.

Accordingly, the Debtors submit that they have satisfied the requirements of

Bankruptcy Rule 6003 to support immediate entry of an interim order, substantially in the form
submitted herewith, authorizing them to retain and employ Lazard on an interim basis and to
compensate Lazard for any services rendered during that interim period in accordance with the
Agreement, the Bankruptcy Code and the interim compensation procedures that may be
established in these cases. This interim form of relief ensures the availability of Lazard’s full
resources to the Debtors during a critical period in these cases, while preserving the ability of all
parties in interest, including the United States Trustee, to object to this Application on a final
basis. Accordingly, no party is prejudiced by the interim relief sought by this Application.
F.

Notice
23.

The Debtors have served notice of this Application on: (a) the Office of the

United States Trustee for the District of New Jersey; (b) their secured creditors or their known
counsel; (c) the consolidated list of 30 largest unsecured creditors; and (d) all other known
parties in interest as reflected in the accompanying Certificate of Compliance with D.N.J. LBR
2014-1(a). In light of the nature of the relief requested, the Debtors respectfully submit that such

11
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service constitutes good and sufficient notice under the circumstances and that no further notice
is necessary.
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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WHEREFORE, the Debtors respectfully request that the Court enter Orders approving
their retention of Lazard as their investment banker herein on interim and final bases, approving
the terms and conditions of Lazard’s compensation described above and in the Agreement,
pursuant to Sections 327(a) and 328(a) of the Bankruptcy Code, and granting such other relief as
the Court deems just and appropriate under the circumstances.
TARRAGON CORPORATION
By

DATED: January 12, 2009

13
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/s/ William S. Friedman
William S. Friedman
Chief Executive Officer

EXHIBIT A

EXHIBIT B

COLE, SCHOTZ, MEISEL,
FORMAN & LEONARD, P.A.
A Professional Corporation
Court Plaza North
25 Main Street
P.O. Box 800
Hackensack, New Jersey 07602-0800
Michael D. Sirota, Esq.
Warren A. Usatine, Esq.
(201) 489-3000
(201) 489-1536 Facsimile
Proposed Attorneys for Tarragon Corporation, et al.,
Debtors-in-Possession
UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY
CASE NOS. 09-__________
Chapter 11
(Joint Administration Pending)

In re:
TARRAGON CORPORATION, et al.,
Debtors-in-Possession.

CERTIFICATION OF ALAN F. RIFFKIN
PURSUANT TO SECTIONS 327 AND 328
OF THE BANKRUPTCY CODE AND
DISCLOSURE PURSUANT TO
FEDERAL RULE OF BANKRUPTCY
PROCEDURE 2014(a)

ALAN F. RIFFKIN, of full age, pursuant to 28 U.S.C. § 1746, hereby certifies under
penalty of perjury that the following is true and correct:
1.

I am a Managing Director of the firm Lazard Frères & Co. LLC ("Lazard" or the

"Firm"), which has its principal office at 30 Rockefeller Plaza, New York, New York 10020. I
am authorized to execute this Certification on behalf of Lazard. Unless otherwise stated in this
Certification, I have personal knowledge of the facts set forth herein.
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2.

This Certification is being submitted in connection with the proposed retention of

Lazard as financial advisor to the Debtors1 to perform services as set forth in the Debtors’
application seeking to retain Lazard, filed contemporaneously herewith (the "Application")2.
QUALIFICATION OF PROFESSIONAL
3.

Lazard is the US operating subsidiary of a preeminent international financial

advisory and asset management firm. Lazard, together with its predecessors and affiliates, has
been advising clients around the world for over 150 years. Lazard has dedicated professionals
who provide restructuring services to its clients.
4.

The current managing directors, directors, vice presidents and associates of

Lazard have extensive experience working with financially troubled companies in complex
financial restructurings out-of-court and in Chapter 11 proceedings. Lazard and its principals
have been involved as advisor to debtor, creditor and equity constituencies and government
agencies in many reorganization cases. Since 1990, Lazard's professionals have been involved in
over 250 restructurings, representing over $350 billion in debtor assets.
DISINTERESTEDNESS OF PROFESSIONAL
5.

In connection with its proposed retention by the Debtors in these cases, Lazard

undertook to determine whether Lazard had any conflicts or other relationships that might cause
1

The Debtors are Tarragon Corporation, Tarragon Development Company, LLC,
Tarragon Development Corporation, Tarragon South Development Corp., Tarragon
Management, Inc., Bermuda Island Tarragon LLC, Orion Towers Tarragon, LLP, Orlando
Central Park, L.L.C., Fenwick Plantation Tarragon, LLC, One Las Olas, Ltd., The Park
Development West LLC, 800 Madison Street Urban Renewal, LLC, 900 Monroe Development
LLC, Block 88 Development, LLC, Central Square Tarragon LLC, Charleston Tarragon
Manager, LLC, Omni Equities Corporation, Tarragon Edgewater Associates, LLC, The Park
Development East LLC, and Vista Lakes Tarragon, LLC.
2

Capitalized terms used, but not defined, herein shall have the same meanings as in the
Application.
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it not to be disinterested or to hold or represent an interest materially adverse to the Debtors.
Specifically, Lazard obtained from the Debtors and/or their representatives the names of
individuals and entities that may be parties-in-interest in these Chapter 11 cases (the “Potential
Parties-in-Interest”) and such parties are listed on Exhibit A annexed hereto. Lazard has
researched its electronic client files and records to determine its connections with the Potential
Parties-in-Interest. To the extent that I have been able to ascertain that Lazard has been retained
within the last three years to represent any Potential Party-in-Interest (or its apparent parent
company or an apparent subsidiary of such parent company (any of such, a “Related Entity”)) in
matters unrelated to these cases, such Potential Party-in-Interest (or the apparent parent
company) is listed on Exhibit B annexed hereto. Lazard's representation of each entity listed on
Exhibit B (or the Related Entity), however, was or is only on matters that are unrelated to the
Debtors and these cases. Other than as listed on Exhibit B or otherwise set forth herein, I am
unaware of any engagements of Lazard by the Potential Parties-in-Interest (or their Related
Entities) within the last three years.3

3

Lazard has been a financial advisor to Tarragon Corporation (“Tarragon”) with respect to a
variety of matters, dating back to as early as 2004. Over the years, Lazard has assisted Tarragon
in exploring a variety of strategic options and in executing a number of different transactions. In
particular, Lazard acted as an initial purchaser for Tarragon’s $50 million “144A” senior
convertible notes offering that closed in September 2004 and the follow-on $12 million “144A”
senior convertible notes offering that closed in November 2004. In 2005, Lazard advised
Tarragon on a conversion of senior convertible notes and then on a restructuring of certain of its
assets, which included senior financing provided by General Electric Company. Since 2007,
Lazard has been advising Tarragon on its liquidity situation and its strategic alternatives. Lazard
has assisted Tarragon in negotiating forbearance from certain banks and in consummating a
number of asset sales. Lazard also assisted Tarragon with a standstill agreement, with a
repurchase option, from holders of Tarragon’s corporate-level unsecured notes and the related
arrangements with William S. Friedman and Robert P. Rothenberg regarding subordination of
their corporate-level unsecured debt and other matters.

38590/0031-2619324v4

6.

In addition to the entities listed on Exhibit B, Lazard may also have represented

certain Potential Parties-in-Interest (or their Related Entities) in the past and Lazard may have
worked with, continue to work with, and/or have mutual clients with, certain accounting and law
firms who appear on the Potential Parties-in-Interest list.
7.

Given the size of the Firm and the breadth of Lazard's client base, it is possible

that Lazard may now or in the future be retained by one or more of the Potential Parties-inInterest in unrelated matters without my knowledge. In addition, the Debtors have numerous
customers, creditors and other parties with whom they maintain business relationships and some
may not be included as Potential Parties-in-Interest. To the extent that Lazard discovers any, or
enters into any new, material relationship with Potential Parties-in-Interest, it will use reasonable
efforts to supplement this disclosure to the Court. Additionally, as noted above, Lazard is the US
operating subsidiary of an international financial advisory and asset management firm and thus
has several legally separate and distinct affiliates. Although it is possible that employees of
certain affiliates may assist Lazard in connection with Lazard’s engagement, as Lazard is the
only entity being retained by the Debtors, we have researched only the electronic client files and
records of Lazard, not of all of its affiliates, to determine connections with any Potential Partiesin-Interest.
8.

Lazard also has an asset management affiliate, Lazard Asset Management LLC

(“LAM”). While Lazard receives payments from LAM generated by LAM’s business
operations, LAM is operated as a separate and distinct affiliate and is separated from the Firm’s
other businesses, including Lazard’s financial advisory services group and its managing directors
and employees advising the Debtors, by an ethical wall. As part of its regular business
operations, LAM may act as an investment advisor or trade securities (including in discretionary

38590/0031-2619324v4

client accounts, and through LAM’s operation of hedge funds and mutual funds, in which cases
investment decisions are made by LAM), including on behalf of creditors, equity holders or other
parties in interest in these cases, and Lazard or its affiliates, managing directors and employees.
Some of these LAM accounts and funds may now or in the future hold debt or equity securities
of the Debtors. Lazard has in place compliance procedures to ensure that no confidential or nonpublic information concerning the Debtors has been or will be available to employees of LAM.2
9.

Other than as disclosed herein, Lazard has no relationship with the Debtors of

which I am aware after due inquiry.
10.

Lazard has provided and agrees to continue to provide assistance to the Debtors in

accordance with the terms and conditions set forth in the Application and the Engagement
Agreement and Indemnification Agreement, which are annexed to the Application as Exhibits A
and B. Accordingly, I make this Certification in support of an order authorizing such retention.
11.

It is the intention of Lazard to seek compensation for its services as described in

the Application and the Agreement in accordance with the Bankruptcy Code, the Bankruptcy
Rules, the United States Trustee’s Guidelines and any and all rules of this Court.
2

Effective May 10, 2005, Lazard transferred its alternative investments business (which
includes fund management and investment) and capital markets business (which includes equity
research, syndicate, sales and trading) to new privately-held companies, Lazard Alternative
Investments LLC ("LAI") and Lazard Capital Markets LLC (“LCM”), respectively, which are
neither owned nor controlled by Lazard. LAI and LCM are owned and operated by LFCM
Holdings LLC (“LFCM”), which is owned in large part by Lazard managing directors. LFCM is
separate from Lazard and its businesses, including its financial advisory services group and its
managing directors and employees advising the Debtors. LFCM does not hold any proprietary
interest in any of the Debtors’ debt or equity securities. Potential Parties-in-Interest may be
customers of LFCM or investors in funds managed by subsidiaries of LFCM and LCM may have
acted as an underwriter in connection with offerings by Potential Parties-in-Interest (or their
Related Entities); to the extent LCM has so acted as an underwriter in the last three years, the
relevant Potential Party-in-Interest (or the apparent parent company thereof) is listed on Exhibit
B.
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12.

Based upon the foregoing, I believe Lazard is a “disinterested person” as defined

in Section 101(14) of the Bankruptcy Code and does not hold or represent an interest materially
adverse to the Debtors or their estates.
13.

Lazard requests that its retention be effective as of the date of the commencement

of these cases.
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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Dated: January 12, 2009
LAZARD FRERES & CO. LLC
By:__/s/_Alan F. Riffkin_
Name: Alan F. Riffkin
Title: Managing Director
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY
Caption in Compliance with D.N.J. LBR 9004-2(c)

COLE, SCHOTZ, MEISEL,
FORMAN & LEONARD, P.A.
A Professional Corporation
25 Main Street
P. O. Box 800
Hackensack, NJ 07602-0800
(201) 489-3000
(201) 489-1536 Facsimile
Michael D. Sirota, Esq.
Warren A. Usatine, Esq.
Proposed Attorneys for Tarragon Corporation, et
al., Debtors-in-Possession
In re:

Case Nos. 09-

TARRAGON CORPORATION, et al.,

Hearing Date:

Debtors-in-Possession.

Judge:

INTERIM ORDER APPROVING THE DEBTORS’ RETENTION OF LAZARD
FRERES & CO. LLC AS INVESTMENT BANKER PURSUANT TO 11 U.S.C. §§ 327
AND 328 AND FEDERAL RULE OF BANKRUPTCY PROCEDURE 6003(a)
The relief set forth on the following pages, numbered two (2) through six (6), is hereby
ORDERED.
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Debtor:
Case No:
Caption of Order:

TARRAGON CORPORATION, et al.
09INTERIM ORDER APPROVING THE DEBTORS’ RETENTION OF
LAZARD FRERES & CO. LLC AS INVESTMENT BANKER
PURSUANT TO 11 U.S.C. §§ 327 AND 328 AND FEDERAL RULE OF
BANKRUPTCY PROCEDURE 6003(a)

THIS MATTER having been opened to the Court by Tarragon Corporation, et al., the
within debtors and debtors-in-possession (collectively, the “Debtors”),1 upon an Application for
entry of an Interim Order approving the Debtors’ retention of Lazard Frères & Co. LLC
(“Lazard”) as their investment banker pursuant to 11 U.S.C. §§ 327 and 328 and Federal Rule of
Bankruptcy Procedure 6003(a) (the “Application”); and the Court having considered the
Application, the Certification of Alan F. Riffkin in support thereof and the Debtors’ engagement
agreement (the “Engagement Agreement”) and indemnification agreement (the “Indemnification
Agreement,” and, together with the Engagement Agreement, the “Agreement”) with Lazard
attached to the Application as Exhibits A and B; and the Court being satisfied that Lazard does
not hold or represent any interest adverse to the Debtors, their estates or creditors, and is a
disinterested person within the meaning of Sections 327 and 101(14) of the Bankruptcy Code,
and that said employment would be in the best interest of the estates; and it appearing that the
relief requested in the Application is necessary to avoid immediate and irreparable harm to the

1

The Debtors are Tarragon Corporation, Tarragon Development Company, LLC, Tarragon
Development Corporation, Tarragon South Development Corp., Tarragon Management, Inc.,
Bermuda Island Tarragon LLC, Orion Towers Tarragon, LLP, Orlando Central Park, L.L.C.,
Fenwick Plantation Tarragon, LLC, One Las Olas, Ltd., The Park Development West LLC, 800
Madison Street Urban Renewal, LLC, 900 Monroe Development LLC, Block 88 Development,
LLC, Central Square Tarragon LLC, Charleston Tarragon Manager, LLC, Omni Equities
Corporation, Tarragon Edgewater Associates, LLC, The Park Development East LLC, and Vista
Lakes Tarragon, LLC.
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TARRAGON CORPORATION, et al.
09INTERIM ORDER APPROVING THE DEBTORS’ RETENTION OF
LAZARD FRERES & CO. LLC AS INVESTMENT BANKER
PURSUANT TO 11 U.S.C. §§ 327 AND 328 AND FEDERAL RULE OF
BANKRUPTCY PROCEDURE 6003(a)

Debtors and their estates and, therefore, the requirements of Fed. R. Bankr. P. 6003(a) are
satisfied; and notice of the proposed retention having been given in accordance with the
requirements of D.N.J. LBR 2014-1(a), as evidenced by the Certificate of Compliance with
D.N.J. LBR 2014-1(a); and for other good cause shown,
IT IS ORDERED as follows:
1.

The retention of Lazard as investment banker to the Debtors, to render the

services and on the terms and conditions set forth in the Application and the Agreement, is
hereby authorized and approved on an interim basis, effective as of the date of the
commencement of these cases, pursuant to 11 U.S.C. §§ 327(a) and 328(a) and Bankruptcy
Rules 2014 and 2016.
2.

The terms of the Agreement are “reasonable” as such term is used in Section

328(a) of the Bankruptcy Code. Lazard shall be compensated for its services and reimbursed for
its expenses in accordance with the terms of the Agreement, Section 328(a) of the Bankruptcy
Code, the Bankruptcy Rules, the Local Rules of Bankruptcy Procedure, and any other applicable
orders of this Court. Specifically, Lazard’s fees and expenses shall be paid in the amounts, at the
times and in the manner described in the Engagement Agreement, and none of the compensation
payable to Lazard shall constitute a “bonus” or fee enhancement under applicable law.
3.

Lazard’s compensation in accordance with the terms of the Engagement

Agreement shall not hereafter be subject to challenge except under the standard of review set
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Debtor:
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TARRAGON CORPORATION, et al.
09INTERIM ORDER APPROVING THE DEBTORS’ RETENTION OF
LAZARD FRERES & CO. LLC AS INVESTMENT BANKER
PURSUANT TO 11 U.S.C. §§ 327 AND 328 AND FEDERAL RULE OF
BANKRUPTCY PROCEDURE 6003(a)

forth in Section 328(a) of the Bankruptcy Code; provided, however, that the Office of the United
States Trustee for the District of New Jersey shall retain the right to object to Lazard’s interim
and final fee applications pursuant to Sections 327, 330 and 331 of the Bankruptcy Code;
provided, further, however, that “reasonableness,” in the context of any such objection, shall be
evaluated by (among other things) comparing the fees payable in these cases to fees paid to other
investment banks with similar experience and reputation offering comparable services in other
Chapter 11 cases, and shall not be evaluated primarily on hourly or length-of-case based criteria.
4.

Notwithstanding anything to the contrary in the Engagement Agreement or the

Application, Lazard’s professionals shall not be required to submit detailed time records, but, in
support of interim and final fee applications, Lazard shall describe the services provided on
behalf of the Debtors during the applicable period and the results achieved. Lazard also shall
provide a list of professionals (and their qualifications) who provided services to the Debtors
during the applicable period.
5.

For the avoidance of doubt, the provisions of the Indemnification Agreement are

also approved, and the Debtors shall indemnify, provide contribution to and reimburse Lazard
and its related persons and entities as set forth therein.
6.

Entry of this Interim Order is without prejudice to the rights of any party in

interest to interpose an objection to the Application. Any such objections, to be considered
timely, must: (i) be in writing; (ii) specify with particularity the basis of the objection; and (iii)
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Debtor:
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TARRAGON CORPORATION, et al.
09INTERIM ORDER APPROVING THE DEBTORS’ RETENTION OF
LAZARD FRERES & CO. LLC AS INVESTMENT BANKER
PURSUANT TO 11 U.S.C. §§ 327 AND 328 AND FEDERAL RULE OF
BANKRUPTCY PROCEDURE 6003(a)

be filed with the Clerk of the United States Bankruptcy Court electronically by attorneys who
regularly practice before the Bankruptcy Court in accordance with the General Order Regarding
Electronic Means for Filing, Signing, and Verification of Documents, dated March 27, 2002 (the
“General Order”) and the Commentary Supplementing Administrative Procedures, dated as of
March 2004 (the “Supplemental Commentary”) (the General Order, Supplemental Commentary
and the User’s Manual for the Electronic Case Filing System can be found at
www.njb.uscourts.gov, the official website for the Bankruptcy Court) and, by all other parties-ininterest, on CD-ROM in Portable Document Format (pdf), and shall be served in accordance
with the General Order and the Supplemental Commentary so as to be received by the following
parties no later than _____________, 2009, at __________ _.m.: (a) proposed counsel for the
Debtors (Cole, Schotz, Meisel, Forman, Leonard, P.A., Court Plaza North, Box 800, 25 Main
Street, Hackensack, New Jersey 07602, Attn: Michael D. Sirota, Esq.); (b) Lazard Frères & Co.
LLC (30 Rockefeller Plaza, New York, New York 10020, Attn: General Counsel); (c) the Office
of the United States Trustee for the District of New Jersey; (d) the entities listed on the
Consolidated List of Creditors Holding the 30 Largest Unsecured Claims or counsel for any
official committee of unsecured creditors; and (e) all parties that have filed a Notice of
Appearance.
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7.

TARRAGON CORPORATION, et al.
09INTERIM ORDER APPROVING THE DEBTORS’ RETENTION OF
LAZARD FRERES & CO. LLC AS INVESTMENT BANKER
PURSUANT TO 11 U.S.C. §§ 327 AND 328 AND FEDERAL RULE OF
BANKRUPTCY PROCEDURE 6003(a)

The Court shall conduct a final hearing on the Application on ____________,

2009, at _________ _.m., at the United States Bankruptcy Court, Martin Luther King, Jr. Federal
Building and Courthouse, 50 Walnut Street, Third Floor, Newark, New Jersey 07102.
8.

A true copy of this Order shall be served on all parties-in-interest within two (2)

days hereof.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY
Caption in Compliance with D.N.J. LBR 9004-2(c)

COLE, SCHOTZ, MEISEL,
FORMAN & LEONARD, P.A.
A Professional Corporation
25 Main Street
P. O. Box 800
Hackensack, NJ 07602-0800
(201) 489-3000
(201) 489-1536 Facsimile
Michael D. Sirota, Esq.
Warren A. Usatine, Esq.
Proposed Attorneys for Tarragon Corporation, et
al., Debtors-in-Possession
In re:

Case Nos. 09-

TARRAGON CORPORATION, et al.,

Hearing Date:

Debtors-in-Possession.

Judge:

FINAL ORDER APPROVING THE DEBTORS’ RETENTION OF LAZARD FRERES &
CO. LLC AS INVESTMENT BANKER PURSUANT TO 11 U.S.C. §§ 327 AND 328
The relief set forth on the following pages, numbered two (2) through four (4), is hereby
ORDERED.
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TARRAGON CORPORATION, et al.
09FINAL ORDER APPROVING THE DEBTORS’ RETENTION OF
LAZARD FRERES & CO. LLC AS INVESTMENT BANKER
PURSUANT TO 11 U.S.C. §§ 327 AND 328

THIS MATTER having been opened to the Court by Tarragon Corporation, et al., the
within debtors and debtors-in-possession (collectively, the “Debtors”),1 upon an Application for
entry of an Order approving the Debtors’ retention of Lazard Frères & Co. LLC (“Lazard”) as
their investment banker in these proceedings pursuant to 11 U.S.C. §§ 327 and 328 (the
“Application”); and the Court having considered the Application, the Certification of Alan F.
Riffkin in support thereof and the Debtors’ engagement agreement (the “Engagement
Agreement”) and indemnification agreement (the “Indemnification Agreement,” and, together
with the Engagement Agreement, the “Agreement”) with Lazard attached to the Application as
Exhibits A and B; and the Court being satisfied that Lazard does not hold or represent any
interest adverse to the Debtors, their estates or creditors, and is a disinterested person within the
meaning of Sections 327 and 101(14) of the Bankruptcy Code, and that said employment would
be in the best interest of the estates; and the Court having entered an Order dated
_____________, 2009, in which it approved the Debtors’ retention of Lazard on an interim basis
pursuant to Federal Rule of Bankruptcy Procedure 6003(a); and the Court having held a hearing
1

The Debtors are Tarragon Corporation, Tarragon Development Company, LLC, Tarragon
Development Corporation, Tarragon South Development Corp., Tarragon Management, Inc.,
Bermuda Island Tarragon LLC, Orion Towers Tarragon, LLP, Orlando Central Park, L.L.C.,
Fenwick Plantation Tarragon, LLC, One Las Olas, Ltd., The Park Development West LLC, 800
Madison Street Urban Renewal, LLC, 900 Monroe Development LLC, Block 88 Development,
LLC, Central Square Tarragon LLC, Charleston Tarragon Manager, LLC, Omni Equities
Corporation, Tarragon Edgewater Associates, LLC, The Park Development East LLC, and Vista
Lakes Tarragon, LLC.
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TARRAGON CORPORATION, et al.
09FINAL ORDER APPROVING THE DEBTORS’ RETENTION OF
LAZARD FRERES & CO. LLC AS INVESTMENT BANKER
PURSUANT TO 11 U.S.C. §§ 327 AND 328

on __________, 2009, to consider the Debtors’ retention of Lazard on a final basis; and notice of
the proposed retention having been given in accordance with the requirements of D.N.J. LBR
2014-1(a), as evidenced by the Certificate of Compliance with D.N.J. LBR 2014-1(a); and for
other good cause shown,
IT IS ORDERED as follows:
1.

The retention of Lazard as investment banker to the Debtors, to render the

services and on the terms and conditions set forth in the Application and the Agreement, is
hereby authorized and approved on a final basis, effective as of the date of the commencement of
these cases, pursuant to 11 U.S.C. §§ 327(a) and 328(a) and Bankruptcy Rules 2014 and 2016.
2.

The terms of the Agreement are “reasonable” as such term is used in Section

328(a) of the Bankruptcy Code. Lazard shall be compensated for its services and reimbursed for
its expenses in accordance with the terms of the Agreement, Section 328(a) of the Bankruptcy
Code, the Bankruptcy Rules, the Local Rules of Bankruptcy Procedure, and any other applicable
orders of this Court. Specifically, Lazard’s fees and expenses shall be paid in the amounts, at the
times and in the manner described in the Engagement Agreement, and none of the compensation
payable to Lazard shall constitute a “bonus” or fee enhancement under applicable law.
3.

Lazard’s compensation in accordance with the terms of the Engagement

Agreement shall not hereafter be subject to challenge except under the standard of review set
forth in Section 328(a) of the Bankruptcy Code; provided, however, that the Office of the United
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TARRAGON CORPORATION, et al.
09FINAL ORDER APPROVING THE DEBTORS’ RETENTION OF
LAZARD FRERES & CO. LLC AS INVESTMENT BANKER
PURSUANT TO 11 U.S.C. §§ 327 AND 328

States Trustee for the District of New Jersey shall retain the right to object to Lazard’s interim
and final fee applications pursuant to Sections 327, 330 and 331 of the Bankruptcy Code;
provided, further, however, that “reasonableness,” in the context of any such objection, shall be
evaluated by (among other things) comparing the fees payable in these cases to fees paid to other
investment banks with similar experience and reputation offering comparable services in other
Chapter 11 cases, and shall not be evaluated primarily on hourly or length-of-case based criteria..
4.

Notwithstanding anything to the contrary in the Engagement Agreement or the

Application, Lazard’s professionals shall not be required to submit detailed time records, but, in
support of interim and final fee applications, Lazard shall describe the services provided on
behalf of the Debtors during the applicable period and the results achieved. Lazard also shall
provide a list of professionals (and their qualifications) who provided services to the Debtors
during the applicable period.
5.

For the avoidance of doubt, the provisions of the Indemnification Agreement are

also approved, and the Debtors shall indemnify, provide contribution to and reimburse Lazard
and its related persons and entities as set forth therein.
6.

A true copy of this Order shall be served on all parties-in-interest within seven (7)

days hereof.
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