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COMPLAINT 

 
Introduction 

 
 Stephen Darr is the duly appointed and acting trustee (the “Trustee”) of the Chapter 11 

bankruptcy estates (“Estates”) of TelexFree, Inc., TelexFree, LLC and TelexFree Financial, Inc. 

(collectively, the “Debtors”).  As Trustee, Mr. Darr brings this adversary proceeding to recover 

property fraudulently transferred by the Debtors to the Defendants and members of the 

Defendant class within two (2) years of the bankruptcy filings and preferential transfers made to 

the Defendants and members of the Defendant class within ninety (90) days of the bankruptcy 

filings.   

Parties  

1. On June 6, 2014, the Plaintiff Stephen Darr was duly appointed Trustee of the 

Estates of the Debtors.  The Trustee has a principal place of business in Boston, Massachusetts.  

2. The Defendant, Paola Zollo Alecci, is an individual who based upon the 

information provided by such Defendant resides at Rua Da Calcada N12, Canico, Portugal.   

3. The Defendant, Maria Ricardina Sousa Dos Santos Delgado, is an individual who 

based upon the information provided by such Defendant resides at Urbanizacion Feiteririnhas 

No. 28, Machico, Portugal. 

4. The Defendant, Fernando da Silva Gonzalez, is an individual who based upon the 

information provided by such Defendant resides at Caminho Das Preces N 96, Funchal, Portugal. 

5. The Defendant, Yuncheng Wu, is an individual who based upon the information 

provided by such Defendant resides at Sihe Residential Area, Suixi Road, Luyang District, 

Hefei, Anhui, China. 
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6. The Defendant, Yanmin Liu, is an individual who based upon the information 

provided by such Defendant resides at Haerbinshi, Xianfangqu, Nonglinbadaojie 6Hao, Haerbin, 

China. 

7. The Defendant, Ligia Maria Freitas Andrade, is an individual who based upon the 

information provided by such Defendant resides at Travessa Contracta e Corujeira, Ed. Belo 

Horizonte N 2C, Canico, Portugal. 

8. The Defendant, Sonia Maria Nunes Viveiros, is an individual who based upon the 

information provided by such Defendant resides at Ed Varandas Do Pilar Bl. B 12 6 Esq, 

Funchal, Portugal. 

9. The Defendant, Abraham Perez Dominguez, is an individual who based upon the 

information provided by such Defendant resides at Calle Diego Velazquez 71, Huelva, Spain. 

10. The Defendant, Yong Wu, is an individual who based upon the information 

provided by such Defendant resides at Wanlongxiang, Shuangcheng, China. 

11. The Defendant, Roberto Araujo, is an individual who based upon the information 

provided by such Defendant resides at Rua Do Dom Sucesso 79, Funchal, Portugal. 

12. The Defendant, Rui Gouveia, is an individual who based upon the information 

provided by such Defendant resides at Caminho Municipal Da Ti Clara, Santa Cruz, Portugal 

13. The Defendant, Diana Lucia Mendez, is an individual who based upon the 

information provided by such Defendant resides at Calle 21 Sur #22-63 Apto 201 Bloque 2 Los 

Nogales, Neiva, Colombia. 

14. The Defendant, Felipe Fernandes, is an individual who based upon the 

information provided by such Defendant resides at Caminho de Santa Quiteria, Ed Quiteria Park 

III, Bl. A, Apt. N, Funchal, Portugal. 
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15. The Defendant, Bruno Egidio Coelho Gomes, is an individual who based upon the 

information provided by such Defendant resides at Rua Da Baixinha, Nâ°6, Canical, Portugal. 

16. The Defendant, Fernando Silva, is an individual who based upon the information 

provided by such Defendant resides at Rua Nossa Senhora Fatima, 122 Reimonda, Barcelos, 

Portugal. 

17. The Defendant, Jianxin Wang, is an individual who based upon the information 

provided by such Defendant resides at Haerbinshi Nangangqu Xuanxixiaoqu, Haerbin, China. 

18. The Defendant, Elivs Janer de Aza, is an individual who based upon the 

information provided by such Defendant resides at Calle Eugenio A. Miranda 70, La Romana, 

Dominican Republic. 

19. The Defendant, Duarte Nelio Dias de Oliveira, is an individual who based upon 

the information provided by such Defendant resides at Caminho do Ampara, 6T, 61, Funchal, 

Portugal. 

20. The Defendant, Adriano Silva Alves, is an individual who based upon the 

information provided by such Defendant resides at Rua Das Feiteirinhas 25, Machico, Portugal. 

21. The Defendant, Gracia Luisa Andrade, is an individual who based upon the 

information provided by such Defendant resides at Rua Velha Ajuda RC-B, Funchal, Portugal. 

22. The Defendant, Liquing Liu, is an individual who based upon the information 

provided by such Defendant resides at Heilogjiangsheng Binxian Binzhouzhen Wenhuajie 

Wuwei, Haerbin, China. 

23. The Defendant, Sandro Diosdado Sesma, is an individual who based upon the 

information provided by such Defendant resides at Ave. Reforma 1755, Irapuato, Mexico. 
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24. The Defendant, Yuen Ting Cheng, is an individual who based upon the 

information provided by such Defendant resides at 21 Latchford Lane, Shrewsbury SY1 4YG, 

United Kingdom. 

25. The Defendant, Yi Zhao, is an individual who based upon the information 

provided by such Defendant resides at 233 Invergordon Ave, Toronto, Ontario, M1S 3Z1, 

Canada. 

26. The Defendant, Michael Williams, is an individual who based upon the 

information provided by such Defendant resides at 2009 Jans Boulevard, Innisfil, Ontario, L9S 

5A4, Canada. 

27. The Defendant, Eliana Candido Neves, is an individual who based upon the 

information provided by such Defendant resides at Accadia Court Flat 2, London, NW9 8RP, 

England. 

28. The Defendant, Sergio Silva, is an individual who based upon the information 

provided by such Defendant resides at Flat 5 Springbourne, Bournemouth, BH8 8NG, United 

Kingdom. 

29. The Defendant, Fabio De Lima, is an individual who based upon the information 

provided by such Defendant resides at 54 Hermit Road, London, E16 4LF, United Kingdom. 

30. The Defendant, Wanwen Huang, is an individual who based upon the information 

provided by such Defendant resides at 1016-2627 McCowan Road, Scarborough, Ontario, M1S 

5T1, Canada. 

31. The Defendant, Rafael A. Demetrio, is an individual who based upon the 

information provided by such Defendant resides at 3 Chester Street, Oxford, OX4 1SL, United 

Kingdom. 
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32. The Defendant, Marcelo Goncalves,  is an individual who based upon the 

information provided by such Defendant resides at 10 Courtland Terrace, Flat 2, Merthyr Tydfill, 

CF47 0DT, United Kingdom  

33. The Defendant, Jie Zhang, is an individual who based upon the information 

provided by such Defendant resides at 17 Oxfordshire Street, Markham, Ontario, L6C 2J7, 

Canada . 

34. The Defendant, Suthakaran Ratnam, is an individual who based upon the 

information provided by such Defendant resides at 167 Smoothwater Terrace, Markham, 

Ontario, L6B ON1, Canada. 

35. TelexFree, Inc. is a Massachusetts corporation that had its principal place of 

business in Marlborough, Massachusetts.  Prior to February 2012, it was known as Common 

Cents Communications, Inc., which was incorporated by James Merrill (“Merrill”), Carlos 

Wanzeler (“Wanzeler”) and Steven Labriola in 2002.   

36. TelexFree, LLC is a Nevada limited liability company with its principal place of 

business at the same address in Marlborough as TelexFree, Inc.  It was formed by Merrill, 

Wanzeler and Carlos Costa (a resident of Brazil) in July 2012, and it registered to do business in 

Massachusetts in April 2013.   

37. TelexFree Financial, Inc. is a corporation duly organized under the laws of the 

State of Florida and having a principal place of business in Marlborough as the other Debtors.  

38. On April 13, 2014, the Debtors filed for bankruptcy under Chapter 11 with the 

United States Bankruptcy Court for the District of Nevada.  The cases were transferred to this 

Court by Order dated May 23, 2014.   

Jurisdiction  
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39. This adversary proceeding is brought pursuant to §§ 547, 548, 550 and 551 of 

Title 11 of the United States Code for the avoidance and recovery of fraudulent conveyances and 

preferential transfers.   

40. This Court has jurisdiction over the adversary proceeding pursuant to 28 U.S.C. 

§§ 157, 1334, this adversary proceeding being a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(A), (F), (H), and (O).   

41. Venue in this district is proper under 28 U.S.C. § 1409.   

Defendant Class Allegations 

42. The Trustee brings this action as a defendant class action pursuant to Federal 

Rules of Civil Procedure 23(a), (b)(1)(A), and (b)(1)(B) against a class (the “Net Winner Class”) 

consisting of all persons or entities who, as a result of their participation in the Debtors, were 

“Net Winners” (as defined below) and who reside outside of the United States.1   

43. For the purposes of inclusion in the Net Winner Class, a “Net Winner” is a person 

who received more money from the Debtors (as “profit payments,” “commissions,” “bonuses” or 

any other payments) and from other persons in connection with the purchase of membership 

plans or VoIP Packages, than that person paid to the Debtors or to other persons in connection 

with the purchase of membership plans or VoIP Package (“Net Winner Payment”) as determined 

based upon an aggregation of all the User Accounts of a Participant.  Determination of the Net 

Winner Payment shall not include unredeemed credits, as described below. 

                                                           
1 Claims against Net Winners who reside within the United States will be brought in a separate action.   
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44. The members of the Net Winner Class are so numerous that joinder of all 

members is impracticable.  There are approximately 78,000 persons who are members of the Net 

Winner Class.2 

45. There are questions of law and fact that are common to the Net Winner Class.  

These questions include, but are not limited to, the following:  (i) what transfers should be 

included in the determination of a Net Winner; (ii) whether Net Winners should be determined 

by an aggregation of Related User Accounts; (iii) whether the Net Winner Payments are 

avoidable as fraudulent transfers because the Debtors had the actual intent to hinder, delay, or 

defraud creditors; (iv) whether the Net Winner Payments are avoidable as fraudulent transfers 

because the transfers were made for less than fair consideration while the Debtors were 

insolvent, undercapitalized, or unable to pay debts as they became due; (v) whether the Net 

Preference Payments may be recovered as preferential transfers; (vi) whether the Court’s finding 

that the Debtors engaged in a Ponzi and pyramid scheme may be applied, along with any 

applicable presumptions, in determining the Trustee’s claims. 

46. The named Defendants are Net Winners in the following amounts: 

 

 

 

 

 

 

 
                                                           
2 Additionally, there are approximately 15,000 persons who are net winners and reside within the United 
States and who will be subject to a separate action by the Trustee. 
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Named Defendant Net Winner Payment Net Preference Payment3 
 

Paola Zollo Alecci $2,528,899 $1,037,748 
Maria Ricardina Sousa Dos 
Santos Delgado 

$2,292,890 $   516,806 

Fernando da Silva Gonzalez $1,929,151 $   721,341    
Yuncheng Wu $1,488,075 $   914,728 
Yanmin Liu $1,425,657 $   814,476 
Ligia Maria Freitas Andrade $1,275,690 $   467,831  
Sonia Maria Nunes Viveiros $1,181,950 $   666,714 
Abraham Perez Dominguez $1,151,105 $   684,228 
Yong Wu $1,131,604 $   735,742    
Roberto Araujo $1,043,260 $   489,851 
Rui Gouveia $   997,629 $   456,530 
Diana Lucia Mendez $   991,451 $   291,634 
Felipe Fernandes $   937,556 $   525,939 
Bruno Egidio Coelho 
Gomes 

$   828,854 $   490,198 

Fernando Silva $   787,974 $   450,631 
Jianxin Wang $   735,082 $     61,896    
Elvis Janer de Aza $   730,532 $   292,748 
Duarte Nelio Dias de 
Oliveira 

$   729,672 $   490,373 

Adriano Silva Alves $   798,928 $   351,958 
Gracia Luisa Andrade $   691,211  $   431,083 
Liquing Liu $   688,041 $   286,074 
Sandro Diosdado Sesma $   461,187  $   313,028 
Yuen Ting Cheng $   459,052 $   405,853 
Yi Zhao $   310,195 $       4,975 
Michael Williams $   352,441 $   130,596 
Eliana Candido Neves $   216,816 $     97,847 
Sergio Silva $   265,790 $     51,967 
Fabio De Lima $   268,736 $   104,762 
Wanwen Huang $   285,880 $   215,184 
Rafael A. Demetrio $   169,372 $   133,308 
Marcelo Goncalves $   138,782 $     66,997 
Jie Zhang $   231,901 $     78,455 
Suthakaran Ratnam $   137,390 $   141,203 
   

                                                           
3 Net Preference Payment is defined in paragraph 85 and is a subset of Net Winner Payment. 
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47. The named individual defendants were among the largest Net Winners of the 

Debtors’ scheme and should be appointed, without cost to the Estates, as representatives of the 

Net Winner Class (the “Class Representatives”).   

48. The Class Representatives will be adequate and appropriate representatives of the 

Net Winner Class in the course of and by virtue of their own defense to the same claims.  

Because they have substantially more (or certainly at least as much) incentive to vigorously 

defend against the Trustee’s claims as any unnamed class member, these Defendants will fairly 

and adequately protect and represent the interests of the unnamed members of the Net Winner 

Class.   

49. The claims against and anticipated defenses of the Class Representatives are 

typical of the claims against and anticipated defenses of the unnamed members of the Net 

Winner Class.  Like the Class Representatives, each of the unnamed members of the Net Winner 

Class participated in the Debtors’ Ponzi and pyramid scheme and received more money than they 

paid during the course of their participation.  The claims for return of “net winnings” against all 

the Net Winners are the same and should be calculated the same way for all class members.   

50. The nature of the defenses that may be asserted by the Class Representatives also 

would be the same, as liability for repayment of the fraudulent transfers made by the Debtors to 

the Net Winner Class does not depend on the personal circumstances of particular individuals 

(other than in the mathematical calculation of the amount of their liability, which will be 

resolved independently of the determination of liability).   

51. Prosecuting separate actions against individual class members would create a risk 

of inconsistent judgments with respect to individual class members. 

Statement of Facts 
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52. The Debtors operated a massive Ponzi and pyramid scheme, which involved as 

many as 1,900,000 participants (“Participants”) from multiple countries under the guise of a 

“multi-level marketing” company with its headquarters in Marlborough, Massachusetts.  The 

Debtors represented themselves as being in the business of selling telephone service plans that 

use “voice over Internet” (“VoIP”) technology.  However, the sale of VoIP constituted only a 

minor portion of their business; the Debtors’ actual business was the recruitment of Participants.   

53. From April 2012 to April 2014, individuals throughout the world, including many 

Participants of the Brazilian and Dominican immigrant communities in the United States, 

purchased membership plans with a transaction value of approximately $3,000,000,000.  The 

memberships promised substantial returns – 200% per year or more – for becoming “promoters” 

of the business.  The Debtors promised to pay Participants for placing ads on obscure classified 

ad sites on the internet and recruiting other Participants to do the same.    

54. The basic features of the Debtors’ membership program had all the hallmarks of a 

Ponzi and pyramid scheme:  (1) Participants were promised unusually high returns – over 200% 

per year – for doing virtually nothing except posting meaningless internet ads; (2) Participants 

were promised bonuses if they recruited new Participants, who would do virtually nothing except 

post ads and recruit new Participants (and so on and so on); and (3) while there were some VoIP 

plans sold, Participants did not have to sell the plans in order to receive redeemable credits.  

Because Participants were strongly encouraged to recruit new Participants and were not required 

to sell the VoIP plans, the Debtors were using funds from later Participants to pay earlier 

Participants.   
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55. The membership fees from Participants constituted more than ninety-nine percent 

(99%) of the monies taken in by the Debtors.  Prior to March 9, 2014, the Debtors did not require 

Participants to sell the VoIP service in order to qualify for credits which could be monetized. 

56. The revenues from retail VoIP sales were only a tiny fraction of the money the 

Debtors promised to pay to Participants.  Credit card and banking transactions indicate that, from 

August 2012 to March 2014, the Debtors received approximately $6,600,000 from the retail sale 

of monthly VoIP contracts.  During the same period, the Debtors received more than 

$340,000,000 from Participants who purchased contracts.  Through the sale of those one-year 

contracts, the Debtors effectively promised to pay more than $5,000,000,000 to the Participants 

on account of the guaranteed return for posting internet advertisements.  In other words, the 

revenues from retail VoIP sales covered barely 0.1% of the Debtors’ obligations to pay 

Participants for placing advertisements, without taking into account obligations to pay 

Participants the commissions associated with recruiting other Participants.  As a result, the 

Debtors paid earlier Participants not with revenues from selling the VoIP services but with 

money received from later Participants.   

57. On November 25, 2015, the Court, on motion by the Trustee and after notice and 

hearing, entered an Order, as amended on December 21, 2015, finding that the Debtors were 

engaged in a Ponzi scheme and that this ruling was the law of the case in each of the jointly 

administered cases.   

User Accounts 

58. Each time that a Participant purchased a membership plan or VoIP Package, the 

Participant established an account with the Debtors (the “User Account”) that recorded the 
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Participant’s transactions with the Debtors, including payments of invoices, accumulation of 

credits, bonuses, and commissions, use of credits to satisfy invoices, and cash receipts. 

59. At the time a User Account was established, the Participant was directed to 

provide his/her name, address, email address, phone numbers, passcodes, and other identifying 

information (the “Common Identifiers”). 

60. A Participant could establish more than one User Account and, in practice, many 

Participants had multiple User Accounts. 

61. The User Accounts tracked credits issued to Participants for placing 

advertisements, selling membership plans and VoIP Packages, and the activities of certain other 

affiliated Participants.  These credits could be redeemed by a Participant for cash, transferred by 

a Participant to another User Account, or applied by a Participant in satisfaction of an invoice for 

another User Account in exchange for cash payment from the recruited Participant.  

Types of Transactions 

62. Invoices issued by the Debtors to Participants for the purchase of a membership 

plan could be satisfied in one of two ways.  Participants could satisfy the invoice by payment in 

cash to the Debtors, or Participants could use their accumulated credits in one User Account to 

satisfy an invoice for a membership plan sold to a new User Account, for themselves or for 

another Participant.  

63. In the case of a Participant satisfying his/her own invoice by payment in cash to 

the Debtors, the process worked, generally, as follows: 

(i) The Participant established an online account; 
 

(ii) The Debtors’ database recorded the data entered by the new Participant and the 
identity of the recruiting Participant, and assigned an identification number to the 
new User Account; 
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(iii) The Debtors recorded the purchase, issued a numbered invoice, and marked the 

invoice as ‘pending’; 
 

(iv) A Participant could pay the invoice by cash, check, cashier’s check, wire transfer, 
or through a third-party online payment processing account.  When the invoice 
was paid, the Debtors would update the invoice;  

 
(v) The new Participant could then start building a pyramid underneath the newly 

created User Account by recruiting other members (or by purchasing new User 
Accounts themselves) and generating bonuses and commissions. 
 

64. A Participant could monetize accumulated credits by recruiting a new Participant 

using his/her accumulated credits to satisfy the invoice issued by the Debtors to the new 

Participant for the purchase of a membership plan, and the new Participant paid the membership 

fee to the recruiting member, rather than to the Debtors (hereinafter a “Triangular Transaction”).   

65. In the case of a new User Account being opened with the use of accumulated 

credits in another User Account, the process worked, generally, as follows: 

(i) A Participant created his/her online account, or used their existing account 
information, to establish a new User Account; 
 

(ii) The Debtors’ database recorded the details entered by the new Participant and 
assigned an identification number to the new User Account; 
 

(iii) The Debtors recorded the purchase, issued an invoice to the new User Account, 
and marked the invoice as ‘pending’; 
 

(iv) The new Participant forwarded the invoice to the recruiting Participant, who 
satisfied the invoice with accumulated credits in the existing User Account; 

 
(v) The new Participant paid the invoice amount to the recruiting Participant (in those 

cases where there were two separate Participants involved). 
 

66. The substantive result of the Triangular Transaction is that funds otherwise 

payable to the Debtors from Participants for the purchase of membership plans were paid to the 
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recruiting Participants, who in turn satisfied the invoice issued by the Debtors to the new 

Participant by reducing the recruiting Participant’s accumulated credits.   

Count One 

Declaratory Judgment for Determination of Net Winner 

67. The Trustee realleges and repeats the allegations contained in paragraphs 1 

through 66 above and by reference incorporates them herein.   

68. Participants often had multiple User Accounts, which can be identified to the 

Participant by, among other means, Common Identifiers.  These multiple User Accounts of a 

Participant are hereinafter referred to as “Related User Accounts.”   

69. The Trustee has determined the Net Winners by aggregating Related User 

Accounts to include money paid to the Debtors, received from the Debtors, and money paid to 

and received from other Participants in connection with the purchase or membership plans and 

VoIP Packages.   

70. The Trustee is entitled to a judgment declaring that a Net Winner is determined by 

aggregating Related User Accounts.   

Count Two 

Fraudulent Transfer -- Constructive – 11 U.S.C. §§ 548(a)(1)(B), 550 and 551 

71. The Trustee realleges and repeats the allegations contained in paragraphs 1 

through 70 above and by reference incorporates them herein.   

72. The Net Winner Payments were made within two years of the Petition Date. 

73. Each of the Net Winner Payments constitutes a “transfer,” as that term is defined 

in 11 U.S.C. § 548, of an asset or interest in an asset of the Debtors.   

74. Each Net Winner Payment was made for less than fair consideration. 
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75. Each Net Winner Payment was made while the Debtors were insolvent, 

undercapitalized, or unable to pay their debts as they became due.   

76. Each of the Net Winner Payments constitutes a fraudulent transfer avoidable by 

the Trustee pursuant to § 548(a)(1)(B) of the Bankruptcy Code and recoverable from the 

Defendants and members of the Net Winner Class pursuant to § 550(a) of the Bankruptcy Code. 

77. As a result of the foregoing, pursuant to §§ 548(a)(1)(B), 550(a) and 551 of the 

Bankruptcy Code, the Trustee is entitled to a judgment against the Defendants and each member 

of the Net Winner Class:  (a) avoiding and preserving the Net Winner Payments, (b) directing 

that the Net Winner Payments be set aside, and (c) recovering the Net Winner Payments, or the 

value thereof, from the Defendants or members of the Net Winner Class for the benefit of the 

Estates.   

Count Three 

Fraudulent Transfer -- Actual – 11 U.S.C. §§ 548(a)(1)(A), 550, and 551 

78. The Trustee realleges and repeats the allegations contained in paragraphs 1 

through 77 above and by reference incorporates them herein.   

79. Each of the Net Winner Payments was made on or within two years before the 

commencement of these Chapter 11 cases.   

80. Each of the Net Winner Payments constitutes a “transfer,” as that term is defined 

in 11 U.S.C. § 548, of an asset or interest in an asset of the Debtors. 

81. Each of the Net Winner Payments was made with the actual intent to hinder, 

delay or defraud some or all of the Debtors’ then existing and/or future creditors.   
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82. Each of the Net Winner Payments constitutes a fraudulent transfer avoidable by 

the Trustee pursuant to 11 U.S.C. § 548(a)(1)(A) and recoverable from the Defendants pursuant 

to §§ 550(a) and 551 of the Bankruptcy Code.   

83. As a result of the foregoing, pursuant to 11 U.S.C. § 548, the Trustee is entitled to 

a judgment against the Defendants and members of the Net Winner Class:  (a) avoiding and 

preserving the Net Winner Payments, (b) directing that the Net Winner Payments be set aside, 

and (c) recovering the Net Winner Payments, or the value thereof, from the Defendants and the 

members of the New Winner Class for the benefit of the Estates.   

Count Four 

Preferences – 11 U.S.C. §§ 547, 550 and 551 

84. The Trustee realleges and repeats the allegations contained in paragraphs 1 

through 83 above and by reference incorporates them herein.   

85. Certain members of the Net Winner Class received more payments from the 

Debtors (whether from payments directly from the Debtors or from Triangular Transactions) 

than they paid (whether from payments to the Debtors or through Triangular Transactions) 

within ninety (90) days of the commencement of these cases (the “Net Preference Payment”). 

86. To the extent a Defendant received Net Preference Payments of not less than 

$6,225, such payments were made:   

(a) to or for the benefit of the Defendant, who claims to be a creditor  

  at the time of the transfers; 

(b) for or on account of an antecedent debt owed by the Debtors before 

  such transfer was made; 

(c) while the Debtors were insolvent; 
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(d) within 90 days (within one year) of the petition date; and 

(e) enabling the Defendant to receive more than a creditor would  

  receive if the case was one under Chapter 7, the transfer was not  

  made and the Defendant received payment of such debt to the  

  extent provided by the provisions of Title 11 of the United States  

  Code.   

87. The Net Preference Payments, to the extent totaling at least $6,225 as to each 

Defendant, may be avoided as a preferential transfer pursuant to 11 U.S.C. § 547 and recovered 

from the Defendants pursuant to 11 U.S.C. § 550, and 551. 

88. The Trustee is entitled to a judgment against the Defendants:  (a) avoiding and 

preserving the Net Preference Payments, (b) directing that the Net Preference Payments be set 

aside, and (c) recovering the Net Preference Payments, or the value thereof, from the Defendants 

and the members of the New Winner Class for the benefit of the Estates.   

Count Five  

Declaratory Judgment 

89. The Trustee realleges and repeats the allegations contained in paragraphs 1 

through 88 above and by reference incorporates them herein.   

90. Upon a judgment that the Net Winner Payments and Net Preference Payments are 

recoverable by the Trustee, the Trustee requests the Court enter an order determining the 

calculation of the liability of the Defendants and each member of the Net Winner Class to the 

Trustee.   

91. The Trustee requests the Court determine that the following constitute an 

appropriate procedure for determination of monetary liability: 
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a. The Trustee submits to each Defendant and each member of the Net Winner 

Class a statement setting forth: 

(i) A listing of all User Accounts identified to each Defendant or member of 

 the Net Winner Class as a Related User Account,  

(ii) A summary of the transactions within each Related User Account,  

(iii) The net amount due based upon an aggregation of the Related User 

 Accounts; 

b. Each Defendant and member of the Net Winner Class shall respond within 

forty-five (45) days if he/she disagrees with the Trustee’s statement of the Net 

Winner Payment or Net Preference Payments, and if so, provide a detailed 

statement of the basis of the disagreement;  

92. If no timely objection is submitted, the Court shall enter judgment for the amount 

of the statement. 

93. If a timely objection is filed, the amount of the judgment shall be determined by 

the Court. 

Count Six  

Disallowance of Claims Pursuant to 11 U.S.C. §502(d) 

94. The Trustee realleges and repeats the allegations contained in paragraphs 1 

through 93 above and by reference incorporates them herein. 

95. Pursuant to 11 U.S.C. §502(d), the Court shall disallow any claim of a Net 

Winner from whom property is recoverable under Section 550 of the Bankruptcy Code, or that is 

a transferee of a transfer avoidable under Sections 547 or 548 of the Bankruptcy Code, unless 
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such Net Winner has paid the amount or turned over any such property for which the Net Winner 

is liable under Section 550. 

96. To the extent the a Net Winner fails to pay to the Trustee a Net Winner Payment 

or Net Preference Payment, any claims of such Net Winner in these bankruptcy cases shall be 

disallowed without further order of Court. 

WHEREFORE, Stephen Darr as he is the Trustee of the Chapter 11 Estates of 

TelexFree, Inc., TelexFree, LLC and TelexFree Financial, Inc. respectfully prays that the Court 

enter judgment for him against the Defendants and the members of the New Winner Class as 

follows:   

1. On Count One, enter a declaratory judgment in favor of the Trustee that a Net 

Winner is to be determined in accordance with the methodology set forth in paragraphs 67 to 69. 

2. On Count Two, pursuant to 11 U.S.C. §§ 548(a)(1)(B), 550(a) and 551 of the 

Bankruptcy Code:  (a) avoiding and preserving the Net Winner Payments, (b) directing the Net 

Winner Payments be set aside and (c) recovering the Net Winner Payments from the Defendants 

and each member of the Net Winner Class for the benefit of the Estates. 

3. On Count Three, pursuant to 11 U.S.C. §§ 548(a)(1)(A), 550(a) and 551 of the 

Bankruptcy Code:  (a) avoiding and preserving Net Winner Payments, (b) directing the Net 

Winner Payments be set aside and (c) recovering the Net Winner Payments from the Defendants 

and each member of the Net Winner Class for the benefit of the Estates. 

4. On Count Four, pursuant to 11 U.S.C. § 547, (a) avoiding Net Preference 

Payments received by each Defendant and each member of the Net Winner Class as preferential 

payments, to the extent such payments total at least $6,225, and (b) recovering such payments for 

the benefit of the Estates.   

Case 16-04007    Doc 1    Filed 01/15/16    Entered 01/15/16 15:25:15    Desc Main
 Document      Page 20 of 21



21 

 

5. On Count Five, enacting a procedure by which the amount each Defendant and 

each member of the Net Winner Class owes to the Trustee is determined and upon which a 

monetary judgment will be entered for the Trustee. 

6. On Count Six, disallowing the claims of any Net Winner who does not pay to the 

Trustee a Net Winner Payment or Net Preference Payment, in accordance with 11 U.S.C. 

§502(d). 

7. And for such other and further relief as this Court deems just and proper.   

 

STEPHEN DARR AS HE IS THE 
TRUSTEE OF THE CHAPTER 11 
ESTATES OF EACH OF THE 
TELEXFREE DEBTORS 

By his attorneys, 
 
 
  /s/ Charles R. Bennett, Jr.   
Charles R. Bennett, Jr. (BBO #037380) 
Harold B. Murphy (BBO #326610 
Murphy & King, Professional Corporation 
One Beacon Street 
Boston, MA  02108 
(617) 423-0400 
CBennett@murphyking.com 
HMurphy@murphyking.com 

Dated: January 15, 2016 
701763 
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