
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS

In re:

TELEXFREE,LLC,
TELEXFREE, INC. and ` ~'
TELEXFREE FINANCIAL, INC.,

Debtors.

STEPHEN DARK AS HE IS THE TRUSTEE
OF THE CHAPTER 11 ESTATES OF
TELEXFREE, LLC, TELEXFREE, INC. and
TELEXFREE FINANCIAL, INC.,

Plaintiff,

v.

SUNWIND ENERGY DOYLE NORTH LLC,
SUNWIND ENERGY SOLUTIONS DOYLE
NORTH, LLC, SUNWIND ENERGY
SOLUTIONS LLLP, and SUNWIND ENERGY
GROUP LLLP,

Defendants,

and

TOP NOTCH PERFORMERS, LLC

Reach and Apply Defendant.

Chapter 11 Cases

14-40987-MSH
14-40988-MSH
14-40989-MSH

Jointly Administered

Adv. Proc. No. 16-

VERIFIED COMPLAINT

Introduction

Stephen Darr is the duly appointed and acting Trustee (the "Trustee") of the Chapter 11

Estates of TelexFree, Inc., TelexFree, LLC and TelexFree Financial, Inc., (collectively,

"TelexFree" or the "Debtors"). The Trustee previously commenced an action (the "Prior
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Action", Adv. Proc. No. 16-4019) against Sunwind Energy Doyle North LLC, Sunwind Energy

Solutions Doyle North LLC, Sunwind Energy Solutions LLLP, and Sunwind Energy Group

LLLP (collectively, "Sunwind") for recovery of amounts paid by TelexFree to or for the benefit

of Sunwind. The Prior Action culminated in a Settlement Agreement (the "Settlement

Agreement") whereby, among other things, Sunwind stipulated to its indebtedness to TelexFree

in the approximate amount of $3,000,000. Since that time, Sunwind has entered into an Asset

Purchase Agreement (the "Purchase Agreement"), with Top Notch Performers, LLC ("~

Notch") for the sale of its assets for a purchase price of $5,500,000. The Trustee now

commences this second action to: (i) obtain a judgment on account of the obligation

memorialized in the Settlement Agreement; (ii) obtain an injunction pursuant to Bankruptcy

Code Section 105(a) enjoining and restraining Sunwind from closing the sale unless the sale

proceeds paid at the closing on the Purchase Agreement are distributed consistent with the

Settlement Agreement; and (iii) reach and apply funds to be paid by Top Notch at the closing.

Parties

1. The Trustee, who is the duly appointed Chapter 11 trustee of the Debtors, has a

principal place of business in Boston, Massachusetts.

2. The Defendants, Sunwind Energy Doyle North LLC, Sunwind Energy Solutions

Doyle North LLC, Sunwind Energy Solutions LLLP, and Sunwind Energy Group LLLP

("Sunwind") have a place of business at 825 E. Main Street, Suite B, Boonville, IN 47061.

3. Reach and Apply Defendant, Top Notch Performers, LLC, is a limited liability

company with a place of business at 5151 Procyon Street, #110, Las Vegas, Nevada 89118.
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Jurisdiction

4. This Court has jurisdiction over the adversary proceeding pursuant to 28 U.S.C.

§ 1334(b). This adversary proceeding is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A)

and (0).

5. Venue in this district is proper under 28 U.S.C. § 1409.

Background

6. On April 13, 2014, the Debtors filed voluntary Chapter 11 petitions in the United

States Bankruptcy Court for the District of Nevada.

7. On May 6, 2014, the Court approved the motion of the Securities and Exchange

Commission to transfer the Debtors' cases to the United States Bankruptcy Court for the District

of Massachusetts.

8. On May 30, 2014, this Court allowed the motion of the United States Trustee for

the appointment of a Chapter 11 trustee. The Trustee was appointed on June 6, 2014.

9. On or about March 3, 2016, the Trustee commenced the Prior Action against

Sunwind and others. Pursuant thereto, the Trustee sought to recover amounts advanced to or on

behalf of Sunwind in connection with Sunwind's development of a windfarm project in the

Midwestern United States.

10. On or about June 7, 2016, the Trustee, and Sunwind entered into the Settlement

Agreement (Adv. Proc. No. 16-4019, docket entry 13). Pursuant to the Settlement Agreement,

Sunwind acknowledged owing to TelexFree the principal sum of $2,608,889 plus accrued

interest through April 1, 2016 of $423,497.35, with interest continuing to accrue at a rate of 5%

per annum (the "Obli ation"). Sunwind also agreed to, among other things, assent to entry of
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judgment for the amount of the Obligation and the issuance of an execution thereon. A copy of

the Settlement Agreement is annexed hereto as Exhibit A.

11. The Settlement Agreement further required the Trustee's written consent to the

sale of assets by Sunwind.

12. On or about July 27, 2016, the Bankruptcy Court entered an order approving the

Settlement Agreement. A copy of the Order approving the Settlement is annexed hereto as

Exhibit B.

13. On or about August 8, 2016, Sunwind and Top Notch entered into the Purchase

Agreement. The Purchase Agreement provides for Top Notch to pay the sum of $5,500,000 for

the assets of Sunwind. The Trustee has consented to the implementation of the sale by Sunwind

to Top Notch, subject to the payment of the Obligation at closing and compliance with the terms

of the Settlement Agreement.

14. The Trustee has commenced this action to ensure that Sunwind and Top Notch

comply with the terms of the Settlement Agreement.

COUNT ONE
Entry of Judgment- Sunwind Defendants

15. The Trustee realleges and repeats the allegations in the foregoing paragraphs and

by reference incorporates them herein.

16. In accordance with the terms of the Settlement Agreement, the Trustee requests

that judgment enter in favor of the Trustee in the amount of the Obligation, in the form annexed

as Exhibit C hereto.

4
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COUNT TWO
Reach and Apply —Against Top Notch

17. The Trustee realleges and repeats the allegations in the foregoing paragraphs and

by reference incorporates them herein.

18. Pursuant to the terms of the Purchase Agreement, Top Notch, upon satisfaction of

the conditions therein, will be indebted to Sunwind in the amount of $5,500,000.

19. The obligation of Top Notch to pay Sunwind pursuant to the terms of the

Purchase Agreement cannot be attached at an action at law, but the Trustee, in his capacity as

trustee of TelexFree bankruptcy Estates, may reach any monies payable to Sunwind on account

of the Purchase Agreement and apply such proceeds against repayment of the Obligation

pursuant to M.G. L. c. 214, § 3.

COUNT THREE
Injunctive Relief —Against Sunwind Defendants and Top Notch

20. The Trustee realleges and repeats the allegations in the foregoing paragraphs and

by reference incorporates them herein.

21. Sunwind acknowledged its indebtedness to TelexFree in the Settlement

Agreement and is required to pay the Obligation, in full, upon the closing of a sale of its assets.

22. The Trustee seeks the entry of an injunction in conjunction with the reach and

apply count so as to create an equitable lien on the proceeds from the sale of the assets to Top

Notch.

23. Unless an injunction is entered enjoining Sunwind from distributing the sale

proceeds from the Purchase Agreement in a manner inconsistent with the terms of the Settlement

Agreement, the TelexFree estate may be irreparably harmed because Sunwind has no other

means by which to satisfy the Obligation other than the proceeds of sale to Top Notch. Further,
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the equitable lien created by the injunction is necessary to secure the Trustee's right to recover

the proceeds from the sale of the Sunwind assets to Top Notch.

24. The harm that will be suffered by the Trustee if the injunctive relief is not granted

substantially outweigh any harm to Sunwind if the relief is granted.

25. The Trustee believes that the injunction requested herein is necessary and

appropriate to carry out his duties in accordance with the provisions of the Bankruptcy Code and

that failure to restrain Sunwind from disbursing the sale proceeds in a manner inconsistent with

the Settlement Agreement would seriously impair the Trustee's ability to marshal the assets of

the Estates.

26. Therefore, the Trustee is entitled to an injunction restraining and enjoining

Sunwind from disbursing the sale proceeds from its sale to Top Notch in a manner inconsistent

with the payment in full to the Trustee of the Obligation.

WHEREFORE, Stephen Darr as he is the Trustee of the Chapter 11 Estates of the

Debtors respectfully prays that the Court enter judgment for him against the Defendants as

follows:

(a) Enter judgment for the Trustee against Sunwind in the amount of the

Obligation, in the form annexed as Exhibit "C" hereto;

(b) Enter an order preliminarily enjoining and restraining Sunwind and Top Notch

from distributing any of the proceeds from the sale of Sunwind assets to Top

Notch without the immediate payment in full of the Obligation of Sunwind to

the Trustee, which, in conjunction with the reach and apply action, grants to

the Trustee an equitable lien on such proceeds;
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(c) Enter an order authorizing the Trustee to reach any monies payable by Top

Notch to Sunwind on account of the Purchase Agreement and applying such

monies against the Obligation; and

(d} granting such other and further relief as this Court deems just and proper.

STEPHEN DARK AS HE IS THE
TRUSTEE OF THE CHAPTER 11
ESTATES OF EACH OF THE DEBTORS
By his attorneys,

/s/ Charles R. Bennett, Jr.
Charles R. Bennett, 3r. (BBO #037380)
Andrew G. Lizotte (BBO #559609)
Murphy &King, Professional. Corporation
One Beacon Street
Boston, MA 02108
(617)423-0400
CBennettnmurphvking, com
ALizotteCa,murphvking, com

Dated: August 19, 201

VERIFICATION

I, Stephen B. Darr, as Txustee of the Chapter 11 Estates of TelexFree, Inc., TelexFree,

LLC and TElexFree Financial, Inc., being duly sworn, depose and state that the foregoing

allegations are true and correct.

Signed under the pains and penalties of perjury this ~~ ~ day oi' n.u~ust, 2016.

Stephen .Darr, Trustee
713719
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Document Page 1 of 13

SETTLEMENT AGREEMENT

This Settlement Agreement ("Agreement") is made and entered into as of the day

of June, 2016 ("Effective Date"), by and among Stephen Darr as he is tl~e duly appointed and

acting Trustee ("Trustee") of the Chapter 11 Estates of TelexFree, LLC; TelexFree, Inc.; and

TelexFree Financial, Inc. (collectively, "TelexFree") and Sunwind Energy Doyle North LLC;

Sunwind Energy Solutions LLLP; and Sunwind Energy Group LLLP (collectively, "Sunwind")

(Trustee, TelexFree, and Sunwind are collectively, "Panties").

RECITALS:

WHEREAS, in the fall of 2013, Sunwind approached TelexFree regarding a business

opportunity relating to a wind farm being developed by Sunwind in Kansas;

WHEREAS, following the initial discussion, TelexFree agreed to make advances to

Sunwind;

WHEREAS, prior to December 31, 2013, TelexFree, directly or through its conduit

TelexElectric, LLLP ("TelexElectric") advanced in the aggregate $2,018,359 to Sunwind;

WHEREAS, On February 5, 2014, TelexFree advanced an additional $390,000 to

Sunwind;

WHCREAS, on February 19, 2014, TelexFree advanced an additional $200,500 to_ _____ _ _
Sunwind;

WHEREAS, Sunwind has acknowledged owing to TelexFree the principal sum of

$2,608,889 plus accrued interest through April 1, 2016 of $423,497.35, which principal

continues to accrue interest at a rate of 5%per annum (the "Obligation");

1
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WHEREAS, Sunwind has disputed owing Telexl'ree and/or the Trustee any additional

monies any ownership interest in Sunw nd craimed l y TelexFree and/or the Trustee and any

other relief sought in the Adversary Proceeding brought by the Trustee against Sunwind other

than the Obligation

WHEREAS, on March 3, 2016, the Trustee commenced an Adversary Proceeding against

Sunwind, among others, seeking to recover the Obligation styled Stephen Darr, Trustee of the

Chapter 11 Estates of TelexFree, LLC, TelexFree, Inc. and TelexFree Financial; Inc, v.

Telex~lectric LLLP, et al., Adv. Pro. No. 16-04019, (the "Advesary Proceeding"); and

WHEREAS, Sunwind and the Trustee seek to resolve their disputes and provide for an

opportunity for Sunwind to enter into a transaetian the proceeds of which are to pay, among

other items, the Obligation,

NOW THEREFORE, for good and valuable consideration, the receipt and legal

sufficiency of which are hereby acknowledged, the Parties agree as follows:

2
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ACKNOWLEDGMENT Or OBLIGATION

1. Sunwind acknowledges that it is obligated to TelexFree for the Obligation.

Sunwind will assent to the entry of a judgment for the Trustee in the amount of the Obligation in

the Adversary Proceeding styled Stephen Darr, Trustee of the Chapter 11 Estates of TelexFree,

LLC, TelexFree, Inc. and TelexFree Financial, Inc. v. TelexElectrzc LLLP, et al., Adv. Pro. No.

16-04019, and the issuance of an Execution thereon.

FORBEARANCE

1. The Trustee shall forbear from exercising his right to enforce the Execution until

the earlier of (a) occurrence of an Event of Default or (b) April 30, 2017.

WAIVER OF CLAIMS AND RELEASES

1. Sunwind hereby acknowledges and agrees that as of the date hereof, it has no offsets,

defenses, claims or counterclaims against TelexFree or any of its successors or assigns, including

but not limited to TelexElectric LLLP and the Trustee, with respect to the Outstanding

Obligations or otherwise, and that if Sunwind now has, or ever did have, any offsets, defenses,

claims or counterclaims against TelexFree or TelexElectric, or its predecessors, successors or

assigns, whether known or unknown, at law or in equity, from the beginning of the world

through this date and through the time of the execution of this Settlement Agreement, then all of

them are hereby expressly WAIVED AND SUNWIND HEREBY RELEASES THE TRUSTED,

TELEXFREE AND TELEXELECTRIC AND THEIR PREDECESSORS, SUCCESSORS AND

ASSIGNS FROM ANI'' LIABILITY THEREOF. WITHOUT LIMITING THE GENERALITY

OF THE FOREGOING RELEASE, AS OF THE DATE HEREOF, SUNWIND ITS

SUCCESSORS, ASSIGNS, PARENTS, SUBSIDIARIES, AFFILIATES, PREDECESSORS,

EMPLOYEES, HEIRS, EXECUTORS AS APPLICABLE, JOINTLY AND SEVERALLY,

RELEASE AND FOREVER DISCHARGE THE TRUSTEE, TELEXFREE AND

TELEXELECTRIC AND THEIR SUBSIDIARIES, AFFILIATES, SUCCESSORS AND

ASSIGNS Or AND FROM ANY AND ALL MANNER AND ACTIONS, CAUSES, AND

CAUSES OF ACTION, SUITS, DEBTS, CONTROVERSIES, DAMAGrS, JUDGMENTS,

EXECUTIONS, CLAIMS AND DEMANDS WHATSOEVER, ASSERTED OR

UNASSERTED, IN LAW OR IN EQUITY, W~IICH AGAINST TIIE TRUST~~, TELEXFREE

AND/OR TCLEXELECTRIC AND/OR ANY OF THEIR PREDECESSORS, SUCCESSORS,

ASSIGNS, SUBSIDIARIES, ArFILIATES, BOTH PRESENT AND FORMER, EVER HAD

OR NOW HAVE UPON OR BY REASON OF ANY MANNER, CAUSE, CAUSES OR
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THINGS WHATSOEVER, INCLUDING WITHOUT LIMITATION ANY PRESENTLY

EXISTING CLAIMS OR DEFENSES, WHETHER OR NOT PRESENTLY SUSPECTED,

CONTEMPLATED OR ANTICIPATED.

2. TelexFree, Telex~lectric, and the Trustee hereby acknowledge and agree that as

of the date hereof, other than the Obligation acknowledged above, they have no other claims

against Suriwind or any of its successors or assigns. TelexFree, TelexElectric, and the Trustee

and any of their successors or assigns hereby release Sunwind from any and all other claims,

including but not limited to the claims asserted in the Adversary Proceeding other than the

Obligation acknowledged above, that TelexFree, TelexElectric, or the Trustee or their successors

or assigns now has, or ever did have, any offsets, defenses, claims or counterclaims against

Sunwind, or its predecessors, successors or assigns, whether known or unknown, at law or in

equity, from the beginning of the world tluough this date and through the time of the execution

of this Settlement Agreement, then all of them are hereby expressly WAIVED AND THE

TRUSTEE, TELEXFREE AND TELEXELECTRIC HEREBY RELEASES SUNWTND AND

THEIR PREDECESSORS, SUCCESSORS AND ASSIGNS FROM ANY LIABILITY

THEREOF. WITHOUT LIMITING THE GENERALITY OF THE FOREGOING RE~.,EASE,

AS OF THE DATE HEREOF, THE TRUSTEE, TELEXFREE AND TELEXELECTRIC

THEIR SUCCESSORS, ASSIGNS, PARENTS, SUBSIDIARIES, AFFILIATES,

PREDECESSORS, EMPLOYEES, HEIRS, EXECUTORS AS APPLICABLE, JOINTLY AND

SEVERALLY, RELEASE AND FOREVER DISCHARGE SUNWIND AND ITS

SUBSIDIARIES, AFFILIATES, SUCCESSORS AND ASSIGNS OF AND FROM ANY AND

f1LL MANNCR AND ACTIONS, CAUSES, AND CAUSES OF ACTION, SUITS, DEBTS,

CONTROVERSIES, DAMAGES, JUDGMENTS, EXECUTIONS, CLAIMS AND DEMANDS

WHATSOEVER, ASSERTED OR UNASSERTED, 7N LAW OR IN EQUITY, WT-iICH

AGAINST SUNWIND AND%OR ANY OF ITS PREDECESSORS, SUCCESSORS, ASSIGNS,

SUBSIDIARIES, AFFILIATES, BOTH PRESENT AND FORMER, EVER IIAD OR NOW

HAVE UPON OR BY REASON OF ANY MANNER, CAUSE, CAUSES OR THINGS

WHATSOEVER, INCLUDING WITHOUT LIMITATION ANY PRESENTLY EXTSTiNG

CLAIMS OR DEFENSES, WHETHER OR NOT PRESENTLY SUSPECTED,

CONTEMPLATED OR ANTICIPATED.

REPRESENTATIONS AND WARRANTIES

z. Sunwind represents and warrants to the Trustee as follows:

4
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(a) Organization

(i) Each Sunwind entity described in the introductory paragraph is,
and will continue to be, duly organized and validly existing and in good standing of the laws of

the state of its organization;

(ii) Each of Sunwind is duly qualified and in good standing in every
state in which it does business; and

(iii) Each Sunwind entity has the power to execute and deliver this
Agreement to TelexFree;

(b) Execution and Delivery

The execution, delivery and performance of this Agreement:

(i) Have been duly authorized by all requisite actions of Sunwind;

(ii) Will not violate any provisions of law applicable to Sunwind, any
government regulations, or organizational documents, or operating agreements, or any order of
any court or agency or government binding on Sunwind, or any indenture, agreement, or other
instrument to which Sunwind is a party, or by which any of them or any of their property is
bound; and

(iii) Will not be in conflict with, result in a breach of, or constitute

(with due notice and/or laps of time) a default under, any such indenture, agreement or other

instrument. Na authorization, consent, approval, license exemption of or tiling or registration

with any court or governmental department, commission, board, bureau, agency or

instrumentality, domestic or foreign, is or will be necessary to the valid execution, delivery or

performance by Sunwind under this Agreement.

(c) Recitals set forth above and incorporated herein are accurate and true.

REPORTING

3. Sunwind agrees as follows:

5
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(a) Reporting: No later than ten (10) days following the end of each calendar

quarter, Sunwind shall provide to the Trustee fhe following:

balance sheets.
(i) Quarterly financial statements, including profit and loss, and

(ii) Status of sale of Sunwind or development of the project.

(iii) Sunwind shall permit the Trustee or his designee, upon ten (10)
days' notice to Sunwind access to inspect the books and records of any and all of the Sunwind

entities, and Sunwind shall cooperate with the Trustee or his designee in connection with the

examining, copying, abstracting of any of the information on Sunwind's books, records, files
and/or electronically stored data.

NEGATIVE COVENANT

1. Sunwind shall not without the express consent of the Trustee, which will not be
unreasonably withheld:

(a) Incur any debt outside the ordinary course of business or grant any lien on any

of their respective assets to secure any existing debt to any creditor;

(b) Enter into an agreement to sell it assets

(c) Enter into any agreement of merger;

(d) Enter into any agreement that result in a change of control; or

(e) Make distributions to ariy holder of any equity interest in Sunwind.

PAYMENT

(f) Upon release of the funds seized by the Securities Exchange Commission in the

amount of $235,211.30 ("Banterra Bank Funds"), which are proceeds from the advances

constituting a portion of the Obligation, Sunwind shall cause those Banterra Bank Funds to be

paid to the Trustee to be applied in reduction of the Obligation.

(g) Unless otherwise agreed, the Obligation shall be paid in full, along with all

accrued interest, upon the occurrence of any of the following:
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(a) Sale of an asset or assets of Sunwind, when sufficient funds are paid to

Sunwind to satisfy the C~btigation in accordance with the payment schedule for the asset sale

(b) Lease or sublease of Sunwind assets

(c) An assignment of any lease ar license or permit held by Sunwind

(d) Sunwind entering into a financing transaction, or

(e) Change of control.

EVENT OF DEFAULT

(h) The occurrence of one or mare of the following events shall constitute an event of

default (hereinafter, "Event of Default") under this Agreement, whereupon the Trustee's
obligation to forbear from exercising his rights and remedies to enforce the Execution shall
immediately cease:

(a) The failure of Sunwind to promptly, punctually or faithfully perform any

of the terms and conditions of this Agreement;

(b) The filing of a bankruptcy petition, whether voluntary or involuntary,

which is not dismissed within thirty (30) days of its commencement;

(c) The appointment of a Receiver over Sunwind or Sunwind making an

assignment for the benefit of creditors or any other out-of-court restructuring agreement;

(d) Failure to pay the Obligation in full by April 30, 2017, or at a time

mutually agreed by the Parties as a reasonable extension.

REMEDIES

(i) Upon the occurrence of a Termination Event without prior notice or demand, each

of which is hereby expressly WAIVED BY SiJNWIND, the Trustee's agreement to forbear as

set forth in this Agreement shall automatically terminate, and the Trustee may immediately

commence enforcing its rights and remedies, at law or in equity, to enforce the Execution.

JURISDICTION

7
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(j) Consent to Jurisdiction. The Parties expressly acknowledge that this Agreement

shall be executed in counterparts, each of which when so executed and delivered shall be an

original, but all of the counterparts taken together shall constitute one and the same instrument.

This Agreement shall be governed by and construed in accordance with the internal laws of the

Commonwealth of Massachusetts, without regard to conflicts of law principles. Sunwind
expressly consents to the jurisdiction of the United States Bankruptcy Court for the District of

Massachusetts as the exclusive jurisdiction for resolving any disputes or controversies between
the Parties.

MISCELLANEOUS

(k) FurCher assurances. The Parties hereby agree that cantemporaueously with the

execution of this Agreement and at any times thereafter, upon the request by a Party, the other
Party shall execute and deliver all documents, instruments and agreements as required to do all

things reasonably necessary or reasonably requested by the Party to assure the other Party that
the intent of the Party in entering into this Agreement and the specific terms and conditions are

effectuated.

NOTICE

(I) All notices, requests, demands and other communications hereunder shall be in
writing and directed to the applicable Party at the address indicated below.

If to the Trustee, to:

Stephen B. Darr, Trustee

Huron Consulting Group

125 Summer Street #1805

Boston, Massachusetts 02110

Telephone: 617-226-5 5 00

Email: sdarr@huronconsultinggroup.com

with a copy to:

8
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Harold B. Murphy, Esq.

Charles Bennett, Esq

Murphy &King, P.C.

One Beacon Street

Boston, MA 02108

Telephone: (617) 423-0400

Fax: (617) 423-0498

Email: hmurphy@murphyking.com

Tf to Sunwind, to:

Joe Craft

825 Main Street, Suite B

Boonvile, IN 47601-1885

Telephone: (274) 564-2372

Fax: (812)641-0478

Email: jcraft@sweglllp.com

with a copy to:

Lauren Dwyer, Esq.

Donoghue Barrett & Sin~al

One Beacon Street, Suite 1320

Boston, MA 02108
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Telephone: (617) 720-5090

Fax: (617)720-5092

Email; ldwyer@dbslawfirm.com

or at such other addresses as the Parties to whom such notices are directed may have been

designated in writing to the other Parties hereto. Each such notice, demand, request, consent,

approval, declaration or other communication shall be deemed to have been validly served, given

or delivered if the seine is served, given or delivered to the relevant Party at the applicable

address referenced above by first-class mail, email, or express mail.

DESIGNATION OF PARTY FOR ACCEPTANCE OF SERVICE

(m) Sunwind hereby designates Joe Craft, 825 Main Street, Suite B, Boonville, IN
47601-1885 as its agent for service of process, and Sunwind expressly acknowledges that service

of process upon Joe Craft is valid and perfected and appropriate notice.

COUNSEL

(n} The Parties acknowledge and agree that they have had ample opportunity to

consult with counsel of their choice regarding this transaction, have had ample opportunity to

review with counsel the terms and provisions of this Agreement, understand and assent to the

obligations imposed by this Agreement, and knowingly and willingly enter into this Agreement.

SUCCESSORS

(o) Successors to this Agreement shall inure to the benefit of and shall be binding

upon the Parties and their respective successors, assigns and legal representatives.

INDEMNIFICATION

(p) Sunwind shall indeix~nify, defend and hold the Trustee harmless of and from any

claims brought or threatened against the Trustee by any third party, including without limitation

10
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any trustee ox agent acting on behalf of Sunwind, as well as from attorneys' reasonable fees acid

expenses in connection therewith on accounf of TelexFree's relationship with Sunwirid. Tn

connection therewith, the Trustee may select counsel of his own choice,

WAIVER OF JURY TRIAL

(q) Sunwind makes the following waiver knowingly, voluntarily and intentionally,

and understands that the Trustee, in entering into this Agreement, is relying thereon. Sunwind,

to the extent otherwise entitled thereto, hereby irrevocably waives any present or future right of

Sunwind to a jury in any trial of any case or controversy in which the Trustee is or becomes a
party, whether such case or controversy is initiated by or against the Trustee or in which the
Trustee is joined as a party litigant, which case or controversy arises out of or is in respect of any
relationship between Sunwind and TelexFree and the Trustee.

BANKRUPTCY COURT APPROVAL

(r) The Parties acknowledge that this Settlement Agreement is subject to approval by

the United States Bankruptcy Court.

[SIGNATURE PAGE NEXT PAGE]
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UNCT~ll STATES 13ANICRUPTC~' COURT
DISTRICT OF MASSACHUSTTTS

7n re: Chapter I 1 Cases

'T'LLL-"XFRE~C, LLC,
'CC1,L~~'RCE, INC. and
TLLEXFRCE f'INANCIA~,, INC.,

Debtors.

S'CCPI i~N .DARK AS I-iE IS TI=IE TRUSTC~
OP THE CF-IAPTER 1 I ESTATES OF
TE[,CXrRCE, LLC, TELEXrRLE, INC. end
"rCLEXrRLC I'INANCIAL, 1NC.,

Plaintiff,

v.

TCLCXELECTRIC, L~,LP,
1'CLEXELCC'CRIC LP,
SUN~~,~IND ENERGY DOYLC NORTH LLC,
SUNWINU LNrRGY SOLUTIONS DOYL~
NORTH, LLC, SUNWIND ENERGY
SOLUTIONS LLLP, and SUNWIND CNCRGY
GROUP LLLP,

Dcfe~~dants,

end

SUN1t~IND ENERGY DOYLGNORTFI LLC,
SUNWiND CNERGY SOLUTIONS DQYLE
NORTI-I, LLC, SUNWIND ENERGY
SOLUTIONS C,T LI', and SUN~~I~]ND ENERGY
GROUP LLLP,

RcaclZ and App(y/Trustee Defendants.

t 4-10987-MSH
14-~4Q988-MS[-I
14-40989-MSI-I

Jointly Administered

Adv. Proc. No: Z6-4019

ORDI:I.2 FIPPROVING MOTCON I3Y TItUST~~ TO Al'I'ROV~ SCTTL~MIs'NT
AGRCE~~(~NT (SUN'~VTNll ~N~RGY ~T AL)
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This ~~~atter having came berore the Caurt on this 7i~ day of July, 2016 on the itlotion

("Motion") Uy Stephen .L3. Darr, the duly a~.~pointcd Cha~~ter 1 1 'l,rtiiscee (cE1e "TrEistee") of the

banlcru~~tcy estnces {"Est~►tes") of TelexI~ree, LLC, TelexF~•ee, lnc., and 1'ele~Feee 1 financial, Inc.

(collectively, the "Debtors"}, ro approve the setClei~iei~c agreement ("A~eemei~t") by and

bet~vecn the Trustee and Sun~vind ~necgy Doyle No~•th LLC, Sunwitid Energy Solutions LLLP,

and Sum~~i►ul energy Group LLLP (colicctively, "SUI1WIIlCI"), cll~ ~~ilCfteS I11 117IG]"CSt IlaVlll~ bECll

t10tIr1CC{, MCI ft Stfltel11C11~ Ili1Vl11~ ~JEel1 rIGC~ Iffy IIlE PI1l11CIC~S' II7~ECI111 E:C~CIIfIVC C0111IlllltCC,-lt lS

I~ereby ORDCRTD th1t:

1. The Motion is approved, subjccl to the terms I~erein.

2. While the Trustee shill rctahl no closes of action abainst S~m~vind; nothing

contzined in tl~c A~E•eemenl shall impair, release, ar discharge cEaims that blue laeen or could be

asserted, whether ar not such claims have to date been asserted, by the pllintiff's i» Che multi-

district litigation pendin; in the Uciited States District Co~iet foe the District of Massachusetts,

ccrplionecd In re TelcaFree Securities Liti~~Cio~~, MDL No. 4:14-md-2566- TS[-I. T'or the

1VOICI111CC OI'CIOUVt, the ~I'fUSLCC d~bf8~-{~E SJ11II IlOt 11t~1Tlpt t0 c1SSCi't c7tly Clalf115 01' Cc1EISeS Of

~ r.~~C✓~
action against Sun~vincl in this multi-diserict litisalian or otherwise. NOfllltl~ Ul TI11S IL~i+"aC

g~•ants the plaintiffs in the multi-district litigation any claims or causes of action tJ~at they would

otflerwise fiat hive absent the Agreement.

Dated: J~ilyZ 72Q1G
Hon. Ivtelvin S. I-I fina~7
Chief United Stites I3au[:ruptcy Jude

712124
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS

In re:

TELEXFREE, LLC,
TELEXFREE,INC. and
TELEXFREE FINANCIAL, INC.,

Debtors.

STEPHEN DARK AS HE IS THE TRUSTEE
OF THE CHAPTER 11 ESTATES OF
TELEXFREE, LLC, TELEXFREE, INC. and
TELEXFREE FINANCIAL, INC.,

Plaintiff,

v.

SUNWIND ENERGY DOYLE NORTH LLC,
SUNWIND ENERGY SOLUTIONS DOYLE
NORTH, LLC, SUNWIND ENERGY
SOLUTIONS LLLP, and SUNWIND ENERGY
GROUP LLLP,

Defendants,

and

TOP NOTCH PERFORMERS, LLC

Reach and Apply Defendant.

JUDGMENT

Chapter 11 Cases

14-40987-MSH
14-40988-MSH
14-40989-MSH

Jointly Administered

Adv. Proc. No. 16-

This matter having come before the Court on the Complaint of Stephen Darr, as he is the

duly appointed and acting Trustee of the Chapter 11 Estates of TelexFree, Inc., TelexFree, LLC

and TelexFree Financial, Inc., for the entry of Judgment in accordance with a certain Settlement
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Agreement dated June 7, 2016, in Adversary Proceeding No. 16-4019, DE 13 and for good cause

shown,

Judgment is hereby entered for Stephen Darr, as he is the duly appointed and acting

Trustee of the Chapter 11 Estates of TelexFree, Inc., TelexFree, LLC and TelexFree Financial,

Inc., against Sunwind Energy Doyle North LLC, Sunwind Energy Solutions Doyle North LLC,

Sunwind Energy Solutions LLLP, and Sunwind Energy Group LLLP in the principal amount of

$2,608,889 and interest in the amount of $423,497.35 plus interest from and after April 1, 2016,

at the per annum rate of five (5) percent.

Hoffman, J.

2
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B1040 (FORM 1040) (12/15)

ADVERSARY PROCEEDING COVER SHEET ~v~Rs~YrROCEEvmG1vU1~Ee

(Instructions on Reverse)
(court use on~y~

PLAINTIFFS DEFENDANTS
Stephen Darr as he is the trustee of the Chapter 11 Estates of Sunwind Energy Doyle North LLC, et al.
TelexFree, LLC, TelexFree, Inc. and TelexFree Financial, Inc.

ATTORNEYS (Firm Name, Address, and Telephone No.) ATTORNEYS (If Known)
Bruce Singal, Esq
Donoghue Barrett and Singal PC
1 Beacon St., 13th Floor
Boston, MA 02108

PARTY (Check One Box Only) PARTY (Check One Box Only)
❑ Debtor ❑ U.S. Trustee/Bankruptcy Admin ❑Debtor ❑ U.S. TrusteeBankruptcy Admin

❑ Creditor ❑Other ❑Creditor r~ Other
~ Trustee ❑Trustee

CAUSE OF ACTION (WRITE A BRIEF STATEMENT OF CAUSE OF ACTION, INCLUDING ALL U.S. STATUTES INVOLVED)

Entry of Judgment and lien on sale proceeds.

NATURE OF SUIT

(Number up to five (5) boxes starting with lead cause of action as 1, first alternative cause as 2, second alternative cause as 3, etc.)

FRBP 7001(1) — Recovery of Money/Property FRBP 7001(6) — Dischnrgeability (continued)

❑ 11-Recovery of money/property - §542 turnover of property ❑ 61-Dischargeability - §523(a)(5), domestic support

❑ 12-Recovery of money/property - §547 preference ❑ 68-Dischargeability - §523(a)(6), willful and malicious injury

❑ 13-Recovery of money/property - §548 fraudulent transfer ❑ 63-Dischargeability - §523(ax8), student loan

❑ 14-Recovery of money/property -other ❑ 64-Dischargeability - §523(a)(15), divorce or separation obligation

(other than domestic support)
FRBP 7001(2) —Validity, Priority or Extent of Lien 65-Dischargeability -other

❑ 21-Validity, priority or extent of lien or other interest in property

1' R13P 7001(7) —Injunctive Relief
FRBP 7001(3) — Approval of Sale of Property ❑ 71-Injunctive relief— imposition of stay

❑ 31-Approval of sale of property of estate and of a co-owner - §363(h) ~ 72_Injunctive relief —other

FRBP 7001(4) —Objection/Revocation of Discharge FRBP 7001(8) Subordination of Claim or Interest
❑ 41-Objection /revocation of discharge - §727(c),(d),(e) ❑ 81-Subordination of claim or interest

FRBP 7001(5) — Revocation of Confirmation FRBP 7001(9) Declaratory Judgment
❑ 51-Revocation of confirmation Q 91-Declaratoryjudgment

FRBP 7001(6) — Dischargeability FRBP 7001(10) Determination of Removed Action
❑ 66-Dischargeability - §523(a)(1),(14),(14A) priority tax claims ❑ O1-Determination of removed claim or cause

❑ 62-Dischargeabi(ity - §523(a)(2), false pretenses, false representation,

actual fraud Other

❑ 67-Dischargeability - §523(a)(4), fraud as fiduciary, embezzlement, larceny ❑ SS-SIPA Case — 15 U.S.C. §§78aaa et.seq.

❑ 02-Other (e.g. other actions that would have been brought in state court
(continued next column)

if unrelated to bankruptcy case)

❑ Check if this case involves a substantive issue of state law ❑Check if this is asserted to be a class action under FRCP 23

o Check if a jury trial is demanded in complaint Demand $

Other Relief Sought
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B1040 (FORM 1040) (12/15)

BANKRUPTCY CASE IN WHICH THIS ADVERSARY PROCEEDING ARISES

NAME OF DEBTOR
TelexFree, LLC, TelexFree, Inc. ,and TelexFree Financial, Inc.

BANKRUPTCY CASE NO.
14-40987

DISTRICT IN WHICH CASE IS PENDING
Massachusetts

DIVISION OFFICE NAME OF JUDGE

RELATED ADVERSARY PROCEEDING (IF ANY)

PLAINTIFF DEFENDANT ADVERSARY

PROCEEDING NO.

DISTRICT IN WHICH ADVERSARY IS PENDING DIVISION OFFICE NAME OF JUDGE

SIGNATURE OF ATTORNEY (OR PLAINTIFF)

~~
DATE

~~a. 3 ~l ~

PRINT NAME OF ATTORNEY (OR PLAINTIFF)

/~'~ n,~,~ L ~ z0 i7~, ~~r Q

INSTRUCTIONS

The filing of a bankruptcy case creates an "estate" under the jurisdiction of the bankruptcy court which consists of

all of the property of the debtor, wherever that property is located. Because the bankruptcy estate is so extensive and the

jurisdiction of the court so broad, there may be lawsuits over the property or property rights of the estate. There also may be

lawsuits concerning the debtor's discharge. If such a lawsuit is filed in a bankruptcy court, it is called an adversary

proceeding.

A party filing an adversary proceeding must also must complete and file Form 1040, the Adversary Proceeding

Cover Sheet, unless the party files the adversary proceeding electronically through the court's Case Management/Electronic

Case Filing system (CM/ECF). (CM/ECF captures the information on Form 1040 as part of the filing process.) When

completed, the cover sheet summarizes basic information on the adversary proceeding. The clerk of court needs the

information to process the adversary proceeding and prepare required statistical reports on court activity.

The cover sheet and the information contained on it do not replace or supplement the filing and service of pleadings

or other papers as required by law, the Bankruptcy Rules, or the local rules of court. The cover sheet, which is largely self-

explanatory, must be completed by the plaintiff's attorney (or by the plaintiff if the plaintiff is not represented by an

attorney). A separate cover sheet must be submitted to the clerk for each complaint filed.

Plaintiffs and Defendants. Give the names of the plaintiffs and defendants exactly as they appear on the complaint.

Attorneys. Give the names and addresses of the attorneys, if known.

Party. Check the most appropriate box in the first column for the plaintiffs and the second column for the defendants.

Demand. Enter the dollar amount being demanded in the complaint.

Signature. This cover sheet must be signed by the attorney of record in the box on the second page of the form. If the

plaintiff is represented by a law firm, a member of the firm must sign. If the plaintiff is pro se, that is, not represented by an

attorney, the plaintiff must sign.

Case 16-04080    Doc 1-1    Filed 08/23/16    Entered 08/23/16 16:56:05    Desc 
 Adversary Proceeding Cover Sheet    Page 2 of 2


	1
	1-1

