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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
www.flsb.uscourts.gov 

 
In re: 
 
TAMARAC 10200, LLC and    Case No. 20-bk-23346-PDR 
UNIPHARMA, LLC,      Case No. 20-bk-23348-PDR 
 

Debtors.1     Chapter 11 Cases 
(Jointly Administered) 

_____________________________/ 
 

DEBTORS’ EXPEDITED MOTION FOR AUTHORITY TO 
ENTER INTO THE TRANSITION SERVICES AGREEMENT 

(Expedited Hearing Requested on February 11, 2021)  
 

Tamarac 10200, LLC (“Tamarac”) and Unipharma, LLC (“Unipharma,” and together 

with Tamarac, collectively, the “Debtors”), by and through undersigned counsel, hereby file this 

expedited motion (the “Motion”) seeking the entry of an order, substantially in the form attached 

hereto as Exhibit “A” (the “Order”), authorizing, but not directing, the Debtors’ entry into the 

Transition Services Agreement (the “TSA”) in substantially the form attached hereto as Exhibit 

“B”.  In support of this Motion, the Debtors respectfully represent as follows:   

Jurisdiction and Venue 

1. This Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. §§ 157 

and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue of the Debtors’ 

bankruptcy cases and this Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 

1409.  This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).  The 

Debtors consent to the entry of a final order on this Motion if it is determined that the Court, 

 
1  The last four digits of each Debtor’s federal tax identification number are Tamarac 10200, LLC (2050) and 

Unipharma, LLC (8962). The address of the Debtors is 10200 N.W. 67th Street, Tamarac, FL 33321. 
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absent consent of the parties, cannot enter final orders or judgments consistent with Article III of 

the United States Constitution. 

2. The statutory predicates for the relief requested herein are sections 105 and 363 of 

Chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”). 

Procedural Background 

3. On December 7, 2020 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code. 

4. The Debtors are operating their businesses and managing their affairs as debtors-

in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code and Rule 6004(h) 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

5. On December 18, 2020, the Office of the United States Trustee appointed the 

Official Committee of Unsecured Creditors. 

6. For a detailed description of the Debtors, the circumstances leading to the 

commencement of these bankruptcy cases and information regarding the Debtors’ businesses and 

capital structure, the Debtors respectfully refer the Court and parties-in-interest to the 

Declaration of Neil F. Luria in Support of Chapter 11 Petitions and First Day Pleadings [ECF 

No. 10] (the “First Day Declaration”) filed on the Petition Date and incorporated herein by 

reference. 

The Sale of Substantially All 
of the Debtors’ Assets to the Purchaser 

 
7. The Court has authorized the Debtors to sell substantially all of their assets to 

New Vision Pharmaceuticals, LLC (f/k/a NHTV (AIV) ULM BIDCO, LLC) (the “Purchaser”) 

pursuant to the terms of that certain Asset Purchase Agreement dated December 7, 2020 (as 

amended, the “Agreement”) which was approved pursuant to that certain Order Granting 
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Debtors’ Motion for Entry of an Order (I) Approving Stalking Horse Bid Agreement and 

Authorizing the Sale of Certain Assets of the Debtors Outside the Ordinary Course of Business, 

(II) Authorizing the Sale of Assets Free and Clear of All Claims and Liens Except for Permitted 

Liens, Encumbrances and Assumed Liabilities, (III) Authorizing the Assumption and Assignment 

of Certain Executory Contracts and Unexpired Leases, and (IV) Granting Related Relief  [ECF 

No. 315] (the “Sale Order”)2. 

8. The closing on the sale of substantially all of the Debtors’ assets to the Purchaser 

is scheduled to take place as soon as all the necessary conditions are satisfied or waived. 

Description of the TSA 

9. In connection with the sale and as contemplated by the Agreement, the Purchaser 

will purchase substantially all of the Debtors’ assets and continue the Debtors’ business.  In 

addition, to ensure a seamless transition for the employees and the business, certain limited 

services may be required from the Debtors to the Purchaser.  Accordingly, the Debtors and the 

Purchaser have addressed the need for the provision of transition services in connection with the 

Debtors’ transfer of their business operations to the Purchaser.  The TSA is designed to allow the 

Debtors to provide the Purchaser with limited services on a transitional basis, as well as allowing 

the Purchaser to provide or cause to be provided to the Debtors certain services that will provide 

for the provision of necessary services through the earlier of (a) conclusion of these chapter 11 

cases and the post-confirmation period, and (b) one year following the TSA’s effective date 

(which date may be extended by mutual agreement of the parties).    

10. Specifically, the TSA provides, among other things, that the Debtors will provide 

certain services to the Purchaser as more fully set forth on Schedule 2.1(a) of the TSA 

 
2  Any capitalized term not defined herein shall have the meaning ascribed to it in the Sale Order. 
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(collectively, the “Company Services”), and the Purchaser will provide or cause to be provided 

to the Debtors the services as more fully set forth on Schedule 2.1(b) of the TSA (the “Purchaser 

Services”) at no cost to the Debtors.  In addition, Schedule 2.1(a) sets forth the duration and the 

fees related to each of the Company Services provided pursuant to the TSA.  

Relief Requested 

11. By this Motion, pursuant to sections 105(a) and 363(b) of the Bankruptcy Code, 

and Bankruptcy Rule 6004(h), the Debtors request authority to enter into the TSA. 

The Requested Relief Should be Granted 

12. The Debtors request authorization to enter into the TSA pursuant to sections 

105(a) and 363(b) of the Bankruptcy Code.  Section 363(b)(1) of the Bankruptcy Code provides, 

in relevant part, “[t]he trustee, after notice and a hearing, may use, sell, or lease, other than in the 

ordinary course of business, property of the estate . . .” 11 U.S.C. § 363(b)(1).  In addition, under 

section 105(a) of the Bankruptcy Code, “[t]he court may issue any order, process, or judgment 

that is necessary or appropriate to carry out the provisions of this title.” 11 U.S.C. § 105(a).   

13. Although section 363 of the Bankruptcy Code does not set forth a standard for 

determining when it is appropriate for a court to authorize the sale, use or disposition of a 

debtor’s assets, courts in this and other Circuits have required such use to be based upon the 

sound business judgment of the debtor. See, e.g., In re Chateaugay Corp., 973 F.2d 141, 145 (2d 

Cir. 1992) (upholding the bankruptcy court’s determination that the evidence presented a “good 

business reason” sufficient to grant a section 363(b) application); Stephens Indus. v. McClung, 

789 F.2d 386, 390 (6th Cir. 1986) (holding that “bankruptcy court can authorize [an action] 

under § 363(b)(1) when a sound business purpose dictates such action.”); Comm. of Equity Sec. 

Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983) (holding that a 
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judge determining a section 363(b) application must find from the evidence presented a good 

business reason to grant such application); In re Florida First City Banks, Inc., Case No. 20-

30037-KKS, 2020 WL 5352066, at *2 (Bankr. N.D. Fla. Feb. 14, 2020) (adopting the good 

business reasoning standing from Lionel Corp.); In re Del. & Hudson Ry. Co., 124 B.R. 169, 

175–76 (D. Del. 1991) (noting that section 363 of the Bankruptcy Code requires that the debtor’s 

decision be supported by a “sound business purpose”). 

14. It is generally understood that “[w]here the debtor articulates a reasonable basis 

for its business decisions (as distinct from a decision made arbitrarily or capriciously), courts 

will generally not entertain objections to the debtor’s conduct.”  In re Johns-Manville Corp., 60 

B.R. 612, 616 (Bankr. S.D.N.Y. 1986); see also In re Filene’s Basement, LLC, Case No. 11-

13511 (KJC), 2014 WL 1713416, at *12 (Bankr. D. Del. Apr. 29, 2014) (quoting Johns-

Manville, 60 B.R. at 616).  Stated differently, “[a] debtor’s business decision should be approved 

by the court unless it is shown to be so manifestly unreasonable that it could not be based upon 

sound business judgment, but only on bad faith, or whim or caprice.”  In re 160 Royal Palm, 

LLC, 600 B.R. 119, 126 (S.D. Fla. 2019) (citation omitted).  Moreover, if a valid business 

justification exists, there is a strong presumption that “‘the directors of a corporation acted on an 

informed basis, in good faith and in the honest belief that the action taken was in the best 

interests of the company.’” In re Integrated Res., Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992) 

(quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985), appeal dismissed, 3 F.3d 49 (2d 

Cir. 1993)). The burden of rebutting this presumption falls to parties opposing the proposed 

exercise of a debtor’s business judgment. Id. (citing Aronson v. Lewis, 473 A.2d 805, 812 (Del. 

1984). 

Case 20-23346-PDR    Doc 352    Filed 02/05/21    Page 5 of 36



 

6 
10310700-5  

15. Entry into the TSA represents a reasonable exercise of the Debtors’ business 

judgment.  Authorizing entry into that agreement is essential to the consummation of the sale 

with the Purchaser and the ability of the Debtors to confirm the Plan and comply with all of their 

obligations thereunder.  Furthermore, ensuring certainty with respect to the conditions of the 

Agreement for the transaction previously approved pursuant to the Sale Order in advance of the 

closing date is prudent and in the best interests of the Debtors’ estates. 

16. For the avoidance of doubt, nothing contained in the TSA, or this Motion should 

be construed as an assumption or assumption and assignment of any executory contract or 

unexpired lease. 

Waiver of Bankruptcy Rule 6004(h) 

17. Bankruptcy Rule 6004(h) provides that an “order authorizing the use, sale, or 

lease of property . . . is stayed until the expiration of 14 days after entry of the order, unless the 

court orders otherwise.”  Fed. R. Bankr. P. 6004(h). 

18. To the extent applicable, the Debtors request a waiver of the fourteen-day stay 

requirement under Bankruptcy Rule 6004(h).  In brief, the Debtors respectfully request that the 

Debtors be authorized to enter into the TSA as soon as possible.  Accordingly, the Debtors 

respectfully request that the Order be effective immediately upon entry of such order and that the 

fourteen-day stay under Bankruptcy Rule 6004(h) (to the extent such stay is applicable) be 

waived. 

 WHEREFORE, the Debtors respectfully request the entry of an Order, in substantially 

the form attached hereto as Exhibit “A”,  (i) granting this Motion, (ii) authorizing the Debtors to 

enter into the Transition Services Agreement in substantially the form attached hereto as Exhibit  
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“B”, and (iii) granting such other and further relief as the Court deems just and proper. 

Dated: February 5, 2021   Respectfully submitted, 
 
      BERGER SINGERMAN LLP 
      Counsel for the Debtors and 
       the Debtors-in-Possession  
      1450 Brickell Avenue, Ste. 1900 
      Miami, FL  33131 
      Telephone: (305) 755-9500 
      Facsimile: (305) 714-4340  
 
      By:   /s/ Christopher Andrew Jarvinen 

        Christopher Andrew Jarvinen 
        Florida Bar No. 021745 
        cjarvinen@bergersingerman.com 
    Paul Steven Singerman 
 Florida Bar No. 0378860 
 singerman@bergersingerman.com 
  

 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that a true and correct copy of the foregoing has been served 

electronically through the Court’s CM/ECF System upon all parties registered to receive 

electronic notice in this case as reflected on the attached Electronic Mail Notice List on this 5th 

day of February, 2021.  

       
       /s/ Christopher Andrew Jarvinen   
       Christopher Andrew Jarvinen 
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Electronic Mail Notice List 

The following is the list of parties who are currently on the list to receive email notice/service 
for this case.  

• Brett M Amron, Esq. on behalf of Plaintiff Global Capital Invest Finance, LTD. 
bamron@bastamron.com, 
mdesvergunat@bastamron.com,jmiranda@bastamron.com,kjones@bastamron.comScott 
Andron     sandron@broward.org, swulfekuhle@broward.org 

• Eric N Assouline     ena@assoulineberlowe.com, ah@assoulineberlowe.com 
• Paul A Avron     pavron@bergersingerman.com, 

efile@bergersingerman.com;efile@ecf.inforuptcy.com;mmorgan@bergersingerman.com 
• Jeffrey P. Bast     jbast@bastamron.com, 

jdepina@bastamron.com;kjones@bastamron.com;jmiranda@bastamron.com;mdesvergu
nat@bastamron.com 

• Chase A Berger     bknotifications@ghidottiberger.com, 
gbadmin@ecf.courtdrive.com;rbecker@ghidottiberger.com 

• Lissette M Carreras     LCARRERAS@BASTAMRON.COM, jmiranda@bastamron.com 
• Adisley M Cortez Rodriguez     Adisley.M.Cortez-Rodriguez@usdoj.gov 
• Melbalynn Fisher     mfisher@ghidottiberger.com 
• Gavin Gaukroger     ggaukroger@bergersingerman.com 
• Alan C Hochheiser     ahochheiser@mauricewutscher.com, 

8371350420@filings.docketbird.com 
• Phillip M. Hudson III on behalf of Creditor Chubb Custom Insurance Company 

pmhudson@duanemorris.com, 
gagosto@duanemorris.com;jfgarcia@duanemorris.com;mlswing@duanemorris.com;Aut
oDocketMIA@duanemorris.com 

• Christopher A Jarvinen     cjarvinen@bergersingerman.com, 
mdiaz@bergersingerman.com;efile@bergersingerman.com;efile@ecf.inforuptcy.com 

• Jaime Burton Leggett     jleggett@bastamron.com, 
jmiranda@bastamron.com,mdesvergunat@bastamron.com 

• Office of the US Trustee     USTPRegion21.MM.ECF@usdoj.gov 
• Heather L. Ries     hries@foxrothschild.com, ralbert@foxrothschild.com 
• Paul Steven Singerman     singerman@bergersingerman.com, 

mdiaz@bergersingerman.com;efile@bergersingerman.com;efile@ecf.inforuptcy.com 
• Edward Soto     edward.soto@weil.com, ann.merlin@weil.com;edward-soto-

1991@ecf.pacerpro.com 
• Robert Zarco, Esq on behalf of Creditor Raimundo Santamarta, Jr. 

rzarco@zarcolaw.com 
• Andrew D. Zaron     azaron@leoncosgrove.com, jfelipe@leoncosgrove.com 
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EXHIBIT “A” 
 

Proposed Order 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
www.flsb.uscourts.gov 

 
In re: 
 
TAMARAC 10200, LLC and    Case No. 20-bk-23346-PDR 
UNIPHARMA, LLC,      Case No. 20-bk-23348-PDR 
 

Debtors.1     Chapter 11 Cases 
(Jointly Administered) 

_____________________________/ 
 

ORDER GRANTING DEBTORS’ EXPEDITED MOTION FOR  
AUTHORITY TO ENTER INTO THE TRANSITION SERVICES AGREEMENT 

 
THIS MATTER having come before the Court for a hearing on February ___, 2021 at 

___ a.m./p.m. in Fort Lauderdale, Florida (the “Hearing”) upon the Debtors’ Expedited Motion 

for Authority to Enter Into the Transition Services Agreement [ECF No. ___] (the “Motion”) 2, 

filed by above-captioned debtors-in-possession (the “Debtors”).  The Motion seeks authority to 

 
1  The last four digits of each Debtor’s federal tax identification number are Tamarac 10200, LLC (2050) and 

Unipharma, LLC (8962). The address of the Debtors is 10200 N.W. 67th Street, Tamarac, FL 33321. 
2  Capitalized terms not defined herein shall have the meanings ascribed to them in the Motion. 
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enter into the Transition Services Agreement with the Purchaser.  The Court, having considered 

the Motion, finds that: (i) the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 

and 1334; (ii) this is a core proceeding pursuant to 28 U.S.C. § 157; (iii) venue is proper before 

this Court pursuant to 28 U.S.C. §§ 1408 and 1409; (iv) notice of the Motion was proper and 

sufficient under the circumstances and no other or further notice is necessary; (v) the relief 

requested in the Motion is in the best interests of the Debtors, their estates, their creditors and 

other parties in interest; and (vi) the Court having reviewed the Motion and determined that the 

legal and factual bases set forth in the Motion and at the Hearing establish just cause for the 

relief granted herein; and after due deliberation and sufficient cause appearing therefor, does for 

the reasons stated in the Motion and on the record of the Hearing, all of which are incorporated 

herein, 

ORDERS as follows:  

1. The Motion is GRANTED.  

2. The Debtors are authorized, but not directed, to enter into the TSA, together with 

all additional instruments and documents that may be reasonably necessary or desirable to 

implement the terms of the TSA, and to provide the services on the terms outlined in the TSA. 

3. The Debtors are authorized to take any and all actions reasonably necessary to 

effectuate the terms of the TSA and any prior actions taken are hereby approved and authorized.   

4. Subject to the terms of the TSA, the TSA and any related agreements and/or 

instruments may be waived, modified, amended, or supplemented by agreement of the Debtors 

and the Purchaser, without further action or order of the Court; provided, however, that any such 

waiver, modification, amendment, or supplement is not materially adverse to the Debtors’ estates 
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and substantially conforms to, and effectuates, the TSA and any related agreements and/or 

instruments and this Order. 

5. This Order incorporates all of the findings of fact set forth in the Order Granting 

Debtors’ Motion for Entry of an Order (I) Approving Stalking Horse Bid Agreement and 

Authorizing the Sale of Certain Assets of the Debtors Outside the Ordinary Course of Business, 

(II) Authorizing the Sale of Assets Free and Clear of All Claims and Liens Except for Permitted 

Liens, Encumbrances and Assumed Liabilities, (III) Authorizing the Assumption and Assignment 

of Certain Executory Contracts and Unexpired Leases, and (IV) Granting Related Relief (the 

“Sale Order”) [ECF No. 315] in their entirety. 

6. Nothing contained herein shall be construed as authorizing or approving any 

assumption or assumption and assignment of any executory contract or unexpired lease 

7. Notwithstanding the provisions of Bankruptcy Rule 6004(h) and 6006(d), this 

Order shall be immediately effective and enforceable upon its entry. 

8. This Court shall retain jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, or enforcement of this Order. 

#     #     # 

Submitted by: 
Christopher Andrew Jarvinen, Esq. 
BERGER SINGERMAN LLP 
1450 Brickell Avenue, Suite 1900 
Miami, FL  33131 
Telephone: (305) 755-9500 
Facsimile: (305) 714-4340 
Email:  cjarvinen@bergersingerman.com 
 
(Attorney Jarvinen is directed to serve a signed copy of this Order upon all interested parties and to file a 
Certificate of Service with the Court.) 
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EXHIBIT “B” 
 

Transition Services Agreement 
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TRANSITION SERVICES AGREEMENT 

This TRANSITION SERVICES AGREEMENT (this “Agreement”) dated as of 
the Closing Date under the Purchase Agreement (hereinafter defined)(the “Effective Date”) is 
made and entered into among Unipharma, LLC, a Delaware limited liability company, and 
TAMARAC 10200, LLC, a Florida limited liability company, on the one hand (each, a 
“Company” and collectively, the “Companies”), and New Vision Pharmaceuticals LLC, a 
Delaware limited liability company (“Purchaser”), on the other hand. Each Company and 
Purchaser are individually referred to as a “Party” and collectively as the “Parties.” 

RECITALS 

WHEREAS, the Companies and Purchaser entered into that certain Asset 
Purchase Agreement, dated as of December 7, 2020 (as amended, modified or supplemented 
from time to time in accordance with its terms, the “Purchase Agreement”); 

WHEREAS, in furtherance of the transactions contemplated by the Purchase 
Agreement, the Parties desire that (a) the Companies shall provide or cause to be provided to 
Purchaser certain services and other assistance on a transitional basis and in accordance with the 
terms and subject to the conditions set forth herein and (b) Purchaser shall provide or cause to be 
provided to the Companies certain services on a transitional basis and in accordance with the 
terms and subject to the conditions set forth herein; and 

WHEREAS, this Agreement is being executed and delivered in connection with 
the Purchase Agreement. 

NOW THEREFORE, in consideration of the mutual agreements, provisions and 
covenants contained in this Agreement, and for other good and valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged, the Parties, intending to be legally 
bound, hereby agree as follows: 

ARTICLE 1 
 

DEFINITIONS. 

1.1 Definitions.  The following capitalized terms shall have the meanings specified in this 
Section 1.1.  Capitalized terms used in this Agreement but not defined in this Section 1.1 
or elsewhere in this Agreement shall have the respective meanings for such terms set 
forth in the Purchase Agreement. 

(a) “Agreement” shall have the meaning set forth in the preamble. 

(b) “Company” shall have the meaning set forth in the preamble. 

(c)  “Company Services” shall have the meaning set forth in Section 2.1(a). 

(d) “Confidential Information” shall have the meaning set forth in Article 5. 
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(e) “Contracting Parties” shall have the meaning set forth in Article 8. 

(f) “Disclosing Party” shall have the meaning set forth in Article 5. 

(g) “Effective Date” shall have the meaning set forth in the preamble. 

(h) “Nonparty Affiliates” shall have the meaning set forth in Article 8.  

(i) “Notices” shall have the meaning set forth in Article 8.  

(j)  “Party” shall have the meaning set forth in the preamble. 

(k) “Provider” means the Party or any of its Affiliates providing a Service under this 
Agreement. 

(l)  “Purchase Agreement” shall have the meaning set forth in the Recitals. 

(m)  “Purchaser Services” shall have the meaning set forth in Section 2.1(b). 

(n) “Purchaser” shall have the meaning set forth in the preamble. 

(o) “Receiving Party” shall have the meaning set forth in Article 5. 

(p) “Recipient” means the Party or any of its Affiliates to whom a Service is being 
provided under this Agreement. 

(q) “Representative” of a Person means any director, officer, employee, agent, 
consultant, accountant, auditor, attorney or other representative of such Person. 

(r) “Sales and Services Taxes” shall have the meaning set forth in Section 3.3(a). 

(s) “Service Fee” shall have the meaning set forth in Section 3.1. 

(t) “Services” shall have the meaning set forth in Section 2.1(b). 

(u) “Systems” means systems, networks, software, e-mail, databases, other computer-
based resources, or similar technology. 

(v) “Tax Benefit” shall have the meaning set forth in Section 3.3(c). 

(w) “Term” shall have the meaning set forth in Section 4.1. 

(x) “Transferor Party” shall have the meaning set forth in Section 3.3(c). 

(y) “Transferee Party” shall have the meaning set forth in Section 3.3(c). 
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ARTICLE 2 
 

SERVICES. 

2.1 Services.   

(a) Company Services.  Upon the terms and subject to the conditions of this 
Agreement, the Companies shall provide or cause to be provided to the Purchaser 
the services listed in Schedule 2.1(a) (the “Company Services”). 

(b) Purchaser Services.  Upon the terms and subject to the conditions of this 
Agreement, Purchaser shall provide or cause to be provided to the Companies the 
services listed in Schedule 2.1(b) (the “Purchaser Services”, and collectively with 
the Company Services, the “Services”). 

(c) All of the Services shall be for the sole use and benefit of the Companies or 
Purchaser, as applicable. None of the Services listed on any Schedule shall require 
the relevant Provider to provide to the Recipient or any of its Affiliates or any of 
their respective Representatives, in connection with the Services or otherwise, any 
(i) legal, regulatory, compliance or tax advice; or (ii) financing services or 
arrangements; in each case (i) through (ii), to the extent their provision is 
prohibited or restricted by applicable Law or puts the Companies’ or Purchaser’s 
existing plans or benefits at risk. 

2.2 Duration of Services.  

(a) Upon the terms and subject to the conditions of this Agreement, Provider shall 
provide or cause to be provided to Recipient each Service until the earliest to 
occur with respect to each such Service, of (i) the expiration of the period of 
duration of such Service as set forth on Schedule 2.1(a) or Schedule 2.1(b), as 
applicable, or (ii) the termination or expiration of this Agreement pursuant to 
Article 4; provided, however, to the extent that Provider’s ability to provide a 
Service is dependent on the continuation of any other Service, Provider’s 
obligation to provide such dependent Service shall terminate automatically with 
the termination of such other Service.  

(b) As promptly as reasonably practicable following the Effective Date, each 
Recipient shall: (i) become completely independent of Provider with respect to 
the Services; (ii) provide or procure for itself all such Services on a self-sufficient 
basis; and (iii) assume the responsibility for such Services.  During the Term, as 
part of the Services, Provider shall cooperate in a commercially reasonable 
manner with each Recipient to facilitate the transfer of responsibility for the 
Services to such Recipient.  

2.3 Standards of Service.  Except as otherwise expressly provided in this Agreement, 
Provider shall perform the Services to be provided under this Agreement in a manner 
substantially equivalent to the manner in which, and at the overall standards of quality 
and availability at which, such Services were provided by or on behalf of the Business 
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immediately prior to the Effective Date. If a Service was provided immediately prior to 
the Effective Date by a third party, Provider shall use its reasonable efforts to ensure that 
the quality and availability of such Service is provided to Recipient in a manner 
consistent with the applicable agreement pursuant to which such third party provided the 
Service to the Business immediately prior to the Effective Date. No Provider shall be 
required to perform any obligation under this Agreement that would result in the breach 
or violation of any applicable Law.  No Provider shall be required to hire new personnel, 
expand its facilities or incur new capital expenses in order to provide any Services.  
Recipient shall not resell or make available the Services to third parties, and shall only 
use the Services for substantially the same purposes and in substantially the same manner 
as the same had been used with respect to the Business immediately prior to Closing.  

2.4 Third Party Providers.  Provider shall have the right to designate a qualified third party 
provider or, in the case of Purchaser, an Affiliate, to provide the applicable Services with 
the prior written consent of Recipient, such consent not to be unreasonably withheld, 
conditioned or delayed; provided that such third party provider has agreed to be bound by 
confidentiality obligations at least as protective of Recipient as those included in Article 
6 of this Agreement; provided further that Recipient’s prior written consent will not be 
required if the designated third party provider (a) is an Affiliate of Purchaser, (b) was 
engaged by Provider, prior to the Effective Date, to provide Provider or its Affiliates with 
substantially the same Service, including Automatic Data Processing, Inc., or (c) is a 
third party provider who provided the same services to a Company, an Affiliate thereof, 
or the Business prior to the Effective Date. 

2.5 Third Parties.  Provider shall timely obtain all third party consents, approvals, permits, 
and licenses, required in connection with the performance of the Services. 

2.6 Information.  If Provider requires information within the control of Recipient to perform 
any Services, Recipient shall promptly provide such information, or cause such 
information to be provided, to Provider. Such information shall be subject to Article 5.  

2.7 Modifications.  Provider may modify a Service (including with respect to scope, timing 
and quality) (a) to the extent the same modification is made with respect to Provider’s 
receipt of such Service from a third party provider, or (b) if provision of such Service is 
prohibited or restricted by applicable Law or puts Provider or its Affiliates’ existing plans 
or benefits at risk; provided that in either case: (x) Provider will provide written notice of 
the need for modification and the details of such modification to Recipient as soon as 
reasonably practicable; (y) Provider will use commercially reasonable efforts to limit the 
disruption to the operation of the Recipient’s business caused by such modification; and 
(z) Recipient may terminate such Service immediately upon notice to Provider. 

2.8 Service Representatives.  Each Party shall appoint and maintain a representative for the 
Services who shall: (a) supervise the activities of its respective employees and 
Representatives with respect to the Services; and (b) serve as an initial point of contact 
for the other Party with respect to questions and issues that may arise in connection with 
the Services.  
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ARTICLE 3 

 
FEES. 

3.1 Service Fees.  In consideration for the provision by Provider of the Services, Provider 
shall charge Recipient, and Recipient shall pay Provider, for Services, the fees as set forth 
on Schedule 2.1(a) or Schedule 2.1(b), as applicable (the “Service Fee”), payable in 
accordance with the payment details set forth in Section 3.2 below. 

3.2 Payment Details. Purchaser shall provide the necessary funds to the Companies every 
other week beginning three (3) Business Days prior to the date upon which payroll is 
owed by the Purchaser, into the payroll account of the Companies in order to fund the 
payroll payments for the employees of the Purchaser for such two-week prior period.  In 
addition, the Purchaser shall pay the invoice amount(s) charged by Automatic Data 
Processing, Inc. (“ADP”), as the payroll processor for the Companies, within three (3) 
Business Days after receipt from the Companies of a copy of the invoice from the ADP 
Provider. The Purchaser shall reimburse the Companies for pre-paid worker’s 
compensation insurance premiums which were prepaid by the Companies for the time 
period covered by this Agreement.  The Recipient shall pay any other undisputed 
amounts owed to the Companies for Services rendered pursuant to Schedule 2.1(a) within 
three (3) Business Days after receipt of reasonably detailed invoices for such amounts 
from Provider, along with reasonable documentation supporting such requested amounts.    

3.3 Taxes.   

(a) All charges and fees, including the Service Fees, to be paid to Provider under this 
Agreement are exclusive of any and all sales, use, excise, consumption, transfer, 
value-added, goods or services taxes or other similar taxes, however designated or 
levied, required by Law to be collected from Recipient or which may be assessed 
on or imposed in connection with the provision or sale of the Services hereunder 
(“Sales and Services Taxes”).  Within a reasonable time after determining that 
any Sales and Services Taxes are reasonably expected to be imposed on the 
provision of Services hereunder, Provider shall provide Recipient with notice of 
(i) the jurisdictions reasonably expected to impose such Sales and Services Taxes 
on the provision of the Services hereunder, (ii) the Services subject to such Sales 
and Services Taxes, and (iii) the estimated tax rate with respect to such Services.  
If any Sales and Services Taxes are assessed or imposed, (a) Provider shall deliver 
to Recipient an invoice (or other valid and customary documentation) reflecting 
such Sales and Services Taxes in accordance with applicable Law, (b) Recipient 
shall pay to Provider the amount shown as due on such invoice in accordance with 
Section 3.2, and (c) Provider shall remit such amount received from Recipient in 
respect of such Sales and Services Taxes to the applicable governmental authority 
in accordance with applicable Law. 

(b) Notwithstanding anything in this Agreement to the contrary, the Parties shall be 
entitled to deduct and withhold, or cause to be deducted and withheld, from any 
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amount otherwise payable pursuant to this Agreement such amounts as the Parties 
are required to deduct and withhold with respect to the making of any such 
payment under any provision of U.S. federal, state, local or foreign tax law; 
provided, however, that the Parties shall use commercially reasonable efforts to 
cooperate to eliminate or minimize any such withholding, with such efforts to 
include the use of commercially reasonable efforts to perform any procedural 
requirement (including completing any certificate, forms or other document) 
necessary or useful to secure the benefit of any reduction of such withholding.  To 
the extent that amounts are so withheld, the withholding Party shall remit such 
amounts to the relevant governmental authority, and such amounts shall be treated 
for all purposes of this Agreement as having been paid to the Person in respect of 
which such deduction and withholding was made. 

(c) In the event that a Party (the “Transferor Party”) receives any credit, reduction or 
refund of any Sales and Services Taxes (a “Tax Benefit”) for which the other 
Party (the “Transferee Party”) is economically responsible pursuant to this 
Agreement, the Transferor Party shall provide the Transferee Party with an 
amount equal to such Tax Benefit (but only to the extent of payments made under 
this Agreement by the Transferee Party to the Transferor Party with respect to the 
Sales and Services Taxes giving rise to such credit, reduction or refund), as and 
when actually realized, and net of any additional Taxes and out-of-pocket 
expenses incurred in connection therewith by the Transferor Party.  A Transferee 
Party shall repay to the Transferor Party any Tax Benefit paid to the Transferee 
Party by the Transferor Party pursuant to this Section 3.3(c) (plus any penalties, 
interest or other charges imposed by the relevant governmental authority) in the 
event that the Transferor Party is required to repay such Tax Benefit to such 
governmental authority. 

(d) The Parties will reasonably cooperate with each other in determining the extent to 
which any Sales and Service Taxes described in this Section 3.4 are due and 
owing under the circumstances, and will use commercially reasonable efforts to 
minimize any such Sales and Service Taxes, including by making reasonably 
available to each other any resale certificate, information regarding out-of-state 
use of materials, services or sale, and other exemption certificates or information 
reasonably requested by either Party.  Each Party agrees to provide the other Party 
such information and data as reasonably requested from time to time, and to 
reasonably cooperate with the other Party, in connection with (i) the reporting of 
any Sales and Services Taxes or other taxes connected to the provision of 
Services under this Agreement, (ii) any audit relating to any Sales and Services 
Taxes or other taxes connected to the provision of Services under this Agreement, 
or (iii) any assessment, refund, claim or legal proceeding relating to any Sales and 
Services Taxes or other taxes connected to the provision of Services under this 
Agreement.  Each Party shall promptly notify the other Party of any deficiency 
claim or similar notice by a governmental authority received by such Party with 
respect to any Sales and Services Taxes or other taxes connected to the provision 
of Services under this Agreement. 
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3.4 Accounting and Authority.  The Parties acknowledge and agree that with respect to 
Services relating to bookkeeping, treasury, finance, and audit, regarding each, Provider’s 
role is to provide Services on behalf of Recipient and therefore, Recipient shall retain the 
economic benefits and risks associated with such activities.  The Parties acknowledge and 
agree that Recipient retains authority for all decisions relating to its finances and 
accounting and in Provider’s provision of Services, Provider is not making any decisions 
or commitments on behalf of Recipient. 

ARTICLE 4 
 

TERM AND TERMINATION. 

4.1 Term.  The term of this Agreement shall commence immediately upon the Effective Date 
and terminate upon the earlier of (a) last date on which either Party is obligated to 
provide any Service to the other Party in accordance with the terms hereof and (b) the 
date which is one (1) year following the Effective Date (the “Term”). 

4.2 Termination.  Upon written notice to the other Party, this Agreement may be terminated: 

(a) by Provider (i) if Recipient is in material breach of the terms of this Agreement 
and Recipient fails to cure such breach within fifteen (15) days after Provider 
delivers written notice of such breach to Recipient, or (ii) if Recipient has failed 
to make undisputed payments as required under Article 3 and Recipient fails to 
cure such breach within five (5) days after Provider delivers written notice of such 
breach to Recipient; or 

(b) by Recipient if Provider is in material breach of the terms of this Agreement and 
Provider fails to cure such breach within fifteen (15) days after Recipient delivers 
written notice of such breach to Provider. 

Notwithstanding the foregoing, a Party’s failure to terminate this Agreement in the event 
of a material breach of this Agreement by the other Party under Section 4.2 will not 
constitute a waiver by such Party of such breach or affect in any way any other rights or 
remedies such Party might otherwise have given such breach.  Such Party’s remedies for 
any such breach are cumulative. 

4.3 Partial Termination of Services. With respect to any Service, Recipient may terminate 
such Service, in whole but not in part, for convenience by providing ten (10) days Notice 
to the other Party.  If any Service is terminated pursuant to this Section 4.3, or upon the 
completion of the duration of any Service, Schedule 2.1(a) or Schedule 2.1(b), as 
applicable, shall automatically be deemed to be updated to reflect such termination in 
Service. 

4.4 Effect of Termination. 

(a) Upon termination of any Service in accordance with this Agreement, Provider 
will have no further obligation to provide such terminated Service and Recipient 
shall have no obligation to pay any Service Fees relating to any such terminated 
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Service; provided that Recipient shall remain obligated to Provider for any 
Service Fees or other required amounts owed and payable in respect of such 
terminated Service that was provided prior to the effective date of termination. In 
connection with the termination of any Service, the provisions of this Agreement 
not relating solely to such terminated Service shall survive any such termination.  

(b) The Parties agree that the Assumed Contracts (as that term is defined in the 
Purchase Agreement) listed on Schedule 4.4(b), attached hereto, of the Purchase 
Agreement shall be retained by the Companies, and (i) upon expiration or 
termination of this Agreement in accordance with this Article 4 each such 
Assumed Contract shall be assigned to Purchaser, and/or (ii) upon termination of 
an individual Service in accordance with Section 4.3, each Assumed Contract that 
exclusively relates to the terminated Service shall be assigned to Purchaser. In 
each case (i) and (ii), the Companies shall deliver to Purchaser an executed 
assignment and assumption agreement, in form and substance acceptable to 
Purchaser within a single Business Day of the applicable expiration or 
termination. 

(c) Upon termination of this Agreement pursuant to this Article 4, all rights and 
obligations of the Parties hereunder shall terminate (other than Article 1, Article 
3, Section 4.4, Article 5, Article 6, Article 7, and Article 8, which shall survive 
such termination indefinitely). 

ARTICLE 5 
CONFIDENTIALITY, COMMON INTEREST AGREEMENT AND LITIGATION 

INFORMATION. 

 5.1 Confidentiality. Recipient and Provider acknowledge that, by reason of their 
relationship, they may have access to certain information and materials concerning the other 
Party’s operations, activities, business and products (including information and materials 
contained in technical data provided to the other Party, information concerning the Business, 
financial information and data, strategies and marketing and customer information) which is 
confidential and of substantial value to the disclosing Party, which value would be impaired if 
such information were disclosed to third parties (“Confidential Information”).  For clarity, 
information concerning the Business constitutes the “Confidential Information” of Purchaser. 
Each Party agrees that it shall not, and shall cause its officers, directors, members, managers, 
partners, employees, agents and other Representatives not to, use in any way, for their own 
account or the account of any third party (including any Affiliate of either Company), or disclose 
to any third party (including any Affiliate of either Company), any such Confidential 
Information, without prior written authorization from the other Party, except as otherwise 
required by Law and then only after compliance with all of the terms of this Article 5. Each Party 
will take reasonable precautions to protect the confidentiality of such Confidential Information 
consistent with the efforts exercised by it with respect to its own Confidential Information.  
Notwithstanding anything to the contrary set forth herein, a Party who receives Confidential 
Information (the “Receiving Party”) from the other Party (the “Disclosing Party”) shall not be 
required to hold in confidence information that (a) is or becomes, as of the date of disclosure to 
the other Party generally available to the public other than as a result of a breach of these 
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provisions by the Receiving Party or (b) becomes available to the Receiving Party after the 
Effective Date on a non-confidential basis from a source other than the Disclosing Party or in 
connection with the provision of the Services, provided that the source of such information was 
not bound by a confidentiality agreement with, or bound by any other contractual, legal or 
fiduciary obligation of confidentiality to, the Disclosing Party with respect to such information. 
In the event that either Company is required to disclose any Confidential Information of 
Purchaser, or its Affiliates, in order to respond to a request from a Governmental Entity or as 
otherwise required by Law, then such Company shall (i) promptly notify Purchaser upon 
learning the requirements for such disclosure before making such disclosure, (ii) provide 
Purchaser with an opportunity to resist such disclosure, and (iii) exercise all options to preserve 
and maintain the confidentiality of such Confidential Information, including by seeking an 
applicable protective order.  The obligations under Article 5 of this Agreement shall survive the 
termination or expiration of this Agreement. 

 5.2 Retention of Privileges; Common Interest Agreement. Any and all privileges, 
including the attorney-client privilege, work-product doctrine, joint-defense privilege, common-
interest privilege, the accountant-client privilege, or other applicable privileges or protections, 
held by the Companies shall not be deemed waived as a result of the transactions contemplated 
by the Purchase Agreement or this Agreement. Further, the Parties have concluded that, from 
time to time, their common legal interests may be best served by sharing information, 
documents, factual material, mental impressions, memoranda, strategies, legal theories, interview 
reports, investigation findings, legal analyses, and other information, communications, and 
confidences of each Party (“Common Interest Materials”), which would otherwise be privileged 
from disclosure to adverse or any other person or entity not a signatory to this Agreement as a 
result of the attorney-client privilege, work-product doctrine, joint-defense privilege, common-
interest privilege, or other applicable privileges or protections. The Parties are each of the 
opinion that it is in their common legal interest to share Common Interest Materials for the 
purpose of and in order to effectively assert, bring, defend, refute and/or resolve the claims, or to 
enforce rights held by one or both Parties, against any other person or entity not a signatory to 
this Agreement (“Joint Efforts”). Accordingly, each Party intends that such past, present, and 
future Joint Efforts shall not constitute or be construed as a waiver of any attorney-client, work-
product, joint-defense, common-interest, or other privilege to which the Parties are entitled either 
individually or collectively. The Parties acknowledge and agree that they have legal interests in 
common with each other relating to the Joint Efforts and agree to continue to make reasonable 
and good faith efforts cooperate with the other, and to share certain Common Interest Materials. 
All Common Interest Materials, and all work performed by and between the Parties and their 
respective counsel in connection with their common interests in the Joint Efforts has been and 
shall be accomplished pursuant to the common-interest privilege, common-interest doctrine, 
and/or joint-defense privilege. The pooling of confidential information between the Parties and 
counsel for the Parties is not intended to and shall not waive any attorney-client privilege, work-
product privilege, joint-defense privilege, common-interest privilege, or any other privilege or 
exemption from discovery that may be applicable to such material. These privileges may not be 
waived by any Party to this Agreement without the prior written consent of the Party which 
produced or generated the Common Interest Materials. The Parties and their respective counsel 
agree that they will not disclose Common Interest Materials, or the contents thereof, to anyone 
except their employees or staff to whom disclosure is reasonably necessary, in-house counsel, 
and experts or consultants retained for the Joint Efforts, in each case under conditions where the 
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applicable privileges are maintained. No disclosure of Common Interest Materials to any other 
person shall be made unless and until there has been joint consultation and agreement among the 
Parties to this Agreement. This Agreement governs all of the Common Interest Materials 
exchanged between the Parties to this Agreement, both before and after the date of this 
Agreement, whether or not designated as such by the Party producing the said information to the 
other. This Agreement, however, does not apply to any information that is otherwise obtainable 
by the receiving Party, including information in the public domain, in the possession of the 
receiving Party at the time of disclosure, or which was obtained through a source other than from 
the producing Party. Each Party agrees that Common Interest Materials received from another 
Party to this Agreement shall be used only in connection with the Parties’ Joint Efforts and shall 
not be used for any other purpose. A Party may withdraw from the agreements set forth in this 
Section 5.2 (without terminating this Agreement) at any time. Any Party withdrawing from the 
agreements set forth in this Section 5.2 shall provide express prompt written notice to the other 
Party in advance of withdrawal. Subject to Section 5.3, the withdrawing Party agrees not to 
retain copies of any Common Interest Materials obtained pursuant to Section 5.2 of this 
Agreement. Outside counsel for either Party may retain file copies of Common Interest Materials 
as necessary to satisfy their usual and customary recordkeeping requirements. The withdrawal of 
a Party from Section 5.2 of this Agreement shall not change the confidential nature of any 
Common Interest Materials such Party has received. This Agreement shall continue to be in full 
force and effect notwithstanding the withdrawal from, or discontinuance of participation in the 
Joint Efforts by, any Party which is set forth in this Section 5.2. Any Party that withdraws from 
or discontinues participation in the Joint Efforts set forth in this Section 5.2 shall remain bound 
by this Agreement for any Joint Efforts undertaken up to the date of withdrawal from this 
Section 5.2.  Nothing contained in this Section 5.2 is intended to create any agency or attorney-
client relationship for the purpose of conflicts or otherwise.  Moreover, the participation in, or 
the receipt of any Common Interest Materials shall not disqualify counsel to any Party from (a) 
taking a position adverse to another party in the Bankruptcy Court should a dispute arise or (b) 
accepting any engagement, including (without limitation) in any matter in which another Party to 
this Agreement may be adverse.   
 

5.3 Litigation Information.  Notwithstanding the foregoing or anything contained in 
this Agreement to the contrary, Purchaser understands, acknowledges and agrees that the 
Companies may use Confidential Information to the extent necessary to comply with its 
obligations under the Federal Rules of Bankruptcy Procedure to respond to discovery, including 
with respect to the Bankruptcy Rule 2004 examination duces tecum filed on January 4, 2021 
(D.E. 168) (the “Subpoena”), and in connection with the pursuit of the Insider Avoidance 
Actions (as defined in the Purchase Agreement) (the “Litigation Information”); provided 
however, that the Litigation Information shall exclude (i) all Confidential Information  
concerning the Business after the Closing Date, (ii) all Confidential Information not required by 
the Companies to comply with the Subpoena, discovery requests arising in the Chapter 11 Cases 
or affirmatively pursue the Insider Avoidance Actions, and (iii) Confidential Information related 
to intellectual property, trade secrets, manufacturing manuals or protocols, and customer or 
supplier lists. Purchaser understands and the Companies acknowledge that the production of any 
Litigation Information in response to discovery, including the Subpoena, shall not violate Article 
5 of this Agreement, if documents or information are produced subject to the terms of the 
Stipulated Protective Order and Confidentiality Agreement (D.E. 226) (“Protective Order”) 
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provided that if the Companies seek to change the confidentiality designation of any Litigation 
Information being produced, the Companies agree to promptly notify Purchaser in writing, to 
enable it to have an opportunity to appear and be heard on whether such information should be 
disclosed. If the Companies inadvertently produce or disclose privileged information, such 
production or disclosure shall not be deemed a waiver of any privilege or confidentiality 
protections afforded to such information, and in such circumstances, the Companies, Purchaser 
or both, may exercise the rights of the Companies as the producing party under the Protective 
Order to make demand of all recipients of the inadvertently disclosed information that they 
return or confirm the destruction of such materials.    

ARTICLE 6 
 

REPRESENTATIONS AND WARRANTIES. 

6.1 Disclaimer of Warranties.  Except as expressly set forth herein, the Parties acknowledge 
and agree that the Services are provided as-is, that the Recipient assumes all risks and 
liability arising from or relating to its use of and reliance upon the Services and Provider 
makes no representation or warranty with respect thereto.  EXCEPT AS EXPRESSLY 
SET FORTH HEREIN, EACH PARTY HEREBY EXPRESSLY DISCLAIMS ALL 
REPRESENTATIONS AND WARRANTIES REGARDING THIS AGREEMENT OR 
THE SERVICES, WHETHER EXPRESS OR IMPLIED, INCLUDING ANY 
REPRESENTATION OR WARRANTY IN REGARD TO QUALITY, 
PERFORMANCE, NONINFRINGEMENT, COMMERCIAL UTILITY, 
MERCHANTIBILITY OR FITNESS OF THE SERVICES FOR A PARTICULAR 
PURPOSE. 

6.2 Company Representations and Warranties.  The Companies represents and warrants that, 
provided that the Bankruptcy Court authorizes the Companies to execute and deliver this 
Agreement by an order issued by such Court, then, each of the Companies has the 
authority to enter into and perform its covenants and agreements set forth in this 
Agreement, and that the execution, delivery and performance of this Agreement does not 
materially conflict with or constitute a material breach or default under the terms and 
conditions of its organizational documents. 

6.3 Purchaser Representations and Warranties.  Purchaser represents and warrants that it has 
the authority to enter into and perform its covenants and agreements set forth in this 
Agreement, and that the execution, delivery and performance of this Agreement does not 
materially conflict with or constitute a material breach or default under the terms and 
conditions of its organizational documents.  

ARTICLE 7 
 

LIMITATION OF LIABILITY. 

EXCEPT WITH RESPECT TO LIABILITY FOR PAYMENTS IN ACCORDANCE WITH 
ARTICLE 3 AND A PARTY’S BREACH OF ITS CONFIDENTIALITY OBLIGATIONS 
UNDER ARTICLE 5 IN NO EVENT SHALL EITHER PARTY BE LIABLE, WHETHER IN 
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CONTRACT, TORT (INCLUDING NEGLIGENCE AND STRICT LIABILITY) OR 
OTHERWISE, FOR ANY LOSSES ARISING FROM OR RELATED TO THIS AGREEMENT 
THAT ARE IN THE NATURE OF LOST PROFITS OR INDIRECT, SPECIAL, 
CONSEQUENTIAL, PUNITIVE, SPECULATIVE OR INCIDENTAL DAMAGES, 
REGARDLESS OF WHETHER SUCH PARTY HAS BEEN ADVISED OF THE 
POSSIBILITY OF SUCH DAMAGES AND IN NO EVENT SHALL A PARTY’S LIABILITY 
HEREUNDER EXCEED THE AGGREGATE OF ALL SERVICE FEES PAID TO SUCH 
PROVIDER DURING THE TERM OF THIS AGREEMENT. 

ARTICLE 8 
 

MISCELLANEOUS. 

8.1 Notices.  All notices, demands, requests, waivers, consents, approvals or other 
communications (collectively, “Notices”) required or permitted to be given hereunder or 
that are given with respect to this Agreement shall be in writing and shall be personally 
served, delivered by a nationally recognized overnight delivery service with charges 
prepaid, or transmitted by hand delivery or electronic mail, addressed as set forth below, 
or to such other address as such Party shall have specified most recently by written 
Notice. Notice shall be deemed given on the date of service or transmission if personally 
served or transmitted by electronic mail with confirmation of receipt; provided, however, 
that, if delivered or transmitted on a day other than a Business Day, notice shall be 
deemed given on the next Business Day. Notice otherwise sent as provided herein shall 
be deemed given on the next Business Day following timely deposit of such Notice with 
an overnight delivery service: 

If to the Companies, to: 
 
Unipharma, LLC 
Tamarac 10200, LLC 
425 West New England Avenue 
Suite 300 
Winter Park, FL  32789 
Email: NLuria@SolicCapital.com 
 
With a copy to: Berger Singerman LLP 
1450 Brickell Avenue 
Suite 1900 
Miami, Florida 33131 
Attention: Paul Steven Singerman, Esq. 

Christopher Andrew Jarvinen, Esq. 
Email: singerman@bergersingerman.com 

cjarvinen@bergersingerman.com 
 
If to Purchaser, to: 
 
c/o MS Capital Partners Adviser Inc. 
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1585 Broadway 
New York, NY 10036 
Attention: Frederik Wijsenbeek 
Email: frederik.wijsenbeek@morganstanley.com 
 
With a copy to: Weil, Gotshal & Manges LLP 
767 Fifth Avenue 
New York, NY 10153 
 
Attention: Ray C. Schrock, P.C. 

Mariel E. Cruz, Esq. 
Alexander W. Welch, Esq. 

Email: ray.schrock@weil.com 
mariel.cruz@weil.com 
alexander.welch@weil.com 

 
8.2 Entire Agreement. This Agreement and the Purchase Agreement (along with any other 

agreements entered into thereto) constitute the entire agreement between the Parties 
pertaining to the subject matter hereof and supersede all prior agreements, 
understandings, negotiations, and discussions , whether oral or written, of the Parties; 
provided, that nothing herein shall modify or alter the terms, rights or obligations under 
the Loan Documents or the DIP Documents prior to Closing (as those terms are defined 
in the Purchase Agreement). This Agreement may be amended, supplemented or 
modified, and any of the terms, covenants, representations, warranties or conditions may 
be waived, only by a written instrument executed by the Parties, or in the case of a 
waiver, by the Party waiving compliance. No waiver of any of the provisions of this 
Agreement shall be deemed or shall constitute a waiver of any other provision hereof 
(whether or not similar), and no such waiver shall constitute a continuing waiver unless 
otherwise expressly provided. No failure on the part of any Party to exercise, and no 
delay in exercising, any right, power or remedy hereunder shall operate as a waiver 
hereof, nor shall any single or partial exercise of such right, power or remedy by such 
Party preclude any other or further exercise thereof or the exercise of any other right, 
power or remedy. 

8.3 Counterparts. This Agreement may be executed in two or more counterparts, each of 
which shall be deemed an original, and all of which together shall constitute one and the 
same instrument. Counterparts to this Agreement may be delivered via “pdf” or facsimile. 
In proving this Agreement, it shall not be necessary to produce or account for more than 
one such counterpart signed by the Party against whom enforcement is sought. 

8.4 Invalidity. If any one or more of the provisions contained in this Agreement or in any 
other instrument referred to herein, shall, for any reason, be held to be invalid, illegal or 
unenforceable in any respect, the Parties shall negotiate in good faith to modify this 
Agreement, to ensure that this Agreement shall reflect as closely as practicable the intent 
of the Parties on the date hereof. If the final judgment of a court of competent jurisdiction 
or other Governmental Entity declares that any term or provision hereof is invalid, illegal 
or unenforceable, the Parties agree that the court making such determination will have the 
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power to reduce the scope, duration, area or applicability of the term or provision, to 
delete specific words or phrases, or to replace any invalid, illegal or unenforceable term 
or provision with a term or provision that is valid, legal and enforceable and that comes 
closest to expressing the intention of the invalid, illegal or unenforceable term or 
provision. 

8.5 Governing Law.  This Agreement, and any Proceeding that may be based upon, arise out 
of or relate or be incidental to this Agreement, the negotiation, execution, performance or 
consummation of this Agreement or the inducement of any Party to enter into this 
Agreement, whether for breach of Contract, tortious conduct or otherwise, and whether 
now existing or hereafter arising, will be exclusively governed by and construed and 
enforced in accordance with the internal Laws of the State of New York, without giving 
effect to any Law or rule that would cause the Laws of any jurisdiction other than the 
State of New York to be applied, except to the extent that such Laws are superseded by 
the Bankruptcy Code. 

8.6 Dispute Resolution.  In the event of any dispute, controversy or claim arising out of or 
relating to this Agreement, such dispute shall be resolved in accordance with Section 
10.11 of the Purchase Agreement. 

8.7 Waiver of Jury Trial.  EACH PARTY HEREBY WAIVES TO THE FULLEST 
EXTENT PERMITTED BY APPLICABLE LAW ANY RIGHT THEY MAY HAVE 
TO A TRIAL BY JURY IN RESPECT OF ANY PROCEEDING IN CONNECTION 
WITH A DISPUTE HEREUNDER. 

8.8 Specific Performance.  The Parties acknowledge and agree that both Parties would be 
damaged irreparably in the event that a Party does not perform its obligations under this 
Agreement in accordance with its specific terms or otherwise breaches this Agreement, 
so that, in addition to any other remedy that a Party may have under law or equity, the a 
Party shall be entitled to injunctive relief to prevent any breaches of the provisions of this 
Agreement by a Party and to enforce specifically this Agreement and the terms and 
provisions hereof.  

8.9 No Third Party Beneficiaries.  Nothing in this Agreement, express or implied, is intended 
to confer upon any other Person any rights or remedies of any nature under or by reason 
of this Agreement, expect as expressly provided herein, including Section 8.13. 

8.10 No Joint Venture. Nothing contained in this Agreement shall be deemed to constitute 
either party as the agent or representative of the other party, or both parties as joint 
venturers or partners for any purpose.  Neither party shall be responsible for the acts or 
omissions of the other party, nor will either party have the authority to speak for, 
represent or obligate the other party in any way without the prior written authority from 
the other party. 

8.11 Counting. If the due date for any action to be taken under this Agreement (including the 
delivery of Notices) is not a Business Day, then such action shall be considered timely 
taken if performed on or prior to the next Business Day following such due date.  
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8.12 Survival. Except as expressly set forth in this Agreement to the contrary, all 
representations and warranties and covenants of the Parties contained in this Agreement 
or in any document delivered pursuant hereto shall not survive the expiration or 
termination of this Agreement.  

8.13 Non-Recourse. All claims, Liabilities, Proceedings, or causes of action (whether in 
contract or in tort, in law or in equity, or granted by statute) that may be based upon, in 
respect of, arise under, out or by reason of, be connected with, or relate in any manner to 
a this Agreement, may be made only against (and are expressly limited to) the entities 
that are expressly identified as parties hereto in the preamble to this Agreement or, if 
applicable, their permitted assignees (collectively, the “Contracting Parties”). No Person 
who is not a Contracting Party, including any past, present or future director, officer, 
employee, incorporator, member, partner, manager, equity holder, Affiliate, agent, 
attorney, or representative of, and any financial advisor or lender to, any Contracting 
Party, or any director, officer, employee, incorporator, member, partner, manager, equity 
holder, Affiliate, agent, attorney, or representative of, and any financial advisor or lender 
to, any of the foregoing (collectively, the “Nonparty Affiliates”), shall have any Liability 
(whether in contract or in tort, in law or in equity, or granted by statute) for any claims, 
Liabilities, or causes of action, arising under, out of, in connection with, or related in any 
manner to a Transaction Dispute; and, to the maximum extent permitted by Law, each 
Contracting Party hereby waives and releases all such claims, Liabilities, and causes of 
action, against any such Nonparty Affiliates.  

8.14 Preparation of this Agreement. The Parties hereby acknowledge that (a) the Parties 
jointly and equally participated in the drafting of this Agreement, (b) the Parties have 
been adequately represented and advised by legal counsel with respect to this Agreement, 
and (c) no presumption shall be made that any provision of this Agreement shall be 
construed against either Party by reason of such role in the drafting of this Agreement.  

8.15 Assignment.  Neither Party may assign this Agreement or any of its rights or obligations 
hereunder, without the prior written consent of the other Party, except that (i) Purchaser 
may freely assign this Agreement, and any of its rights and obligations hereunder, in 
whole or in part, to a wholly owned Subsidiary, and (ii) the Companies may assign this 
Agreement, as a whole, with notice to Purchaser, to the Liquidating Trustee (if any) 
appointed pursuant to the Chapter 11 plan to administer the winding down of the 
Companies’ estates. Any purported assignment in violation of this Section shall be void. 
This Agreement shall be binding upon the successors and permitted assigns of the Parties 
and the name of a Party shall be deemed to include the names of its successors and 
permitted assigns. 

8.16 Construction.  Whenever the words “include”, “includes” or “including” are used in this 
Agreement they shall be deemed to be followed by the words “without limitation.” 

 [Signature page follows] 
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[SIGNATURE PAGE TO TRANSITION SERVICES AGREEMENT] 

IN WITNESS WHEREOF, the Parties have each caused this Agreement to be 
duly executed as of the Effective Date. 

BUYER: 

NEW VISION PHARMACEUTICALS LLC 

By: North Haven Tactical Value Fund (AIV) LP, its 
sole member  

By: MS Tactical Value Fund GP LP, its general 
partner 

By: MS Tactical Value Fund GP Inc., its general 
partner 

By:__________________________________  
Name: Frederik Wijsenbeek 
Title:   Executive Director
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Schedule 2.1(a)) 

Company Services 

Service Duration Service Fee 

1. Finance/Accounting 

i. Purchaser will deposit 
funds in the Company’s 
account prior to ADP 
withdrawal for payrolls 
processed post-Closing by 
the Company on behalf of 
Purchaser;   

ii. Company will process 
payroll, on behalf of 
Purchaser, to Purchaser’s 
employees, as directed by 
Purchaser 

iii. Company to provide 
workers’ compensation, 
which will be paid under 
Company’s tax ID; 

 

 

4 payroll periods following 
the Effective Date. 

 

 

 

4 payroll periods following 
the Effective Date. 

 

4 payroll periods following 
the Effective Date. 

 

 

 

Any third-party, out-of-
pocket costs incurred by the 
Companies related to ADP, 
workers’ compensation of 
Purchaser’s employees for 
which payroll services are 
provided and the costs of 
payroll processing will be 
direct charge-backs to the 
Purchaser. 

 

 

Case 20-23346-PDR    Doc 352    Filed 02/05/21    Page 32 of 36



 

10323218-8  
WEIL:\97814015\13\64058.0301 

Schedule 2.1(b) 

Purchaser Services 

Service Duration Service Fee 

1. Finance/Accounting 

i. Purchaser to provide 
access to books and 
records regarding the 
Business for any periods 
ending on or prior to the 
Closing Date:1 

1. General Ledger, 

2. Financial records and 
computer systems, 

3. Email and other 
documents, 

4. Contracts, 

5. Other financial and 
accounting records. 

ii. Purchaser to provide 
personnel to assist the 
Companies in closing their 
books post-closing for pre 
and post-sale periods;  

iii. Purchaser shall provide 
personnel and provide 
information and analysis 
to assist the Companies 
and their outside tax 
preparers in tax return 
preparation.  

Services will be provided to 
the Companies and their 
successors (including any 
liquidating trust or other 
wind-down entity) until the 
final dissolution of the 
Companies or their applicable 
successors. 

None 

 
1 For the avoidance of doubt, nothing in this Agreement, including this Schedule 2.1(b) shall require Purchaser to 
take any such action if (i) such action may result in a waiver or breach of any attorney/client privilege, (ii) such 
action could reasonably be expected to result in violation of applicable Law or Order, or (iii) providing such access 
or information would be reasonably expected to be disruptive to its normal business operations. 

Case 20-23346-PDR    Doc 352    Filed 02/05/21    Page 33 of 36



 

10323218-8  
WEIL:\97814015\13\64058.0301 

Service Duration Service Fee 

iv. Purchaser to provide 
assistance with respect to 
bankruptcy claims 
reconciliation process;   

v. Purchaser shall produce 
IRS form 1099s and 1042s 
related to pre-confirmation 
periods. 

vi. Purchaser to provide 
internet access, one or 
more phone lines, copier 
access to Companies’ 
employees or advisors 
when located on the 
premises;   

vii. Purchaser to provide 
on-site office space at the 
Owned Real Property (as 
defined in the Purchase 
Agreement) 

viii. Purchaser to provide 
storage of the Company’s 
records in in the same 
manner as the Companies 
stored  records prior to the 
Closing or otherwise, in 
accordance with applicable 
and subject to any 
litigation hold arising out 
of the Cases (as defined in 
the Purchase Agreement). 

ix. Purchaser to provide 
personnel to assist 
Companies to reconcile 
cash receipts received by 
Companies related 
acquired accounts 
receivable and assumed 
payable disbursements.  
Such reconciled amounts 
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Service Duration Service Fee 

will be paid by the 
Companies to Purchaser 
on a weekly basis. 

x. Other services as may 
be reasonably agreed to by 
the parties from time to 
time. 
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Schedule 4.4(b) 
 

Assumed Contracts  
 

• ADP, LLC Sales Order, Quote Number 02-2019-844729.2 
• Master Sales Agreement, dated May 24, 2019, by and between ADP, LLC and the 

Companies 
• Go Live Agreement, dated June 18, 2019, by and between ADP Screening and Selection 

Services, Inc. and Unipharma, LLC 
• Client Account Agreement and Authorization to Debit/Credit, dated May 29, 2019, by and 

between Unipharma, LLC and ADP, LLC 
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