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Docket #0013 Date Filed: 2/9/2020

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
--------------------------------------------------------------- x
:
In re:
: Chapter 11
:
1
VALERITAS HOLDINGS, INC., et al.,
: Case No. 20-10290 (___)
:
Debtors.
: (Joint Administration Requested)
--------------------------------------------------------------- x
MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND FINAL ORDERS
(I) APPROVING CONTINUED USE OF CASH MANAGEMENT SYSTEM; (II)
AUTHORIZING THE DEBTORS TO OPEN AND CLOSE BANK ACCOUNTS; (III)
AUTHORIZING BANKS TO HONOR CERTAIN TRANSFERS; (IV) PERMITTING
THE CONTINUED INTERCOMPANY TRANSFERS AND GRANTING
ADMINISTRATIVE EXPENSE PRIORITY STATUS; (V) SUSPENDING THE
REQUIREMENTS OF 11 U.S.C. § 345(b); AND (VI) GRANTING RELATED RELIEF
Valeritas Holdings, Inc. and its affiliated debtors and debtors in possession (collectively,
the “Debtors”), by and through their proposed undersigned counsel, DLA Piper LLP (US),
hereby submit this motion (the “Motion”) for entry of interim and final orders, substantially in
the forms attached hereto as Exhibit A and Exhibit B, respectively, (i) approving the Debtors’
continued use of their current cash management system, existing bank accounts, and business
forms, (ii) authorizing the Debtors to open and close bank accounts, (iii) authorizing all banks
participating in the Debtors’ Cash Management System to honor certain transfers, (iv) permitting
the Debtors to continue making intercompany transfers and, to the extent applicable, granting
administrative expense priority status to postpetition intercompany claims held by a Debtor
against one or more of the other Debtors, (v) suspending the requirements of 11 U.S.C. § 345(b);
and (vi) granting related relief. In support of this Motion, the Debtors rely upon, and incorporate
by reference, the Declaration of John E. Timberlake in Support of Chapter 11 Petitions and First

1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax
identification number, are: Valeritas Holdings, Inc. (8907); Valeritas, Inc. (1056); Valeritas Security Corporation
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Day Pleadings (the “First Day Declaration”), 2 filed contemporaneously with this Motion. In
further support of this Motion, the Debtors respectfully state as follows:
JURISDICTION AND VENUE
1.

The United States Bankruptcy Court for the District of Delaware (this “Court”)

has jurisdiction over these chapter 11 cases (the “Chapter 11 Cases”), the Debtors, property of
the Debtors’ estates, and this matter under 28 U.S.C. §§ 157 and 1334 and the Amended Standing
Order of Reference from the United States District Court for the District of Delaware, dated
February 29, 2012. This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).
2.

Pursuant to rule 9013-1(f) of the Local Rules of Bankruptcy Practice and

Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local
Rules”), the Debtors consent to the entry of a final judgment or order with respect to this Motion
if it is determined that this Court, absent consent of the parties, cannot enter final orders or
judgments consistent with Article III of the United States Constitution.
3.

Venue of these Chapter 11 Cases in this District is proper under 28 U.S.C. §§

1408 and 1409.
4.

The statutory bases for the relief requested in this Motion are sections 105(a), 345,

363, and 503 of title 11 of the United States Code (the “ Bankruptcy Code”), rules 6003 and 6004
of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Local Rule 2015-2.

(9654); Valeritas US, LLC (0007). The corporate headquarters and the mailing address for the debtors is 750 Route
202 South, Suite 600, Bridgewater, New Jersey 08807.
2

Capitalized terms used but not otherwise defined in this Motion shall have the meaning ascribed to them in
the First Day Declaration.

2
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BACKGROUND
5.

On the date hereof (the “Petition Date”), each Debtor filed with this Court a

voluntary petition for relief under chapter 11 of the Bankruptcy Code.
6.

The Debtors are authorized to operate their businesses and manage their

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code. As of the date hereof, no trustee, examiner, or official committee of unsecured creditors
has been appointed in these Chapter 11 Cases. No date has been set for a meeting pursuant to
section 341 of the Bankruptcy Code.
7.

Additional factual background regarding the Debtors, including their business

operations, capital structure, and the events leading to the filing of these Chapter 11 Cases, is set
forth in detail in the First Day Declaration, which is fully incorporated into this Motion by
reference.
A.

The Debtors’ Cash Management System
8.

Prior to the Petition Date, the Debtors utilized a cash management system to

collect, transfer, and disburse funds generated by their business operations through several bank
accounts (the “Cash Management System”). The Cash Management System facilitates cash
monitoring, forecasting, and reporting, and enables the Debtors to maintain control over their
Bank Accounts (as defined below).

A chart depicting the flow of funds within the Cash

Management System is attached hereto as Exhibit C.
9.

As described below, the Cash Management System enables the Debtors to (i)

collect receipts from their customers, (ii) service their prepetition secured obligations and draw
down on related debt facilities, (iii) make payments to vendors and suppliers in the ordinary
course of business, and (iv) transfer funds among the Debtor entities in the ordinary course of
business (the “Intercompany Transfers”).
3
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The Debtors submit that any disruption caused by these Chapter 11 Cases to their

Cash Management System would could cause irreparable harm to the Debtors’ business and
could interfere with the Debtors’ ability to consummate a going concern sale of their business.
B.

The Debtors’ Bank Accounts
11.

The Debtors currently maintain ten (10) bank accounts with Silicon Valley Bank

and Morgan Stanley Smith Barney LLC (“Morgan Stanley” and, collectively, the “Banks”). A
consolidated list of the Debtors’ Bank Accounts is attached to this Motion as Exhibit D
(collectively, the “Bank Accounts”).
12.

Below is a summary of the Debtors’ Bank Accounts:

Receivables Account: The Debtors use their receivables account (the
“Receivables Account”) at Silicon Valley Bank to collect and hold cash amounts
received from customers, other than Cardinal Health (“Cardinal Health”) 3 and
credit card payments for a handful of small customers. 4 In the ordinary course of
business, the company’s third party logistics provider, Cardinal Health 105, Inc.
(“Cardinal 3PL”), 5 bills customers for each order placed, maintains accounts
receivable aging reports, and has “view only” access to the Receivables Account.
The Debtors regularly transfer funds from the Receivables Account to the Payroll
Account and the Operating Account. The balance of the Receivables Account on
the Petition Date was $9,239.76.
Operating Account: The Debtors use their operating account (the “Operating
Account”) at Silicon Valley Bank for the majority of their operating cash
disbursements, which includes ACH transfers to domestic vendors, wire payments
to pay foreign suppliers, general operating corporate disbursements, taxes, and
fees. The Debtors fund the Operating Account with transfers from the
Receivables Account, the Sweep Investment Account 1 (as defined below), and
with direct payments received from Cardinal Health. The Debtors also transfer
funds from the Operating Account to the Payroll Account (as defined below).
The balance of the Operating Account on the Petition Date was $22,340.53.

3

Cardinal Health is a customer of the Debtors and is party to a Distribution Services Agreement with the
Debtors dated November 11, 2009.
4

Such credit card payments are processed through the Operating Account.

5

Cardinal 3PL is a 3rd party logistics distribution service provider to the Debtors and is party to an
Exclusive Distribution Agreement with the Debtors dated January 30, 2018.

4
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Payroll Account: Once the Debtors approve payroll disbursements, the Debtors’
fund administrator, TriNet Group, Inc., uses the funds in the Debtors’ payroll
account (the “Payroll Account”) at Silicon Valley Bank to make disbursements to
employees. The Payroll Account is a zero-balance account. The Debtors fund the
Payroll Account with transfers from the Operating Account, the Receivables
Account, and the Sweep Investment Account 1.
LOC Collateral Account: The Debtors’ letter of credit collateral account arises
from two financing leases provided by Winthrop Resources Corporation (the
“Winthrop Leases”), which the Debtors use to finance laptops, tablets, and other
IT equipment used by the Debtors’ salesforce. In connection with the Winthrop
Leases, the Debtors are required to maintain a letter of credit account in the
amount of $350,351.70 (the “LOC Collateral Account”). The LOC Collateral
Account is at Silicon Valley Bank.
Corporate Credit Card Collateral Account: The Debtors maintain three (3)
corporate credit cards in the ordinary course of business. 6 In connection with
these cards, the Debtors are required to maintain a letter of credit account in the
amount of $42,500 (the “Corporate Credit Card Collateral Account”). The
Corporate Credit Card Collateral Account is at Silicon Valley Bank.
Insurance Rider Collateral Account: Certain patients using the Debtors’ VGo® Wearable Insulin Delivery device use an insurance plan provided by Kaiser
Permanente Medical Care Program (“Kaiser Permanente”). In connection with an
insurance rider provided by Kaiser Permanente, the Debtors are required to
maintain a letter of credit account in the amount of $75,000 (the “Insurance Rider
Collateral Account”). The Insurance Rider Collateral Account is at Silicon Valley
Bank.
CRG Debt Covenant Account: The Debtors created an account at Silicon Valley
Bank to meet a debt covenant that requires the Debtors to maintain a cash balance
of $2,000,000 at all times (the “CRG Debt Covenant Account”). Cash in the
CRG Debt Covenant Account is not contractually restricted, but it remains unused
and is segregated from all other accounts to ensure compliance with the covenant.
Sweep Investment Account 1: The Debtors use their first sweep investment
account (the “Sweep Investment Account 1”) at Silicon Valley Bank as an asneeded intermediary account between the Sweep Investment Account 2 (as
defined below) on the one side, and the Operating Account and the Payroll
Account on the other. Silicon Valley Bank requires that the Debtors maintain a
balance of $250,000 in the Sweep Investment Account 1 at all times; to adhere to
this requirement, funds are automatically swept from the Sweep Investment
Account 2 (as defined below) to the Sweep Investment Account 1.

6

Silicon Valley Bank provides the three (3) corporate American Express credit cards.

5
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Sweep Investment Account 2: The Debtors use their second sweep investment
account (the “Sweep Investment Account 2”), which is held at Silicon Valley
Bank, as a bridge between the Morgan Stanley Investment Account (as defined
below) and the Bank Accounts maintained by Silicon Valley Bank. The Debtors
typically transfer funds on an as-needed basis from the Morgan Stanley
Investment Account to the Sweep Investment Account 2 for general operating
needs.
Once the balance of Sweep Investment Account 2 falls below $5 million, the
Debtors transfer additional funds from the Morgan Stanley Investment Account to
the Sweep Investment Account 2. When either the Payroll Account or the
Operating Account require additional funding, the Debtors transfer funds from the
Sweep Investment Account 2 into the Sweep Investment Account 1, and from
there, the Debtors distribute funds to the Payroll Account or the Operating
Account. The balance of the Sweep Investment Account 2 on the Petition Date
was $1,376,441.62.7
Morgan Stanley Investment Account: The Debtors maintain the majority of
their excess cash in an investment account (the “Morgan Stanley Investment
Account”). The Debtors invest funds held in the Morgan Stanley Investment
Account in the MSIF Ultra Short Income mutual fund, a highly liquid mutual fund
from which the Debtors can withdraw and transfer funds within one to two
business days after making a proper withdrawal request. The balance of the
Morgan Stanley Investment Account on the Petition Date was $5,448.64.
13.

As of the Petition Date, the Debtors maintained an aggregate total of

$4,131,322.258 in their Bank Accounts.
C.

Bank Fees and Credit Card Processing Fees
14.

Silicon Valley Bank charges an annual fee based on the percentage of value of

each of the Letter of Credit Collateral Account, the Corporate Credit Card Collateral Account,
and the Insurance Rider Collateral Account (the “Silicon Valley Bank Fees”). The Silicon
Valley Bank Fees are withdrawn from the Operating Account.

7

This amount includes all transfers made prior to the Petition Date that were not otherwise reflected on
account statements on the Petition Date.
8

This amount includes all transfers made prior to the Petition Date that were not otherwise reflected on
account statements on the Petition Date.

6
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Morgan Stanley charges a percentage of dividends and interest earned by the

Morgan Stanley Investment Account (together with the Silicon Valley Bank Fees, the “Bank
Fees”). The account value always shows the net of these fees and so the Debtors do not know
the exact percentage charged by Morgan Stanley.
16.

Similarly, the Debtors pay monthly fees in connection with the total wire and

ACH transactions processed each month. Such amounts total approximately $2,000 or less per
month (excluding fees charged by external banks for processing returned wires.) The wire
transaction fee is approximately $30 for each transaction. Silicon Valley Bank also deducts
service fees in connection with processing credit card payments. Such aggregate fee amount
typically total $200 per month (such fees, are collectively the “Transaction Fees” and, together
with the Bank Fees, the “Service Charges”). If the Debtors failed to pay the Transaction Fees,
Silicon Valley Bank may refuse to continue to work with the Debtors, to the Debtors’ immediate
and likely irreparable harm.
17.

Therefore, the Debtors are also seeking authority to continue to pay the Service

Charges and all ordinary course fees and other service charges in accordance with any
agreements governing the Bank Accounts, and credit cards, whether arising before or after the
Petition Date.
D.

Business Forms
18.

In the ordinary course of business, the Debtors use certain checks and business

forms (collectively, the “Business Forms”) to purchase goods and supplies from vendors and
otherwise conduct business. The Debtors are requesting authority to continue using the Business
Forms without alteration, change, and a designation as a “Debtor in Possession” to avoid a
significant and unwarranted expense. However, after the Debtors deplete their current Business

7
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Forms, they will replace such forms with those containing the “Debtor in Possession”
designation in accordance with Local Rule 2015-2. To the extent the Debtors print any new
checks, they will include the designation “Debtor in Possession” and the lead case number.
E.

The Debtors’ Intercompany Arrangements
19.

In the ordinary course of business, the Debtors make Intercompany Transfers to

add funds to the Payroll Account to cover payroll and the payment of excise, franchise and other
taxes, and NASDAQ and other SEC registration fees (the “Intercompany Claims”). Accordingly,
at any given time, there may be Intercompany Claims owing by one Debtor to another Debtor.
20.

The Debtors are requesting authority to continue engaging in Intercompany

Transfers in the ordinary course of business, and will track all postpetition Intercompany
Transfers, without prejudice to any Debtor to request the reallocation or reimbursement of
postpetition transfers.
F.

Suspension of Compliance with U.S. Trustee Guidelines and Section 345 of the

Bankruptcy Code
21.

The vast majority of the Bank Accounts are maintained at Silicon Valley Bank,

which is insured by the Federal Deposit Insurance Corporation (the “FDIC”) and, therefore,
complies with section 345(b) of the Bankruptcy Code. The remaining Bank Account is fully
invested in the MSIF Ultra Short Income mutual fund kept at Morgan Stanley, a Securities
Investor Protection Corporation (“SIPC”) member.9
22.

The Office of the United States Trustee for Region 3 (“U.S. Trustee”) has

established certain operating guidelines for debtors in possession in chapter 11 cases filed in the
District of Delaware (the “U.S. Trustee Guidelines”). The U.S. Trustee Guidelines require

9

The SIPC is a federally mandated non-profit overseen by the Securities and Exchange Commission.

8
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chapter 11 debtors to deposit all estate funds with a financial institution whose deposits are FDIC
insured.
23.

The Debtors respectfully request that the Court authorize the Debtors to maintain,

service, and administer these Bank Accounts, without interruption and in the ordinary course of
business. Accordingly, the Debtors request a suspension of the requirements of section 345 of
the Bankruptcy Code, for the Morgan Stanley Investment Account.
RELIEF REQUESTED
24.

By this Motion, the Debtors seek entry of interim and final orders, pursuant to

sections 105(a), 345, 363, and 503 of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004:
(a) approving the Debtors’ continued use of their current Cash Management System, existing
Bank Accounts, and Business Forms; (b) authorizing the Debtors to open and close Bank
Accounts as necessary after providing notice to the U.S. Trustee, with any new accounts
constituting Bank Accounts within the scope of this Motion and satisfying section 345 of the
Bankruptcy Code; (c) authorizing all Banks participating in the Debtors’ Cash Management
System to honor certain transfers; (d) permitting the continued Intercompany Transfers and, to
the extent applicable, granting administrative expense priority status to postpetition
intercompany claims held by a Debtor against one or more of the other Debtors; (e) suspending
the requirements of 11 U.S.C. § 345(b); and (f) granting related relief.
BASIS FOR RELIEF
A.

The Court Should Authorize the Debtors’ Continued Use of Their Existing Cash
Management System and Business Forms
25.

Section 363(c)(1) of the Bankruptcy Code authorizes a debtor to “use property of

the estate in the ordinary course of business without notice or a hearing.” 11 U.S.C. § 363(c)(1).
The purpose of this section is to provide a debtor with flexibility to engage in ordinary

9
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transactions required to operate its business without excessive oversight by its creditors or the
court. In re Roth Am., Inc., 975 F.2d 949, 952 (3d Cir. 1992) (“Section 363 is designed to strike
[a] balance, allowing a business to continue its daily operations without excessive court or
creditor oversight and protecting secured creditors and others from dissipation of the estate’s
assets.”) (internal quotations omitted); In re Vision Metals, Inc., 325 B.R. 138, 145 (Bankr. D.
Del. 2005) (same).
26.

Courts treat requests for authority to continue to use existing cash management

systems as a relatively “simple matter,” and have recognized that a centralized cash management
system “allows efficient utilization of cash resources and recognizes the impracticalities of
maintaining separate cash accounts for the many different purposes that require cash.” In re
Columbia Gas Sys. Inc., 136 B.R. 930, 934 (Bankr. D. Del. 1992), aff’d in part and rev’d in part,
997 F.2d 1039 (3d Cir. 1993); In re Collins & Aikman Corp., 401 B.R. 900, 902 (Bankr. E.D.
Mich. 2009) (characterizing the debtors’ continued use of a cash management system as critical
to operations and necessary to efficiently and effectively operate large and complex business
operations). As a result, courts have concluded that the requirement to maintain all accounts
separately “would be a huge administrative burden and economically inefficient.” Columbia
Gas, 997 F.2d at 1061; cf. In re Southmark Corp., 49 F.3d 1111, 1114 (5th Cir. 1995) (observing
that a cash management system allows a debtor “to administer more efficiently and effectively its
financial operations and assets”).
27.

Additionally, the Court may rely on its equitable powers to grant the requested

relief. Specifically, section 105(a) of the Bankruptcy Code authorizes the Court to “issue any
order, process, or judgment that is necessary or appropriate to carry out the provisions of this
title.” 11 U.S.C. § 105(a); Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 985 (2017) (noting

10
EAST\171217374.13

Case 20-10290-LSS

Doc 13

Filed 02/09/20

Page 11 of 21

that courts are authorized to enter orders allowing payment of prepetition claims that are
necessary for debtors to successfully reorganize).
28.

Under section 105(a) of the Bankruptcy Code and the doctrine of necessity, the

Court may exercise its broad grant of equitable powers to approve this Motion, including the
payment of prepetition obligations. See In re Just For Feet, Inc., 242 B.R. 821, 824–25 (D. Del.
1999) (noting that, in the Third Circuit, debtors may pay prepetition claims that are essential to
the continued operation of the debtor’s business); In re Columbia Gas Sys., Inc., 171 B.R. 189,
191-92 (Bankr. D. Del. 1994) (same). “Under 11 U.S.C. § 105 the court can permit pre-plan
payment of a pre-petition obligation when essential to the continued operation of the debtor.” In
re NVR L.P., 147 B.R. 126, 127 (Bankr. E.D. Va. 1992) (citing Ionosphere Clubs, 98 B.R. at
177); ); see also In re Lehigh & New England Ry. Co., 657 F.2d 570, 581 (3d Cir. 1981)
(recognizing the doctrine of necessity and authorizing the debtor to pay prepetition claims if such
payment was essential to the continued operation of the debtor). Therefore, it is within the
Court’s equitable power under section 105(a) of the Bankruptcy Code to approve the continued
use of the Cash Management System.
29.

The Debtors’ Cash Management System is an essential business practice that

enables them to control their corporate funds, ensure that funds are available when and where
necessary, and reduce borrowing costs and administrative expenses by efficiently moving funds
and calculating Bank Account balances. Any disruption in the Debtors’ Cash Management
System would hamper the Debtors’ efforts to consummate the proposed sale of their business.
Therefore, it is essential that the Debtors be permitted to continue to use their Cash Management
System during these Chapter 11 Cases. Absent the requested relief, the Debtors would need to

11
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significantly alter their Cash Management System to comply with the U.S. Trustee Guidelines 10
during a time when they are otherwise focused on stabilizing their operations and facilitating a
proposed sale.
30.

As set forth above, the Debtors currently maintain ten (10) Bank Accounts in the

ordinary course of their business. As part of their request to maintain their Cash Management
System, the Debtors hereby request that they be permitted to continue to use their Bank Accounts
with the same account numbers. Absent this relief, the U.S. Trustee Guidelines would require
the Debtors to close all of their prepetition Bank Accounts and open new accounts, which would
make the continued operation of the Debtors’ business effectively impossible and create an
unnecessary and burdensome administrative expense. Moreover, the Debtors have the capacity
to draw the necessary distinctions between prepetition and postpetition obligations and payments
without closing the Bank Accounts and opening new ones.
31.

Further, the Debtors’ Business Forms are essential tools that assist the Debtors in

transacting business domestically and with foreign vendors and suppliers, who have come to
associate these forms with the Debtors’ business. Any disruption to the use of their existing
Business Forms during this critical transition period could cause confusion or concern with the
Debtors’ vendors and contract counterparties, especially foreign parties. Thus, requiring the
Debtors to discard their existing, pre-printed Business Forms would be wasteful and, in any
event, is not required under Local Rule 2015-2(a). Any benefit to creditors of seeing the “Debtor
in Possession” designation on the Debtors’ Business Forms is outweighed by the unnecessary
cost of requiring the Debtors to purchase new Business Forms to add specific designations. To

10

Among other requirements, the U.S. Trustee Guidelines with respect to a debtor’s cash management system
include: (a) close all existing bank accounts; (b) open new accounts designated as “Debtor in Possession” accounts;
and (c) include the words “Debtor in Possession” and certain other information on all checks. See 28 U.S.C. § 586
and U.S. Trustee Guidelines.

12
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the extent the Debtors print any new checks themselves, they will include the designation
“Debtor in Possession” and the lead case number.
32.

By this Motion, the Debtors also seek authority to implement ordinary course

changes to their Cash Management System, should the Debtors in their business judgment
determine that any such changes would be beneficial to their estates. The Debtors request that
the Banks be authorized to honor the Debtors’ requests to open or close any Bank Accounts,
provided, that any new Bank Account is opened with a bank that is insured with the FDIC. The
Debtors will provide written notice within ten (10) business days of the opening or closing of any
Bank Account to the U.S. Trustee.
33.

The Debtors submit that maintaining the Debtors’ Cash Management System in

substantially the same form as it existed prior to the Petition Date is in the best interests of the
Debtors’ estates and creditors, as it will facilitate a “business as usual” atmosphere and avoid
unnecessary distractions and potential harm to the business.
B.

The Court Should Authorize Banks Participating in the Cash Management System
to Honor Certain Transfers
34.

Contemporaneously with the filing of this Motion, the Debtors have filed various

motions for authorization to pay prepetition claims. With respect to some of these claims, the
Debtors issued checks prior to the Petition Date that have yet to clear the banking system and,
but for the entry of an order of the Court, such checks would not clear. The Debtors intend to
communicate to their Banks specifically which checks issued prior to the Petition Date should be
honored. With respect to other prepetition debt, the Debtors intend to issue checks postpetition
once the Court enters an order permitting the Debtors to take such action.
35.

As a result of the foregoing, the Debtors request that the Banks be authorized to

accept and honor all representations from the Debtors as to which checks, drafts, wires, or
13
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automatic clearing house transactions (“ACH Transfers”) dated before or after the Petition Date
should be honored or dishonored consistent with any orders of this Court. Under the relief
requested in this Motion, the Banks will not be liable to any party on account of: (a) following
the Debtors’ instructions or representations as to any order of this Court; (b) honoring any
prepetition check or item in the good-faith belief that the Court authorized such prepetition check
or item to be honored; or (c) an innocent mistake made despite reasonable handling procedures.
Such relief is reasonable and appropriate because the Banks are not in a position to
independently verify or audit whether a particular item may be paid in accordance with a Court
order or otherwise.
C.

It is Appropriate to Permit Continued Intercompany Transfers and Grant
Administrative Expense Status to Intercompany Claims
36.

As stated above, prior to the Petition Date the Debtors routinely engaged in

Intercompany Transfers. Section 363(c)(1) of the Bankruptcy Code authorizes a debtor to enter
into transactions, including the sale or lease of property of the estate, in the ordinary course of
business and to use property of the estate in the ordinary course of business without notice or a
hearing. See 11 U.S.C. § 363(c)(1). Additionally, section 503(b)(1)(A) of the Bankruptcy Code,
treats as allowed administrative expenses the actual, necessary costs and expenses of preserving
the estate. 11 U.S.C. § 503(b)(1)(A).
37.

The Debtors respectfully submit that approval of Intercompany Transfers is not

needed, as they are a routine and integral part of the Debtors’ business and used to make tax and
regulatory payments. To the extent that the Court believes otherwise, however, the Debtors are
seeking such approval accordingly, out of an abundance of caution.
38.

The Debtors respectfully request that, pursuant to section 503(b)(1) of the

Bankruptcy Code, all postpetition Intercompany Claims be afforded administrative expense
14
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Giving administrative expense status to postpetition Intercompany Claims

ensures that each individual Debtor using funds flowing through the Cash Management System
will continue to bear ultimate repayment responsibility for such borrowings. See, e.g., In re M &
G USA Corp., Case No. 17-12307 (BLS) (Bankr. D. Del. June 22, 2018), ECF No. 1609
(authorizing intercompany transactions and affording administrative priority status to
intercompany claims arising after the petition date as a result of such intercompany transactions).
39.

Courts in this District frequently authorize the continuation of a debtor’s

prepetition cash management system. See, e.g., In re Bumble Bee Parent, Inc., Case No. 1912502 (LSS) (Bankr. D. Del. Dec. 18, 2019), ECF No. 152; In re HRI Holding Corp., Case No.
19-12415 (MFW) (Bankr. D. Del. Dec. 5, 2019), ECF No. 152; In re Arsenal Res. Dev. LLC,
Case No. 19-12347 (BLS) (Bankr. D. Del. Dec. 3, 2019), ECF No. 162; In re Destination
Maternity Corp., Case No. 19-12256 (BLS) (Bankr. D. Del. Nov. 12, 2019), ECF No. 228; In re
Bayou Steel BD Holdings, L.L.C., Case No. 19-12153 (KBO) (Bankr. D. Del. Nov. 4, 2019),
ECF No. 185; In re Forever 21, Inc., Case No. 19-12122 (KG) (Bankr. D. Del. Oct. 28, 2019),
ECF No. 334; In re GCX Ltd., Case No. 19-12031 (CSS) (Bankr. D. Del. Oct. 15, 2019), ECF
No. 106.11
D. Ample Cause Exists to Suspend the U.S. Trustee Guidelines Regarding Authorized
Depositories
40.

Section 345(a) of the Bankruptcy Code governs a debtor’s deposit and investment

of cash during its chapter 11 case and authorizes such deposits or investments as “will yield the
maximum reasonable net return on such money, taking into account the safety of such deposit or
investment.” 11 U.S.C. § 345(a). Section 345(b) of the Bankruptcy Code requires a depository
11

In accordance with Local Rule 7007-2, the Debtors’ proposed counsel has copies of each of the above
referenced orders and will make them available to this Court and to any party that requests them. The orders are
also available on this Court’s CM/ECF PACER site at the cited docket numbers and on the dates specified above.

15
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to provide a bond, unless deposits with such depository are, “insured or guaranteed by the United
States or by a department, agency, or instrumentality of the United States or backed by the full
faith and credit of the United States” unless the Court “for cause” orders otherwise. 11 U.S.C. §
345(b).
41.

When deciding whether cause exists to excuse a debtor from the requirements of

Section 345(b), courts review the totality of circumstances, with focus on the following factors:

42.

(a)

The sophistication of the debtor’s business;

(b)

The size of the debtor’s business operations;

(c)

The amount of investments involved;

(d)

The bank ratings (Moody’s and Standard and Poor) of the financial
institutions where debtor-in-possession funds are held;

(e)

The complexity of the case;

(f)

The safeguards in place within the debtor’s own business of insuring the
safety of the funds;

(g)

The debtor’s ability to reorganize in the face of a failure of one or more of
the financial institutions;

(h)

The benefit to the debtor;

(i)

The harm, if any, to the estate; and

(j)

The reasonableness of the debtor’s request for relief from § 345(b)
requirements in light of the overall circumstances of the case.

In re Serv. Merch. Co., Inc., 240 B.R. 894, 896 (Bankr. M.D. Tenn. 1999)

(quoting the 1994 amendments to the Bankruptcy Code which explained that the amendments
would allow the courts to approve investments other than those permitted by section 345(b) for
just cause); cf. In re Ditech Holding Corp., 605 B.R. 10, 20 (Bankr. S.D.N.Y. 2019) (applying a
similar totality of the circumstances test without factors).
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The Debtors can achieve the goals of the U.S. Trustee Guidelines and section

345(b) of the Bankruptcy Code without closing their existing Bank Accounts and opening new
ones.

First, as explained above, all of the Bank Accounts with Silicon Valley Bank are

maintained at a well-capitalized, highly rated bank that is insured by the FDIC and is party to a
Uniform Depository Agreement with the U.S. Trustee.
44.

With respect to the Morgan Stanley Investment Account, the majority of the

above factors weigh in favor of granting the Debtors a suspension from the requirements of
section 345(b). The Debtors’ business is large, complex and sophisticated, and not the simple
depository situation section 345(b) was designed to address. Morgan Stanley is a financially
stable institution with SIPC insurance and the $5,448.64 in the Morgan Stanley Investment
Account are well within the SIPC insured limits.12 Similarly, because of the SIPC insurance, the
Debtors would be insulated if Morgan Stanley fails. The Debtors’ estates would not significantly
benefit from obtaining additional security as the Debtors currently only maintain $5,448.64 in
the Morgan Stanley Investment Account.
45.

Further, the Debtor’s request is reasonable in light of the overall circumstances of

these Chapter 11 Cases. As stated, closing the Morgan Stanley Investment Account would
require approval of the Debtors’ board which would be an unnecessary distraction from the
Debtors’ efforts to conduct a potential sale. It would be unreasonable to burden the Debtors with
the requirement of reallocating $5,448.64 for no benefit to the estates.
46.

The Debtors therefore request a forty-five (45) day suspension of the

requirements of section 345(b) of the Bankruptcy Code, to the extent necessary, pursuant to
Local Rule 2015-2(b) and without prejudice to the Debtors to seek additional extensions. Local
12

The SIPC provides insurance coverage up to $500,000 of the customer’s net equity balance, including up to
$250,000 in cash, against losses that arise when the broker becomes insolvent.
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Rule 2015-2(b) provides that if a request for a waiver of section 345(b) of the Bankruptcy Code
is filed on the first day of a chapter 11 case in which there are more than 200 creditors, the Court
may grant an interim waiver until a hearing on the debtor’s motion can be held.
47.

Further, the Debtors request a final hearing be set with respect to the relief in this

Motion, at which any objections and responses, including any objections to the suspension
described above, may be heard.
RESERVATION OF RIGHTS
48.

Nothing contained in this Motion is intended or shall be construed as (i) an

admission as to the validity of any claim against the Debtors; (ii) a waiver of the Debtors’ or any
party in interest’s rights to dispute any claim; or (iii) an approval or assumption of any agreement
under section 365 of the Bankruptcy Code. Likewise, if this Court grants the relief sought in this
Motion, any payment made pursuant to such an order is not intended and should not be construed
as an admission as to the validity of any claim or a waiver of the Debtors’ rights to dispute such
claim at a later date.
THE REQUIREMENTS OF BANKRUPTCY RULE 6003(b) ARE SATISFIED
49.

Bankruptcy Rule 6003(b) provides that, “[e]xcept to the extent that relief is

necessary to avoid immediate and irreparable harm, the court shall not, within 21 days after the
filing of the petition, issue an order granting . . . a motion to . . . pay all or part of a claim that
arose before the filing of the petition.” Immediate and irreparable harm exists where the absence
of relief would significantly disrupt a debtor’s business and operations, thereby challenging a
debtor’s ability to resolve a bankruptcy case in an orderly manner. See, e.g., In re Genco
Shipping & Trading Ltd., 509 B.R. 455, 469 (Bankr. S.D.N.Y. 2014). The Third Circuit has
interpreted language similar to the “immediate and irreparable harm” language in the context of
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preliminary injunctions and has instructed that irreparable harm is a continuing harm that cannot
be adequately redressed by final relief on the merits and for which money damages cannot
provide adequate compensation. See, e.g., Norfolk S. Ry. Co. v. City of Pittsburgh, 235 F. App’x
907, 910 (3d Cir. 2007) (citing Glasco v. Hills, 558 F.2d 179, 181 (3d Cir. 1977)). Furthermore,
the harm must be shown to be actual and imminent, not speculative or unsubstantiated. See, e.g.,
Acierno v. New Castle Cty., 40 F.3d 645, 653-55 (3d Cir. 1994).
50.

Specifically, as described in this Motion and in the First Day Declaration,

continuation of the Cash Management System, existing Bank Accounts, Business Forms, and
Intercompany Transfers the authorization for the Debtors to open and close Bank Accounts as
necessary, for the Banks to honor certain transfers, and a suspension of the requirements in 11
U.S.C. § 345(b) is essential to the Debtors’ business operations. Further, the relief requested in
this Motion is necessary to minimize disruption to the Debtors’ business and operations, the
continuation of which will permit them to focus on the proposed sale. The failure to maintain the
Cash Management System would have immediate and negative consequences to the Debtors’
business operations to the detriment and prejudice of all parties in interest. Based on the
foregoing, the Debtors submit that the relief requested in this Motion is necessary to avoid
immediate and irreparable harm, and, therefore, the Debtors satisfy the requirements under
Bankruptcy Rule 6003 for the payment of prepetition claims.
WAIVER OF BANKRUPTCY RULE 6004(a) and (h)
51.

For the successful implementation of the foregoing, the Debtors seek a waiver of

the notice requirements under Bankruptcy Rule 6004(a) and the fourteen day stay of an order
authorizing the use, sale, or lease of property under Bankruptcy Rule 6004(h). As set forth
above and in the First Day Declaration, the relief requested in this Motion is necessary to avoid
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immediate and irreparable harm to the Debtors. Specifically, the failure to obtain the relief
requested would require the Debtors to significantly alter their Cash Management System and
Business Forms at a time when they are otherwise focused on a proposed sale. Accordingly,
ample cause exists to justify the waiver of the notice requirements under Bankruptcy Rule
6004(a) and the fourteen day stay imposed by Bankruptcy Rule 6004(h), to the extent both apply.
NOTICE
52.

Notice of this Motion will be provided in accordance with the Local Rules to: (a)

the Office of the United States Trustee for Region 3; (b) the Debtors’ Prepetition Secured
Lenders; (c) HB Fund LLC, the proposed DIP Lender; (d) the Internal Revenue Service; (e) the
Securities and Exchange Commission; (f) the parties included on the Debtors’ consolidated list
of their 30 largest unsecured creditors; (g) the United States Attorney for the District of
Delaware; (h) the Food and Drug Administration; (i) the Banks; and (j) all parties entitled to
notice pursuant to Local Rule 2002-1(b). As this Motion is seeking “first day” relief, notice of
this Motion and any order entered in connection with this Motion will be served on all parties
required by Local Rule 9013-1(m). Due to the urgency of the circumstances surrounding this
Motion and the nature of the relief sought, the Debtors respectfully submit that no further notice
of this Motion is required.
[Remainder of Page Intentionally Left Blank]
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WHEREFORE, the Debtors respectfully request that this Court (i) enter an interim order,
substantially in the form attached hereto as Exhibit A, granting the relief requested in this
Motion, (ii) schedule a final hearing on this Motion and thereafter, enter a final order
substantially in the form attached hereto as Exhibit B, and (iii) grant such other and further relief
as this Court may deem just and proper.
Dated: February 9, 2020
Wilmington, Delaware

Respectfully submitted,
DLA PIPER LLP (US)
/s/ Maris J. Kandestin
Maris J. Kandestin (DE 5294)
1201 North Market Street, Suite 2100
Wilmington, Delaware 19801
Telephone: (302) 468-5700
Facsimile: (302) 394-2341
Email: maris.kandestin@us.dlapiper.com
-andRachel Ehrlich Albanese (pro hac vice admission
pending)
1251 Avenue of the Americas
New York, New York 10020
Telephone: (212) 335-4500
Facsimile: (212) 335-4501
Email: rachel.albanese@us.dlapiper.com
Proposed Counsel to the Debtors and Debtors in
Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
--------------------------------------------------------------- x
:
In re:
: Chapter 11
:
1
VALERITAS HOLDINGS, INC., et al.,
: Case No. 20-10290 (___)
:
Debtors.
: (Jointly Administered)
:
--------------------------------------------------------------- x Re: D.I. ___
INTERIM ORDER (I) APPROVING CONTINUED USE OF CASH MANAGEMENT
SYSTEM; (II) AUTHORIZING THE DEBTORS TO OPEN AND CLOSE BANK
ACCOUNTS; (III) AUTHORIZING BANKS TO HONOR CERTAIN TRANSFERS; (IV)
PERMITTING THE CONTINUED INTERCOMPANY TRANSFERS AND GRANTING
ADMINISTRATIVE EXPENSE PRIORITY STATUS; (V) SUSPENDING THE
REQUIREMENTS OF 11 U.S.C. § 345(b); AND (VI) GRANTING RELATED RELIEF
Upon the Motion of the Debtors for Entry of Interim and Final Orders (I) Approving
Continued Use of Current Cash Management System; (II) Authorizing the Debtors to Open and
Close Bank Accounts; (III) Authorizing Banks to Honor Certain Transfers; (IV) Permitting the
Continued Intercompany Transfers and Granting Administrative Expense Priority Status; (V)
Suspending the requirements of 11 U.S.C. § 345(b); and (VI) Granting Related Relief (the
“Motion”),2 filed by the above-captioned debtors (collectively, the “Debtors”) for entry of an
interim order (this “Interim Order”), all as described in the Motion; and upon consideration of
the First Day Declaration and the record of these Chapter 11 Cases; and this Court having found
that (i) this Court has jurisdiction over the Debtors, their estates, property of their estates and to
consider the Motion and the relief requested therein under 28 U.S.C. §§ 157 and 1334, and the
Amended Standing Order of Reference from the United States District Court for the District of

1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax
identification number, are: Valeritas Holdings, Inc. (8907); Valeritas, Inc. (1056); Valeritas Security Corporation
(9654); Valeritas US, LLC (0007). The corporate headquarters and the mailing address for the debtors is 750 Route
202 South, Suite 600, Bridgewater, New Jersey 08807.
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Delaware, dated February 29, 2012, (ii) this Court may enter a final order consistent with Article
III of the United States Constitution, (iii) this is a core proceeding under 28 U.S.C. §
157(b)(2)(A), (iv) venue of this Motion in this District is proper under 28 U.S.C. §§1408 and
1409, and (v) no further or other notice of the Motion is required under the circumstances; and
this Court having reviewed the Motion and having heard the statements in support of the relief
requested in the Motion at a hearing before this Court; and having determined that the legal and
factual bases set forth in the Motion and the First Day Declaration establish just cause for the
relief granted in this Interim Order; and this Court having found and determined that the relief
sought in the Motion is in the best interests of the Debtors’ estates, their creditors and other
parties in interest; and after due deliberation and sufficient cause appearing therefor,
IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED on an interim basis, as set forth in this Interim Order.

2.

The Debtors are authorized, on an interim basis, to: (a) maintain and continue

using in the ordinary course, subject to the terms of this Interim Order, the Cash Management
System described in the Motion, a diagram of which is attached to the Motion as Exhibit C,
including the Bank Accounts listed as Exhibit D to the Motion, and (b) open and close Bank
Accounts without further order of this Court; provided, however, that (i) with respect to the
opening of a Bank Account, such Bank Account is with a Bank that is insured with the FDIC and
(ii) the Debtors will provide written notice within ten (10) business days of the opening or
closing of any bank account to the U.S. Trustee.
3.

The Debtors are authorized to continue to use the Bank Accounts under existing

account numbers without interruption; provided, however, that no checks issued against the Bank
2

Capitalized terms used but not otherwise defined in this Interim Order shall have the meaning ascribed to
them in the Motion.
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Accounts prior to the commencement of these Chapter 11 Cases shall be honored, except as
otherwise set forth in this Order or as authorized by further order of this Court and directed by
the Debtors.
4.

Notwithstanding anything herein to the contrary, (a) those certain existing deposit

agreements between the Debtors and Banks shall continue to govern the postpetition cash
management relationship between the Debtors and the Banks, and all of the provisions of such
agreements, including, without limitation, the termination and fee provisions, shall remain in full
force and effect, and (b) the Debtors and the Banks may, without further order of this Court,
agree to and implement non-material changes to the cash management systems and procedures in
the ordinary course of business.
5.

The Banks are authorized to continue to service and administer the Bank

Accounts as accounts of each respective Debtor as a debtor in possession without interruption
and in the usual and ordinary course, and to receive, process, honor and pay any and all checks,
drafts, wires, or ACH Transfers drawn on the Bank Accounts after the Petition Date by the
holders or makers thereof (to the extent of available funds), as the case may be, including with
respect to checks or other items issued prior to the Petition Date to the extent authorized by this
Interim Order or a further order of this Court. Within ten (10) business days, after the day on
which this Interim Order is entered, the Debtors shall contact the Banks and instruct them to
rename the Bank Accounts as “Debtor in Possession” accounts with the Petition Date and the
lead case number included in the account title. The Banks are also authorized to waive any
applicable requirement to establish separate accounts for any cash collateral and/or tax payments.
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Each Bank is authorized to charge, and the Debtors are authorized to continue to

service, the Service Charges and other ordinary course fees, costs, charges, and expenses to
which such Bank and credit card service provider may be entitled.
7.

Except for those checks, drafts, wires, or ACH Transfers that may be honored and

paid in accordance with any order(s) of this Court authorizing payment of certain prepetition
claims, and except as otherwise set forth in this Interim Order or as authorized by other or further
order of this Court and as represented by the Debtors to such Banks, no checks, drafts, wires, or
ACH Transfers issued on the existing Bank Accounts prior to the Petition Date but presented for
payment after the Petition Date shall be honored or paid.
8.

The Banks shall not be liable to any party or otherwise deemed in violation of this

Interim Order on account of: (a) following the Debtors’ instructions or Debtors’ representations
as to any order of this Court; (b) honoring any prepetition check or item in the good faith belief
that the Court has authorized such prepetition check or item to be honored despite
implementation of reasonable item-handling procedures; or (c) an innocent mistake made despite
implementation of customary item-handling procedures.
9.

The Banks are authorized to debit the Bank Accounts in the ordinary course of

business and without further order of this Court on account of all checks drawn on the Debtors’
accounts which were negotiated at the counter of Banks or exchanged for cashier’s or official
checks by the payees thereof prior to the Petition Date.
10.

The Debtors are authorized to continue to use their existing checks and other

Business Forms without the designation of “Debtor in Possession” or the lead case number.
However, if new checks and business forms are ordered or printed, such checks and business
forms shall be required to include the legend “Debtor in Possession” and the lead case number.
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Third-party payroll and benefits administrators and providers are also authorized to prepare and
issue checks on behalf of the Debtors, subject to the provisions of this paragraph.
11.

The Debtors are authorized, from and after the Petition Date on an interim basis,

to continue to use their Cash Management System with respect to Intercompany Transfers, in
accordance with the Debtors’ customary business practices that existed prior to the Petition Date
and except as otherwise provided in this Interim Order. All net Intercompany Claims against a
Debtor held by another Debtor arising from postpetition Intercompany Transfers, if any, shall be
entitled to administrative expense priority pursuant to section 503(b)(1) of the Bankruptcy Code.
For the avoidance of doubt, the Debtors are authorized to continue to send funds to another
Debtor on an as-needed basis to focus on consummating the proposed sale.
12.

The Debtors shall maintain accurate and detailed records of all transfers,

including Intercompany Transfers, so that all transactions may be readily ascertained, traced,
recorded properly, and distinguished between prepetition and postpetition transactions.
13.

The requirement of section 345(b) of the Bankruptcy Code are suspended for the

Morgan Stanley Investment Account on an interim basis for a period of forty-five (45) days from
the entry of this Interim Order without prejudice to the Debtors’ ability to seek a further
suspension of such requirements.
14.

Despite their use of a consolidated Cash Management System, the Debtors shall

calculate quarterly fees under 28 U.S.C. § 1930(a)(6) based on the disbursements of each debtor,
regardless of who pays those disbursements.
15.

For, the Banks at which the Debtors hold Bank Accounts that are party to a

Uniform Depository Agreement with the Office of the United States Trustee for the District of
Delaware, within fifteen (15) days of the date of entry of this Order the Debtors shall (a) contact

EAST\171217374.13

5

Case 20-10290-LSS

Doc 13-1

Filed 02/09/20

Page 7 of 9

the Banks, (b) provide the Banks with each of the Debtors’ employer identification numbers and
(c) identify each of their Bank Accounts held at such Bank as being held by a debtor in
possession in a bankruptcy case, and provide the case number.
16.

For the Banks at which the Debtors hold Bank Accounts that are not party to a

Uniform Depository Agreement with the Office of the United States Trustee for the District of
Delaware, the Debtors shall use their good-faith efforts to cause such Banks to execute a
Uniform Depository Agreement in a form prescribed by the Office of the United States Trustee
within thirty (30) days of the date of this Order. The U.S. Trustee’s rights to seek further relief
from this Court on notice in the event that the aforementioned Banks are unwilling to execute a
Uniform Depository Agreement in a form prescribed by the U.S. Trustee are fully reserved.
17.

The Debtors are authorized to open any new Bank Accounts or close any existing

Bank Accounts as it may deem necessary and appropriate in their sole discretion; provided,
however, that the Debtors give notice within fifteen (15) days to the Office of the United States
Trustee for the District of Delaware and any statutory committees appointed in these chapter 11
cases; provided, further, however that the Debtors shall open any such new Bank Account at
banks that have executed a Uniform Depository Agreement with the Office of the United States
Trustee for the District of Delaware, or at such banks that are willing to immediately execute
such an agreement.
18.

Any payment made pursuant to this Interim Order is not intended and should not

be construed as an admission as to the validity of any claim or a waiver of the Debtors’ rights to
dispute such claim at a later date.
19.

The Debtors are hereby authorized to take all actions they deem necessary to

effectuate the relief granted in this Final Order and to execute any additional documents and
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cooperate with the Banks as may be required to carry out the intent and purpose of this
Final Order.
20.

Notwithstanding anything set forth herein: (a) any payment to be made, or

authorization contained, hereunder shall be subject to the requirements imposed under the
Interim Order (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the
Debtors to Use Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative
Expense Status, (IV) Granting Adequate Protection, (V) Modifying the Automatic Stay, (VI)
Scheduling a Final Hearing, and (VII) Granting Related Relief and any related final order (each
as amended, modified or supplemented in accordance with the terms thereof, the “DIP Order”),
including the Approved Budget (as defined in the DIP Order); and (b) to the extent there is any
inconsistency between the DIP Order and any action taken or proposed to be taken hereunder,
the terms of the DIP Order and the Approved Budget shall control.
21.

The final hearing (the “Final Hearing”) on the Motion shall be held on

_____________, 2020 at ___:___ __.m. (EST). Any objections or responses to entry of a final
order on the Motion (each, an “Objection”) shall be filed on or before 4:00 p.m. (EST) on
______________________, 2020, and served on the following parties: (i) the Debtors, 750
Route 202 South, Suite 600, Bridgewater, New Jersey 08807 (Attn.: John E. Timberlake,
President and CEO); (ii) proposed counsel for the Debtors, DLA Piper LLP (US), 1201 N.
Market Street, Suite 2100, Wilmington, Delaware 19801 (Attn: Maris J. Kandestin, Esq.,
maris.kandestin@us.dlapiper.com), and 1251 Avenue of the Americas, New York, New York
10020 (Attn: Rachel Ehrlich Albanese, Esq., rachel.albanese@us.dlapiper.com); (iii) the Office
of the United States Trustee, J. Caleb Boggs Federal Building, 844 King St., Lockbox 35,
Wilmington,
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Richard.Schepacarter@usdoj.gov); (iv) counsel to the official committee of unsecured creditors
appointed in these Chapter 11 Cases, if any; (v) counsel to the Debtors’ prepetition secured
lenders, Venable LLP, 1201 N. Market Street, Suite 1400, Wilmington, Delaware 19801 (Attn:
Daniel A. O’Brien, Esq., dao'brien@venable.com), and 1042 Rockefeller Center, 1270 Avenue
of the Americas, 24th Floor, New York, New York 10020 (Attn: Carol Weiner Levy, Esq. and
Jeffrey S. Sabin, Esq., cweinerlevy@venable.com and jssabin@venable.com); and (vi) counsel
to the HB Fund LLC, Proskauer Rose LLP, Eleven Times Square, New York, New York 10036
(Attn: Peter Antoszyk, Esq. and Lucy F. Kweskin, Esq., pantoszyk@proskauer.com and
lkweskin@proskauer.com), and Landis Rath & Cobb LLP, 919 Market Street, Suite 1800,
Wilmington, Delaware 19081 (Attn. Adam G. Landis, Esq. and Kerri Mumford, Esq.,
landis@lrclaw.com and mumford@lrclaw.com). In the event no Objections to entry of a final
order on the Motion are timely received, this Court may enter such final order without need for
the Final Hearing.
22.

The requirements of Bankruptcy Rule 6003(b) are satisfied.

23.

The requirements of Bankruptcy Rule 6004(a) are waived.

24.

Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms

and provisions of this Interim Order shall be immediately effective and enforceable upon
its entry.
25.

The Court shall retain jurisdiction over any and all matters arising from the

interpretation or implementation of this Interim Order.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
--------------------------------------------------------------- x
:
In re:
: Chapter 11
:
1
VALERITAS HOLDINGS, INC., et al.,
: Case No. 20-10290 (___)
:
Debtors.
: (Jointly Administered)
:
--------------------------------------------------------------- x Re: D.I. ___
FINAL ORDER (I) APPROVING CONTINUED USE OF CASH MANAGEMENT
SYSTEM; (II) AUTHORIZING THE DEBTORS TO OPEN AND CLOSE BANK
ACCOUNTS; (III) AUTHORIZING BANKS TO HONOR CERTAIN TRANSFERS; (IV)
PERMITTING THE CONTINUED INTERCOMPANY TRANSFERS AND GRANTING
ADMINISTRATIVE EXPENSE PRIORITY STATUS; (V) SUSPENDING THE
REQUIREMENTS OF 11 U.S.C. § 345(b); AND (VI) GRANTING RELATED RELIEF
Upon the Motion of the Debtors for Entry of Interim and Final Orders (I) Approving
Continued Use of Current Cash Management System; (II) Authorizing the Debtors to Open and
Close Bank Accounts; (III) Authorizing Banks to Honor Certain Transfers; (IV) Permitting the
Continued Intercompany Transfers and Granting Administrative Expense Priority Status; (V)
Suspending the requirements of 11 U.S.C. § 345(b); and (VI) Granting Related Relief (the
“Motion”),2 filed by the above-captioned debtors (collectively, the “Debtors”) for entry of a final
order (this “Final Order”), all as described in the Motion; and upon consideration of the First
Day Declaration and the record of these Chapter 11 Cases; and this Court having found that (i)
this Court has jurisdiction over the Debtors, their estates, property of their estates and to consider
the Motion and the relief requested therein under 28 U.S.C. §§ 157 and 1334, and the Amended
Standing Order of Reference from the United States District Court for the District of Delaware,

1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax
identification number, are: Valeritas Holdings, Inc. (8907); Valeritas, Inc. (1056); Valeritas Security Corporation
(9654); Valeritas US, LLC (0007). The corporate headquarters and the mailing address for the debtors is 750 Route
202 South, Suite 600, Bridgewater, New Jersey 08807.
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dated February 29, 2012, (ii) this Court may enter a final order consistent with Article III of the
United States Constitution, (iii) this is a core proceeding under 28 U.S.C. § 157(b)(2)(A), (iv)
venue of this Motion in this District is proper under 28 U.S.C. §§1408 and 1409, and (v) no
further or other notice of the Motion is required under the circumstances; and this Court having
reviewed the Motion and having heard the statements in support of the relief requested in the
Motion and the record of these Chapter 11 Cases; and the Court having entered the relief
requested in the Motion on an interim basis [D.I ___]; and having determined that the legal and
factual bases set forth in the Motion and the First Day Declaration establish just cause for the
relief granted in this Final Order; and this Court having found and determined that the relief
sought in the Motion is in the best interests of the Debtors’ estates, their creditors and other
parties in interest; and after due deliberation and sufficient cause appearing therefor,
IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED on a final basis, as set forth in this Final Order.

2.

The Debtors are authorized, on a final basis, to: (a) maintain and continue using in

the ordinary course, subject to the terms of this Final Order, the Cash Management System
described in the Motion, a diagram of which is attached to the Motion as Exhibit C, including the
Bank Accounts listed as Exhibit D to the Motion, and (b) open and close Bank Accounts without
further order of this Court; provided, however, that (i) with respect to the opening of a Bank
Account, such Bank Account is with a Bank that is insured with the FDIC and (ii) the Debtors
will provide written notice within ten (10) business days of the opening or closing of any bank
account to the U.S. Trustee and any statutory committee(s) appointed in these Chapter 11 Cases.

2

Capitalized terms used but not otherwise defined in this Final Order shall have the meaning ascribed to
them in the Motion.
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The Debtors are authorized to continue to use the Bank Accounts under existing

account numbers without interruption; provided, however, that no checks issued against the Bank
Accounts prior to the commencement of these Chapter 11 Cases shall be honored, except as
otherwise set forth in this Order or as authorized by further order of this Court and directed by
the Debtors.
4.

Notwithstanding anything herein to the contrary, (a) those certain existing deposit

agreements between the Debtors and Banks shall continue to govern the postpetition cash
management relationship between the Debtors and the Banks, and all of the provisions of such
agreements, including, without limitation, the termination and fee provisions, shall remain in full
force and effect, and (b) the Debtors and the Banks may, without further order of this Court,
agree to and implement non-material changes to the cash management systems and procedures in
the ordinary course of business.
5.

The Banks are authorized to continue to service and administer the Bank

Accounts as accounts of each respective Debtor as a debtor in possession without interruption
and in the usual and ordinary course, and to receive, process, honor and pay any and all checks,
drafts, wires, or ACH Transfers drawn on the Bank Accounts after the Petition Date by the
holders or makers thereof (to the extent of available funds), as the case may be, including with
respect to checks or other items issued prior to the Petition Date to the extent authorized by this
Final Order or a further order of this Court. Within ten (10) business days after the day on which
this Final Order is entered, the Debtors shall contact the Banks and instruct them to rename the
Bank Accounts as “Debtor in Possession” accounts with the Petition Date and the lead case
number included in the account title, to the extent not already so named. The Banks are also

3
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authorized to waive any applicable requirement to establish separate accounts for cash collateral
and/or tax payments.
6.

Each Bank is authorized to charge, and the Debtors are authorized to continue to

service, the Service Charges and other ordinary course fees, costs, charges, and expenses to
which such Bank and credit card service provider may be entitled.
7.

Except for those checks, drafts, wires, or ACH Transfers that may be honored and

paid in accordance with any order(s) of this Court authorizing payment of certain prepetition
claims, and except as otherwise set forth in this Final Order or as authorized by other or further
order of this Court and as represented by the Debtors to such Banks, no checks, drafts, wires, or
ACH Transfers issued on the existing Bank Accounts prior to the Petition Date but presented for
payment after the Petition Date shall be honored or paid.
8.

The Banks shall not be liable to any party or otherwise deemed in violation of this

Final Order on account of: (a) following the Debtors’ instructions or Debtors’ representations as
to any order of this Court; (b) honoring any prepetition check or item in a good faith belief that
the Court has authorized such prepetition check or item to be honored despite implementation of
reasonable item-handling procedures; or (c) an innocent mistake made despite implementation of
customary item-handling procedures.
9.

The Banks are authorized to debit the Bank Accounts in the ordinary course of

business and without further order of this Court on account of all checks drawn on the Debtors’
accounts which were negotiated at the counter of Banks or exchanged for cashier’s or official
checks by the payees thereof prior to the Petition Date.
10.

The Debtors are authorized to continue to use their existing checks and other

Business Forms without the designation of “Debtor in Possession” or the lead case number.

4
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However, if new checks and business forms are ordered or printed, such checks and business
forms shall be required to include the legend “Debtor in Possession” and the lead case number.
Third-party payroll and benefits administrators and providers are also authorized to prepare and
issue checks on behalf of the Debtors, subject to the provisions of this paragraph.
11.

The Debtors are authorized, from and after the Petition Date on a final basis, to

continue to use their Cash Management System with respect to Intercompany Transfers, in
accordance with the Debtors’ customary business practices that existed prior to the Petition Date
and except as otherwise provided in this Final Order. All net Intercompany Claims against a
Debtor held by another Debtor arising from postpetition Intercompany Transfers, if any, shall be
entitled to administrative expense priority pursuant to section 503(b)(1) of the Bankruptcy Code.
For the avoidance of doubt, the Debtors are authorized to continue to send funds to another
Debtor on an as-needed basis to focus on consummating the proposed sale.
12.

The Debtors shall maintain accurate and detailed records of all transfers,

including Intercompany Transfers, so that all transactions may be readily ascertained, traced,
recorded properly and distinguished between prepetition and postpetition transactions.
13.

The Debtors are in compliance with section 345(b) of the Bankruptcy Code with

respect to the Bank Accounts held with Silicon Valley Bank, and the Debtors are authorized to
deposit funds in accordance with their prepetition deposit practices. With respect to the Morgan
Stanley Investment Account, the Debtors have shown sufficient cause to suspend the
requirements of section 345(b) of the Bankruptcy Code, and the Debtors are authorized to invest
funds in the Morgan Stanley Investment Account in accordance with their prepetition investment
practices.

5
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Despite their use of a consolidated Cash Management System, the Debtors shall

calculate quarterly fees under 28 U.S.C. § 1930(a)(6) based on the disbursements of each debtor,
regardless of who pays those disbursements.
15.

The Debtors are authorized to open any new Bank Accounts or close any existing

Bank Accounts as it may deem necessary and appropriate in their sole discretion; provided,
however, that the Debtors give notice within fifteen (15) days to the Office of the United States
Trustee for the District of Delaware and any statutory committees appointed in these chapter 11
cases; provided, further, however, that the Debtors shall open any such new Bank Account at
banks that have executed a Uniform Depository Agreement with the Office of the United States
Trustee for the District of Delaware, or at such banks that are willing to immediately execute
such an agreement.
16.

Any payment made pursuant to this Final Order is not intended and should not be

construed as an admission as to the validity of any claim or a waiver of the Debtors’ rights to
dispute such claim at a later date.
17.

The Debtors are hereby authorized to take all actions they deem necessary to

effectuate the relief granted in this Final Order and to execute any additional documents and
cooperate with the Banks as may be required to carry out the intent and purpose of this
Final Order.
18.

Notwithstanding anything set forth herein: (a) any payment to be made, or

authorization contained, hereunder shall be subject to the requirements imposed under the
Interim Order (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the
Debtors to Use Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative
Expense Status, (IV) Granting Adequate Protection, (V) Modifying the Automatic Stay, (VI)
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Scheduling a Final Hearing, and (VII) Granting Related Relief and any related final order (each
as amended, modified or supplemented in accordance with the terms thereof, the “DIP Order”),
including the Approved Budget (as defined in the DIP Order); and (b) to the extent there is any
inconsistency between the DIP Order and any action taken or proposed to be taken hereunder,
the terms of the DIP Order and the Approved Budget shall control.
19.

The requirements of Bankruptcy Rule 6003(b) are satisfied.

20.

The requirements of Bankruptcy Rule 6004(a) are waived.

21.

Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms

and provisions of this Final Order shall be immediately effective and enforceable upon its entry.
22.

The Court shall retain jurisdiction over any and all matters arising from the

interpretation or implementation of this Final Order.

7
EAST\171217374.13

Case 20-10290-LSS

Doc 13-3

Filed 02/09/20

Exhibit C
Cash Management System

EAST\171217374.13

Page 1 of 2

Case 20-10290-LSS

EAST\171217374.13

Doc 13-3

Filed 02/09/20

Page 2 of 2

Case 20-10290-LSS

Doc 13-4

Filed 02/09/20

Exhibit D
Bank Accounts

EAST\171217374.13

Page 1 of 2

Case 20-10290-LSS
Debtor Entity

Doc 13-4

Bank Name &
Address

Filed 02/09/20

Last 4 Digits of
Account Number

Type of Account

CRG Debt
Covenant Account
Sweep Investment
Account I
Receivables
Account
Corporate Credit
Card Collateral
Account
Operating Account
LOC Collateral
Account
Insurance Rider
Collateral Account
Payroll Account
Sweep Investment
Account 2
Morgan Stanley
Investment
Account

Valeritas, Inc.

Silicon Valley Bank

4149

Valeritas, Inc.

Silicon Valley Bank

4134

Valeritas, Inc.

Silicon Valley Bank

4371

Valeritas, Inc.

Silicon Valley Bank

0032

Valeritas, Inc.
Valeritas, Inc.

Silicon Valley Bank
Silicon Valley Bank

4367
1007

Valeritas, Inc.

Silicon Valley Bank

5182

Valeritas US, LLC
Valeritas, Inc.

Silicon Valley Bank
Silicon Valley Bank

3300
2510

Valeritas, Holdings
Inc.

Morgan Stanley
Smith Barney LLC

2266
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