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Docket #0015 Date Filed: 2/9/2020

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
--------------------------------------------------------------- x
:
In re:
: Chapter 11
:
1
VALERITAS HOLDINGS, INC., et al.,
: Case No. 20-10290 (___)
:
Debtors.
: (Joint Administration Requested)
--------------------------------------------------------------- x
MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND
FINAL ORDERS (I) AUTHORIZING THE DEBTORS TO PAY OR HONOR
PREPETITION OBLIGATIONS TO (A) CERTAIN CRITICAL DOMESTIC VENDORS
AND (B) CERTAIN CRITICAL FOREIGN VENDORS; (II) AUTHORIZING AND
DIRECTING FINANCIAL INSTITUTIONS TO HONOR ALL RELATED CHECKS
AND ELECTRONIC PAYMENT REQUESTS; (III) CONFIRMING THE
APPLICATION OF SECTION 362 OF THE BANKRUPTCY CODE TO SUCH
CRITICAL FOREIGN VENDORS; (IV) SCHEDULING A FINAL HEARING;
AND (V) GRANTING RELATED RELIEF
Valeritas Holdings, Inc. and its affiliated debtors and debtors in possession (collectively,
the “Debtors”), by and through their proposed undersigned counsel, DLA Piper LLP (US),
hereby submit this motion (the “Motion”) for entry of interim and final orders, substantially in
the forms attached hereto as Exhibit A and Exhibit B, respectively, (i) authorizing, but not
directing, the Debtors to pay the prepetition claims of certain Critical Vendors (as defined
below), up to $750,000 in the aggregate on an interim basis prior to the date of a final hearing on
the Motion and up to $1.5 million in the aggregate (inclusive of the authority approved on an
interim basis) on a final basis, following a final hearing on the Motion, (ii) authorizing and
directing the applicable banks and financial institutions to honor all related checks and electronic
payment requests, (iii) confirming the application of the Bankruptcy Code’s automatic stay
provisions, and (iv) granting related relief. In support of this Motion, the Debtors rely upon, and
1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax
identification number, are: Valeritas Holdings, Inc. (8907); Valeritas, Inc. (1056); Valeritas Security Corporation
(9654); Valeritas US, LLC (0007). The corporate headquarters and the mailing address for the debtors is 750 Route
202 South, Suite 600, Bridgewater, New Jersey 08807.

EAST\171758285.7

¨2¤!"z4")
6Z«
2010290200209000000000022

Case 20-10290-LSS

Doc 15

Filed 02/10/20

Page 2 of 24

incorporate by reference, the Declaration of John E. Timberlake in Support of Chapter 11
Petitions and First Day Pleadings (the “First Day Declaration”),2 filed contemporaneously with
this Motion. In further support of this Motion, the Debtors respectfully state as follows:
PRELIMINARY STATEMENT
As discussed in the First Day Declaration, the Debtors operate a commercial-stage
medical technology company that is focused on improving health and simplifying life for people
with type 2 diabetes. The field in which the Debtors operate is highly competitive and the
processes undertaken to bring the Debtors’ flagship product (the V-Go ® Wearable Insulin
Delivery device) to market is highly complex.

The Debtors’ manufacturing practices and

processes have been verified and validated to the extent required by the FDA and other
regulatory bodies. Unsurprisingly, the Debtors’ production of V-Go ® requires reliance on certain
key, dependable, and often, sole source, vendors, both foreign and domestic. Certain of these
key vendors, especially the Debtors’ foreign vendors, are virtually irreplaceable in that it could
take upwards of a year to replace certain vendors due to the vetting, training, and level of trust
that cannot be emphasized enough, necessary to bring V-Go® to market.

Of paramount

importance to the Debtors is that the patients that have come to rely upon V-Go ® to help meet
their A1c goals have access to V-Go®. Further, any avoidable delay in bringing V-Go® to
market could deprive new patients from benefiting from all that V-Go ® has to offer and could
also provide an opening for the Debtors’ competitors to encroach upon the Debtors’ market share
at this critical juncture.
The Debtors have taken a very critical eye when evaluating whether a vendor should
qualify as a “critical vendor” and has surgically crafted the vendors list and limited it only to
2

Capitalized terms used but not otherwise defined in this Motion shall have the meaning ascribed to them in
the First Day Declaration.
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those parties that are absolutely critical to the Debtors’ operations. Absent the relief requested in
this Motion, the going concern value of the Debtors’ business would all but evaporate. For these
reasons, the Debtors respectfully submit that the relief set forth in the Motion should be granted.
JURISDICTION AND VENUE
1.

The United States Bankruptcy Court for the District of Delaware (this “Court”)

has jurisdiction over these chapter 11 cases (the “Chapter 11 Cases”), the Debtors, property of
the Debtors’ estates and this matter under 28 U.S.C. §§ 157 and 1334 and the Amended Standing
Order of Reference from the United States District Court for the District of Delaware, dated
February 29, 2012. This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).
2.

Pursuant to rule 9013-1(f) of the Local Rules of Bankruptcy Practice and

Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local
Rules”), the Debtors consent to the entry of a final judgment or order with respect to this Motion
if it is determined that this Court, absent consent of the parties, cannot enter final orders or
judgments consistent with Article III of the United States Constitution.
3.

Venue of these Chapter 11 Cases in this District is proper under 28 U.S.C.

§§ 1408 and 1409.
4.

The statutory bases for the relief requested in this Motion are sections 105(a),

362(a), 363(b), 503(b)(9), 541(a), 1107(a), and 1108 of title 11 of the United States Code (the
“Bankruptcy Code”) and Rules 6003 and 6004 of the Federal Rules of Bankruptcy Procedure
(the “Bankruptcy Rules”).
BACKGROUND
5.

On the date hereof (the “Petition Date”), each Debtor filed with this Court a

voluntary petition for relief under chapter 11 of the Bankruptcy Code.
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The Debtors are authorized to operate their businesses and manage their

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code. As of the date hereof, no trustee, examiner, or official committee of unsecured creditors
has been appointed in these Chapter 11 Cases. No date has been set for a meeting pursuant to
section 341 of the Bankruptcy Code.
7.

Additional factual background regarding the Debtors, including their business

operations, capital structure, and the events leading to the filing of these Chapter 11 Cases, is set
forth in detail in the First Day Declaration, which is fully incorporated into this Motion by
reference.
A.

The Critical Domestic Vendors

8.

In connection with the ordinary course operation of their highly complex and

competitive business, the Debtors engage various vendors located in the United States (the
“Critical Domestic Vendors”)3 to, among other things, supply the Debtors with custom parts
necessary for manufacturing V-Go®, provide operational services that are necessary to maintain
the Debtors’ supply chain and day-to-day operations, and allow the Debtors to use third-party
software infrastructure to “host” the Debtors’ digital information and data. The Debtors’ Critical
Domestic Vendors are key, dependable, and often, sole source, vendors, and have been selected
as the most crucial supplies and services to the Debtors’ business.
9.

The Debtors anticipate that certain Critical Domestic Vendors with whom they

do not have a contractual relationship will be concerned about the commencement of these
Chapter 11 Cases and may refuse to continue to do business with the Debtors, unless the

3

A complete list identifying the Critical Domestic Vendors has been made available to the United States
Trustee, Region 3 (the “U.S. Trustee”) and the Court and will be made available on an “attorneys’ eyes only” basis
to counsel to the official committee, if any, appointed in these Chapter 11 Cases.
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Debtors make payments on account of prepetition obligations. Accordingly, the Debtors are
seeking the requested relief to ensure that their business operations remain uninterrupted.
B.

The Critical Foreign Vendors

10.

In addition to being complex and highly technical, the Debtors’ business involves

international supply chains and Asian manufacturing under strict regulatory regimes.

The

successful operation of their business requires the Debtors to rely on, among others, foreign
third-party vendors that provide the Debtors with various goods and services (the “Critical
Foreign Vendors” 4 and, together with the Critical Domestic Vendors, the “Critical Vendors”).
Given the global nature of their business supply chain, the Debtors regularly transact business
with Critical Foreign Vendors located outside of the United States and its territories that are
absolutely critical to the Debtors’ manufacturing processes and distribution.
C.

Identification of Critical Vendors

11.

Prior to the Petition Date, the Debtors and their advisors carefully reviewed all of

their ordinary course vendors to (i) identify the Critical Vendors; (ii) determine the amount that
the Debtors would owe the Critical Vendors for goods and services provided through and
including the Petition Date; and (iii) identify which vendors, if any, would qualify for
administrative priority under section 503(b)(9) of the Bankruptcy Code. However, this review
remains ongoing, and the Debtors may determine that additional vendors should be classified as
Critical Vendors.5

4

The term “Critical Foreign Vendors” shall not include foreign vendors, service providers or other nongovernmental entities if such entities are known to have assets within the United States that would be subject to the
jurisdiction of this Court and that would otherwise be available to satisfy a judgment entered by the Court if
such entities were to violate the automatic stay provisions of section 362 of the Bankruptcy Code or take any actions
contrary to an order of this Court. A complete list identifying the Critical Foreign Vendors has been made available
to the U.S. Trustee and the Court and will be made available on an “attorneys’ eyes only” basis to counsel to the
official committee, if any, appointed in these Chapter 11 Cases.
5

The Debtors reserve all rights to add or remove a Critical Vendor from the list of Critical Vendors. To the
extent that the Debtors identify additional vendors that should be qualified as Critical Vendors, the Debtors will

EAST\171758285.7

5

Case 20-10290-LSS

12.

Doc 15

Filed 02/10/20

Page 6 of 24

Vendors are classified as “critical” based upon a review of the Debtors’ books and

records, consultations with relevant members of their operations management, and an analysis of
historical business practices to identify their vendor relationships which, if lost, could materially
harm the Debtors’ business, reduce the value of the estates, or otherwise impede the Debtors’
chapter 11 efforts.
13.

Specifically, the Debtors and their advisors considered (a) the necessity of goods

or services provided; (b) the general terms of vendor performance within the year; (c) the
Debtors’ business needs for the goods or services provided; (d) whether alternative vendors are
available that could provide requisite volumes of similar goods or services on equal (or better)
terms and, if so, whether the Debtors would be able to continue operating while transitioning
business thereto; (e) the time it would take to replace the vendors; (f) the degree to which
replacement costs (including, pricing, transition expenses, professional fees, and lost sales, or
future revenue) would exceed the amount of vendor’s prepetition claim; and (g) whether the
Debtors’ inability to pay all or part of the vendor’s prepetition claim could trigger financial
distress for the applicable vendor.
14.

Based on the Debtors’ consideration of the above factors, the Critical Vendors are

those vendors that are (a) Critical Domestic Vendors and either (i) do not have a contractual
relationship with the Debtors and/or (ii) are either sole-source providers or cannot be replaced in
a cost-efficient manner or without causing irreparable harm to the Debtors’ operations or chapter
11 efforts, or (b) Critical Foreign Vendors.

advise the U.S. Trustee and the official committee of unsecured creditors, if any, of any such additions that cause an
increase to the critical vendor cap and seek appropriate relief from this Court.
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D.

Importance of the Critical Vendors

15.

Included in the Debtors’ supply chain are Critical Vendors primarily from the

United States and countries in Asia that supply critical components for and assist with the
Debtors’ manufacturing processes, including testing, sterilization, infrastructure, and packaging
services (collectively, the “Critical Supplies and Services”). Even the slightest interruption or
delay in deliveries or performance of the Critical Supplies and Services would bring the Debtors’
business to a halt and could prevent V-Go ® from reaching those who need it the most. In
addition, given the highly regulated nature of medical device manufacturing, the Debtors would
be unable to obtain the required quantities of the Critical Supplies and Services from any
alternative source in the time required to prevent delay in manufacturing inventory. With respect
to the Critical Supplies and Services provided by Critical Foreign Vendors, because of the time
to transport to the United States, and the training and skill required to perform, such Critical
Supplies and Services, even a small disruption of these Critical Supplies and Services as a result
of these Chapter 11 Cases would cause irreparable harm to the Debtors’ operations. Further,
even if the Debtors are able to obtain such Critical Supplies from third-party providers, and there
is no assurance that they could, there is no guarantee that applicable regulatory authorities would
approve of such alternate providers in an expedited fashion if at all.
16.

Moreover, if a Critical Vendor were to refuse to do business with the Debtors, the

resulting disruption in supply would ripple through the Debtors’ business and manufacturing
processes, idling production of certain product lines or, in some cases, entire production and
testing facilities, consequently severely impairing the Debtors’ ability to produce final products
and get them to market so that patients who have come to rely upon the extraordinary
convenience that V-Go® provides can continue to enjoy the Debtors’ products.
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In addition, with respect to the Critical Foreign Vendors, their offshore domiciles

make it more likely that they may decline to deliver and perform the Critical Supplies and
Services and do so without pause. It is for this reason that courts have often authorized chapter
11 debtors to pay claims owing to foreign entities against which the automatic stay cannot be
readily enforced in the United States, and as to which it would be unduly time-consuming and
expensive to seek to enforce an order of the bankruptcy court in the creditor’s home country.
18.

Maintaining an unbroken supply chain is critical to the Debtors’ ability to

achieve their cash flow projections and preserve the value of their estates. Indeed, if the Debtors
are unable to produce V-Go®, the going concern sale of their business would be harmed beyond
repair. To the extent the Debtors can maintain their current supply of goods, including the
Critical Supplies and Services, at existing prices during the postpetition period and avoid the
severe disruptions to their business that likely would arise from the cessation of the
delivery of Critical Supplies and Services, it is prudent in the Debtors’ business judgment for
the Debtors to pay the Critical Vendors prepetition amounts outstanding (collectively, the
“Critical Vendor Claims”) for the overall benefit of their estates.
19.

The Debtors have determined that they owe the Critical Vendors approximately

$1.5 million for goods and services provided as of the Petition Date (including Vendor 503(b)(9)
Claims, as defined below, the “Critical Vendor Claims”). Certain of the Critical Vendors may
have delivered goods in the ordinary course of business within the 20-day period before the
Petition Date (in such capacity, collectively, the “Vendor 503(b)(9) Claimants”). Of these
claims, approximately $300,000 are entitled to administrative priority under section 503(b)(9) of
the Bankruptcy Code (the “Vendor 503(b)(9) Claims”).
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Because of the priority status afforded to Vendor 503(b)(9) Claims, even without

payment as Critical Vendors, the Vendor 503(b)(9) Claimants must be paid in full upon the
effective date of a chapter 11 plan, and in any event, before any allowed claims of general
unsecured creditors may be paid. As a result, for this subset of the Critical Vendor Claims, the
requested relief likely would only affect the timing, not the amount, of payment. The Debtors
respectfully submit that they should have the authority to satisfy certain Vendor 503(b)(9)
Claims of the Critical Vendors immediately in these Chapter 11 Cases.
E.

Proposed Terms and Conditions for Payment of Critical Vendor Claims

21.

The Debtors propose to condition the payment of individual Critical Vendor

Claims on each such vendor’s agreement to continue supplying goods or services to the Debtors
on trade terms that are the same or better than the trade terms that were most favorable to the
Debtors in the twelve (12) months prior to the Petition Date (the “Customary Trade Terms”).
The Debtors reserve the right to negotiate new trade terms (the “Minimum Credit Terms”) with
any Critical Vendor, as a condition to payment of any Critical Vendor Claim, that vary from the
Customary Trade Terms, to the extent the Debtors determine that such terms are necessary to
procure essential goods or services or otherwise in the best interests of the Debtors’ estates.
22.

To ensure that the Critical Vendors deal with the Debtors on either Customary

Trade Terms or Minimum Credit Terms, the Debtors will require the Critical Vendors to enter
into a letter agreement (a “Trade Agreement”)6 substantially in the form attached as Exhibit C to
this Motion.
23.

The Debtors propose that each Trade Agreement include, without limitation:

6

The Debtors’ entry into a Trade Agreement is not intended to change the nature or priority of the
underlying Critical Vendor Claims and will not constitute an assumption or rejection of any applicable executory
contract or prepetition or postpetition agreement between the Debtors and a Critical Vendor.
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(a)

the amount of the relevant Critical Vendor’s estimated Critical
Vendor Claims, accounting for any setoffs, other credits, and
discounts; provided, however, such amount shall be used only for
the purposes of determining such Critical Vendor’s claim for
purposes of the Trade Agreement and shall not be deemed a claim
allowed by the Court, and the rights of all interested persons to
object to such claim shall be fully preserved until further order of
this Court;

(b)

the Customary Trade Terms or Minimum Credit Terms applicable
to such Critical Vendor, or such other terms as the Critical Vendor
and the Debtors may agree, and the Critical Vendor’s agreement to
provide goods or services to the Debtors under such terms for the
duration of the Chapter 11 Cases unless the Debtors fail to make
timely payments under the agreed-upon trade terms;

(c)

the Critical Vendor’s agreement not to file or otherwise assert,
directly or indirectly, against any or all of the Debtors, their
estates, or any of their respective assets or property (real or
personal), any lien (a “Lien”), a claim for reclamation (a
“Reclamation Claim”) or a claim under section 503(b)(9) of the
Bankruptcy Code (a “Section 503(b)(9) Claim”), regardless of the
statute or other legal authority upon which such Lien, Reclamation
Claim, or Section 503(b)(9) Claim may be asserted, related in any
way to any remaining prepetition amounts allegedly owed to the
Critical Vendor by the Debtors arising from agreements or other
arrangements entered into prior to the Petition Date; and, to the
extent the Critical Vendor has already obtained or otherwise
asserted such a Lien, Reclamation Claim, or Section 503(b)(9)
Claim, the Critical Vendor shall take (at such vendor’s own
expense) whatever actions are necessary to remove such Lien or
withdraw such Reclamation Claim or Section 503(b)(9) Claim,
unless the Critical Vendor’s participation in the program to pay
Critical Vendor Claims authorized by the applicable order is
terminated; and

(d)

the Critical Vendor’s acknowledgement that it has reviewed and is
bound by the terms and provisions of the Order and the Trade
Agreement.

By this Motion, the Debtors seek authority to enter into Trade Agreements when

the Debtors determine that payment of such Critical Vendor Claims is necessary to enable the
Debtors to realize their chapter 11 objectives and that such Trade Agreements are advisable. The
Debtors also are seeking authorization to make payments on account of Critical Vendor Claims
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in the absence of a Trade Agreement if the Debtors determine, in their business judgment, that
failure to pay such Critical Vendor Claims would result in harm to the Debtors’ business and
there is no reasonable likelihood that the Debtors could negotiate an acceptable Trade Agreement
with the applicable provider of goods and/or services. 7
25.

By agreeing to provide Customary Trade Terms or Minimum Credit Terms under

a Trade Agreement, the Critical Vendors are extending unsecured postpetition credit to the
Debtors for the benefit of all creditors. Such Customary Trade Terms or Minimum Credit Terms
maintain the credit terms that the Debtors had prior to the Petition Date, or provide other
acceptable credit terms, and may provide the Debtors with more favorable terms for unsecured
credit than currently provided by the Critical Vendors or available elsewhere. Accordingly, the
treatment of the valid Critical Vendor Claims set forth in this Motion in exchange for Customary
Trade Terms or Minimum Credit Terms is in the best interests of the Debtors and their estates
and should be approved in accordance with section 364(b) of the Bankruptcy Code.
26.

In the event that a Critical Vendor under a Trade Agreement refuses to supply

goods and/or services to the Debtors on Customary Trade Terms or Minimum Credit Terms
following receipt of payment on its Critical Vendor Claim, or otherwise fails to comply with its
Trade Agreement with the Debtors, the Debtors seek authority to return the parties to the
positions they held immediately prior to the entry of an order approving this Motion with respect
to all prepetition claims. Further, the Debtors seek authority, without further order of the Court,
(a) to declare that any Trade Agreement between the Debtors and such Critical Vendor is
terminated; (b) to declare that payments made to such Critical Vendor on account of its Critical
Vendor Claims be deemed to have been in payment of then-outstanding (or subsequently
7

Nothing in this Motion should be construed as a waiver by any of the Debtors of their rights to contest any
claim of any Critical Vendor under applicable non-bankruptcy law.
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accruing) postpetition claims of such Critical Vendor without further order of the Court or action
by any person or entity; and (c) to recover or seek disgorgement of any payment made to such
Critical Vendor on account of its Critical Vendor Claims to the extent that such payments exceed
the postpetition claims of such Critical Vendor, without giving effect to any rights of setoff,
claims, provision for payment of reclamation or trust fund claims, or other defense. In addition,
the Debtors reserve the right to seek damages or other appropriate remedies against any
breaching Critical Vendor.
27.

The Debtors further propose that any Trade Agreement terminated as a result of a

Critical Vendor’s refusal to comply with the terms thereof may be reinstated if the underlying
default under the Trade Agreement is fully cured by the Critical Vendor not later than five (5)
business days following the Debtors’ notification to the Critical Vendor of such a default; or the
Debtors, in their discretion, reach a favorable alternative agreement with the Critical Vendor.
RELIEF REQUESTED
28.

By this Motion, the Debtors seek entry of interim and final orders, pursuant to

sections 105(a), 362(a), 363(b), 503(b)(9), 541(a), 1107(a), and 1108 of the Bankruptcy Code
and Bankruptcy Rules 6003 and 6004: (a) authorizing the Debtors to pay the prepetition claims
of certain Critical Vendors, up to $750,000 in the aggregate on an interim basis prior to the date
of a final hearing on the Motion and up to $1.5 million in the aggregate (inclusive of the
authority approved on an interim basis) on a final basis; (b) authorizing and directing the
applicable banks and financial institutions to honor all related checks and electronic payment
requests; (c) confirming the application of the Bankruptcy Code’s automatic stay provisions; and
(d) granting related relief.
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BASIS FOR RELIEF
I.

Ample Authority Exists to Authorize Payment to the Critical Vendors.
A.

Payment of Critical Vendor Claims Is Warranted Under Sections 363(b) and
105(a) of the Bankruptcy Code.

29.

Under section 363(b) of the Bankruptcy Code, a bankruptcy court may authorize a

chapter 11 debtor to use property of the estate other than in the ordinary course of business
where the debtor has articulated a valid business justification for the requested use of estate
assets. See In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999) (“In
determining whether to authorize the use, sale or lease of property of the estate under this
section, courts require the debtor to show that a sound business purpose justifies such actions.”);
In re Filene’s Basement, LLC, No. 11-13511, 2014 WL 1713416, *12 (Bankr. D. Del. Apr. 29,
2014) (“Where the debtor articulates a reasonable basis for its business decisions . . . courts will
generally not entertain objections to the debtor’s conduct.”) (quoting In re Johns-Manville Corp.,
60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986)); In re Ionosphere Clubs, Inc., 98 B.R. 174, 175
(Bankr. S.D.N.Y. 1989) (noting that section 363(b) gives the court “broad flexibility” for the
debtor to pay prepetition wages as long as the debtor articulates a business justification).
30.

Once a debtor articulates such a valid business justification, a presumption exists

in favor of the debtor’s business decisions. See In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir.
2005) (“Overcoming the presumption of the business judgment rule on the merits is a nearHerculean task.”); see also Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985) (describing the
business judgment rule as “a presumption that in making a business decision, the directors of a
corporation acted on an informed basis, in good faith and in the honest belief that the action
taken was in the best interests of the company”).
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Moreover, section 105(a) of the Bankruptcy Code empowers this Court to “issue

any order, process, or judgment that is necessary or appropriate to carry out the provisions of this
title.” 11 U.S.C. § 105(a). A bankruptcy court’s use of its equitable powers to “authorize the
payment of pre-petition debt when such payment is needed to facilitate the rehabilitation of the
debtor is not a novel concept.” In re Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y.
1989); see also Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 985 (2017) (noting that courts
are authorized to approve orders allowing payment of prepetition claims that are necessary for
the debtors to have a successful reorganization); In re Just For Feet, Inc., 242 B.R. 821, 824–25
(D. Del. 1999) (noting that, in the Third Circuit, debtors may pay prepetition claims that are
essential to the continued operation of the debtor’s business); In re Columbia Gas Sys., Inc., 171
B.R. 189, 191-92 (Bankr. D. Del. 1994) (same). “Under 11 U.S.C. § 105 the court can permit
pre-plan payment of a pre-petition obligation when essential to the continued operation of the
debtor.” In re NVR L.P., 147 B.R. 126, 127 (Bankr. E.D. Va. 1992) (citing Ionosphere Clubs, 98
B.R. at 177); ); see also In re Lehigh & New England Ry. Co., 657 F.2d 570, 581 (3d Cir. 1981)
(recognizing the doctrine of necessity and authorizing the debtor to pay prepetition claims if such
payment was essential to the continued operation of the debtor).
32.

With these statutory underpinnings, the “doctrine of necessity” functions in a

chapter 11 case as a mechanism by which the bankruptcy court can exercise its equitable power
to allow payment of critical prepetition claims not explicitly authorized by the Bankruptcy Code.
See Lehigh, 657 F.2d at 581 (holding that court may authorize payment of prepetition claims if
such payment was essential to continued operation of debtor); In re Boston & Me. Corp., 634
F.2d 1359, 1382 (1st Cir. 1980) (recognizing existence of judicial power to authorize trustees to
pay claims for goods and services that are indispensably necessary to debtors’ continued
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This doctrine is frequently invoked early in a chapter 11 case, particularly in

connection with the payment of prepetition claims. The rationale for the doctrine of necessity
rule is consistent with the paramount goal of chapter 11 “facilitating the continued operation and
rehabilitation of the debtor.” Ionosphere Clubs, 98 B.R. at 176; see also In re Friedman’s Inc.,
No. 09-10161 CSS, 2011 WL 5975283, at *3 (Bankr. D. Del. Nov. 30, 2011) (“[N]ormally, a
debtor only pays pre-petition, unsecured claims through a confirmed plan of reorganization . . .
most courts will allow such payments under the ‘doctrine of necessity,’ if the debtor establishes
that in its business judgment making such payments is critical to the survival of the debtor’s
business.”). Accordingly, pursuant to section 105(a) of the Bankruptcy Code, this Court is
empowered to grant the relief requested in this Motion.
33.

Here, the Debtors have a sound business purpose for paying the Critical Vendor

Claims. The Debtors’ relationships with the Critical Vendors have been developed and refined
over years and their continued support is essential in the manufacturing of V-Go ®. Where
necessary, the Critical Vendors have been verified and validated by the FDA and other
applicable regulatory agencies—a process which is virtually impossible to replicate in light of
the Debtors’ limited liquidity. The failure to pay the Critical Vendor Claims would severely
jeopardize the Debtors’ access to Critical Supplies and Services—the practical components for
V-Go®. Moreover, certain of the Critical Vendors have expressed concerns about the Debtors’
ability to continue making payments.

If the Critical Vendors were unwilling to continue

providing their goods and services postpetition because of their outstanding prepetition claims,
the Debtors’ ability to manufacture and sell V-Go® would be fundamentally impaired and they
would not be able to efficiently achieve their chapter 11 goals, including consummation of the
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proposed sale. Accordingly, failure to pay the Critical Vendor Claims would materially reduce
the value of the Debtors’ estates to the detriment of all stakeholders.
34.

Moreover, with respect to each Critical Vendor, the Debtors have examined

options other than payment of the Critical Vendor Claims and have determined that no practical
or legal alternative to payment of such Critical Vendor Claims exists without irreparable
disruption to the Debtors’ business operations. To preserve their business, provide V-Go ® to the
patients who rely on it, and maximize the value of their enterprise as a going concern, the
Debtors must be able to maintain access to the Critical Supplies and Services and the Critical
Vendors are central to these offerings.
35.

Additionally, the relief requested herein is narrowly tailored and amply justified.

Payments will only be made to Critical Vendors who agree to provide goods or services on
Customary Trade Terms or Minimum Credit Terms, to the extent possible. As a result, the
payment of such Critical Vendor Claims is consistent with and appropriate under section 363 of
the Bankruptcy Code, and an appropriate exercise of the Debtors’ business judgment.

As

described above, the goods and services provided by the Critical Vendors are vital to the
Debtors’ continuing business operations and fundamental to the Debtors’ value as a going
concern.
36.

Courts in this District frequently grant similar relief. See, e.g., In re Melinta

Therapeutics, Inc., Case No. 19-12748 (LSS) (Bankr. D. Del. Dec. 30, 2019), ECF No. 53
(authorizing debtors to pay certain prepetition claims of critical vendors); In re High Ridge
Brands Co., Case No. 19-12689 (BLS) (Bankr. D. Del. Dec. 19, 2019), ECF No. 42 (authorizing
debtors to pay certain prepetition claims of critical and foreign vendors); In re Bumble Bee
Parent, Inc., et al., Case No. 19-12502 (LSS) (Bank. D. Del. Dec. 19, 2019), ECF No. 172
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(same); In re Dura Automotive Sys., LLC, Case No. 19-12378 (KBO) (Bankr. D. Del. Nov. 19,
2019), ECF No. 341 (same).8
B.

Payment of the Critical Vendor Claims Is a Valid Exercise of the Debtors’
Fiduciary Duties.

37.

Payment of the Critical Vendor Claims is also authorized under sections 1107 and

1108 of the Bankruptcy Code. The Debtors, operating their business as debtors in possession
under Bankruptcy Code sections 1107(a) and 1108, are fiduciaries for their estates. See In re
Marvel Entm’t Grp., Inc., 140 F.3d 463, 474 (3d Cir. 1998) (citation omitted); In re CoServ,
LLC, 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002). Implicit in the duties of a chapter 11 debtor in
possession is the duty “to protect and preserve the estate, including an operating business’s
going-concern value.” CoServ, 273 B.R. at 497.
38.

The CoServ court specifically noted that the preplan satisfaction of prepetition

claims would be a valid exercise of the debtor’s fiduciary duty when the payment “is the only
means to effect a substantial enhancement of the estate . . . .” Id. There, the court provided a
three-pronged test to determine whether a preplan payment on account of a prepetition claim was
a valid exercise of a debtor’s fiduciary duty, stating:
First, it must be critical that the debtor deal with the claimant. Second,
unless it deals with the claimant, the debtor risks the probability of harm,
or, alternatively, loss of economic advantage to the estate or the debtor’s
going concern value, which is disproportionate to the amount of the
claimant’s prepetition claim. Third, there is no practical or legal
alternative by which the debtor can deal with the claimant other than by
payment of the claim.
Id. at 498.

8

In accordance with Local Rule 7007-2, the Debtors’ proposed counsel has copies of each of the above
referenced orders and will make them available to this Court and to any party that requests them. The orders are
also available on this Court’s CM/ECF PACER site at the cited docket numbers and on the dates specified above.
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Payment of the Critical Vendor Claims meets the test set forth in CoServ. As

described above, the Debtors have narrowly tailored both the designations of Critical Vendors
and the amounts payable on account of Critical Vendor Claims to encompass only those vendors
that are essential to the operation of the Debtors’ business and those with whom the Debtors, the
FDA and other regulators have verified and validated. Any interruption of the Debtors’ access to
the Critical Supplies and Services provided by the Critical Vendors could bring the Debtors’
manufacturing of V-Go® to a virtual standstill, prevent the Debtors from satisfying their
obligations under key contracts, harm the patients who rely on the Debtors’ products to meet
their A1c goals, and could provide an unfair opening to competitors at this critical juncture. The
damage that would stem from the failure to pay of any of the Critical Vendors is greatly
disproportionate to the amount of the prepetition claims that the Debtors are seeking to pay
pursuant to this Motion. Moreover, as detailed above, the Debtors have examined options short
of payment of each Critical Vendor Claim and have determined that, to avoid significant harm to
Debtors’ business operations and the patients who rely on V-Go ®, there exists no practical or
legal alternative to payment of the Critical Vendor Claims. Therefore, the Debtors satisfy the
CosServ test and can only meet their fiduciary duties as debtors in possession under sections
1107(a) and 1108 of the Bankruptcy Code by payment of the Critical Vendor Claims.
C.

Certain of the Critical Vendor Claims Are Entitled to Administrative
Priority Treatment Under Section 503(b)(9).

40.

Section 503(b)(9) of the Bankruptcy Code provides that, “[a]fter notice and a

hearing, there shall be allowed administrative expenses . . . including . . . the value of any goods
received by the debtor within 20 days before the date of commencement of a case under this title
in which the goods have been sold to the debtor in the ordinary course of such debtor’s
business.” 11 U.S.C. § 503(b)(9). The Debtors will be required to pay in full all claims entitled
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to administrative priority under section 503(b)(9) of the Bankruptcy Code to confirm any chapter
11 plan filed in these cases. See 11 U.S.C. § 1129(a)(9)(A) (requiring payment in full of claims
entitled to priority).
41.

Although section 503(b)(9) of the Bankruptcy Code does not specify a time for

payment of these expenses, bankruptcy courts have the discretion to allow for distributions to
administrative claimants prior to confirmation if the debtor has the ability to pay and there is a
need to do so. See Matter of Cont’l Airlines, Inc., 146 B.R. 520, 531 (Bankr. D. Del. 1992)
(“The timing of payment of an administrative claim is at the sound discretion of the court.”).
42.

As discussed above, some of the Critical Vendor Claims are entitled to

administrative priority treatment as Section 503(b)(9) Claims. Accordingly, the Debtors would
be required to pay these Critical Vendor Claims in full to confirm a plan of reorganization.
Thus, for these Section 503(b)(9) Claims that are also Critical Vendor Claims, authorization of
payment as requested in this motion affects the timing, but not the ultimate amount, of such
payment. As a result, the Debtors respectfully submit that it is appropriate to pay the Critical
Vendor Claims during the pendency of the Chapter 11 Cases.
D.

The Court Should Authorize Applicable Financial Institutions to Honor and
Process Related Checks and Transfers.

43.

The Debtors also request that all applicable banks and other financial institutions

that the Debtors use to make payments to Critical Vendors (the “Banks”) be authorized to
(a) receive, process, honor, and pay all checks presented for payment of, and to honor all fund
transfer requests made by the Debtors related to the claims that the Debtors request authority to
pay in this Motion, regardless of whether the checks were presented or fund transfer requests
were submitted before or after the Petition Date, and (b) rely on the Debtors’ designation of any
particular check as approved by this Court’s interim and final orders.
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The Automatic Stay Protects the Debtors from Enforcement Actions of Critical
Vendors.
44.

Section 362(a) of the Bankruptcy Code enjoins all persons and governmental

units from, among other things, (a) commencing or continuing any judicial, administrative, or
other proceeding against the Debtors that was or could have been commenced before the abovecaptioned cases were commenced, or recovering upon a claim against any of the Debtors that
arose before the commencement of these Chapter 11 Cases, or (b) taking any action to collect,
assess, or recover on a claim against any of the Debtors that arose before the commencement of
these Chapter 11 Cases.
45.

The automatic stay arises as a matter of law upon the commencement of a chapter

11 case and “serves several purposes, including providing ‘a debtor a breathing spell from
creditors by stopping all collection efforts and all foreclosure actions,’ as well as protecting
creditors ‘by preventing particular creditors from acting unilaterally to obtain payment from a
debtor to the detriment of other creditors.’” In re Irish Bank Resolution Corp. Ltd., No. 1312159 (CSS), 2019 WL 4740249, at *5 (D. Del. Sept. 27, 2019) (quoting McCartney v. Integra
Nat. Bank North, 106 F.3d 506, 509 (3d Cir. 1997)). The protections of the automatic stay apply
to a debtor’s property wherever it is located and by whomever held, whether in the United States
or abroad. See In re Arcapita Bank B.S.C.(c), 575 B.R. 229, 251 (Bankr. S.D.N.Y. 2017),
reconsid. den’d, Case No. 12-11076 (SHL), 2018 WL 718399 (Bankr. S.D.N.Y. Feb. 5, 2018)
(“Thus, it is clear that Congress intended to apply extraterritorially the provisions of the
Bankruptcy Code that relate to property of the estate . . . . The same is true for Section 362.”).
46.

The Critical Foreign Vendors involved in the Debtors’ international operations

may not be aware or acknowledge that the automatic stay applies to the Debtors’ property that is
located outside the United States. In order to protect property of their estates, the Debtors must

EAST\171758285.7

20

Case 20-10290-LSS

Doc 15

Filed 02/10/20

Page 21 of 24

be able to communicate the significance of the automatic stay effectively. An order from this
Court will express that no one may unilaterally take or dispose of the Debtors’ property and
assuage concerns of Critical Vendors otherwise unsure of the treatment of the claims of foreign
vendors and treatment of estate property overseas.
47.

Furthermore, if any Critical Vendor (either a Critical Domestic Vendor or a

Critical Foreign Vendor) violates the automatic stay, it is highly likely that protracted and costly
litigation would result. The issuance of an order confirming and reiterating the protections of the
automatic stay may reduce the need for such proceedings, thereby conserving estate resources.
48.

Courts in this District frequently confirm the applicability of the automatic stay

where foreign vendors are involved. See, e.g., In re Bumble Bee Parent, Inc., et al., Case No.
19-12502 (LSS) (Bank. D. Del. Nov. 26, 2019) ECF No. 78 (confirming the extraterritorial
application of the automatic stay); In re Orchids Paper Products Company, et al., Case No. 1910729 (MFW) (Bankr. D. Del. May 2, 2019), ECF No. 136 (same); In re The Rockport
Company, LLC, et al., Case No. 18-11145 (LSS) (Bankr. D. Del. May 15, 2018), ECF No. 51
(same); In re VER Technologies Holdco LLC, et al., Case No. 18-10834 (KG) (Bankr. D. Del.
May 4, 2018), ECF No. 230 (same); In re BPS US Holdings Inc., et al., Case No. 16-12373
(KJC) (Bankr. D. Del. Nov. 1, 2016), ECF No. 57 (same). 9
THE DEBTORS SATISFY THE REQUIREMENTS OF BANKRUPTCY RULE 6003(b)
49.

Bankruptcy Rule 6003(b) provides that, “[e]xcept to the extent that relief is

necessary to avoid immediate and irreparable harm, the court shall not, within 21 days after the
filing of the petition, issue an order granting . . . a motion to . . . pay all or part of a claim that
arose before the filing of the petition.” Immediate and irreparable harm exists where the absence
9

In accordance with Local Rule 7007-2, the Debtors’ proposed counsel has copies of each of the abovereferenced orders and will make them available to this Court and to any party that requests them. The orders are
also available on this Court’s CM/ECF PACER site at the cited docket numbers and on the dates specified above.
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of relief would significantly disrupt a debtor’s business and operations, thereby challenging a
debtor’s ability to resolve a bankruptcy case in an orderly manner. See, e.g., In re Genco
Shipping & Trading Ltd., 509 B.R. 455, 469 (Bankr. S.D.N.Y. 2014). The Third Circuit has
interpreted language similar to the “immediate and irreparable harm” language in the context of
preliminary injunctions and has instructed that irreparable harm is a continuing harm that cannot
be adequately redressed by final relief on the merits and for which money damages cannot
provide adequate compensation. See, e.g., Norfolk S. Ry. Co. v. City of Pittsburgh, 235 F. App’x
907, 910 (3d Cir. 2007) (citing Glasco v. Hills, 558 F.2d 179, 181 (3d Cir. 1977)). Furthermore,
the harm must be shown to be actual and imminent, not speculative or unsubstantiated. See, e.g.,
Acierno v. New Castle Cty., 40 F.3d 645, 653-55 (3d Cir. 1994).
50.

For the reasons discussed herein, immediate authority to pay the Critical Vendor

Claims, consistent with this Motion, is necessary for the Debtors to operate their business,
maximize the value of their estates as a going concern, and continue provide V-Go ® to the
patients who rely on it. Accordingly, the Debtors submit that they have satisfied the “immediate
and irreparable harm” standard of Bankruptcy Rule 6003 to support granting the relief requested
herein.
WAIVER OF BANKRUPTCY RULE 6004(a) AND (h)
51.

For the successful implementation of the foregoing, the Debtors seek a waiver of

the notice requirements under Bankruptcy Rule 6004(a) and the fourteen day stay of an order
authorizing the use, sale, or lease of property under Bankruptcy Rule 6004(h). As set forth
above and in the First Day Declaration, the relief requested in this Motion is necessary to avoid
immediate and irreparable harm to the Debtors.
52.

As set forth above, the payment of Critical Vendor Claims is essential to prevent

potentially irreparable damage to the Debtors’ Chapter 11 Cases and ability to preserve, generate
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and recover value for the benefit of their estates and creditors. Accordingly, the Debtors submit
that ample cause exists to justify a waiver of the 14-day stay imposed by Rule 6004(h) of the
Bankruptcy Rules, to the extent it applies.
RESERVATION OF RIGHTS
53.

Nothing contained in this Motion is intended or shall be construed as (i) an

admission as to the validity of any claim against the Debtors; (ii) a waiver of the Debtors’ or any
party in interest’s rights to dispute any claim; or (iii) an approval or assumption of any agreement
under section 365 of the Bankruptcy Code. Likewise, if this Court grants the relief sought in this
Motion, any payment made pursuant to such an order is not intended and should not be construed
as an admission as to the validity of any claim or a waiver of the Debtors’ rights to dispute such
claim at a later date.
NOTICE
54.

Notice of this Motion will be provided in accordance with the Local Rules to: (a)

the Office of the United States Trustee for Region 3; (b) the Debtors’ Prepetition Secured
Lenders; (c) HB Fund LLC, the proposed DIP Lender; (d) the Internal Revenue Service; (e) the
Securities and Exchange Commission; (f) the parties included on the Debtors’ consolidated list
of their 30 largest unsecured creditors; (g) the United States Attorney for the District of
Delaware; (h) the Food and Drug Administration; (i) the Banks; and (j) all parties entitled to
notice pursuant to Local Rule 2002-1(b). As this Motion is seeking “first day” relief, notice of
this Motion and any order entered in connection with this Motion will be served on all parties
required by Local Rule 9013-1(m). Due to the urgency of the circumstances surrounding this
Motion and the nature of the relief sought, the Debtors respectfully submit that no further notice
of this Motion is required.
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WHEREFORE, the Debtors respectfully request that this Court (i) enter an interim
order, substantially in the form attached hereto as Exhibit A, granting the relief requested in this
Motion, (ii) schedule a final hearing on this Motion and thereafter, enter a final order
substantially in the form attached hereto as Exhibit B, and (iii) grant such other and further relief
as this Court may deem just and proper.
Dated: February 9, 2020
Wilmington, Delaware

Respectfully submitted,
DLA PIPER LLP (US)
/s/ Maris J. Kandestin
Maris J. Kandestin (DE 5294)
1201 North Market Street, Suite 2100
Wilmington, Delaware 19801
Telephone: (302) 468-5700
Facsimile: (302) 394-2341
Email: maris.kandestin@us.dlapiper.com
-andRachel Ehrlich Albanese (pro hac vice admission
pending)
1251 Avenue of the Americas
New York, New York 10020
Telephone: (212) 335-4500
Facsimile: (212) 335-4501
Email: rachel.albanese@us.dlapiper.com
Proposed Counsel to the Debtors and Debtors in
Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
--------------------------------------------------------------- x
:
In re:
: Chapter 11
:
1
VALERITAS HOLDINGS, INC., et al.,
: Case No. 20-10290 (___)
:
Debtors.
: (Jointly Administered)
:
--------------------------------------------------------------- x Re: D.I. ___
INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO PAY OR HONOR
PREPETITION OBLIGATIONS TO (A) CERTAIN CRITICAL DOMESTIC VENDORS
AND (B) CERTAIN CRITICAL FOREIGN VENDORS; (II) AUTHORIZING AND
DIRECTING FINANCIAL INSTITUTIONS TO HONOR ALL RELATED CHECKS
AND ELECTRONIC PAYMENT REQUESTS; (III) CONFIRMING THE
APPLICATION OF SECTION 362 OF THE BANKRUPTCY CODE TO SUCH
CRITICAL FOREIGN VENDORS; (IV) SCHEDULING A FINAL HEARING;
AND (V) GRANTING RELATED RELIEF
Upon the Motion of the Debtors for Entry of Interim and Final Orders (I) Authorizing the
Debtors to Pay or Honor Prepetition Obligations to (A) Certain Critical Domestic Vendors and
(B) Certain Critical Foreign Vendors; (II) Authorizing and Directing Financial Institutions to
Honor all Related Checks and Electronic Payment Requests; (III) Confirming the Application of
Section 362 of the Bankruptcy Code to Such Critical Foreign Vendors; (IV) Scheduling a Final
Hearing; and (V) Granting Related Relief (the “Motion”),2 filed by the above-captioned debtors
(collectively, the “Debtors”) for entry of an interim order (this “Interim Order”), authorizing the
Debtors to pay the prepetition claims of certain Critical Vendors, up to $750,000 in the
aggregate on an interim basis, and granting related relief, all as further described in the Motion;
and upon consideration of the First Day Declaration and the record of these Chapter 11 Cases;
1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax
identification number, are: Valeritas Holdings, Inc. (8907); Valeritas, Inc. (1056); Valeritas Security Corporation
(9654); Valeritas US, LLC (0007). The corporate headquarters and the mailing address for the debtors is 750 Route
202 South, Suite 600, Bridgewater, New Jersey 08807.
2

Capitalized terms used but not otherwise defined herein shall have the respective meaning ascribed to such
terms in the Motion.
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and this Court having found that (i) this Court has jurisdiction over the Debtors, their estates,
property of their estates, and to consider the Motion and the relief requested therein under 28
U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United States
District Court for the District of Delaware, dated February 29, 2012, (ii) this Court may enter a
final order consistent with Article III of the United States Constitution, (iii) this is a core
proceeding under 28 U.S.C § 157(b)(2)(A), (iv) venue of this Motion in this District is proper
under 28 U.S.C. §§ 1408 and 1409, and (v) no further or other notice of the Motion is required
under the circumstances; and this Court having reviewed the Motion and having heard the
statements in support of the relief requested in the Motion at a hearing before this Court; and
having determined that the legal and factual bases set forth in the Motion and the First Day
Declaration establish just cause for the relief granted in this Interim Order; and this Court having
found and determined that the relief sought in the Motion is in the best interests of the Debtors’
estates, their creditors and other parties in interest; and after due deliberation and sufficient cause
appearing therefor,
IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED on an interim basis, as set forth in this Interim Order.

2.

The Debtors are authorized, but not directed, to pay the Critical Vendor Claims

(including the Vendor 503(b)(9) Claims), up to $750,000 in the aggregate on an interim basis.
3.

The Banks are directed to honor all related checks and electronic payment

requests from the Debtors for payment of the Critical Vendor Claims.
4.

The Debtors are authorized, but not directed, to enter into Trade Agreements with

their Critical Vendors substantially in the form of the agreement that is annexed to the Motion as
Exhibit C, as a condition of payment of its Critical Vendor Claims.
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Except as set forth in this Interim Order, the Debtors are authorized to make

payments on account of Critical Vendor Claims in the absence of a Trade Agreement if the
Debtors determine, in their business judgment, that failure to pay such Critical Vendor Claims
would result in harm to the Debtors’ business and there is no reasonable likelihood that the
Debtors could negotiate an acceptable Trade Agreement with the applicable provider of goods
and/or services.
6.

If a Critical Vendor under a Trade Agreement refuses to supply goods and/or

services to the Debtors on Customary Trade Terms or Minimum Credit Terms following receipt
of payment on its Critical Vendor Claim or otherwise fails to comply with any Trade Agreement
entered into between such Critical Vendor and the Debtors, then the Debtors may take any and
all steps they deem appropriate to cause such Critical Vendor to repay payments made to it on
account of its prepetition claim to the extent that such payments exceed the postpetition amounts
then owing to such Critical Vendor. Nothing herein shall constitute a waiver of the Debtors’
rights to seek damages or other appropriate remedies against any breaching Critical Vendor.
7.

Notwithstanding the foregoing, the Debtors may, in their discretion, reinstate a

Trade Agreement if the underlying default under the Trade Agreement is fully cured by the
Critical Vendor not later than five (5) business days following the Debtors’ notification to the
Critical Vendor that such default had occurred; or the Debtors, in their discretion, reach a
favorable alternative agreement with the Critical Vendor.
8.

No claimant who receives payment on account of a Critical Vendor Claim

(whether or not such claimant signs a Trade Agreement) is permitted to file or perfect a lien on
account of such claim, and any such claimant shall take all necessary action to remove any
existing lien relating to such claim, even if the Lien is against property of a non-
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Debtor. Additionally, no claimant who receives payment on account of a Critical Vendor Claim
(whether or not such claimant signs a Trade Agreement) is permitted to file a claim for
reclamation or a claim under section 503(b)(9) of the Bankruptcy Code, regardless of the statute
or other legal authority upon which such claim may be asserted, related in any way to any
remaining prepetition amounts allegedly owed to the Critical Vendor by the Debtors.
9.

Nothing in the Motion or this Interim Order, or the Debtors’ payment of any

claims pursuant to this Interim Order, shall be deemed or construed as: (a) an admission as to the
validity of any claim or lien against the Debtors or their estates; (b) a waiver of the Debtors’ right
to dispute any claim or lien; (c) an approval or assumption of any agreement, contract, or lease
pursuant to section 365 of the Bankruptcy Code; (d) an admission of the priority status of any
claim, whether under section 503(b)(9) of the Bankruptcy Code or otherwise; or (e) a
modification of the Debtors’ rights to seek relief under any section of the Bankruptcy Code on
account of any amounts owed or paid to any Critical Vendor.
10.

The amount of each Critical Vendor’s Critical Vendor Claim set forth in

connection with a Trade Agreement shall be used only for purposes of determining such Critical
Vendor’s claim under this Interim Order and shall not be deemed a claim allowed by this Court,
and the rights of all interested persons to object to such claim shall be fully preserved until
further order of this Court. Further, signing a Trade Agreement containing a claim amount for
purposes of this Interim Order shall not excuse such Critical Vendor from filing a proof of claim
in these Chapter 11 Cases.
11.

Notwithstanding the relief granted in this Interim Order and any actions taken

hereunder, nothing in this Interim Order shall create, nor is intended to create, any rights in favor
of, or enhance the status of any claim held by any person.
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The Debtors are protected to the fullest extent applicable by section 362 of the

Bankruptcy Code.
13.

The final hearing (the “Final Hearing”) on the Motion shall be held on

_____________, 2020 at ___:___ __.m. (EST). Any objections or responses to entry of a final
order on the Motion (each, an “Objection”) shall be filed on or before 4:00 p.m. (EST) on
______________________, 2020, and served on the following parties: (i) the Debtors, 750
Route 202 South, Suite 600, Bridgewater, New Jersey 08807 (Attn.: John E. Timberlake,
President and CEO); (ii) proposed counsel for the Debtors, DLA Piper LLP (US), 1201 N.
Market Street, Suite 2100, Wilmington, Delaware 19801 (Attn: Maris J. Kandestin, Esq.,
maris.kandestin@us.dlapiper.com), and 1251 Avenue of the Americas, New York, New York
10020 (Attn: Rachel Ehrlich Albanese, Esq., rachel.albanese@us.dlapiper.com); (iii) the Office
of the United States Trustee, J. Caleb Boggs Federal Building, 844 King St., Lockbox 35,
Wilmington,

Delaware

19801

(Attn:

Richard

L.

Schepacarter,

Esq.,

Richard.Schepacarter@usdoj.gov); (iv) counsel to the official committee of unsecured creditors
appointed in these Chapter 11 Cases, if any; (v) counsel to the Debtors’ prepetition secured
lenders, Venable LLP, 1201 N. Market Street, Suite 1400, Wilmington, Delaware 19801 (Attn:
Daniel A. O’Brien, Esq., dao'brien@venable.com), and 1042 Rockefeller Center, 1270 Avenue
of the Americas, 24th Floor, New York, New York 10020 (Attn: Carol Weiner Levy, Esq. and
Jeffrey S. Sabin, Esq., cweinerlevy@venable.com and jssabin@venable.com); and (vi) counsel
to the HB Fund LLC, Proskauer Rose LLP, Eleven Times Square, New York, New York 10036
(Attn: Peter Antoszyk, Esq. and Lucy F. Kweskin, Esq., pantoszyk@proskauer.com and
lkweskin@proskauer.com), and Landis Rath & Cobb LLP, 919 Market Street, Suite 1800,
Wilmington, Delaware 19081 (Attn. Adam G. Landis, Esq. and Kerri Mumford, Esq.,
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landis@lrclaw.com and mumford@lrclaw.com). In the event no Objections to entry of a final
order on the Motion are timely received, this Court may enter such final order without need for
the Final Hearing.
14.

Notwithstanding anything set forth herein: (a) any payment to be made, or

authorization contained, hereunder shall be subject to the requirements imposed under the Interim
Order (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to
Use Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative Expense
Status, (IV) Granting Adequate Protection, (V) Modifying the Automatic Stay, (VI) Scheduling a
Final Hearing, and (VII) Granting Related Relief and any related final order (each as amended,
modified or supplemented in accordance with the terms thereof, the “DIP Order”), including the
Approved Budget (as defined in the DIP Order); and (b) to the extent there is any inconsistency
between the DIP Order and any action taken or proposed to be taken hereunder, the terms of the DIP
Order and the Approved Budget shall control.
15.

The requirements of Bankruptcy Rule 6003(b) are satisfied.

16.

The requirements of Bankruptcy Rule 6004(a) are waived.

17.

Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms

and provisions of this Interim Order shall be immediately effective and enforceable upon its
entry.
18.

The Debtors are hereby authorized to take all actions they deem necessary to

effectuate the relief granted in this Interim Order.
19.

This Court shall retain jurisdiction to hear and determine all matters arising

from or related to the implementation or interpretation of this Interim Order.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
--------------------------------------------------------------- x
:
In re:
: Chapter 11
:
1
VALERITAS HOLDINGS, INC., et al.,
: Case No. 20-10290 (___)
:
Debtors.
: (Jointly Administered)
:
--------------------------------------------------------------- x Re: D.I. ___ & ___
FINAL ORDER (I) AUTHORIZING THE DEBTORS TO PAY OR HONOR
PREPETITION OBLIGATIONS TO (A) CERTAIN CRITICAL DOMESTIC VENDORS
AND (B) CERTAIN CRITICAL FOREIGN VENDORS; (II) AUTHORIZING AND
DIRECTING FINANCIAL INSTITUTIONS TO HONOR ALL RELATED CHECKS
AND ELECTRONIC PAYMENT REQUESTS; (III) CONFIRMING THE
APPLICATION OF SECTION 362 OF THE BANKRUPTCY CODE TO SUCH
CRITICAL FOREIGN VENDORS; (IV) SCHEDULING A FINAL HEARING;
AND (V) GRANTING RELATED RELIEF
Upon the Motion of the Debtors for Entry of Interim and Final Orders (I) Authorizing the
Debtors to Pay or Honor Prepetition Obligations to (A) Certain Critical Domestic Vendors and
(B) Certain Critical Foreign Vendors; (II) Authorizing and Directing Financial Institutions to
Honor all Related Checks and Electronic Payment Requests; (III) Confirming the Application of
Section 362 of the Bankruptcy Code to Such Critical Foreign Vendors; (IV) Scheduling a Final
Hearing; and (V) Granting Related Relief (the “Motion”),2 filed by the above-captioned debtors
(collectively, the “Debtors”) for entry of a final order (this “Final Order”), authorizing the
Debtors to pay the prepetition claims of certain Critical Vendors, up to $1.5 million in the
aggregate (inclusive of the authority approved on an interim basis) on a final basis, and granting
related relief, all as further described in the Motion; and upon consideration of the First Day
1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax
identification number, are: Valeritas Holdings, Inc. (8907); Valeritas, Inc. (1056); Valeritas Security Corporation
(9654); Valeritas US, LLC (0007). The corporate headquarters and the mailing address for the debtors is 750 Route
202 South, Suite 600, Bridgewater, New Jersey 08807.
2

Capitalized terms used but not otherwise defined herein shall have the respective meaning ascribed to such
terms in the Motion.
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Declaration and the record of these Chapter 11 Cases; and this Court having found that (i) this
Court has jurisdiction over the Debtors, their estates, property of their estates, and to consider the
Motion and the relief requested therein under 28 U.S.C. §§ 157 and 1334 and the Amended
Standing Order of Reference from the United States District Court for the District of Delaware,
dated February 29, 2012, (ii) this Court may enter a final order consistent with Article III of the
United States Constitution, (iii) this is a core proceeding under 28 U.S.C § 157(b)(2)(A), (iv)
venue of this Motion in this District is proper under 28 U.S.C. §§ 1408 and 1409, and (v) no
further or other notice of the Motion is required under the circumstances; and the Court having
granting the relief requested in the Motion on an interim basis [D.I. ___], and on the record of
these Chapter 11 Cases; and having determined that the legal and factual bases set forth in the
Motion and the First Day Declaration establish just cause for the relief granted in this Final
Order; and this Court having found and determined that the relief sought in the Motion is in the
best interests of the Debtors’ estates, their creditors and other parties in interest; and after due
deliberation and sufficient cause appearing therefor,
IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED on a final basis, as set forth in this Final Order.

2.

The Debtors are authorized, but not directed, to pay the Critical Vendor Claims

(including the Vendor 503(b)(9) Claims), up to $1.5 million in the aggregate (inclusive of the
authority approved on an interim basis) on a final basis.
3.

The Banks are directed to honor all related checks and electronic payment

requests from the Debtors for payment of the Critical Vendor Claims.
4.

The Debtors are authorized, but not directed, to undertake appropriate efforts to

cause Critical Vendors to enter into Trade Agreements with the Debtors substantially in the form
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of the agreement that is annexed to this Final Order as Exhibit 1, as a condition of payment of its
Critical Vendor Claims.
5.

Except as set forth in this Final Order, the Debtors are authorized to make

payments on account of Critical Vendor Claims in the absence of a Trade Agreement if the
Debtors determine, in their business judgment, that failure to pay such Critical Vendor Claims
presents a material risk of irreparable harm to the Debtors’ business and there is no reasonable
likelihood that the Debtors will negotiate an acceptable Trade Agreement with the applicable
provider of goods and/or services.
6.

If a Critical Vendor under a Trade Agreement refuses to supply goods and/or

services to the Debtors on Customary Trade Terms or Minimum Credit Terms following receipt
of payment on its Critical Vendor Claim or otherwise fails to comply with any Trade Agreement
entered into between such Critical Vendor and the Debtors, then the Debtors may take any and
all appropriate steps to cause such Critical Vendor to repay payments made to it on account of its
prepetition claim to the extent that such payments exceeded the postpetition amounts then owing
to such Critical Vendor. Nothing herein shall constitute a waiver of the Debtors’ rights to seek
damages or other appropriate remedies against any breaching Critical Vendor.
7.

Notwithstanding the foregoing, the Debtors may, in their discretion, reinstate a

Trade Agreement if the underlying default under the Trade Agreement is fully cured by the
Critical Vendor not later than five (5) business days following the Debtors’ notification to the
Critical Vendor that such default had occurred; or the Debtors, in their discretion, reach a
favorable alternative agreement with the Critical Vendor.
8.

No claimant who receives payment on account of a Critical Vendor Claim

(whether or not such claimant signs a Trade Agreement) is permitted to file or perfect a lien on
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account of such claim, and any such claimant shall take all necessary action to remove any
existing lien relating to such claim, even if the Lien is against property of a nonDebtor. Additionally, no claimant who receives payment on account of a Critical Vendor Claim
(whether or not such claimant signs a Trade Agreement) is permitted to file a claim for
reclamation or a claim under section 503(b)(9) of the Bankruptcy Code, regardless of the statute
or other legal authority upon which such claim may be asserted, related in any way to any
remaining prepetition amounts allegedly owed to the Critical Vendor by the Debtors.
9.

Nothing in the Motion or this Final Order, or the Debtors’ payment of any claims

pursuant to this Final Order, shall be deemed or construed as: (a) an admission as to the validity
of any claim or lien against the Debtors or their estates; (b) a waiver of the Debtors’ right to
dispute any claim or lien; (c) an approval or assumption of any agreement, contract, or lease
pursuant to section 365 of the Bankruptcy Code; (d) an admission of the priority status of any
claim, whether under section 503(b)(9) of the Bankruptcy Code or otherwise; or (e) a
modification of the Debtors’ rights to seek relief under any section of the Bankruptcy Code on
account of any amounts owed or paid to any Critical Vendor.
10.

The amount of each Critical Vendor’s Critical Vendor Claims set forth in

connection with a Trade Agreement shall be used only for purposes of determining such Critical
Vendor’s claim under this Final Order and shall not be deemed a claim allowed by this Court,
and the rights of all interested persons to object to such claim shall be fully preserved until
further order of this Court. Further, signing a Trade Agreement containing a claim amount for
purposes of this Final Order shall not excuse such Critical Vendor from filing a proof of claim in
these Chapter 11 Cases.
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The Debtors are protected to the fullest extent applicable by section 362 of the

Bankruptcy Code.
12.

Notwithstanding anything set forth herein: (a) any payment to be made, or

authorization contained, hereunder shall be subject to the requirements imposed under the Interim
Order (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to
Use Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative Expense
Status, (IV) Granting Adequate Protection, (V) Modifying the Automatic Stay, (VI) Scheduling a
Final Hearing, and (VII) Granting Related Relief and any related final order (each as amended,
modified or supplemented in accordance with the terms thereof, the “DIP Order”), including the
Approved Budget (as defined in the DIP Order); and (b) to the extent there is any inconsistency
between the DIP Order and any action taken or proposed to be taken hereunder, the terms of the DIP
Order and the Approved Budget shall control.
13.

The requirements of Bankruptcy Rule 6003(b) are satisfied.

14.

The requirements of Bankruptcy Rule 6004(a) are waived.

15.

Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the

terms and provisions of this Final Order shall be immediately effective and enforceable upon its
entry.
16.

The Debtors are hereby authorized to take all actions they deem necessary to

effectuate the relief granted in this Final Order.
17.
from

or

This Court shall retain jurisdiction to hear and determine all matters arising
related
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__________, 2020
TO:

[Critical Vendor]
[Name]
[Address]
Trade Agreement

As you may be aware, on February [•], 2020 (the “Petition Date”), the undersigned debtors
(collectively, the “Debtors”), filed voluntary petitions (the “Bankruptcy Cases”) under chapter 11
of Title 11 of the United States Code in the United States Bankruptcy Court for the District of
Delaware (the “Bankruptcy Court”). On the Petition Date, we requested the Bankruptcy Court’s
authority to pay certain vendors and service providers in recognition of the importance of our
relationship with such vendors and service providers. On ___________, 2020, the Bankruptcy
Court entered an order (the “Order”) authorizing us, under certain conditions, to pay prebankruptcy claims of certain vendors and service providers that agree to be bound by the terms
of the Order and to the terms set forth below. A copy of the Order is enclosed.
To receive payment on pre-bankruptcy claims, we require you to agree to supply goods
and/or services to the Debtors based on “Customary Trade Terms.” Customary Trade Terms are
trade terms that are the same or better than the trade terms that existed immediately prior to the
Petition Date.
For purposes of administration of this trade program as authorized by the Bankruptcy Court
(the “Trade Payment Program”), the Debtors and you agree as follows:
1.

For purposes of this Trade Agreement, the estimated balance of your prepetition
claim (accounting for any setoffs, credits or discounts) (the “Prepetition Claim”)
is $______. The Prepetition Claim will be paid as follows: [________].

2.

The open balance or credit line that you will extend shall be on normal and
customary terms on an historical basis for the period prior to the Petition Date.

3.

In consideration for the payment described herein, you agree not to file or
otherwise assert against any or all of the Debtors, their estates or any other person
or entity or any of their respective assets or property (real or personal) any lien (a
“Lien”), a claim for reclamation (a “Reclamation Claim”), or a claim under
section 503(b)(9) of the Bankruptcy Code (a “Section 503(b)(9) Claim”),
regardless of the statute or other legal authority upon which such Lien,
Reclamation Claim, or Section 503(b)(9) Claim may be asserted, related in any
way to any remaining prepetition amounts allegedly owed to you by the Debtors
arising from agreements or other arrangements entered into prior to the Petition
Date. Any holders of potential Section 503(b)(9) Claims reserve all of their rights
with respect to such claims until such claims are paid in full.

4.

You will hereafter extend to the Debtors all Customary Trade Terms, which are:
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[ADD INDIVIDUALIZED SET OF CUSTOMARY TRADE/SERVICE TERMS OR
ATTACH/CROSS-REFERENCE TERM FROM EXISTING AGREEMENT]
Payment of your Prepetition Claim in the manner set forth in the Order may occur upon
execution of this letter by a duly authorized representative of your company and the return of this
letter to the Debtors. Your execution of this letter agreement and the return of the same to the
Debtors constitute an agreement by you and the Debtors:
1.

to the Customary Trade Terms and, subject to the reservations contained in the
Order, to the amount of the Prepetition Claim set forth above;

2.

that, for at least during the pendency of the Bankruptcy Cases, you will continue
to supply the Debtors with goods and/or services under the Customary Trade
Terms and any terms set forth herein and that the Debtors will pay for such goods
and/or services in accordance with the terms hereof;

3.

that you have reviewed the terms and provisions of the Order and acknowledge
that you are bound by such terms; and

4.

that if either the Trade Payment Program or your participation therein terminates
as provided in the Order, any payments received by you on account of your
Prepetition Claim will be deemed to have been in payment of postpetition
obligations owed to you, and the Debtors reserve all of their rights with respect to
such claims.

The Debtors and you also hereby agree that any dispute with respect to this agreement, the
Order and/or your participation in the Trade Payment Program shall be determined by the
Bankruptcy Court.
Please indicate your agreement to the terms hereof by returning a signed copy of this letter to
[Name] at (___)__________ or [Name] (___)__________.
Sincerely,
Valeritas Holdings, Inc., Valeritas, Inc.,
Valeritas Security Corporation, and Valeritas
US, LLC (0007).
By:
Its:
Agreed and Accepted by:
[Name of Critical Vendor]
By:
Its:
Dated:
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