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Docket #0016 Date Filed: 2/10/2020

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
---------------------------------------------------------------x
:
In re:
: Chapter 11
:
1
VALERITAS HOLDINGS, INC., et al.,
: Case No. 20-10290 (LSS)
:
Debtors.
: (Joint Administration Requested)
---------------------------------------------------------------x
MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND FINAL ORDERS
(I) AUTHORIZING THE DEBTORS TO OBTAIN SENIOR SECURED
SUPERPRIORITY POSTPETITION FINANCING; (II) GRANTING (A) LIENS AND
SUPERPRIORITY ADMINISTRATIVE EXPENSE CLAIMS AND (B) ADEQUATE
PROTECTION TO CERTAIN PREPETITION LENDERS; (III) AUTHORIZING USE
OF CASH COLLATERAL; (IV) MODIFYING THE AUTOMATIC STAY;
(V) SCHEDULING A FINAL HEARING; AND (VI) GRANTING RELATED RELIEF
Valeritas Holdings, Inc. and its affiliated debtors (collectively, the “Debtors”), by and
through their proposed undersigned counsel, DLA Piper LLP (US), hereby submit this motion (the
“Motion”), pursuant to sections 105(a), 361, 362, 363, 503, and 507 of title 11 of the United States
Code (the “Bankruptcy Code”), rules 2002, 4001, 6003, 6004, and 9014 of the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy Rules”), and rules 2002-1(b) and 4001-2 of the Local
Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District
of Delaware (the “Local Rules”), for entry of an order, substantially in the form attached hereto as
Exhibit A (the “Interim Order”) and a final order (the “Final Order” and, together with the Interim
Order, the “DIP Orders”), (i) authorizing the Debtors to obtain senior secured superpriority
postpetition financing; (ii) granting (a) liens and superpriority administrative expense claims and
(b) adequate protection to certain Prepetition Secured Parties (defined below); (iii) authorizing use

1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax identification
number, are: Valeritas Holdings, Inc. (8907); Valeritas, Inc. (1056); Valeritas Security Corporation (9654); Valeritas
US, LLC (0007). The corporate headquarters and the mailing address for the debtors is 750 Route 202 South, Suite
600, Bridgewater, New Jersey 08807.
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of cash collateral, as such term is defined in section 363(a) of the Bankruptcy Code (“Cash
Collateral”); (iv) modifying the automatic stay; (v) scheduling a final hearing; and (vi) granting
related relief. In support of this Motion, the Debtors rely upon, and incorporate by reference, the
Declaration of John E. Timberlake in Support of Chapter 11 Petitions and First Day Pleadings
(the “First Day Declaration”),2 and the Declaration of Brendan J. Murphy in Support of Debtors’
Motion to Obtain Senior Secured Superpriority Financing and Related Relief (the “Murphy
Declaration”), filed contemporaneously with this Motion. In further support of this Motion, the
Debtors respectfully state as follows:
PRELIMINARY STATEMENT
The Debtors have commenced these Chapter 11 Cases to pursue a sale process backstopped
by a stalking horse transaction that will maximize the value of the Debtors’ business for the benefit
of their estates and creditors. In order to do this, however, the Debtors require additional funding.
By this Motion, and as described in the Murphy Declaration, the Debtors are seeking approval to
enter into the DIP Facility (defined below) and use Cash Collateral. Absent this relief, the Debtors
would be unable to pay their operating expenses and reach the closing date of a sale. As such, the
Debtors have an immediate, urgent need for approval of the DIP Facility. The Debtors commenced
the Chapter 11 Cases with limited cash on hand and, without access to the DIP Facility on an
interim basis, the Debtors would suffer immediate and irreparable harm.
JURISDICTION
1.

The United States Bankruptcy Court for the District of Delaware (this “Court”)

has jurisdiction over the above-captioned chapter 11 cases (the “Chapter 11 Cases”), the Debtors,

2
Capitalized terms used but not otherwise defined in this Motion shall have the meaning ascribed to them in
the First Day Declaration.

2
EAST\171616146.8

Case 20-10290-LSS

Doc 16

Filed 02/10/20

Page 3 of 38

property of the Debtors’ estates, and this matter under 28 U.S.C. §§ 157 and 1334 and the
Amended Standing Order of Reference from the United States District Court for the District of
Delaware, dated February 29, 2012. This is a core proceeding within the meaning of 28 U.S.C.
§ 157(b)(2).
2.

Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final

judgment or order with respect to this Motion if it is determined that this Court, absent consent of
the parties, cannot enter final orders or judgments consistent with Article III of the United States
Constitution.
3.

Venue of these Chapter 11 Cases in this District is proper under 28 U.S.C. §§ 1408

and 1409.
4.

The statutory bases for the relief requested in this Motion are sections 105(a), 361,

362, 363, 364, 503, and 507 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001, 6003, 6004,
and 9014, and Local Rules 2002-1(b) and 4001-2.
BACKGROUND
5.

On the date hereof (the “Petition Date”), each Debtor filed with this Court a

voluntary petition for relief under chapter 11 of the Bankruptcy Code.
6.

The Debtors are authorized to operate their businesses and manage their properties

as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. As of
the date hereof, no trustee, examiner, or official committee of unsecured creditors has been
appointed in these Chapter 11 Cases. No date has been set for a meeting pursuant to section 341
of the Bankruptcy Code.
7.

Additional factual background regarding the Debtors, including their business

operations, capital structure, and the events leading to the filing of these Chapter 11 Cases, is set

3
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forth in detail in the First Day Declaration, which is fully incorporated into this Motion by
reference.
THE DEBTORS’ CAPITAL STRUCTURE
1.

Among other things, the Debtors have relied on the arrangements described below

to finance their business.
a. Term Loan Agreement
2.

On May 24, 2013, debtor Valeritas as borrower, and certain subsidiaries as

guarantors, entered into a prepetition term loan agreement (as amended and restated on August 5,
2014, and later further amended and restated on May 3, 2016, the “Prepetition Term Loan”) with
Capital Royalty Partners II L.P. (the “Prepetition Secured Agent”), Capital Royalty II Partners –
Parallel Fund “A” L.P., and Parallel Investment Opportunities Partners II L.P. (collectively, the
“Prepetition Secured Lenders”). The Prepetition Term Loan is a senior secured loan that had an
initial six-year term (later extended, as described below) and is secured by substantially all of the
Debtors’ assets.
3.

Pursuant to an amendment dated as of February 9, 2017 (the “First Amendment”),

the Prepetition Term Loan was amended to provide an interest rate of 11% per annum and extend
the interest-only period to March 31, 2022. The First Amendment further required quarterly cash
interest payments beginning on June 30, 2019 and extended the deadline for full payment under
the loan to March 31, 2022. The First Amendment also reduced the minimum covenant cash and
cash equivalent requirements to $2.0 million from $5.0 million. In March 2017, in connection
with the First Amendment, the Prepetition Secured Lenders exchanged $25 million in principal
amount of the Prepetition Term Loan for 2.5 million shares of Series A Preferred Stock at a price
of $10.00 per share.

4
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Pursuant to a second amended dated as of September 30, 2019 (the “Second

Amendment”), the Debtors and the Prepetition Secured Lenders further amended the Prepetition
Term Loan. The Second Amendment increased the interest rate to 13% per annum, removed the
quarterly cash interest payments, and allowed for accrual of PIK interest instead. The $2.0 million
financial covenant remained in place. The Second Amendment further provided for a $3.0 million
back-end facility fee (the “Back-End Facility Fee”) on the outstanding principal balance
immediately following the debt exchange (described below) in addition to any new PIK interest,
payable upon completion of the Prepetition Term Loan.

In connection with the second

amendment, the Prepetition Secured Lenders exchanged $22.7 million in principal amount of the
Prepetition Term Loan for 15,575,586 shares of Series B Preferred Stock at a price of $1.46 per
share (the “Conversion Transaction”).
5.

As of December 31, 2019, the outstanding principal amount due under the

Prepetition Term Loan Agreement was $16, 124,777.00 plus the Back-End Facility Fee equal to
$3,224.955.00 plus accrued interest, fees and expenses (including attorneys’ fees).
6.

On February 7, 2020, prior to the Petition Date, the Prepetition Secured Lenders

delivered a notice of default to the Company alleging, among other things, that a “Material Adverse
Change” had occurred constituting an “Event of Default” under the Prepetition Term Loan (as
those terms are defined therein).
7.

Prior to the Petition Date, the Company and the Prepetition Secured Lenders

entered into a settlement (the “CRG Settlement”) which will be the subject of a motion under Rule
9019 of the Federal Rules of Bankruptcy Procedure to be filed with this Court on or before
February 11, 2020. The Company and the Prepetition Secured Lenders agreed to settle a number
of issues, including the Debtors’ ability to use Cash Collateral and enter into the priming DIP

5
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Facility, as well as certain claims and causes of action the Prepetition Secured Lenders alleged to
have against the Debtors related to the Conversion Transaction. Among other things, the CRG
Settlement fixes (a) the total secured claim owed to the Prepetition Secured Lenders at $20.0
million (representing the outstanding principal amount of obligations under the Prepetition Term
Loan as of December 31, 2019, exclusive of the Back-End Fee (which is to be waived upon Court
approval of the CRG Settlement), plus a portion on account of the settlement of certain claims and
causes of action) and (b) the total unsecured claim owed to the Prepetition Secured Lenders at
$18.825 million (representing the settlement of the aforementioned claims and causes of action).
b. Prepetition Senior Subordinated Note
8.

In 2011, Valeritas issued a $5.0 million senior subordinated note (the “WCAS

Note” and, together with the Prepetition Term Loan, the “Prepetition Financing”) to WCAS
Capital Partners IV L.P (“WCAS” and, together with the Prepetition Secured Lenders, the
“Prepetition Lenders”). Valeritas entered into a series of forbearance agreements to modify the
WCAS Note. The most recently executed amendment to the WCAS Note, dated May 23, 2013
(as amended on March 28, 2017), bears interest at 10% per annum. All interest accrues as
compounded PIK interest and is added to the aggregate principal amount of the note semiannually.
The outstanding principal and accrued PIK interest is due in full in September 2021, and no interest
payments are required during the term of the loan.
9.

In March 2017, $2.5 million of the WCAS Note was exchanged for 250,000 shares

of Series A Preferred Stock, at a price of $10.00 per share. On September 30, 2019, $2.3 million
of the WCAS Note was exchanged for 1,547,698 shares of Series B Preferred Stock at a price of
$1.46 per share.
8.

As of the Petition Date, $1,608,497 remains due and owing under the WCAS Note.
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ALTERNATIVE FINANCING EFFORTS
9.

The Debtors have been working diligently with their advisors to address their

liquidity issues and identify a path forward in order to maximize the value of their estates.
10.

In order to obtain postpetition financing, Lincoln International (“Lincoln”), the

Debtors’ investment banker, approached Zealand Pharma A/S (the “Stalking Horse Bidder”), and
the Prepetition Secured Parties to determine if either would be willing to extend debtor-inpossession financing to the Company. The Debtors recognized that it would be difficult to secure
financing because of the limited timeframe available, quantum and location of collateral, funding
needs, certain conditions under the stalking horse asset purchase agreement, and because
substantially all of the Debtors’ assets are encumbered by existing liens under their prepetition
debt. Further, the Debtors prepetition lenders indicated that they would not consent to a “priming”
DIP Facility by a third party absent the terms contemplated by the CRG Settlement.3 Thus,
alternative postpetition financing arrangements likely would have resulted in a “priming” fight
with prepetition lenders. The Debtors believed that any such fight could upset their efforts to
obtain financing and sell their assets as a going concern.
11.

Both the existing lenders and the Stalking Horse Bidder were unwilling to provide

postpetition financing. Lincoln then canvassed the market and approached 50 potential outside
lenders regarding the Debtors’ financing needs. Lincoln’s outreach resulted in 20 nondisclosure
agreements being executed, allowing those potential lenders to access a confidential information
presentation and an online data room. Five of those parties ultimately submitted postpetition
financing proposals. Of the five proposals submitted, Lincoln recommended moving forward

3

See Motion of the Debtors to Approve Settlement Agreement Among the Debtors, CRG Servicing LLC as
Agent for the Prepetition Lenders and the Prepetition Lenders, to be filed on or before February 11, 2020.
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with two potential lenders for further discussions and to ensure that postpetition financing would
be secured prior to commencement of the Chapter 11 Cases.
12.

Following extensive diligence efforts and negotiations, the Company entered into

that certain Senior Secured Superpriority Priming Debtor-in-Possession Credit Facility Term
Sheet (the “DIP Facility”) with HB Fund LLC (the “DIP Lender”), with the consent of the
Prepetition Secured Parties, on February 9, 2020. The Debtors and their advisors ultimately
determined that the terms and conditions of the proposed DIP Facility and use of Cash Collateral
are the best available under the circumstances and will adequately address the Debtors’ liquidity
needs during these Chapter 11 Cases. Importantly, the Debtors, the proposed DIP Lender and the
Prepetition Secured Parties aggressively negotiated the terms of the DIP Facility and the Debtors’
use of Cash Collateral in good faith and at arm’s-length.
13.

The DIP Facility and the use of Cash Collateral are essential for the Debtors to be

able to effectuate their goals in these Chapter 11 Cases. Without the additional liquidity provided
by the DIP Facility and access to Cash Collateral, the Debtors may be forced to cease operations,
which would seriously jeopardize their ability to maximize the value of their assets for the benefit
of their estates and creditors.
RELIEF REQUESTED
14.

By this Motion, therefore, the Debtors are seeking approval of the DIP Facility,

most immediately by entry of an interim order, substantially in the form attached hereto as
Exhibit 1 (the “Interim Order”)4:
a) authorizing the Debtors to obtain senior secured postpetition financing
on a superpriority basis under a multi-draw term loan facility of up to
$5.5 million in the aggregate on an interim basis and up to $12 million
4

Capitalized terms but not otherwise defined in this section shall have the meaning ascribed to them in the
Interim Order.
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in the aggregate upon entry of the Final Order (the “DIP Facility”)
pursuant to the terms and conditions of that certain Senior Secured
Superpriority Priming Debtor-in-Possession Credit Facility Term Sheet
(as the same may be amended, restated, supplemented, or otherwise
modified from time to time, the (“DIP Term Sheet”), to be entered into
by and among Valeritas Holdings, Inc., as borrower, each other Debtor
as guarantor, and HB Fund LLC as the “DIP Lender,” and consented to
by CRG Servicing LLC (the “Prepetition Agent”), as agent for the
Prepetition Secured Parties (as hereinafter defined) in the form attached
hereto as Exhibit 2;
b) approving the terms of and authorizing the Debtors party thereto to
execute and deliver the DIP Term Sheet and any other agreements,
instruments and documents related thereto (collectively with the DIP
Term Sheet, the “DIP Documents”) and to perform such other acts as
may be necessary or desirable in connection with the DIP Documents;
c) approving the DIP Facility and granting all obligations owing
thereunder and under the DIP Documents to the DIP Lender
(collectively, and including all “Obligations” as described in the DIP
Documents, the “DIP Obligations”) allowed superpriority
administrative expense claim status in each of the Chapter 11 Cases and
any Successor Cases;
d) granting to the DIP Lender automatically perfected security interests in
and superpriority liens on all of the DIP Collateral (as defined below),
including, without limitation, all property constituting “Cash Collateral”
as defined in section 363(a) of the Bankruptcy Code (“Cash
Collateral”), which liens shall be subject to the priorities set forth herein;
e) authorizing and directing the Debtors to pay the principal, interest, fees,
expenses and other amounts payable under the DIP Documents as such
become due, including, without limitation, commitment fees and the
fees and disbursements of the DIP Lenders’ counsel and external
advisors;
f) authorizing the Debtors to use the Prepetition Collateral, including the
Cash Collateral (each as defined below) of the Prepetition Secured
Parties under the Prepetition Term Loan on an interim basis, and
providing, among other things, adequate protection to the Prepetition
Secured Parties for any Diminution (as defined below) of their interests
in the Prepetition Collateral, including the Cash Collateral, and/or in
exchange for their consent to the priming of the Prepetition Liens by the
Priming DIP Liens;
g) approving the stipulations by the Debtors with respect to the Prepetition
Term Loan and the liens and security interests arising therefrom;
9
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h) authorizing the Debtors to use Cash Collateral and the proceeds of the
DIP Facility in accordance with both the Approved Budget and the DIP
Documents on an interim basis;
i) modifying the automatic stay imposed by section 362 of the Bankruptcy
Code to the extent necessary to implement and effectuate the terms and
provisions of the DIP Documents and this Interim Order; and
j) scheduling a final hearing (the “Final Hearing”) to consider the relief
requested in the Motion and approving the form of notice with respect
to the Final Hearing.
SUMMARY OF THE PRINCIPAL TERMS OF THE DIP FINANCING5
15.

Pursuant to Bankruptcy Rule 4001 and Local Rule 4001-2, the following is a

concise summary of the proposed material terms of the DIP Term Sheet.
Borrower
Bankruptcy Rule
4001(c)(1)(B)

Valeritas Holdings, Inc., a Delaware corporation.

Guarantors
Bankruptcy Rule
4001(c)(1)(B)

All existing and future direct and indirect Subsidiaries of Borrower.

See DIP Term Sheet, at 1.

See DIP Guaranty.

DIP Lender
Bankruptcy Rule
4001(c)(1)(B)

HB Fund LLC, a Delaware limited liability company.

DIP
Financing/Borrowing
Limits
Bankruptcy Rule
4001(c)(1)(B)
Local Rule 4001-2(a)(ii)

The DIP Lender agrees to make senior secured superpriority priming debtorin-possession loans Borrower in an aggregate amount not to exceed at any
time outstanding aggregate commitments of $12.0 million consisting of a $5.5
million DIP Commitment as of the Interim Closing Date and an incremental
$6.5 million DIP Commitment as of the Final Closing Date.

Interest Rates
Bankruptcy Rule
4001(c)(1)(B)
Local Rule 4001-2(a)(ii)

The Debtors shall pay interest at a rate of 18.0% per annum, to be paid in kind
with such interest added to the principal amount of the DIP Loans,
compounded monthly in arrears on the last day of each month. Interest shall
begin to accrue on the Interim DIP Loan on the Interim Closing Date and on
the Final DIP Loan from and after the Final Closing Date.

See DIP Term Sheet, at 2.

See DIP Term Sheet, at 2.

5

This summary is qualified in its entirety by the provisions of the documents referenced. To the extent any
summary in this Motion is inconsistent with the referenced documents, the referenced documents shall control.
Capitalized terms used but not otherwise defined in this summary are defined as in the DIP Term Sheet or the Interim
Order, as applicable.
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At all times following the occurrence and during the continuance of an
Event of Default, principal, interest and other amounts due on the DIP
Loans shall bear interest at a rate equal to 2.00% per annum in excess
of the interest rate set forth above and shall be paid in kind with such
interest added to the principal amount of the DIP Loans, compounded
monthly in arrears on the last day of each month.
See DIP Term Sheet, at 8.
All out-of-pocket costs and expenses of the DIP Lender relating to the DIP
Credit Facility and the Chapter 11 Cases (including, without limitation,
prepetition and post-petition reasonable and documented fees and
disbursements of counsel and advisors) shall be payable by Borrower
promptly upon written demand (together with summary backup
documentation supporting such reimbursement request) and without the
requirement for Bankruptcy Court approval. A copy of the summary invoice
shall be provided by the Debtors to the Office of the U.S. Trustee, counsel to
the Prepetition Secured Parties and counsel for any statutory committee.

Expenses and Fees
Bankruptcy Rule
4001(c)(1)(B)

Maturity
Bankruptcy Rule
4001(c)(1)(B)
Local Rule 4001-2(a)(ii)

See DIP Term Sheet, at 21.
A fee equal to $200,000 (the “Origination Fee”), which shall be fully earned,
due and payable in full in cash to the DIP Lender upon execution of this Term
Sheet, which shall occur prior to the Petition Date. If the Origination Fee is
paid and this Term Sheet is not executed on or prior to February 9, 2020, the
DIP Lender will return the Origination Fee to the Debtors.
The Debtors shall pay commitment fees as follows: (i) 12.5% of the Interim
Commitment (the “Interim Commitment Fee”), which shall be fully earned
and non-refundable, on the Interim Closing Date, and (ii) 12.0% of the
aggregate principal amount of the Final Commitment (the “Final
Commitment Fee”, together with the Interim Commitment Fee, the
“Commitment Fees”), which shall be fully earned, non-refundable on the
Final Closing Date. Each Commitment Fee shall be payable upon each draw
made in accordance with the Draw Schedule as original issue discount and
shall be netted from the proceeds of each DIP Loan funded, provided, that in
the event any DIP Loan is not drawn in accordance with the Draw Schedule,
then the applicable Commitment Fee that would have been then due and
payable as original issue discount shall be automatically added to the
principal balance of the DIP Loans.
See DIP Term Sheet, at 8.
The DIP Loans (together with all other DIP Obligations) shall mature and be
due and payable on the earliest to occur of the following (such date, the
“Maturity Date”):
(i)

April 3, 2020 (the “Outside Date”);

11
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the date which is thirty (30) days following the entry of the Interim
Order if the Bankruptcy Court has not entered the Final Order on or
prior to such date;

(iii) the date of the Debtors’ receipt of notice of the acceleration of any of
the DIP Loans and the termination of the commitments to make the DIP
Loans resulting from the occurrence of an Event of Default (including,
without limitation, the failure to meet any Chapter 11 Milestone set forth
on Exhibit D attached hereto (collectively, the “Chapter 11
Milestones”) by the applicable “Specified Deadline” set forth on
Exhibit D (the “Specified Deadline”);
(iv)

the date of substantial consummation (as defined in section 1101(2) of
the Bankruptcy Code) of a confirmed plan of reorganization in the
Chapter 11 Cases; and

(v)

the filing of a motion by the Debtors seeking dismissal of any or all of
the Chapter 11 Cases, the dismissal of any or all of the Chapter 11 Cases,
the filing of a motion by the Debtors seeking to convert any or all of the
Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, the
conversion of any or all of the Chapter 11 Cases to a case under chapter
7 of the Bankruptcy Code or the appointment or election of a trustee
under chapter 11 of the Bankruptcy Code, a responsible officer or
examiner with enlarged powers relating to the operation of the Debtors’
business (powers beyond those set forth in section 1106(a)(3) and (4) of
the Bankruptcy Code) under section 1106 of the Bankruptcy Code;
provided, that the Outside Date may be extended at the option of
Borrower for no more than three 2-week periods after the Outside Date
subject to the satisfaction of the following conditions in respect of each
such extension; it being understood that the sole purpose of such
extension is to afford additional time for the Bankruptcy Court to enter
an Sale Order:

(1)

on or prior to the Maturity Date, the DIP Lender shall have received (i)
written notice from Borrower of Borrower’s election to exercise the
option to extend the Maturity Date for a 2-week period and (ii) the
payment of a $200,000 extension fee (each an “Extension Fee”) for
each extension, which shall be fully earned, non-refundable and due and
payable in full in cash;

(2)

the Asset Purchase Agreement is then in full force and effect, all
conditions to the closing of the transactions contemplated by the Asset
Purchase Agreement have been satisfied (unless waived with the prior
written consent of the DIP Lender), other than the condition requiring
the entry of the Sale Order;

(3)

all parties to the Asset Purchase Agreement are otherwise ready, willing
and able to close the transactions contemplated by the Asset Purchase
Agreement in accordance with the terms thereof; and

12
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none of the conditions set forth in clauses (ii)-(v) of this Section above
exist and are continuing.

See DIP Term Sheet, at 9-10.
DIP Collateral
Bankruptcy Rule
4001(c)(1)(B)

“DIP Collateral” means, collectively, all assets and property (whether
tangible, intangible, real, personal or mixed), wherever located, whether now
owned or owing to, or hereafter acquired by, or arising in favor of each Debtor
and its respective chapter 11 estate, and any and all proceeds therefrom,
including, without limiting the generality of the foregoing, all cash, accounts,
accounts receivable, inventory, property, plant and equipment, real estate,
leaseholds, intellectual property, and avoidance actions under chapter 5 of the
Bankruptcy Code (collectively, the “Avoidance Actions”), if any.
Notwithstanding the foregoing, Avoidance Actions and proceeds thereof, if
any, shall not constitute DIP Collateral until after the entry of a Final Order.
The DIP Collateral shall also include any rents, issues, products, proceeds and
profits generated by any item of DIP Collateral, without the necessity of any
further action of any kind or nature by the DIP Lender in order to claim or
perfect such rents, issues, products or proceeds.
The Debtors shall take all action that may be reasonably necessary or
desirable, or that the DIP Lender may reasonably request, to at all times
maintain the validity, perfection, enforceability and priority of the security
interest and liens of the DIP Lender in the DIP Collateral, or to enable the DIP
Lender to protect, exercise or enforce its rights hereunder, under the DIP
Order and in the DIP Collateral.

DIP Liens/Super
Priority Administrative
Claim Status
Bankruptcy Rule
4001(c)(1)(B)(i)
Bankruptcy Rule
4001(c)(1)(B)(iii)

See DIP Term Sheet, at 7-8.
All DIP Loans and other liabilities and obligations of Debtors to the DIP
Lender under or in connection with this Term Sheet, the DIP Documents, the
Interim Order and/or Final Order (collectively, the “DIP Obligations”) shall
be:
(i)

pursuant to section 364(c)(1) of the Bankruptcy Code, entitled to
superpriority administrative expense claim status in the Chapter 11
Cases of the Debtors with priority over any and all administrative
expenses, whether heretofore or hereafter incurred, of the kind specified
in sections 503(b) or 507(a) of the Bankruptcy Code but shall be subject
to the Carve-Out and, subject to entry of a Final Order, shall be payable
from the proceeds of DIP Collateral, including, without limitation,
Avoidance Actions, if any;

(ii) pursuant to sections 364(c)(2), secured by a perfected first-priority lien
on the DIP Collateral, to the extent that such DIP Collateral is not
subject to valid, perfected and non-avoidable liens as of the Petition
Date (but in all cases subject to the Carve-Out);
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(iii) pursuant to section 364(c)(3), secured by a perfected junior lien on DIP
Collateral, to the extent such DIP Collateral is subject to a Permitted
Lien; and
(iv) pursuant to section 364(d) of the Bankruptcy Code, secured by a
perfected, senior secured superpriority priming security interest and lien
granted to the DIP Lender (the “Priming DIP Liens”) on the DIP
Collateral (but in all cases subject to the Carve-Out). For clarity, all
existing liens, including the liens granted in connection with that certain
Second Amended and Restated Term Loan Agreement, dated as of May
3, 2016 (as amended, restated, amended and restated, supplemented or
otherwise modified from time to time, the “Prepetition Credit
Agreement”), by and among Valeritas, Inc., a Delaware corporation, as
Borrower (as defined therein), Valeritas Holdings, Inc., a Delaware
corporation, as Parent (as defined therein), the other Guarantors (as
defined therein) from time to time party thereto, and Capital Royalty
Partners II L.P., Capital Royalty Partners II - Parallel Fund “A” L.P.,
Parallel Investment Opportunities Partners II L.P., Capital Royalty
Partners II - Parallel Fund “B” (Cayman) L.P., and Capital Royalty
Partners II (Cayman) L.P., and the other lenders from time to time party
thereto (collectively, the “Prepetition Lenders”, and together with
CRG Servicing LLC, a Delaware limited liability company, the
“Prepetition Secured Parties”), shall be primed and made subject to
and subordinate to the Priming DIP Liens. For the avoidance of doubt,
the DIP Lender acknowledges that the secured claims arising out of the
Prepetition Credit Agreement may be increased and allowed pursuant to
an order of the Bankruptcy Court approving, on or before the date of the
Final Order, a Settlement Agreement (the “Settlement Agreement”) to
be executed among the Debtors and the Prepetition Secured Partithe
CRG Settlement and that the liens granted in connection with the
Prepetition Credit Agreement will attach to such allowed claims (subject
in all cases to the priming liens in respect of the DIP Credit Facility).
The Priming DIP Liens shall not be pari passu with, or subordinated to, any
other liens or security interests (whether currently existing or hereafter
created), subject in each case only to permitted exceptions (i) to be expressly
agreed upon in writing by the DIP Lender in its sole discretion or (ii) imposed
by applicable non-bankruptcy law and disclosed to the DIP Lender prior to
the entry of the Interim Order, in existence as of the Petition Date and
otherwise unavoidable (collectively, the “Permitted Liens”). For the
avoidance of doubt, the Permitted Liens shall not include any liens which are
junior in priority to the Liens held by the Prepetition Lenders.
See DIP Term Sheet, at 5-7; Interim Order, at ¶ 7.
Milestones

No later than the following dates, the Borrower and its Subsidiaries shall take
all actions necessary to cause each of the following Milestones to occur:
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•

February 10, 20206: Commencement of the Chapter 11 Cases and
filing with the Bankruptcy Court of the (i) motion to approve the DIP
Credit Facility, (ii) motion to approve a Sale and (iii) motion to
approve Zealand Pharma A/S as the stalking horse bidder and
bidding procedures and (iv) such other first day papers as may be
approved or requested by the DIP Lender, all of which shall be in
form and substance acceptable to the DIP Lender in its sole
discretion.

•

February 14, 2020: Entry by the Bankruptcy Court of the Interim
Order.

•

March 4, 2020: Entry by the Bankruptcy Court of an order approving
Zealand Pharma A/S as the stalking horse bidder pursuant to the
terms of the Asset Purchase Agreement and bid procedures (all in
form and substance acceptable to the DIP Lender) (the “Bid
Procedures”).

•

March 12, 2020: Entry by the Bankruptcy Court of the Final Order.

•

March 12, 2020: Last day to submit counterbids in accordance with
the Bid Procedures (the “Bid Deadline”).

•

March 17, 2020: Auction, if any qualified competing bids are
submitted by any qualified purchasers, in accordance with the Bid
Procedures.

•

March 20, 2020: Hearing to approve Sale and entry of an Sale Order.

•

April 3, 2020: Closing of Sale in accordance with the terms of the
Asset Purchase Agreement and receipt by the DIP Lender of the
Payoff Amount.

See DIP Term Sheet, at Exhibit D.
Events of Default
Bankruptcy Rule
4001(c)(1)(B)

The DIP Loan Documents contain events of default and remedies customary
for transactions of this type, including any failure to satisfy covenants and
upon the occurrence of certain bankruptcy-related events.
See DIP Term Sheet, at 18-20; Interim Order, at 26.

Carve-Out
Bankruptcy Rule
4001(c)(1)(B)

The “Carve-Out” means the sum of:
(i)

all fees required to be paid to the Clerk of the Bankruptcy Court and to
the Office of the U.S. Trustee under section 1930(a) of title 28 of the
United States Code plus interest at the statutory rate;

(ii)

fees and expenses up to $25,000 incurred by a trustee under section
726(b) of the Bankruptcy Code;

(iii) if not already paid to the Estate Professional Fee Escrow, the Weekly
Escrow Funding for the week immediately preceding the delivery of
the Carve-Out Trigger Notice; and
(iv)

allowed Professional Fees incurred after the first Business Day

6

Although Exhibit D to the DIP Term Sheet provides that this date is February 9, 2020, paragraph 27(a) of the
DIP Order correctly specifies that date as February 10, 2020. In the event of any conflict or inconsistency, the DIP
Order controls. See DIP Term Sheet, at 22.
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following delivery by the DIP Lender of the Carve-Out Trigger Notice
(including transaction fees or success fees earned or payable to any
Estate Professional) in an aggregate amount not to exceed $200,000
with respect to Estate Professionals (the amount set forth in this clause
(iv) being the “Post-Carve-Out Trigger Notice Cap”).
See Interim Order, at ¶ 31.
Purposes for Use of DIP
Funds and Cash
Collateral
Bankruptcy Rule
4001(b)(1)(B)(ii)
Entities with Interests
in Cash Collateral
Bankruptcy Rule
4001(b)(1)(B)(i)
Borrowing Conditions
Bankruptcy Rule
4001(c)(1)(B)
Local Rule 4001-2(a)(ii)

The DIP Loans will be used solely in accordance with the Approved Budget
for (a) working capital and general corporate purposes of the Debtors, (b)
bankruptcy-related costs and expenses, and (c) costs and expenses related to
the DIP Credit Facility.
See DIP Term Sheet, at 4-5.
The Prepetition Secured Parties have an interest in Cash Collateral.
See Interim Order, [G](i).
The obligations of the DIP Lender to make the Interim DIP Loans in
accordance with the Draw Schedule will be subject to satisfaction, or written
waiver, by the DIP Lender in its sole and absolute discretion, of each of the
following conditions precedent in connection with each draw request:
(i)

Debtors shall have timely delivered to the DIP Lender the Approved
Budget or any update thereto required to be delivered in accordance with
this Term Sheet;

(ii)

Debtors shall have delivered to the DIP Lender a Notice of Borrowing,
a Borrowing Base Certificate and a Compliance Certificate in
connection with each such draw request;

(iii) Debtors shall have delivered to the DIP Lender a Closing Certificate,
substantially in the form attached to the DIP Term Sheet as Exhibit E,
duly executed by the chief executive officer, president or chief financial
officer of the Debtors, delivered to the DIP Lender, appropriately
completed, by which such officer shall certify to the DIP Lender all of
the conditions precedent to the Interim DIP Loans have been satisfied
(at any time delivered, a “Closing Certificate”);
(iv)

Debtors shall be in compliance with and satisfied the Chapter 11
Milestones no later than by the applicable Specified Deadline;

(v)

the interim order (in form and substance acceptable to the DIP Lender
in its sole and absolute discretion) has been entered by the Bankruptcy
Court (after a hearing on notice to all parties having or asserting a lien
on all or any portion of the DIP Collateral) and shall not have been
reversed, modified, amended, stayed or vacated, or in the case of any
modification or amendment, in a manner without the consent of the DIP
Lender (the “Interim Order”) and the Debtors shall be in compliance
in all respects with the Interim Order;

16
EAST\171616146.8

Case 20-10290-LSS

(vi)

Doc 16

Filed 02/10/20

Page 17 of 38

All of the “first day” motions, orders and related pleadings shall have
been reviewed in advance by the DIP Lender and shall be reasonably
satisfactory in form and substance to the DIP Lender;

(vii) The DIP Lender shall be satisfied that its liens and security interests
have been perfected in the DIP Collateral (other than with respect to
security interests in eligible foreign inventory) and shall constitute firstpriority liens (subject only to Permitted Liens);
(viii) all fees and out-of-pocket expenses of the DIP Lender relating to the
DIP Credit Facility (including, without limitation, reasonable fees and
expenses of their counsel and external advisors) shall have been paid in
full;
(ix)

Debtors shall have insurance (including, without limitation, commercial
general liability and property insurance) with respect to the DIP
Collateral in such amounts and scope as is reasonably acceptable to the
DIP Lender, and the DIP Lender shall have received additional insured
and loss payee endorsements, as applicable, with respect thereto, in form
and substance reasonably acceptable to the DIP Lender;

(x)

the DIP Lender shall have received the results of a recent lien, tax and
judgment search in each relevant jurisdiction with respect to Debtors,
and such search shall reveal no liens on any of the assets of Debtors
other than Permitted Liens and liens of the Prepetition Secured Parties;

(xi)

no Event of Default shall have occurred and be continuing on the Interim
Closing Date, or after giving effect to the Interim DIP Loan;

(xii) all representations and warranties of the Debtors hereunder shall be true
and correct in all material respects;
(xiii) subject to Bankruptcy Court approval, (i) each Debtor shall have the
corporate power and authority to make, deliver and perform its
obligations under this Term Sheet and the Interim Order, and (ii) no
consent or authorization of, or filing with, any person (including,
without limitation, any governmental authority) shall be required in
connection with the execution, delivery or performance by each Debtor,
or for the validity or enforceability in accordance with its terms against
such Debtor, of the DIP Term Sheet and the Interim Order except for
consents, authorizations and filings which shall have been obtained or
made and are in full force and effect and except for such consents,
authorizations and filings, the failure to obtain or perform, could not
reasonably be expected to cause a Material Adverse Change (as defined
below);
(xiv) the DIP Lender shall have received a copy of the fully-executed Asset
Purchase Agreement, which shall be in form and substance acceptable
to the DIP Lender in its sole and absolute discretion; it being understood
that the draft of the Asset Purchase Agreement dated February 9, 2020

17
EAST\171616146.8

Case 20-10290-LSS

Doc 16

Filed 02/10/20

Page 18 of 38

and delivered to the DIP Lender will be an acceptable form of Asset
Purchase Agreement; and
(xv) the DIP Lender shall have received such other information and/or
deliverables as the DIP Lender may reasonably require.
Modifications of the Interim Order shall require the prior written consent of
the DIP Lender.

The obligations of the DIP Lender to make the Final DIP Loan shall be
subject to satisfaction or waiver of each of the following conditions: (i)
the receipt by the DIP Lender of a Notice of Borrowing, a Borrowing
Base Certificate (for clarity, in respect of the Interim DIP Loans) and a
Compliance Certificate; (ii) all representations and warranties being
true and correct in all material respects; (iii) no Event of Default then
existing; (iv) all fees and expenses, including reasonable attorney’s fees
of the DIP Lender, shall have been paid in full; (v) the Chapter 11
Milestones shall have been satisfied by the applicable Specified
Deadline; (vi) a final order (in form and substance acceptable to the DIP
Lender in its sole and absolute discretion) approving the DIP Credit
Facility shall have been entered, which final order shall not have been
reversed, modified, amended, stayed or vacated or in the case of any
modification or amendment, in a manner without the consent of the DIP
Lender (the “Final Order”, together with the Interim Order, the “DIP
Order”)) and the Debtors shall be in compliance in all respects with the
Final Order; (vii) all conditions to the consummation of the Asset
Purchase Agreement (including, without limitation, for clarity, the
satisfaction of the provisions of Section 9.3(l) (or any corresponding
provision thereto) of the Asset Purchase Agreement) shall have been
satisfied in accordance with the terms thereof (or waived with the prior
written consent of the DIP Lender), other than the entry of a Sale Order;
(viii) subject to entry of a Sale Order, the parties to the Asset Purchase
Agreement are ready, willing and able to close; (ix) the Asset Purchase
Agreement shall then be in full force and effect; and (x) receipt by the
DIP Lender of a Closing Certificate certifying that the foregoing
conditions have been satisfied.
See DIP Term Sheet, at 11-13.

Adequate Protection
Bankruptcy Rules
4001(b)(1)(B)(ii)

As adequate protection for any diminution of the Prepetition Secured Parties’
interest in the “collateral” (as defined in the Prepetition Credit Agreement)
resulting from the subordination of their existing liens to the Priming DIP
Liens, the Prepetition Lenders shall receive, for the benefit of the Prepetition
Secured Parties, the adequate protection and other rights provided in the
Settlement Agreement, including, without limitation, (i) replacement liens
pursuant to sections 361, 363(e), and 364(d)(l) of the Bankruptcy Code on
the DIP Collateral, which shall be subject and subordinated only to the Carve-
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Out, the Priming DIP Liens and Permitted Liens (the “Replacement Liens”);
(ii) an administrative expense claim, junior and subordinate only to the
Carve-Out and the DIP Superpriority Claims (as defined in the Interim Order
or the Final Order, as applicable), with priority over any and all other
administrative expenses (the “Adequate Protection Superpriority Claim”);
(iii) cash payments in respect of reasonable fees and expenses (including
reasonable attorneys’ fees) incurred by the Prepetition Secured Parties in
amounts not to exceed amounts set forth in the Approved Budget (provided,
that any such allowed amounts in excess of the amounts set forth in the
Approved Budget shall be entitled to superpriority administrative expense
priority and shall be subordinate only to the Priming DIP Liens and the DIP
Superpriority Claims), and (iv) monthly interest, calculated at the PostDefault Rate (as defined in the Prepetition Credit Agreement) set forth in the
Prepetition Credit Agreement, paid-in-kind and added to the Prepetition
Secured Parties’ allowed secured claim under the Settlement Agreement.
The Prepetition Secured Parties shall not seek and shall not be granted any
other form of adequate protection. Such adequate protection shall in all cases
be subject to the Carve-Out and shall be entitled to the full protections of
Section 507(b) of the Bankruptcy Code and shall be payable from Avoidance
Actions or proceeds, if any, thereof.
See Interim Order, at ¶ 12; DIP Term Sheet, at 7.
Waiver of Marshaling
Doctrine and Equities
of Case Exception
Bankruptcy Rule
4001(c)(1)(B)(viii)

As to the DIP Lender, the Interim Order, and as to the Prepetition Secured
Parties, the Final Order, will provide for the waiver of the “marshaling” or
any similar doctrine with respect to any of the DIP Collateral or Prepetition
Collateral, as applicable.

Modification of
Automatic Stay
Bankruptcy Rule 4001(c)
(1)(B)(iv)

The automatic stay under Bankruptcy Code section 362 is modified and
vacated to the extent necessary to permit the Debtors, the DIP Lender and the
Prepetition Secured Parties to accomplish the transactions contemplated by
the Interim Order and for the DIP Lender and the Prepetition Secured Parties
to take any other action in accordance with the Interim Order.
See Interim Order, at ¶ 17.

Modification of
Authority to file a Plan
Bankruptcy Rule
4001(c)(1)(B)(v)

See Interim Order, at ¶ 49.

None.

Indemnification
Bankruptcy Rule
4001(c)(1)(B)(ix)

The Debtors shall indemnify and hold harmless the DIP Lender in accordance
with the terms and conditions of the DIP Documents.

Challenge Period
Bankruptcy Rule
4001(c)(1)(B)

Consistent with Local Rule 4001-2(a)(i)(B), the Debtors’ Stipulations
contained in paragraph G and releases in paragraph H of the Interim Order
shall be binding upon the Debtors and their estates in all circumstances upon
entry of the Interim Order. The Debtors’ Stipulations shall be binding upon
each other party-in-interest, including the Committee, except to the extent

See Interim Order, at ¶ 38.
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such party in interest that obtains standing (including any chapter 11 trustee)
other than the Debtors (or if the Chapter 11 Cases are converted to cases under
chapter 7 prior to the expiration of the Challenge Period (as defined below),
the chapter 7 trustee in such Successor Case), first, commences, by the earliest
of (x) with respect to any Committee, sixty (60) calendar days after the
formation of any Committee, (y) with respect to other parties-in-interest with
requisite standing other than the Debtors or any Committee, seventy-five (75)
calendar days following the date of entry of the Interim Order, and (such time
period established by the earliest of clauses (x) and (y), shall be referred to as
the “Challenge Period,” and the date that is the next calendar day after the
termination of the Challenge Period in the event that either (i) no Challenge
(as defined below) is properly raised during the Challenge Period or (ii) with
respect only to those parties who properly file a Challenge, such Challenge is
fully and finally adjudicated, shall be referred to as the “Challenge Period
Termination Date”), a contested matter, adversary proceeding, or other matter
challenging or otherwise objecting to the admissions, stipulations, findings,
or releases included in the Debtors’ Stipulations (each, a “Challenge”), and
second, obtains a final, non-appealable order in favor of such party-in-interest
sustaining any such Challenge in any such timely-filed contested matter,
adversary proceeding, or other action (any such Challenge timely brought for
which such a final and non-appealable order is so obtained, a “Successful
Challenge”).
See Interim Order, at ¶ 45.
Section 506(c) Waiver
Bankruptcy Rule
4001(c)(1)(B)(x)

Subject to entry of a Final Order and as a further condition of the DIP Facility
and any obligation of the DIP Lender to make credit extensions pursuant to
the DIP Documents (and the consent of the DIP Lender to the payment of the
Carve-Out to the extent provided herein and the consent of the Prepetition
Secured Parties of the priming of the Prepetition Liens by the DIP Facility
and the use of Cash Collateral) (a) no costs or expenses of administration of
the Chapter 11 Cases or any Successor Cases shall be charged against or
recovered from or against any or all of the DIP Lender or the Prepetition
Secured Parties with respect to the DIP Collateral or the Prepetition
Collateral, in each case pursuant to section 105 or section 506(c) of the
Bankruptcy Code or otherwise, without the prior written consent of the DIP
Lender or the Prepetition Secured Parties, as applicable and (b) no such
consent shall be implied from any other action, inaction, or acquiescence of
any or all of the DIP Lender or the Prepetition Secured Parties.
See Interim Order, at ¶ 48.

Lien on Avoidance
Actions

Upon entry of a Final Order, the DIP Facility provides for a lien on proceeds
of Avoidance Actions, if any.

Bankruptcy Rule
4001(c)(1)(B)(xi)

See DIP Term Sheet, at 7-8.

Budget

By no later than the Petition Date, Debtors shall deliver to the DIP Lender a
weekly budget for the 8-week period commencing on the Petition Date, and
such weekly budget shall be approved by the DIP Lender in its sole discretion
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and shall set forth, among other things, the projected cash receipts, sales and
cash disbursements.
See DIP Term Sheet, at 5.

Reporting Information
Bankruptcy Rule
4001(c)(1)(B)
Variance Covenant
Bankruptcy Rule
4001(c)(1)(B)

By not later than three (3) business days after the end of the week following
the Petition Date, Debtors shall deliver to the DIP Lender a variance report in
form and substance reasonably acceptable to the DIP Lender (an “Approved
Variance Report”) showing comparisons of actual results for each line item
against such line item in the Approved Budget. Thereafter, Debtors shall
deliver to the DIP Lender, by not later than three (3) business days after the
close of each weekly period after the Petition Date, an Approved Variance
Report for (a) the preceding week, and (b) the trailing four (4) week period
(or, if fewer than four weeks have lapsed since the Petition Date, then for the
trailing one, two or three week period, as applicable).
Each Approved Variance Report shall indicate whether there are any adverse
variances that exceed the Permitted Variances (as defined below).
“Permitted Variances” shall mean: up to 115% of the “Total Net Cash
Flow” (other than fees and expenses of counsel to the DIP Lender) line-item
on the Approved Budget, in each case calculated weekly on a rolling 4-week
basis commencing as of the Petition Date, with the first such testing to begin
two (2) weeks from the Petition Date.
Commencing with the fourth week after the Petition Date, and continuing on
every four (4)-week anniversary thereafter, the weekly budget shall be
updated, and if such updated budget is in form and substance satisfactory to
the DIP Lender in its sole discretion, it shall become the “Approved Budget”
for purposes of this Term Sheet and the DIP Order. Any amendments,
supplements or modifications to the Approved Budget or an Approved
Variance Report shall be subject to the prior written approval of the DIP
Lender in its sole discretion prior to the implementation thereof.
See DIP Term Sheet, at 5.
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Highlighted Provisions Under Local Rule 4001-2(a)(1)
16.

The Interim Order includes certain terms that constitute material provisions

requiring explicit disclosure under the Local Rules.7 The provisions described in Local Rule
4001-2(a)(i), to the extent applicable, are set forth at the following sections of the Interim Order:
a.

Local Rule 4001-2(a)(i)(A) – Cross-Collateralization. None.

b.

Local Rule 4001-2(a)(i)(B) – Validity, Perfection, and Amount of
Prepetition Liens. As of the Petition Date: (a) the Prepetition Liens on the
Prepetition Collateral were valid, binding, enforceable, non-avoidable and
properly perfected and were granted to, or for the benefit of, the Prepetition
Secured Parties for fair consideration and reasonably equivalent value. See
Interim Order, at ¶ G(iv).

c.

Local Rule 4001-2(a)(i)(C) – Section 506(c) Waiver. In light of (i) the
DIP Lender’s agreement that its liens and superpriority claims shall be
subject to the Carve-Out and (ii) the Prepetition Secured Parties’ agreement
that, with respect to the Prepetition Collateral, their liens shall be subject to
the Carve-Out and subordinate to the Priming DIP Liens, (a) the DIP
Lender, and subject to entry of the Final Order, the Prepetition Secured
Parties are each entitled to a waiver of any “equities of the case” exception
under section 552(b) of the Bankruptcy Code, and (b) the DIP Lender, and
subject to entry of a Final Order, the Prepetition Secured Parties are each
entitled to a waiver of the provisions of section 506(c) of the Bankruptcy
Code. See Interim Order ¶ K.

d.

Local Rule 4001-2(a)(i)(D) – Liens on Avoidance Actions. DIP
Collateral includes all assets and property and any and all proceeds
therefrom, including avoidance actions under chapter 5 of the Bankruptcy
Code (collectively, the “Avoidance Actions”), if any. Notwithstanding the
foregoing, Avoidance Actions and proceeds thereof, if any, shall not
constitute DIP Collateral until after the entry of a Final Order. See Interim
Order ¶ 5.

e.

Local Rule 4001-2(a)(i)(E) – Provisions Deeming Prepetition Debt to be
Postpetition Debt. None.

f.

Local Rule 4001-2(a)(i)(F) – Disparate Treatment of Professionals
Retained by the Committee. None.

7

While the Debtors have attempted to highlight the provisions required by the Bankruptcy Rules and Local
Rules, as well as certain other material provisions, the Debtors reserve the right to supplement this list at the hearing
to consider this Motion on an interim basis.
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g.

Local Rule 4001-2(a)(i)(G) – Non-Consensual Priming. None.

h.

Local Rule 4001-2(a)(i)(H) – Provisions Affecting the Court’s Power to
Consider Equities of the Case. The DIP Lender, and subject to entry of a
Final Order, the Prepetition Secured Parties, shall each be entitled to all of
the rights and benefits of section 552(b) of the Bankruptcy Code, and the
“equities of the case” exception under section 552(b) of the Bankruptcy
Code shall not apply to the DIP Secured Parties or the Prepetition Secured
Parties, as applicable with respect to proceeds, product, offspring or profits
of any of the Prepetition Collateral or DIP Collateral, as applicable. See
Interim Order, ¶¶ C, 49.
BASIS FOR RELIEF

I.

The Dip Facility Should Be Approved.
A.

Entering into the DIP Documents Is a Sound Exercise of the Debtors’ Business
Judgment.

17.

The Debtors respectfully submit that the Court should authorize the Debtors, as a

sound exercise of their business judgment, to enter into the DIP Documents, obtain access to the
liquidity provided by the DIP Facility, and use Cash Collateral. Section 364 of the Bankruptcy
Code authorizes a debtor to obtain secured or superpriority financing under certain circumstances
discussed in detail below. Courts grant a debtor in possession considerable deference in acting
in accordance with its business judgment in obtaining postpetition secured credit, as long as the
agreement to obtain such credit does not run afoul of the provisions of, and policies underlying,
the Bankruptcy Code. See, e.g., In re L.A. Dodgers LLC, 457 B.R. 308, 313 (Bankr. D. Del. 2011)
(“[C]ourts will almost always defer to the business judgment of a debtor in the selection of the
lender.”); In re Trans World Airlines, Inc., 163 B.R. 964, 974 (Bankr. D. Del. 1994) (approving
postpetition loan and receivables facility because such facility “reflect[ed] sound and prudent
business judgment”); In re Ames Dep’t Stores, Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990)
(“Cases permit reasonable business judgment to be exercised so long as the financing agreement
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does not contain terms that leverage the bankruptcy process and powers or its purpose is not so
much to benefit the estate as it is to benefit parties in interest.”).
18.

Specifically, to determine whether the business judgment standard is met, a court

need only “examine whether a reasonable business person would make a similar decision under
similar circumstances.” In re Exide Techs., 340 B.R. 222, 239 (Bankr. D. Del. 2006); see also In
re Curlew Valley Assocs., 14 B.R. 506, 513–14 (Bankr. D. Utah 1981) (noting that courts should
not second guess a debtor’s business decision when that decision involves “a business judgment
made in good faith, upon a reasonable basis, and within the scope of [the debtor’s] authority under
the [Bankruptcy] Code”).
19.

In considering whether the proposed postpetition financing is fair and reasonable,

courts consider the terms in light of the relative circumstances of both the debtor and the potential
lender. In re Farmland Indus., Inc., 294 B.R. 855, 886 (Bankr. W.D. Mo. 2003); see also
Unsecured Creditors’ Comm. Mobil Oil Corp. v. First Nat’l Bank & Trust Co. (In re Elingsen
McLean Oil Co., Inc.), 65 B.R. 358, 365 (W.D. Mich. 1986) (recognizing a debtor may have to
enter into “hard bargains” to acquire funds for its reorganization). Courts may also appropriately
take into consideration non-economic benefits to the debtor offered by a proposed postpetition
facility.
20.

The Debtors’ decision to enter into the DIP Facility is a reasonable exercise of

their business judgment following careful evaluation of their options and extensive, arm’s-length
negotiations.

Given the Debtors’ limited cash on hand and limited availability under the

Prepetition Term Loan, the Debtors and their advisors determined that the Debtors would require
postpetition financing and use of Cash Collateral to support their operations during the Chapter
11 Cases, including their pursuit of a going concern sale of their business, in order to maximize
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the value of their estates. The Debtors negotiated the DIP Documents with the DIP Lender and
the Prepetition Secured Parties in good faith, at arm’s-length, and with the assistance of their
advisors. The Debtors are confident that the DIP Facility is the best source of financing available
and that their entry into the DIP Facility is therefore in the best interests of their estates and should
be approved.
B.

The Debtors Should Be Authorized to Grant Liens and Superpriority Claims
to the DIP Lender.

21.

The Debtors propose to obtain financing under the DIP Facility by providing

superpriority claims and liens pursuant to section 364(c) of the Bankruptcy Code. The Debtors
propose to grant the DIP Lender superpriority claims, with priority over all other administrative
expense claims and unsecured claims against the Debtors or their estates in the Chapter 11 Cases
or any successor proceedings or cases.
22.

In order to obtain postpetition credit under section 364(c) of the Bankruptcy Code,

a debtor must establish that it is “unable to obtain unsecured credit allowable under section
503(b)(1) of [the Bankruptcy Code].” 11 U.S.C. § 364(c). See In re Crouse Grp., Inc., 71 B.R.
544, 549 (Bankr. E.D. Pa. 1987) (stating that secured credit under section 364(c) of the
Bankruptcy Code is authorized, after notice and hearing, upon a showing that unsecured credit
cannot be obtained). In determining whether a debtor is entitled to financing under section 364(c)
of the Bankruptcy Code, courts look to whether: (1) the debtor is unable to obtain unsecured
credit under section 364(b) of the Bankruptcy Code, i.e., by allowing a lender only an
administrative claim; (2) the credit transaction is necessary to preserve the assets of the estate;
and (3) the terms of the transaction are fair, reasonable and adequate, given the circumstances of
the debtor-borrower and proposed lenders. See In re L.A. Dodgers LLC, 457 B.R. at 312 (Bankr.
D. Del. 2011); In re Ames Dep’t Stores, 115 B.R. at 37–40.
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The Debtors Are Unable to Obtain Unsecured Credit.

23.

As described above and as set forth in the First Day Declaration and the Murphy

Declaration, the Debtors require an immediate capital infusion, yet substantially all of the
Debtors’ operating assets are encumbered under their existing capital structure. None of the
Debtors’ existing creditors or strategic partners were willing to provide postpetition financing to
the Debtors on an unsecured basis or as junior secured credit. The Prepetition Secured Parties
have consented to the priming of the Prepetition Liens, which consent would not have been
provided absent the terms proposed under the DIP Documents and the Debtors’ entry into the
CRG Settlement.
2.

The DIP Facility Is Necessary to Preserve the Value of the Debtors’ Estates.

24.

As stated, the Debtors require financing to fund the administration of their Chapter

11 Cases, including the sale process. The Debtors need sufficient liquidity to maintain important
relationships with their vendors and customers, reassure and pay their employees, and generally
satisfy working capital and operational needs, all of which will preserve the business for the
benefit of the Debtors’ their stakeholders, creditors, and the ultimate buyer of the business.
25.

Without such funding to sustain the Debtors’ operations and pay their employees,

who are the backbone of the Debtors’ business, it is unlikely that the Debtors could not operate
in chapter 11 long enough to consummate the sale of their business as a going concern.
Employees might seek out other opportunities, patients could seek other treatment options and,
notwithstanding the automatic stay, vendors might stop (or seek to stop) providing goods and
services, which would seriously disrupt the business and the Debtors’ efforts to sell it. Thus, the
working capital that the DIP Facility would provide would allow the Debtors to satisfy their
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administrative expenses and therfore is vital to the maintenance, preservation, and valuemaximization of the Debtors’ estates.
3.

The Terms of the DIP Facility Are Fair, Reasonable, and Appropriate.

26.

After thorough investigation and analysis, the Debtors and their advisors have

concluded that the DIP Facility is the best available option under the circumstances. Bankruptcy
courts routinely defer to a debtor’s business judgment on substantive business decisions,
including the decision to borrow money. See In re Ames Dep’t Stores, 115 B.R. at 40 (court
should approve borrowings pursuant to § 364(c) and (d) if the debtor was within its business
judgment); In re Mid-State Raceway, Inc., 323 B.R. 40, 58–59 (Bankr. N.D.N.Y. 2005) (same);
see also In re Trans World Airlines, Inc., 163 B.R. 964, 974 (Bankr. D. Del. 1994) (noting that
approval of an interim loan, receivables facility, and asset-based facility “reflect[ed] sound and
prudent business judgement... [was] reasonable under the circumstances and in the best interest
of [the debtor] and its creditors.”). Indeed, “more exacting scrutiny would slow the administration
of the Debtor’s estate and increase its cost, interfere with the Bankruptcy Code’s provision for
private control of administration of the estate and threaten the court’s ability to control a case
impartially.” Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311 (5th Cir. 1985)
(citations omitted).
27.

The terms and conditions of the DIP Facility are appropriate under the facts of this

case. As discussed above, and as described in the Murphy Declaration, the Debtors and their
advisors carefully assessed their financing needs and the DIP Facility proposal, and the Debtors
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determined that, in the sound exercise of their business judgment, the DIP Facility represents the
best option currently available to the Debtors.
28.

The proposed DIP Facility subjects the security interests and secured claims of the

DIP Lenders to the Carve-Out, thereby ensuring that the Debtors’ estates and other parties in
interest are not harmed by restricting the services for which professionals may be paid in these
Chapter 11 Cases. In Ames, the Court found such carve-outs for professional fees not only
reasonable but necessary to ensure that official committees and the debtors’ estate could retain
able assistance from counsel. See Ames, 115 B.R. at 38–40 (“Absent such protection, the
collective rights and expectations of all parties-in-interest are sorely prejudiced.”).
29.

Likewise, the DIP Milestones are an important element of the terms of the DIP

Facility, and their inclusion in the Interim Order will ensure that these Chapter 11 Cases proceed
in a timely, value-maximizing fashion. Here, the milestones are keyed to the Debtors’ sale
process. Although expedited, it is reflective of the Debtors’ robust prepetition marketing efforts
and anticipated timeline for the stalking horse transaction.
30.

This Court and others in this District have entered interim financing orders that

included express milestones for the progress of a debtor’s case. See, e.g. In re Beavex Holding
Corp., Case No. 19-10316 (LSS) (Bankr. D. Del. Feb. 21, 2019), ECF No. 40 (approving case
milestones in interim DIP financing order); In re GCX Ltd., Case No. 19-12031 (CSS) (Bankr. D.
Del. Sept. 16, 2019), ECF No. 49 (same); In re Achaogen, Inc., Case No. 19-10844 (BLS) (Bankr.
D. Del. Apr. 16, 2019), ECF No. 52 (same). Thus, for these reasons and the reasons set forth
above, the DIP Facility should be approved.
C.

The Debtors Should Be Authorized to Grant Priming Liens

31.

Further, section 364(d) of the Bankruptcy Code provides that a debtor may obtain

credit secured by a senior or equal lien on property of the estate already subject to a lien if the
28
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debtor is otherwise unable to obtain such credit and it provides or demonstrates adequate
protection of the interest of existing senior or equal lienholders. 11 U.S.C. § 364(d)(1). Adequate
protection need not be shown where the secured creditors consent to priming. See Anchor Savs.
Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 122 (N.D. Ga. 1989) (“[B]y tacitly consenting to the
superpriority lien, those [undersecured] creditors relieved the debtor of having to demonstrate that
they were adequately protected.”). Accordingly, the Debtors may incur “priming” liens under the
DIP Facility if they are unable to obtain unsecured or junior secured credit, and either (a) the
Prepetition Secured Parties have consented or (b) the Prepetition Secured Parties’ interests in
collateral are adequately protected.
32.

Here, the Prepetition Secured Parties have consented to priming on the terms set

forth in the DIP Term Sheet and the Interim Order (and as to the Debtors, the CRG Settlement).
D.

Modification of the Automatic Stay Is Appropriate Under the Circumstances.

33.

Section 362 of the Bankruptcy Code provides for an automatic stay upon the filing

of a bankruptcy petition. The DIP Documents require modification of the automatic stay to
implement the terms of the DIP Facility.
34.

Stay modification provisions are customary features of postpetition financing

facilities and, in the Debtors’ business judgment, it is reasonable in this instance. The DIP Lender
has negotiated the ability to enforce its rights to the extent it needs to realize upon its collateral.
As noted above, the Debtors are unable to obtain unsecured credit allowable as an administrative
expense under section 503(b)(1) of the Bankruptcy Code or DIP financing on terms more
favorable than those proposed herein. Therefore, the terms and conditions of the DIP Facility,
including the modification of stay provisions, are fair and reasonable, and were negotiated in good
faith and at arm’s-length by parties represented by sophisticated counsel. Accordingly, in light
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of the circumstances and the material benefits afforded to the Debtors by the DIP Facility, the
modification of the automatic stay is warranted and appropriate.
E.

The Section 506(c) and 552(b) Waivers Are Appropriate.

35.

The Court should approve the Debtors’ express waivers of any right to surcharge

any or all of the DIP Lender, the Prepetition Secured Parties (upon a final order), their respective
claims, or their respective collateral and to invoke the “equities of the case” exception of section
552(b).
36.

The Debtors’ agreement to these waivers allowed them to obtain critical financing

under the DIP Facility. Further, such waivers and provisions are customary in financing
arrangements between sophisticated parties, particularly where a third party DIP Lender is
providing new money. As one court noted, “the Trustee and Debtors-in-Possession in this case
had significant interests in asserting claims under § 506(c) and have made use of their rights
against the Lender under § 506(c) by waiving them in exchange for concessions to the estate
(including a substantial Carve Out for the benefit of administrative creditors).” In re Molten
Metal Tech., Inc., 244 B.R. 515, 527 (Bankr. D. Mass. 2000); see also Ansel Props., Inc. v.
Nutri/Sys. of Fla. Assocs. (In re Nutri/Sys. of Fla. Assocs.), 178 B.R. 645, 649 (E.D. Pa. 1995)
(noting that debtor had waived § 506(c) rights in obtaining debtor in possession financing). In
In re Towne, Inc., the Third Circuit denied surcharge in the absence of an explicit waiver,
indicating that the Bankruptcy Code’s surcharge provisions are to be interpreted narrowly. See
In re Towne, Inc., 536 Fed. App’x 265, 269 (3d Cir. 2013).
II.

The Use of Cash Collateral Should Be Approved.
A.

The Debtors’ Need for Access to Cash Collateral.

37.

The Debtors require the use of Cash Collateral as part of the DIP Facility to permit

the orderly continuation of their business; maintain the confidence of their employees and
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customers; preserve the value of their business; and preserve and consummate a sale of their assets
under section 363 of the Bankruptcy Code, among other things.
38.

Section 363 of the Bankruptcy Code generally governs the use of estate property.

Section 363(c)(2) provides that a debtor may not use, sell or lease cash collateral without court
approval or the consent of each entity that has an interest in such collateral. See 11 U.S.C. §
363(c)(2)(A) & (B). Section 363(e) of the Bankruptcy Code provides for adequate protection of
interests in property when a debtor uses cash collateral. 11 U.S.C. § 363(e).
39.

Prior to the Petition Date, the Debtors’ Cash Collateral (U.S. bank accounts

collecting accounts receivable) was encumbered by the Prepetition Secured Parties’ liens. Funds
from the Debtors’ accounts receivable would sweep to the Prepetition Secured Parties, which
have a security interest over such Cash Collateral. However, under the terms of the DIP Facility,
such funds no longer will sweep to the Prepetition Secured Parties. The Prepetition Secured
Parties unequivocally have consented to the priming DIP Facility and the Debtors’ use of Cash
Collateral on the terms set forth in the DIP Term Sheet and the Interim Order (and, as to the
Debtors, the CRG Settlement).
40.

Prior to the Petition Date, the Debtors relied on cash on hand, cash generated from

their operations, and funds provided under the Prepetition Term Loan. During these Chapter 11
Cases, the Debtors will need access to their Cash Collateral (as well as the DIP Facility) in order
to satisfy their administrative obligations and effectuate their chapter 11 goals. An inability to
use these funds could seriously jeopardize the success of these Chapter 11 Cases. Indeed, without
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access to Cash Collateral, the Debtors and their estates would suffer immediate and irreparable
harm.
41.

Accordingly, the Debtors respectfully submit that the use of Cash Collateral under

the terms described herein is fully consensual and in the best interests of the Debtors’ estates, and
should be approved.
B.

The Proposed Adequate Protection Should Be Authorized

42.

In exchange for the Prepetition Secured Parties’ consent to be primed and the

Debtors’ use of the Cash Collateral, the Debtors have agreed to provide certain adequate
protection to Prepetition Secured Parties. To that end, the Debtors, the DIP Lender and Prepetition
Secured Parties have negotiated, and the Debtors request that the Court approve, as of the Petition
Date, certain protections of Prepetition Secured Parties’ interest in the prepetition collateral from
any diminution in value resulting from the Debtors’ use, sale or lease of such collateral or the
imposition of the automatic stay.
43.

Subject to the Carve-Out, such protections for Prepetition Lenders include: (i)

replacement liens pursuant to sections 361, 363(e), and 364(d)(l) of the Bankruptcy Code on the
DIP Collateral, which shall be subject and subordinated only to the Carve-Out, the Priming DIP
Liens and Permitted Liens; (ii) an administrative expense claim, junior and subordinate only to
the Carve-Out and the DIP Superpriority Claims (as defined in the Interim Order or the Final
Order, as applicable), with priority over any and all other administrative expenses; (iii) cash
payments in respect of reasonable fees and expenses (including reasonable attorneys’ fees)
incurred by the Prepetition Secured Parties in amounts not to exceed amounts set forth in the
Approved Budget (provided, that any such allowed amounts in excess of the amounts set forth in
the Approved Budget shall be entitled to superpriority administrative expense priority and shall
be subordinate only to the Priming DIP Liens and the DIP Superpriority Claims), and (iv) monthly
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interest, calculated at the Post-Default Rate (as defined in the Prepetition Credit Agreement) set
forth in the Prepetition Credit Agreement, paid-in-kind and added to the Prepetition Secured
Parties’ allowed secured claim under the CRG Settlement.
44.

In almost all cases, a debtor’s use of cash collateral is conditioned on providing

secured parties with adequate protection. See 11 U.S.C. § 363(e) (allowing entities with an
interest in property being used by a debtor to request adequate protection). The specific adequate
protection in a particular case is evaluated on a case-by-case basis and may be provided in various
forms, including payment of adequate protection fees, payment of interest, or granting of
replacement liens or administrative claims. In re Swedeland Dev. Group, Inc., 16 F.3d 552 (3d
Cir. 1993); cf. In re Mosello, 195 B.R. 277, 289 (Bankr. S.D.N.Y. 1996) (“[T]he determination
of adequate protection is a fact specific inquiry . . . left to the vagaries of each case . . . .”) (citation
and quotation omitted).
45.

Under the circumstances, the Debtors’ requested use of Cash Collateral and the

protection afforded to Prepetition Secured Parties are reasonable, appropriate, and sufficient to
satisfy the legal standard of “adequate protection” and will serve to maintain the value of the
Prepetition Collateral. In particular, the Cash Collateral will be used to supplement the DIP
Facility and sustain the Debtors’ business operations, allowing for postpetition operations and an
orderly sale of the business in order to maximize the value of the Debtors’ estates. If the Cash
Collateral were not available for this purpose, the Debtors would be seriously harmed.
Ultimately, authorizing the use of the Cash Collateral will protect Prepetition Secured Parties’
security interests by preserving the value of their collateral. Constable Plaza Assocs., L.P., 125
B.R. 98, 105 (Bankr. S.D.N.Y. 1991) (observing that the debtor’s use of rents to maintain and
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operate property “will serve to preserve or enhance the value of the building which, in turn, will
protect the collateral covered by [the secured lender’s] mortgage”).
The Debtors believe that the proposed adequate protection is fair and reasonable. See 11 U.S.C.
§ 361(1) and (2). The Prepetition Lenders have agreed that the adequate protection described
above is sufficient to allow the Debtors to use the Cash Collateral, as the Debtors seek to pursue
the sale process and operate their business during the postpetition period. Accordingly, based on
the foregoing, the Debtors respectfully request that the Court authorize the Debtors to provide
certain adequate protections in accordance with the terms set forth in the DIP Term Sheet and the
Interim Order.
III.

A Final Hearing Should Be Set
46.

Pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), the Debtors request that

the Court set a date for the Final Hearing as soon as practicable, but in no event later than thirty
(30) days following the Petition Date. Under the milestones negotiated with the DIP Lender and
the Prepetition Secured Parties, the Debtors have until March 12, 2020 to obtain a final order
approving the DIP Facility.
47.

The Debtors request authorization to serve a copy of the signed Interim Order,

which fixes the time and date for the filing of objections, if any, in accordance with Local Rule
2002-1(b). The Debtors request that the Court consider such notice of the Final Hearing to be
sufficient notice under Bankruptcy Rule 4001.
THE REQUIREMENTS OF BANKRUPTCY RULE 6003 ARE SATISFIED
48.

Bankruptcy Rule 6003(b) provides that, “[e]xcept to the extent that relief is

necessary to avoid immediate and irreparable harm, the court shall not, within twenty-one (21)
days after the filing of the petition, issue an order granting . . . a motion to . . . pay all or part of a
claim that arose before the filing of the petition.” Fed. R. Bankr. P. 6003(b).
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For the reasons discussed above, the requested relief is integral to the Debtors’

ability to appropriately administer the Chapter 11 Cases and ensure a smooth transition into
chapter 11. Failure to receive such authorization and other relief during the first twenty-one (21)
days of these Chapter 11 Cases would not only disrupt the Debtors’ operations at this critical
juncture, it would jeopardize—if not terminate—the Debtors’ sale process and destroy the going
concern value of the Debtors’ enterprise. For the reasons discussed herein, the requested relief is
necessary for the Debtors to operate their businesses in the ordinary course, consummate the
proposed sale and thereby maximize the value of their estates for the benefit of all stakeholders.
Accordingly, the Debtors submit that they have satisfied the “immediate and irreparable harm”
standard of Bankruptcy Rule 6003 to support granting the relief requested herein.
WAIVER OF BANKRUPTCY RULE 6004(a)
50.

For the successful implementation of the foregoing, the Debtors seek a waiver of

the notice requirements under Bankruptcy Rule 6004(a) and the fourteen day stay of an order
authorizing the use, sale, or lease of property under Bankruptcy Rule 6004(h). As set forth above
and in the First Day Declaration, the relief requested in this Motion is necessary to avoid
immediate and irreparable harm to the Debtors.
51.

The Debtors request that the Court enter an order providing that notice of the relief

requested herein satisfies Bankruptcy Rule 6004(a). The Debtors further seek a waiver of any
stay of the effectiveness of the order approving this Motion. As set forth above, the DIP Facility
is essential to the successful administration and operation of the Debtors’ Chapter 11 Cases, their
ability to preserve, generate and recover value for the benefit of their estates and creditors, and to
prevent irreparable harm. Accordingly, ample cause exists to justify the waiver of the notice
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requirements under Bankruptcy Rule 6004(a) and the fourteen day stay imposed by Bankruptcy
Rule 6004(h), to the extent both apply.
RESERVATION OF RIGHTS
52.

Nothing contained in this Motion is intended or shall be construed as (i) an

admission as to the validity of any claim against the Debtors; (ii) a waiver of the Debtors’ or any
party in interest’s rights to dispute any claim; or (iii) an approval or assumption of any agreement
under section 365 of the Bankruptcy Code. Likewise, if this Court grants the relief sought in this
Motion, any payment made pursuant to such an order is not intended and should not be construed
as an admission as to the validity of any claim or a waiver of the Debtors’ rights to dispute such
claim at a later date.
NOTICE
53.

Notice of this Motion will be provided to: (a) the Office of the United States Trustee

for Region 3; (b) the Debtors’ Prepetition Secured Parties; (c) the DIP Lender; (d) the Internal
Revenue Service; (e) the Securities and Exchange Commission; (f) the parties included on the
Debtors’ consolidated list of their 30 largest unsecured creditors; (g) the United States Attorney
for the District of Delaware; (h) the Food and Drug Administration; (i) the Debtors’ landlords; (j)
all known holders of liens in the Debtors’ assets; and (k) all parties entitled to notice pursuant to
Local Rule 2002-1(b). As this Motion is seeking “first day” relief, notice of this Motion and any
order entered in connection with this Motion will be served on all parties required by Local Rule
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9013-1(m). Due to the urgency of the circumstances surrounding this Motion and the nature of
the relief sought, the Debtors respectfully submit that no further notice of this Motion is required.

[Remainder of page intentionally left blank.]
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WHEREFORE, the Debtors respectfully request that this Court (i) enter the Interim
Order, substantially in the form attached hereto as Exhibit 1, granting the relief requested in this
Motion on an interim basis; (ii) enter the Final Order, granting the relief requested herein on a final
basis; and (iii) grant such other and further relief as this Court may deem just and proper.
Dated: February 10, 2020
Wilmington, Delaware

Respectfully submitted,
DLA PIPER LLP (US)
/s/ Maris J. Kandesitn
Maris J. Kandestin (DE 5294)
1201 North Market Street, Suite 2100
Wilmington, Delaware 19801
Telephone: (302) 468-5700
Facsimile: (302) 394-2341
Email: maris.kandestin@us.dlapiper.com
-andRachel Ehrlich Albanese (pro hac vice admission
pending)
1251 Avenue of the Americas
New York, New York 10020
Telephone: (212) 335-4500
Facsimile: (212) 335-4501
Email: rachel.albanese@us.dlapiper.com

Proposed Counsel to the Debtors and Debtors in
Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
-------------------------------------------------------- x
:
In re:
:
Chapter 11
:
:
Case No. 20-10290 (LSS)
VALERITAS HOLDINGS, Inc., et al.,
:
1
:
(Joint Administration Requested)
Debtors.
:
x
-------------------------------------------------------INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO
OBTAIN POSTPETITION FINANCING, (II) AUTHORIZING
THE DEBTORS TO USE CASH COLLATERAL, (III) GRANTING LIENS
AND PROVIDING SUPERPRIORITY ADMINISTRATIVE EXPENSE STATUS, (IV)
GRANTING ADEQUATE PROTECTION, (V) MODIFYING THE AUTOMATIC STAY,
(VI) SCHEDULING A FINAL HEARING, AND (VII) GRANTING RELATED RELIEF
Upon the motion, dated February 9, 2020 (the “Motion”) of Valeritas Holdings, Inc. and
its subsidiaries (collectively, the “Debtors”) in the above-captioned chapter 11 cases (collectively,
the “Chapter 11 Cases”), seeking entry of an interim order (this “Interim Order”) and a Final Order
(as defined herein) pursuant to sections 105, 361, 362, 363, 364(c)(l), 364(c)(2), 364(c)(3), 364(d),
364(e), 507 and 552 of chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”),
Rules 2002, 4001, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”), the Local Rules for the District of Delaware (the “Local Bankruptcy Rules”), inter alia:
(i)

authorizing the Debtors to obtain senior secured postpetition financing on a

superpriority basis under a multi-draw term loan facility of up to $5.5 million in the aggregate on
an interim basis and up to $12 million in the aggregate upon entry of the Final Order (the “DIP
Facility”) pursuant to the terms and conditions of that certain Senior Secured Superpriority Priming

1

The Debtors in these Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification number, are: Valeritas Holdings,
Inc. (8907); Valeritas, Inc. (1056); Valeritas Security Corporation (9654); Valeritas US, LLC (0007). The corporate headquarters and the mailing
address for the debtors is 750 Route 202 South, Suite 600, Bridgewater, New Jersey 08807.

113905010v9
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Debtor-in-Possession Credit Facility Term Sheet (as the same may be amended, restated,
supplemented, or otherwise modified from time to time, the (“DIP Term Sheet”), to be entered
into by and among Valeritas Holdings, Inc., as borrower, each other Debtor as guarantor, and HB
Fund LLC as the “DIP Lender,” and consented to by CRG Servicing LLC (the “Prepetition
Agent”), as agent for the Prepetition Secured Parties (as hereinafter defined) in the form attached
to the Motion as Exhibit A;
(ii)

approving the terms of and authorizing the Debtors party thereto to execute and

deliver the DIP Term Sheet and any other agreements, instruments and documents related thereto
(collectively with the DIP Term Sheet, the “DIP Documents”) and to perform such other acts as
may be necessary or desirable in connection with the DIP Documents;
(iii)

approving the DIP Facility and granting all obligations owing thereunder and under

the DIP Documents to the DIP Lender (collectively, and including all “Obligations” as described
in the DIP Documents, the “DIP Obligations”) allowed superpriority administrative expense claim
status in each of the Chapter 11 Cases and any Successor Cases (as defined below);
(iv)

granting to the DIP Lender automatically perfected security interests in and

superpriority liens on all of the DIP Collateral (as defined below), including, without limitation,
all property constituting “Cash Collateral” as defined in section 363(a) of the Bankruptcy Code
(“Cash Collateral”),2 which liens shall be subject to the priorities set forth herein;
(v)

authorizing and directing the Debtors to pay the principal, interest, fees, expenses

and other amounts payable under the DIP Documents as such become due, including, without

2

Capitalized terms used in this Interim Order but not defined herein shall have the meanings given to them in the Motion or the DIP Term Sheet,
as applicable.
2
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limitation, commitment fees and the fees and disbursements of the DIP Professionals’ respective
attorneys, advisors, accountants and other consultants, all to the extent provided in, and in
accordance with, this Interim Order and the applicable DIP Documents;
(vi)

authorizing the Debtors to use the Prepetition Collateral, including the Cash

Collateral (each as defined below) of the Prepetition Secured Parties under the Prepetition Loan
Documents (each as defined below) on an interim basis, and providing, among other things,
adequate protection to the Prepetition Secured Parties for any Diminution (as defined below) of
their interests in the Prepetition Collateral, including the Cash Collateral, and/or in exchange for
their consent to the priming of the Prepetition Liens by the Priming DIP Liens;
(vii)

approving the stipulations by the Debtors herein with respect to the Prepetition

Loan Documents and the liens and security interests arising therefrom;
(viii)

authorizing the Debtors to use Cash Collateral and the proceeds of the DIP Facility

in accordance with both the Approved Budget and the DIP Documents on an interim basis;
(ix)

modifying the automatic stay imposed by section 362 of the Bankruptcy Code to

the extent necessary to implement and effectuate the terms and provisions of the DIP Documents
and this Interim Order; and
(x)

scheduling a final hearing (the “Final Hearing”) to consider the relief requested in

the Motion and approving the form of notice with respect to the Final Hearing.
The Bankruptcy Court having considered the Motion, the exhibits attached thereto, the
First Day Declaration, the DIP Documents, and the evidence submitted and argument made at the
interim hearing (the “Interim Hearing”); and notice of the Interim Hearing having been provided
in accordance with Bankruptcy Rules 2002, 4001(b), (c) and (d), and all applicable Local
3
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Bankruptcy Rules; and the Interim Hearing having been held and concluded; and all objections, if
any, to the interim relief requested in the Motion having been withdrawn, resolved or overruled by
the Bankruptcy Court; and it appearing that approval of the interim relief requested in the Motion
is necessary to avoid immediate and irreparable harm to the Debtors and their estates pending the
Final Hearing, and otherwise is fair and reasonable and in the best interests of the Debtors, their
estates and all parties-in-interest, and is essential for the continued operation of the Debtors’
business and the preservation of the value of the Debtors’ assets; and the Bankruptcy Court having
determined that the legal and factual bases set forth in the Motion establish just cause for the relief
granted herein; and it appearing that the Debtors’ entry into the DIP Term Sheet is a sound and
prudent exercise of the Debtors’ business judgment; and after due deliberation and consideration,
and good and sufficient cause appearing therefor;
BASED UPON THE RECORD ESTABLISHED AT THE INTERIM HEARING,
THE BANKRUPTCY COURT MAKES THE FOLLOWING FINDINGS OF FACT AND
CONCLUSIONS OF LAW:
A.

3

Disposition. The relief requested in the Motion is granted on an interim basis in

accordance with the terms of this Interim Order. Any objections to the Motion with respect to the
entry of this Interim Order that have not been withdrawn, waived or settled, and all reservations of
rights included therein, are hereby denied and overruled on the merits. This Interim Order shall

3

The findings and conclusions set forth herein constitute the Bankruptcy Court’s findings of fact and conclusions of law pursuant to Bankruptcy
Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent that any of the following findings of fact constitute
conclusions of law, they are adopted as such. To the extent any of the following conclusions of law constitute findings of fact, they are adopted as
such.
4
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become effective immediately upon its entry and any applicable stay (including under Bankruptcy
Rule 6004) is waived to permit such effectiveness.
B.

Petition Date. On February 9, 2020 (the “Petition Date”), each of the Debtors filed

a voluntary petition for relief under chapter 11 of the Bankruptcy Code with the Bankruptcy Court.
C.

Debtors in Possession. The Debtors are operating their businesses and properties

as debtors in possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. As of the
date hereof, no trustee or examiner has been appointed.
D.

Jurisdiction and Venue. This Bankruptcy Court has jurisdiction over the Chapter

11 Cases, the Motion and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157(b)
and 1334 and the Amended Standing Order of Reference from the United States District Court for
the District of Delaware, dated February 29, 2012. Consideration of the Motion constitutes a core
proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue for the Chapter 11 Cases and the proceedings
on the Motion is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409. The bases for the
relief sought in the Motion are sections 105, 361, 362, 363, 364, 507 and 552 of the Bankruptcy
Code, Bankruptcy Rules 2002, 4001, 6004 and 9014, and the Local Bankruptcy Rules.
E.

Committee Formation. As of the date hereof, no statutory committee has been

appointed in these Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code (a
“Committee”).
F.

Notice. Upon the record presented to the Court at the Interim Hearing, and under

the exigent circumstances set forth therein, notice of the Motion and the relief requested thereby
and this Interim Order has been provided in accordance with Bankruptcy Rules 4001(b) and
4001(c)(1) to (a) the United States Trustee for Region 3(the “U.S. Trustee”); (b) the entities listed
5
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on the Consolidated List of Creditors Holding the 30 Largest Unsecured Claims filed pursuant to
Bankruptcy Rule 1007(d); (c) counsel to the DIP Lender; (d) counsel for the Prepetition Agent; (e)
the United States Attorney’s Office for the District of Delaware; (f) the Internal Revenue Service;
(g) all parties known to the Debtors who hold any liens or security interests in the Debtors’ assets
who have filed UCC-1 financing statements against the Debtors; (h) the United States Securities
and Exchange Commission; (i) the state attorneys general for states in which the Debtors conduct
business; (j) the U.S. Food and Drug Administration; and (k) any party that has requested notice
pursuant to Bankruptcy Rule 2002 (collectively, the “Notice Parties”), which notice was
appropriate under the circumstances and sufficient for the Motion, and the entry of this Interim
Order; and no further notice of, or hearing on, the entry of this Interim Order and the relief set
forth therein is necessary or required. The interim relief granted herein is necessary to avoid
immediate and irreparable harm to the Debtors and their estates pending a Final Hearing.
G.

Debtors’ Stipulations.

Subject to Paragraph 45 hereof, each stipulation,

admission, and agreement contained in this Interim Order, including, without limitation, the
Debtors’ Stipulations, shall be binding upon the Debtors, their Estates and any successor thereto
(including, without limitation, any chapter 7 or chapter 11 trustee appointed or elected for any of
the Debtors) under all circumstances and for all purposes, and the Debtors are deemed to have
irrevocably waived and relinquished all Challenges (as defined herein) as of the date of the Petition
Date. After consultation with their attorneys and financial advisors, and without prejudice to the
rights of parties in interest as set forth in paragraph [45] herein, the Debtors, on their behalf and
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on behalf of their estates, admit, stipulate, acknowledge, and agree as follows (paragraphs G(i)
through G(xi) below are referred to herein, collectively, as the “Debtors’ Stipulations”):
(i)

Prepetition Term Loan Facility. Pursuant to that certain Second Amended

and Restated Term Loan Agreement, dated as May 3, 2016 (as amended, restated, supplemented,
or otherwise modified from time to time, the “Prepetition Credit Agreement,” and collectively
with all other agreements, instruments and documents executed or delivered in connection
therewith, each as may be amended, restated, supplemented, or otherwise modified from time to
time, the “Prepetition Loan Documents”), among (a) Valeritas, Inc (the “Prepetition Borrower”)
(b) Valeritas Holdings, Inc., Valeritas Security Corporation, and the other guarantors party
thereto (the “Prepetition Guarantors,”), (c) CRG Servicing LLC as control agent (in such
capacity, the “Prepetition Agent”), and (d) the term loan lenders party thereto (the “Prepetition
Lenders,” and together with the Prepetition Agent, collectively, the “Prepetition Secured
Parties”), the Prepetition Lenders provided secured term loans to the Debtors (the “Prepetition
Term Loan Facility”).
(ii)

Prepetition Obligations. As of December 31, 2019, the aggregate principal

amount outstanding under the Prepetition Term Loan Facility was $19,349,732.00 (together with
accrued and unpaid interest, any fees, expenses and disbursements (including, without limitation,
attorneys’ fees, accountants’ fees, appraisers’ fees and financial advisors’ fees, and related
expenses and disbursements), indemnification obligations, and other charges, amounts and costs
of whatever nature owing, whether or not contingent, whenever arising, accrued, accruing, due,
owing, or chargeable in respect of any of the Prepetition Borrower’s and Prepetition Guarantors’
obligations in connection with the Prepetition Term Loan Facility pursuant to the Prepetition
7
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Loan Documents, including all “Obligations” as defined in the Prepetition Credit Agreement, the
“Prepetition Obligations”).
(iii) Prepetition Liens and Prepetition Collateral. As more fully set forth in the
Prepetition Loan Documents, prior to the Petition Date, the Prepetition Borrower and the
Prepetition Guarantors granted to the Prepetition Agent for the benefit of the Prepetition Secured
Parties, a security interest in and continuing lien (the “Prepetition Liens”) on substantially all of
the assets of the Prepetition Borrower and the Prepetition Guarantors (the “Prepetition
Collateral”).
(iv) Validity, Extent, Perfection and Priority of Prepetition Liens and Prepetition
Obligations. As of the Petition Date: (a) the Prepetition Liens on the Prepetition Collateral were
valid, binding, enforceable, non-avoidable and properly perfected and were granted to, or for the
benefit of, the Prepetition Secured Parties for fair consideration and reasonably equivalent value;
(b) the Prepetition Liens were senior in priority over any and all other liens on the Prepetition
Collateral, subject only to certain liens senior by operation of law or otherwise permitted by the
Prepetition Loan Documents (solely to the extent any such permitted liens were valid, properly
perfected, non-avoidable and senior in priority to the Prepetition Liens as of the Petition Date,
the “Prepetition Priority Liens”); (c) the Prepetition Obligations constitute legal, valid, binding,
and non-avoidable obligations of the Prepetition Loan Parties enforceable in accordance with the
terms of the applicable Prepetition Loan Documents; (d) no offsets, recoupments, challenges,
objections, defenses, claims or counterclaims of any kind or nature to any of the Prepetition
Liens or Prepetition Obligations exist, and no portion of the Prepetition Liens or Prepetition
Obligations is subject to any challenge or defense including, without limitation, avoidance,
8
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disallowance, disgorgement, recharacterization, or subordination (equitable or otherwise)
pursuant to the Bankruptcy Code or applicable non-bankruptcy law; (e) the Debtors and their
estates have no claims, objections, challenges, causes of action, and/or choses in action,
including without limitation, avoidance claims under Chapter 5 of the Bankruptcy Code or
applicable state law equivalents or actions for recovery or disgorgement, against any of the
Prepetition Secured Parties or any of their respective affiliates, agents, attorneys, advisors,
professionals, officers, directors and employees arising out of, based upon or related to the
Prepetition Term Loan Facility; (f) the Debtors have waived, discharged, and released any right
to challenge any of the Prepetition Obligations, the priority of the Prepetition Secured Parties’
obligations thereunder, and the validity, extent, and priority of the liens securing the Prepetition
Obligations; and (g) the Prepetition Obligations constitute allowed, secured claims within the
meaning of sections 502 and 506 of the Bankruptcy Code.
H.

Releases. Subject to paragraph [45] hereof, the Debtors, on behalf of themselves

and their respective estates, hereby absolutely and unconditionally release and forever and
irrevocably discharge and acquit the Prepetition Secured Parties and their respective affiliates and
each of their respective former or current officers, partners, directors, managers, owners, members,
principals, employees, agents, related funds, investors, financing sources, financial advisors,
attorneys, accountants, investment bankers, consultants, representatives and other professionals
and the respective successors and assigns thereof, in each case in their respective capacity as such
(collectively, the “Released Parties”) from any and all obligations and liabilities to the Debtors
(and their successors and assigns) and from any and all claims, counterclaims, demands, debts,
accounts, contracts, disputes, liabilities, allegations, suits, controversies, proceedings, actions and
9
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causes of action arising prior to the Petition Date (collectively, the “Released Claims”) of any kind,
nature or description, whether known or unknown, foreseen or unforeseen or liquidated or
unliquidated, arising in law or equity or upon contract or tort or under any state or federal law or
regulation or otherwise, arising out of or related to (as applicable) the Prepetition Loan Documents,
the obligations owing and the financial obligations made thereunder, the negotiation thereof and
of the transactions reflected thereby and the obligations and financial obligations made thereunder,
in each case that the Debtors at any time had, now have or may have, or that their successors or
assigns hereafter can or may have against any of the Released Parties for or by reason of any act,
omission, matter, cause or thing whatsoever arising at any time on or prior to the date of this
Interim Order.
(i)

Cash Collateral. All of the Debtors’ cash and cash equivalents, including

cash on deposit in any account or accounts as of the Petition Date, securities or other property,
wherever located, whether subject to control agreements or otherwise, whether as original
collateral or proceeds of other Prepetition Collateral, constitutes Cash Collateral of the
Prepetition Secured Parties.
I.

Findings Regarding Postpetition Financing
(i)

Request for Postpetition Financing. The Debtors seek authority to (a) enter

into the DIP Facility on the terms described herein and in the DIP Documents, and (b) use Cash
Collateral on the terms described herein to administer their Chapter 11 Cases and fund their
operations.

At the Final Hearing, the Debtors will seek final approval of the proposed

postpetition financing and use of Cash Collateral arrangements pursuant to a proposed final order
(the “Final Order”), which order shall be acceptable to the DIP Lender in its sole discretion and
10
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shall be in form and substance substantially similar to this Interim Order, subject to such changes
that are not materially adverse to the adequate protection and intercreditor terms contained herein
pertaining to the Prepetition Secured Parties. Notice of the Final Hearing and Final Order will
be provided in accordance with this Interim Order.
(ii)

Priming of the Prepetition Liens. The priming of the Prepetition Liens on

the Prepetition Collateral under section 364(d) of the Bankruptcy Code, as contemplated by the
DIP Term Sheet and as further described below, will enable the Debtors to obtain the DIP Facility
and to continue to operate their businesses to the benefit of their estates and creditors. The
Prepetition Secured Parties are entitled to receive adequate protection as set forth in this Interim
Order pursuant to sections 361, 363, and 364 of the Bankruptcy Code, for any diminution in
value (“Diminution”) of their respective interests in the Prepetition Collateral (including Cash
Collateral). The Prepetition Secured Parties have consented to the priming of the Prepetition
Liens, which consent would not have been provided absent the terms of this Interim Order, the
DIP Documents, and the filing by the Debtors in the Chapter 11 Cases of a motion seeking
approval of the Settlement Agreement by and among the Debtors and the Prepetition Secured
Parties (the “CRG Settlement Agreement”).
(iii) Need for Postpetition Financing and Use of Cash Collateral. The Debtors
have an immediate and critical need to obtain the financing pursuant to the DIP Facility and to
continue to use the Prepetition Collateral (including Cash Collateral) in order to, among other
things, (i) pay the fees, costs and expenses incurred in connection with the Cases, (ii) fund any
obligations benefitting from the Carve-Out, (iii) permit the orderly continuation of the operation
of their businesses, (iv) maintain business relationships with customers, vendors and suppliers,
11
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(v) make payroll, and (vi) satisfy other working capital and operational needs. The incurrence
of new debt under the DIP Documents and use of Cash Collateral is necessary and vital to the
preservation and maintenance of the going concern value of the Debtors. Immediate and
irreparable harm will be caused to the Debtors and their estates if immediate financing is not
obtained and permission to use Cash Collateral is not granted. The terms of the proposed
financing are fair and reasonable, reflect the Debtors’ exercise of prudent business judgment,
and are supported by reasonably equivalent value and fair consideration.

The adequate

protection provided in this Interim Order and other benefits and privileges contained herein are
consistent with and authorized by the Bankruptcy Code.
(iv) No Credit Available on More Favorable Terms. The DIP Facility is the best
source of debtor in possession financing available to the Debtors. Given their current financial
condition, financing arrangements, capital structure, and the circumstances of these Cases, the
Debtors have been and continue to be unable to obtain financing from sources other than the DIP
Lender on terms more favorable than the DIP Facility. Further, the Prepetition Secured Parties
have consented to the Debtors incurring debtor-in-possession financing, the priming of their
Prepetition Liens and the use of their Cash Collateral, on the terms and subject to the conditions
set forth in the DIP Documents and this Interim Order. The Debtors are unable to obtain
unsecured credit allowable under Bankruptcy Code section 503(b)(1) as an administrative
expense. The Debtors have also been unable to obtain: (a) unsecured credit having priority over
that of administrative expenses of the kind specified in sections 503(b), 507(a) and 507(b) of the
Bankruptcy Code; (b) credit secured solely by a lien on property of the Debtors and their estates
that is not otherwise subject to a lien; or (c) credit secured solely by a junior lien on property of
12
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the Debtors and their estates that is subject to a lien. Financing on a postpetition basis is not
otherwise available without granting the DIP Lender: (1) perfected security interests in and liens
on (each as provided herein) all of the Debtors’ existing and after-acquired assets with the
priorities set forth herein, (2) superpriority claims and liens, and (3) the other protections set
forth in this Interim Order.
(v)

Use of Proceeds of the DIP Facility. As a condition to entry into the DIP

Documents, the extension of credit under the DIP Facility and the authorization to use Cash
Collateral, the DIP Lender, and the Prepetition Secured Parties require, and the Debtors have
agreed, that Cash Collateral and the proceeds of the DIP Facility shall be used solely in
accordance with the terms and conditions of this Interim Order and the DIP Documents and in
accordance with the Approved Budget (as defined herein).
(vi) Application of Proceeds of Collateral. As a condition to entry into the DIP
Term Sheet, the extension of credit under the DIP Facility and authorization to use Cash
Collateral, the Debtors, the DIP Lender, and the Prepetition Secured Parties have agreed that, as
of and commencing on the date of entry of this Interim Order, the Debtors shall apply the
proceeds of DIP Collateral in accordance with this Interim Order and the DIP Documents.
J.

Adequate Protection. The Prepetition Secured Parties are entitled to receive

adequate protection to the extent of any Diminution of their interests in the Prepetition Collateral,
in exchange for their consent to the priming of the Prepetition Liens by the Priming DIP Liens and
their consent to the use of Cash Collateral to the extent set forth in this Interim Order.
K.

Sections 506(c) and 552(b). In light of (i) the DIP Lender’s agreement that its liens

and superpriority claims shall be subject to the Carve-Out and (ii) the Prepetition Secured Parties’
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agreement that, with respect to the Prepetition Collateral, their liens shall be subject to the CarveOut and subordinate to the Priming DIP Liens, (a) the DIP Lender, and subject to entry of the Final
Order, the Prepetition Secured Parties are each entitled to a waiver of any “equities of the case”
exception under section 552(b) of the Bankruptcy Code, and (b) the DIP Lender, and subject to
entry of a Final Order, the Prepetition Secured Parties are each entitled to a waiver of the provisions
of section 506(c) of the Bankruptcy Code.
L.

Good Faith of the DIP Lender.
(i)

Willingness to Provide Financing. The DIP Lender has committed to

provide financing to the Debtors subject to: (a) entry of this Interim Order and the Final Order;
(b) approval of the terms and conditions of the DIP Facility and those set forth in the DIP
Documents; (c) satisfaction of the closing conditions set forth in the DIP Documents; and
(d) findings by this Bankruptcy Court that the DIP Facility is essential to the Debtors’ estates,
that the DIP Lender is extending credit to the Debtors pursuant to the DIP Documents in good
faith, and that the DIP Lender’s claims, superpriority claims, security interests and liens and
other protections granted pursuant to this Interim Order and the DIP Documents will have the
protections provided by section 364(e) of the Bankruptcy Code.
(ii)

Business Judgment. Based on the Motion, the declarations filed in support

of the Motion, and the record presented to the Bankruptcy Court at the Interim Hearing, (i) the
terms of the financing embodied in the DIP Facility, including the fees, expenses and other
charges paid and to be paid thereunder or in connection therewith, (ii) the adequate protection
authorized by the Interim Order and DIP Documents and (iii) the terms on which the Debtors
may continue to use the Prepetition Collateral (including Cash Collateral), in each case pursuant
14
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to this Interim Order and the DIP Documents, are fair and reasonable, reflect the Debtors’
exercise of prudent business judgment consistent with their fiduciary duties, constitute
reasonably equivalent value and fair consideration, and represent the best financing (and terms)
available under the circumstances.
(iii) Good Faith Pursuant to Section 364(e). The terms and conditions of the
DIP Facility and the use of Cash Collateral were negotiated in good faith and at arm’s length
among the Debtors, the DIP Lender, and the Prepetition Secured Parties with the assistance and
counsel of their respective advisors. Use of Cash Collateral and credit to be extended under the
DIP Facility shall be deemed to have been allowed, advanced, made, or extended in good faith
by the DIP Lender and the Prepetition Secured Parties within the meaning of section 364(e) of
the Bankruptcy Code.
M.

Good Cause. Good cause has been shown for immediate entry of this Interim

Order, and the entry of this Interim Order is in the best interests of the Debtors, the Estates and
their stakeholders. Among other things, the relief granted herein will minimize disruption of the
Debtors’ business and permit the Debtors to meet payroll and other expenses necessary to
maximize the value of the Estates. The terms of the Debtors’ DIP Facility, use of Cash Collateral
and proposed adequate protection arrangements, as set forth in this Interim Order, are fair and

15

Case 20-10290-LSS

Doc 16-1

Filed 02/10/20

Page 17 of 61

reasonable under the circumstances, and reflect the Debtors’ exercise of prudent business
judgment.
N.

Immediate Entry. Sufficient cause exists for immediate entry of this Order

pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2) and the applicable Local Rules.
Based upon the foregoing findings and conclusions, the Motion and the record before the
Bankruptcy Court with respect to the Motion, and after due consideration and good and sufficient
cause appearing therefor,
IT IS HEREBY ORDERED THAT:
1.

DIP Financing Approved. On an interim basis, the Motion is granted, entry

into the DIP Facility is authorized and approved, and the use of Cash Collateral is authorized, in
each case, subject to the terms and conditions set forth in this Interim Order. All objections to this
Interim Order to the extent not withdrawn, waived, settled or resolved, and all reservations of rights
included therein, are hereby denied and overruled on the merits. This Interim Order shall become
effective immediately upon its entry.
DIP Facility Authorization
2.

Authorization of the DIP Financing.

The Debtors are expressly and

immediately authorized and empowered to execute and deliver the DIP Documents, and to incur
and to perform the DIP Obligations in accordance with, and subject to, the terms of this Interim
Order and the DIP Documents, and to execute, deliver and perform under all instruments,
certificates, agreements, and documents which may be required or necessary for the performance
by the Debtors under the DIP Documents and the creation and perfection of the Priming DIP Liens
(as defined below) described in and provided for by this Interim Order and the DIP Documents.
16
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Upon execution and delivery, the DIP Documents shall represent legal, valid and binding
obligations of the Debtors, enforceable against each of the Debtors and their estates in accordance
with their terms. Each officer of a Debtor acting individually is hereby authorized to execute and
deliver each of the DIP Documents, such execution and delivery to be conclusive evidence of such
officer’s respective authority to act in the name of and on behalf of the Debtors. All collections
and proceeds, whether from ordinary course collections, asset sales, debt or equity issuances,
insurance recoveries, condemnations or otherwise, will be deposited and applied as required by
this Interim Order and the DIP Documents.
3.

Authorization to Borrow. In order to prevent immediate and irreparable

harm to the Debtors’ estates, subject to the terms, conditions, limitations on availability and
reserves set forth in the DIP Documents and this Interim Order, the Debtors are hereby authorized
to borrow money pursuant to the DIP Documents in an aggregate principal or face amount not to
exceed $5.5 million on an interim basis and together with applicable interest, expenses, fees and
other charges payable in connection with the DIP Facility, subject in each case to any limitations
on, or conditions to, borrowing under the DIP Documents, which borrowings shall be used solely
for purposes permitted under the DIP Documents, including, without limitation, to provide
working capital for the Debtors and to pay interest, fees, costs, charges and expenses, in each case,
in accordance with this Interim Order, the DIP Documents and the Budget.
4.

DIP Obligations.

The DIP Documents and this Interim Order shall

constitute and evidence the validity and binding effect of the Debtors’ DIP Obligations. All DIP
Obligations shall be enforceable against the Debtors, their estates and any successors thereto,
including without limitation, any trustee appointed in the Chapter 11 Cases, or in any case under
17
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Chapter 7 of the Bankruptcy Code upon the conversion of any of the Chapter 11 Cases, or in any
other proceedings superseding or related to any of the foregoing (collectively, the “Successor
Cases”).

Upon entry of this Interim Order, the DIP Obligations will include all loans,

reimbursement obligations, and any other indebtedness or obligations, contingent or absolute,
which may now or from time to time be owing by any of the Debtors to the DIP Lender, including,
without limitation, all principal, accrued interest, costs, charges, fees, expenses and other amounts
under the DIP Documents. The Debtors are hereby authorized and directed to pay in accordance
with this Interim Order the DIP Obligations as such become due and without obtaining further
Bankruptcy Court approval. No obligation, payment, transfer, or grant of collateral security
hereunder or under the DIP Documents (including any DIP Obligation or Priming DIP Liens) to
the DIP Lender shall be stayed, restrained, voidable, avoidable, or recoverable, under the
Bankruptcy Code or under any applicable law (including, without limitation, under
sections 502(d), 544, and 547 to 550 of the Bankruptcy Code or under any applicable state Uniform
Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act, or similar statute or common law),
or be subject to any disgorgement, avoidance, reduction, setoff, recoupment, offset,
recharacterization, subordination (whether equitable, contractual, or otherwise), claim,
counterclaim, charge, assessment, cross-claim, defense, or any other liability or challenge under
the Bankruptcy Code or any applicable law or regulation by any person or entity for any reason.
5.

DIP Collateral.

In order to secure the DIP Obligations, effective

immediately upon entry of this Interim Order, pursuant to sections 361, 362, 364(c)(2), 364(c)(3),
and 364(d) of the Bankruptcy Code, the DIP Lender, is hereby granted, continuing, valid, binding,
enforceable, non-avoidable, and automatically and properly perfected postpetition security
18
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interests in and liens on (collectively, the “Priming DIP Liens”) all assets, real and personal
property, whether now existing or hereafter arising and wherever located, tangible and intangible,
of each of the Debtors and their respective estates, of any kind or nature, now existing or hereafter
acquired, arising or created, and wherever located, including without limitation: all cash, accounts,
accounts receivable, goods (including inventory and equipment), documents (including, if
applicable, electronic documents), fixtures, instruments, promissory notes, chattel paper (whether
tangible or electronic), letters of credit, letter-of-credit rights (whether or not the letter of credit is
evidenced by a writing), equity interests, securities and all other investment property, real estate,
leaseholds, commercial tort claims, general intangibles (including all payment intangibles), the
Debtors’ rights and interests under any permits or licenses issued by any governmental entity (to
the fullest extent allowed under applicable state and/or local law), money, deposit accounts (and
all amounts on deposit therein from time to time), patents, trademarks, other intellectual property,
licenses of any intellectual property, any other contract rights or rights to the payment of money,
books and records, all supporting obligations, any insurance, indemnity, warranty or guaranty
payable to any of the Debtors from time to time, any claims and causes of action of the Debtors,
and all proceeds, rents, products, accessions to, replacements for and substitutions of any of the
foregoing, and subject to entry of the Final Order, the causes of action pursuant to Chapter 5 of the
Bankruptcy Code (and the proceeds thereof), if any (collectively, the “DIP Collateral”).
6.

Priming DIP Liens. The Priming DIP Liens securing the DIP Obligations

are valid, automatically perfected, non-avoidable, senior in priority and superior to any security,
mortgage, collateral interest, lien or claim to any of the DIP Collateral, except that the Priming
DIP Liens shall be subject to the Carve-Out, and shall otherwise be junior only to the Permitted
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Liens (as defined in the DIP Term Sheet). Other than as set forth herein or in the DIP Documents,
the Priming DIP Liens shall not be made subject to or pari passu with any lien or security interest
heretofore or hereinafter granted in the Chapter 11 Cases or any Successor Cases, and shall be
valid and enforceable against any trustee appointed in the Chapter 11 Cases or any Successor
Cases, upon the conversion of any of the Chapter 11 Cases to a case under Chapter 7 of the
Bankruptcy Code (or in any other Successor Case), and/or upon the dismissal of any of the Chapter
11 Cases or Successor Cases. The Priming DIP Liens shall not be subject to section 510, 549 or
550 of the Bankruptcy Code. No lien or interest avoided and preserved for the benefit of the estate
pursuant to section 551 of the Bankruptcy Code shall be pari passu with or senior to the Priming
DIP Liens.
7.

DIP Superpriority Claims. Subject to the Carve-Out, upon entry of this

Interim Order, the DIP Lender is hereby granted, pursuant to Section 364(c)(1) of the Bankruptcy
Code, allowed superpriority administrative expense claims in each of the Cases and any Successor
Cases (collectively, the “DIP Superpriority Claims”) for all DIP Obligations: (a) except as set forth
herein, with priority over any and all administrative expense claims and unsecured claims against
the Debtors or their estates in any of the Chapter 11 Cases and any Successor Cases, at any time
existing or arising, of any kind or nature whatsoever, including, without limitation, administrative
expenses of the kinds specified in or ordered pursuant to Bankruptcy Code Sections 105, 326, 328,
330, 331, 364, 503(a), 503(b), 507(a), 507(b), 546(c), 546(d), 726, 1113 and 1114, and any other
provision of the Bankruptcy Code, as provided under Section 364(c)(1) of the Bankruptcy Code;
and (b) which shall at all times be senior to the rights of the Debtors and their estates, and any
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successor trustee or other estate representative to the extent permitted by law. Notwithstanding
the foregoing, the DIP Superpriority Claims shall be junior to the Carve-Out.
8.

No Obligation to Extend Credit. The DIP Lender shall have no obligation

to make any loan or advance under the DIP Documents unless all of the conditions precedent under
the DIP Documents and this Interim Order have been satisfied in full or waived by the DIP Lender
in accordance with the terms of the DIP Documents.
9.

Use of Proceeds of DIP Facility. From and after the Petition Date, the

Debtors shall use advances of credit under the DIP Facility only for the purposes specifically set
forth in this Interim Order and the DIP Documents, and in compliance with the Approved Budget
and the terms and conditions in this Interim Order and the DIP Documents.
10.

No Monitoring Obligation. The DIP Lender shall have no obligation nor

responsibility to monitor the Debtors’ use of the DIP Facility, and the DIP Lender may rely upon
the Debtors’ representation that the use of the DIP Facility at any time is in accordance with the
requirements of this Interim Order and the DIP Documents.
Authorization to Use Cash Collateral
11.

Authorization to Use Cash Collateral. Subject to the terms and conditions

of this Interim Order, the DIP Facility and the DIP Documents and in accordance with the
Approved Budget. The Debtors are authorized to use Cash Collateral until the Termination Date.
Nothing in this Interim Order shall authorize the disposition of any assets of the Debtors outside
the ordinary course of business, or any Debtor’s use of any Cash Collateral or other proceeds
resulting therefrom, except as permitted by this Interim Order, the DIP Facility, the DIP
Documents, and in accordance with the Approved Budget, as applicable.
21

Case 20-10290-LSS

12.

Doc 16-1

Filed 02/10/20

Page 23 of 61

Adequate Protection for Prepetition Secured Parties.

As adequate

protection for any Diminution in the value of the Prepetition Collateral resulting from the
Prepetition Lenders’ agreement to subordinate its existing liens to the Priming DIP Liens and for
the Prepetition Lenders’ consent to the Debtors’ use of Cash Collateral, the Prepetition Agent shall
receive, for the benefit of the Prepetition Secured Parties, to the extent of any Diminution of the
Prepetition Secured Parties’ interests in the Prepetition Collateral (i) replacement liens pursuant to
sections 361, 363(e), and 364(d)(l) of the Bankruptcy Code on the DIP Collateral, which shall be
subject and subordinated only to the Carve-Out, the Priming DIP Liens and Permitted Liens (the
“Replacement Liens”); (ii) an administrative expense claim, junior and subordinate only to the
Carve-Out and the DIP Superpriority Claim, with priority over any and all other administrative
expenses (the “Adequate Protection Superpriority Claim”); (iii) cash payments in respect of
reasonable fees and expenses (including reasonable attorneys’ fees) incurred by the Prepetition
Secured Parties in amounts not to exceed amounts set forth in the Approved Budget (provided that
any such allowed amounts in excess of the amounts set forth in the Approved Budget shall be
entitled to superpriority administrative expense priority and shall be subordinate only to the
Priming DIP Liens and the DIP Superpriority Claims), and (iv) monthly interest, calculated at the
Post-Default Rate (as defined in the Prepetition Credit Agreement) set forth in the Prepetition
Credit Agreement, paid-in-kind and added to the principal amount of the Prepetition Secured
Parties’ allowed secured claim under the Settlement Agreement.
13.

Adequate Protection Reservation. The receipt by the Prepetition Secured

Parties of the adequate protection provided herein shall not be deemed an admission that the
interests of the Prepetition Secured Parties are adequately protected; provided that until the
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indefeasible payment in full of the DIP Obligations and the termination of the DIP Facility in
accordance with the terms hereof, the Prepetition Secured Parties shall not seek and shall not be
granted any other form of adequate protection. Such adequate protection shall in all cases be
subject to the Carve-Out.
Provisions Common to DIP Financing
and Use of Cash Collateral
14.

Amendment of the DIP Documents. The Debtors irrevocably waive any

right to seek any amendment, modification or extension of this Order without the prior written
consent of the DIP Lender in its sole discretion, and no such consent shall be implied by any action,
inaction or acquiescence of the DIP Lender. After obtaining the DIP Lender’s prior written
consent, the Debtors are authorized and empowered, without further notice and hearing or approval
of this Court, to amend, modify, supplement, or waive any provision of the DIP Documents in
accordance with the provisions thereof, in each case unless such amendment, modification,
supplement, or waiver (i) increases the interest rate (other than as a result of the imposition of the
default rate), (ii) increases the aggregate lending commitments of the DIP Lender in respect of the
DIP Facility to an amount greater than $5.5 million on an interim basis, (iii) shortens the Maturity
Date, or (iv) adds or amends (in any respect unfavorable to the Debtors) any Event of Default.
15.
(i)

Approved Budget.
Attached to this Interim Order as Exhibit A is an 8-week budget approved

by the DIP Lender in its sole discretion, which sets forth, among other things, the projected cash receipts,
sales and cash disbursements. Commencing with the fourth week after the Petition Date, and continuing
on every four (4)-week anniversary thereafter, the budget shall be updated and if such updated budget is
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in form and substance satisfactory to the DIP Lender in its sole discretion, it shall become the “Approved
Budget” for purposes of the DIP Term Sheet and this Interim Order. Any amendment or modification of
the Approved Budget or the Approved Variance Report shall be subject to the prior written approval of
the DIP Lender in its sole discretion.
(ii)

The Approved Budget is approved on an interim basis, and the proceeds of

the DIP Facility and Cash Collateral under this Interim Order shall be used by the Debtors in accordance
with the Approved Budget, this Interim Order and the DIP Documents.
(iii)

Other than with respect to the Carve-Out, none of the DIP Lender’s, the

Prepetition Lenders’, the Prepetition Agent’s consent (if any) to, or acknowledgement of, the Approved
Budget shall be construed as consent to use the proceeds of the DIP Facility or Cash Collateral beyond
the Maturity Date (as defined in the DIP Term Sheet) or the occurrence of the Termination Date,
regardless of whether the aggregate funds shown on the Approved Budget have been expended.
(iv)

Notwithstanding anything to the contrary herein, the Debtors shall pay the

fees, costs and expenses of the DIP Professionals in accordance with the DIP Documents and this Interim
Order without reference to the Approved Budget.
16.

Budget Reporting. The Debtors shall at all times comply with the Approved

Budget, subject to the variances provided in this Order. By not later than three (3) business days
after the end of the week following the Petition Date, Debtors shall deliver to the DIP Lender and
the Prepetition Agent a variance report in form and substance reasonably acceptable to the DIP
Lender (an “Approved Variance Report”) showing comparisons of actual results for each line item
against such line item in the Approved Budget. Thereafter, Debtors shall deliver to the DIP Lender
and the Prepetition Agent, by not later than three (3) business days after the close of each weekly
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period after the Petition Date, an Approved Variance Report for (a) the preceding week, and (b)
the trailing four (4) week period (or, if fewer than four weeks have lapsed since the Petition Date,
then for the trailing one, two or three week period, as applicable). Each Approved Variance Report
shall indicate whether there are any adverse variances that exceed the Permitted Variances (as
defined below). “Permitted Variances” shall mean: up to 115% of the “Net Cash Flow” (other than
fees and expenses of counsel to the DIP Lender) line-item on the Approved Budget, in each case
calculated weekly on a rolling 4-week basis commencing as of the Petition Date, with the first
such testing to begin two (2) weeks from the Petition Date.
17.

Modification of Automatic Stay. The automatic stay of section 362 of the

Bankruptcy Code is hereby modified and vacated to the extent necessary to permit the Debtors,
the DIP Lender and the Prepetition Secured Parties to accomplish the transactions contemplated
by this Order and for the DIP Lender and the Prepetition Secured Parties to take any other action
in accordance with this Order.
18.

Perfection of Priming DIP Liens and Replacement Liens. This Interim

Order shall be sufficient and conclusive evidence of the creation, validity, perfection, and priority
of all liens granted herein, including the Carve-Out, the Priming DIP Liens and the Replacement
Liens, without the necessity of filing or recording any financing statement, mortgage, deed of trust,
notice, or other instrument or document which may otherwise be required under the law or
regulation of any jurisdiction or the taking of any other action (including, for the avoidance of
doubt, entering into any deposit account control agreement) to validate or perfect (in accordance
with applicable non-bankruptcy law) the Priming DIP Liens and the Replacement Liens or to
entitle the DIP Lender and the Prepetition Secured Parties to the priorities granted herein.
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Notwithstanding the foregoing, the DIP Lender and the Prepetition Agent are authorized to file, as
each deems necessary or advisable, such financing statements, security agreements, mortgages,
notices of liens and other similar documents to perfect in accordance with applicable nonbankruptcy law or to otherwise evidence the Priming DIP Liens and the Replacement Liens, and
all such financing statements, mortgages, notices and other documents shall be deemed to have
been filed or recorded as of the Petition Date; provided, however, that no such filing or recordation
shall be necessary or required in order to create or perfect the Priming DIP Liens or the
Replacement Liens. The Debtors are authorized and directed to execute and deliver promptly upon
demand to the DIP Lender and the Prepetition Agent all such financing statements, mortgages,
notices and other documents as each may reasonably request. The DIP Lender and the Prepetition
Agent may each file a photocopy of this Interim Order as a financing statement with any filing or
recording office or with any registry of deeds or similar office in addition to or in lieu of such
financing statements, notices of lien or similar instruments. To the extent that the Prepetition Agent
is the secured party under any security agreement, mortgage, leasehold mortgage, landlord waiver,
credit card processor notices or agreements, bailee letters, custom broker agreements, financing
statement, account control agreements or any other Prepetition Loan Documents or is listed as loss
payee, lenders’ loss payee or additional insured under any of the Debtors’ insurance policies, the
DIP Lender shall also be deemed to be the secured party or mortgagee, as applicable, under such
documents or to be the loss payee or additional insured, as applicable. The Prepetition Agent shall
serve in a non-fiduciary representative role as gratuitous bailee for perfection for the DIP Lender
solely for purposes of perfecting the DIP Lender’s liens on all DIP Collateral that, without giving
effect to the Bankruptcy Code and this Interim Order, is of a type such that perfection of a lien
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therein may be accomplished only by possession or control by a secured party (including any
deposit account control agreement, stock certificates and other equity interest certificates, and
corresponding stock powers and pledges), and all of the Prepetition Agent’s rights in such DIP
Collateral shall inure to the benefit of and be exercisable exclusively by the DIP Lender until the
DIP Obligations have been indefeasibly repaid in full in cash; provided that the DIP Lender may,
in its sole discretion, require the Debtors and the Prepetition Agent to (and the Debtors and the
Prepetition Agent shall) use commercially reasonable efforts to provide the DIP Lender with such
possession or control as is necessary to perfect the DIP Obligations and Priming DIP Liens.
Notwithstanding the forgoing, in the event any of the Chapter 11 Cases or Successor Cases are
dismissed prior to the indefeasible payment in full of the DIP Obligations, such order dismissing
any Chapter 11 Cases or Successor Cases shall not be effective for five (5) business days to permit
the DIP Lender and the Prepetition Agent to enter into any agreements or file any documents
(including financing statements, mortgages, or other notices) evidencing the perfection and priority
of the Priming DIP Liens and Replacement Liens, and during such period, the Debtors shall comply
with all reasonable requests of the DIP Lender and the Prepetition Agent to ensure the perfection
of the Priming DIP Liens and the Replacement Liens, as applicable.
19.

Application of Proceeds of Collateral. As a condition to the entry of the

DIP Documents, the extension of credit under the DIP Facility and the authorization to use Cash
Collateral, the Debtors have agreed that as of and commencing on the date of entry of the Interim
Order, the Debtors shall apply all proceeds of DIP Collateral: (i) first, to costs and expenses of the
DIP Lender; (ii) second, to repayment of the DIP Obligations in the order and manner set forth and
in accordance with the DIP Documents; (iii) third, after indefeasible repayment in full in cash of
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the DIP Obligations (including, in each case, provision in such amounts as determined by the DIP
Lender in its reasonable discretion) in accordance with the DIP Documents and the termination of
the DIP Documents and all commitments thereunder, to reduce the Prepetition Obligations.
20.

Access to Books and Records. Provided that both the DIP Obligations and

the Prepetition Secured Obligations have not yet been indefeasibly paid in full in cash, prior to the
closing of a sale of substantially all of the Debtors’ assets, the Debtors will, and following such
closing, the Debtors will use their reasonable best efforts to, (i) maintain books, records, and
accounts to the extent and as required by the DIP Documents, (ii) cooperate with, consult with,
and provide to the DIP Lender and the Prepetition Agent all such information and documents that
any or all of the Debtors are obligated (including upon reasonable request by the DIP Lender or
the Prepetition Agent) to provide under the DIP Documents or the provisions of this Interim Order
or as otherwise reasonably requested by the DIP Lender or the Prepetition Agent, (iii) upon one
(1) business day’s advance notice, permit consultants, advisors and other representatives
(including third party representatives) of the DIP Lender and the Prepetition Agent to visit and
inspect any of the Debtors’ respective properties, to examine and make abstracts or copies from
any of their respective books and records, to tour the Debtors’ business premises and other
properties, and to discuss, and provide advice with respect to, their respective affairs, finances,
properties, business operations and accounts with their respective officers, employees, independent
public accountants and other professional advisors as and to the extent required by the DIP
Documents or the Prepetition Loan Documents, (iv) permit the DIP Lender, and the Prepetition
Agent, and their respective consultants, advisors and other representatives, to consult with the
Debtors’ management and advisors on matters concerning the Debtors’ businesses, financial
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condition, operations and assets, and (v) permit the DIP Lender, and the Prepetition Agent to
conduct, at their reasonable direction and at the Debtors’ cost and expense, field audits, collateral
examinations, liquidation valuations and inventory appraisals in respect of any or all of the DIP
Collateral and the Prepetition Collateral, in each case, in accordance with the DIP Documents and
the Prepetition Loan Documents.
21.

Proceeds of Subsequent Financing.

If the Debtors, any trustee, any

examiner with expanded powers, or any responsible officer subsequently appointed in these
Chapter 11 Cases or any Successor Cases, shall obtain credit or incur debt pursuant to Bankruptcy
Code sections 364(b), 364(c) or 364(d) or in violation of the DIP Documents at any time prior to
the indefeasible repayment in full in cash of all DIP Obligations and the termination of the DIP
Lender’s obligation to extend credit under the DIP Facility, including subsequent to the
confirmation of any plan with respect to any or all of the Debtors and the Debtors’ estates, and
such facilities are secured by any DIP Collateral, then all cash proceeds derived from such credit
or debt shall immediately be turned over to the DIP Lender to be applied in accordance with this
Interim Order and the DIP Documents.
22.

Cash Management.

The Debtors shall maintain cash management in

accordance with the DIP Documents. Unless authorized by the Interim Order or otherwise agreed
to in writing by the DIP Lender and the Prepetition Agent, the Debtors shall not maintain any
accounts except those identified in any interim and/or final order granting the Debtors’
authorization to continue their cash management systems and certain related relief (the “Cash
Management Order”), which order shall be in form and substance acceptable to the DIP Lender.
The Debtors and the financial institutions where the Debtors’ maintain deposit accounts (as
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identified in the Cash Management Order), are authorized and directed to remit, without offset or
deduction, funds in such deposit accounts upon receipt of any direction to that effect from the DIP
Lender in accordance with the DIP Documents.
23.

Maintenance of DIP Collateral. Until the indefeasible payment in full in

cash of all DIP Obligations, all Prepetition Secured Obligations, and the termination of the DIP
Lender’s obligation to extend credit under the DIP Facility, the Debtors shall: (a) insure the DIP
Collateral as required under the DIP Documents or the Prepetition Loan Documents, as applicable;
and (b) maintain the cash management system consistent with the terms and conditions of the Cash
Management Order, or as otherwise required by the DIP Documents.
24.

Disposition of DIP Collateral. The Debtors shall not sell, transfer, lease,

encumber or otherwise dispose of any portion of the DIP Collateral or Prepetition Collateral other
than in the ordinary course of business without the prior written consent of the DIP Lender, it being
understood that no such consent shall be implied, from any other action, inaction or acquiescence
by the DIP Lender, except as otherwise provided for in the DIP Documents.
25.

Termination Date. On the applicable Termination Date (defined below),

(a) all applicable DIP Obligations shall be immediately due and payable, all commitments to
extend credit under the applicable DIP Facility will terminate, other than as required in
paragraph [31] with respect to the Carve-Out, and (b) all authority to use Cash Collateral shall
cease.
26.

Events of Default. The occurrence of any of the following events, unless

waived by the DIP Lender in writing and in accordance with the terms of the DIP Documents, shall
constitute an event of default (collectively, the “Events of Default”): (a) the failure of the Debtors
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to perform, in any respect, any of the terms, provisions, conditions, covenants or obligations under
this Interim Order, including, without limitation, failure to make any payment under this Interim
Order when due or comply with any Milestones; or (b) the occurrence and continuation of an
“Event of Default” under, and as defined in, the DIP Term Sheet or an event of default under any
other DIP Documents.
27.

Milestones. As a condition to the DIP Facility and the use of Cash

Collateral, the Debtors shall comply with the following milestones (the “Milestones”):
(a) No later than February 10, 2020, the Debtors shall file with the Court the following: (i)
motion to approve the DIP Facility on the terms and conditions set forth herein, (ii)
motion to approve a sale of substantially all of the Debtors’ assets (a “Sale”, and such
motion, the “Sale Motion”), (iii) motion to approve Zealand Pharma A/S as the stalking
horse bidder in accordance with the terms of the asset purchase agreement between
Zealand Pharma A/S and the Debtors (the “Stalking Horse Agreement”) and bidding
procedures related to a Sale (the “Bidding Procedures”), and (iv) such other first day
papers as may be reasonably approved or requested by the DIP Lender. The Sale
Motion, Stalking Horse Agreement, Bidding Procedures and order approving the
Bidding Procedures shall be in form and substance acceptable to the DIP Lender in its
sole discretion.
(b) Not later than February 14, 2020, the Interim Order Shall have been entered by the
Court;
(c) Not later than March 4, 2020, the order approving Zealand Pharma A/S as the stalking
horse bidder pursuant to the terms of the Asset Purchase Agreement and bid procedures
(all in form and substance acceptable to the DIP Lender) (the “Bid Procedures”) shall
have been entered by the Court;
(d) Not later than March 12, 2020, the Final Order shall have been entered by the Court;
(e) Not later than March 12, 2020, initial bids for the Debtors’ assets shall be due under
the Bid Procedures;
(f) Not later than March 17, 2020, if there are multiple qualified bids, the Debtors shall
hold an auction for Sale in accordance with the Bid Procedures;
(g) not later than March 20, 2020, the Court shall hold a Hearing to approve the Sale, and
the Debtors shall obtain entry of an order approving the Sale, which order shall provide
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for the indefeasible payment in full in cash of the DIP Obligations upon the closing of
the sale.
(h) Not later than April 3, 2020, the Closing of the Sale shall occur in accordance with the
terms of the Asset Purchase Agreement and receipt by the DIP Lender of the Payoff
Amount (as defined in the DIP Term Sheet).
For the avoidance of doubt, the failure of the Debtors to comply with any of the Milestones shall
constitute an immediate Event of Default under the DIP Documents and this Interim Order.
28.

Rights and Remedies Upon Event of Default.

Immediately upon the

occurrence and during the continuation of an Event of Default, notwithstanding the provisions of
section 362 of the Bankruptcy Code, without any application, motion or notice to, hearing before,
or order from the Bankruptcy Court, but subject to the terms of this Interim Order: (a) the DIP
Lender may declare (any such declaration shall be referred to herein as a “Termination
Declaration”) (1) all DIP Obligations owing under the DIP Documents to be immediately due and
payable, (2) the termination, reduction or restriction of any further commitment to extend credit to
the Debtors to the extent any such commitment remains under the DIP Facility, (3) the termination
of the DIP Facility and the DIP Documents as to any future liability or obligation of the DIP
Lender, but without affecting any of the Priming DIP Liens or the DIP Obligations, and (4) that
the application of the Carve-Out has occurred following delivery of the Carve-Out Trigger Notice
to the Borrower; (b) interest, including, where applicable, default interest, shall accrue and be paid
as set forth in the DIP Documents; and (c) the DIP Lender may declare a termination, reduction or
restriction on the ability of the Debtors to use Cash Collateral (the earliest date on which a
Termination Declaration is delivered by the DIP Lender shall be referred to herein as the
“Termination Date”). The Termination Declaration shall be given by electronic mail (or other
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electronic means) to counsel to the Debtors, counsel to the Committee (if appointed), and the U.S.
Trustee. The automatic stay in the Chapter 11 Cases otherwise applicable to the DIP Lender is
hereby modified so that three (3) business days after the date a Termination Declaration is
delivered (such three (3) business day period, the “Remedies Notice Period”) the DIP Lender shall
be entitled to exercise rights and remedies in accordance with the DIP Documents and this Interim
Order and shall be permitted to satisfy the relevant DIP Obligations and DIP Superpriority Claims,
subject to the Carve-Out. During the Remedies Notice Period (a) the Debtors and the Committee
(if any) may seek an emergency hearing during the Remedies Notice Period for the sole purpose
of determining whether an Event of Default has in fact occurred or is continuing, and (b) the
Debtors hereby waive their right to and shall not be entitled to seek relief, including, without
limitation, under Section 105 of the Bankruptcy Code, to the extent that such relief would in any
way impair or restrict the rights and remedies of the DIP Lender. During the Remedies Notice
Period, neither the DIP Lender nor the Prepetition Secured Parties shall be required to consent to
the use of any Cash Collateral or provide any loans or other financial accommodations under the
DIP Facility. At the end of the Remedies Notice Period, the automatic stay with respect to the DIP
Lender and the Prepetition Secured Parties shall automatically terminate without further notice or
order and the DIP Lender and the Prepetition Secured Parties shall be permitted to exercise all
remedies set forth in this Interim Order, the DIP Documents, the Prepetition Loan Documents, and
as otherwise available at law without further order of or application or motion to the Bankruptcy
Court. The Debtors shall take all action that is reasonably necessary to cooperate with the DIP Lender in
the DIP Lender’s exercise of its rights and remedies and facilitate the realization upon the DIP Collateral
by the DIP Lender.
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Certain Rights and Remedies Following Termination Date. After a

Termination Date and the expiration of the Remedies Notice Period, subject to the Carve-Out, the
Debtors are hereby authorized and directed to remit to the DIP Lender one-hundred percent (100%)
of all collections on, and proceeds of, the DIP Collateral, all collections, remittances, and proceeds
of the DIP Collateral in accordance with the DIP Documents and this Interim Order. In furtherance
of the foregoing, (a) each bank or other financial institution with an account of any Debtor is
hereby authorized and instructed to (i) comply at all times with any instructions originated by the
DIP Lender to such bank or financial institution directing the disposition of cash, securities,
investment property and other items from time to time credited to such account, without further
consent of any Debtor, including without limitation, any instruction to send to the DIP Lender by
wire transfer or in such other manner as the DIP Lender directs, all cash, securities, investment
property and other items held by such bank or financial institution, and (ii) waive any right of set
off, banker’s lien or other similar lien, security interest or encumbrance, (b) the DIP Lender may
compel the Debtors to seek authority to, (i) sell or otherwise dispose of all or any portion of the
Collateral pursuant to section 363 (or any other applicable provision) of the Bankruptcy Code on
terms and conditions reasonably acceptable to the DIP Lender pursuant to Sections 363, 365 and
other applicable provisions of the Bankruptcy Code, (ii) assume and assign any lease or executory
contract included in the DIP Collateral to the DIP Lender’s designees in accordance with and
subject to section 365 of the Bankruptcy Code), (c) the DIP Lender may direct the Debtors to, (and
the Debtors shall comply with such direction to), dispose or liquidate the DIP Collateral via one
or more sales of such DIP Collateral and/or the monetization of other DIP Collateral with the DIP
Lender having sole authority over the price of any DIP Collateral to be disposed of, (d) the DIP
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Lender may, or may direct the Debtors to, (and the Debtors shall comply with such direction to)
collect accounts receivable, without setoff by any account debtor, and (e) the DIP Lender shall be
authorized to succeed to any of the Debtors’ rights and interests under any licenses for the use of
any intellectual property in order to complete the production of any inventory.
30.

Access to DIP Collateral. Notwithstanding anything contained herein to the

contrary and without limiting any other rights or remedies of the DIP Lender under the Interim
Order, the DIP Documents and applicable law, after the occurrence of a Termination Date and the
expiration of the Remedies Notice Period, for the purpose of exercising any remedy with respect
to any of the DIP Collateral, the DIP Lender (or any of its employees, agents, consultants,
contractors, or other professionals) shall have the right, at the sole cost and expense of the Debtors,
to: (i) enter upon, occupy, and use any real or personal property, fixtures, equipment, leasehold
interests, or warehouse arrangements owned or leased by the Debtors; provided, however, the DIP
Lender may only be permitted to do so in accordance with (a) existing rights under applicable nonbankruptcy law, including, without limitation, applicable leases, (b) any pre-petition (and, if
applicable, post-petition) landlord waivers or consents, or (c) further order of this Court on motion
and notice appropriate under the circumstances; and (ii) use any and all trademarks, tradenames,
copyrights, licenses, patents, equipment or any other similar assets of the Debtors, or assets which
are owned by or subject to a lien of any third party and which are used by the Debtors in their
businesses, provided, however, the DIP Lender may use such assets to the extent permitted by
applicable non-bankruptcy law. The DIP Lender will be responsible for the payment of any
applicable fees, rentals, royalties, or other amounts owing to such lessor, licensor or owner of such
property (other than the Debtors) on a per diem basis and solely for the period of time that the DIP
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Lender actually occupies any real property or uses the equipment or the intellectual property (but
in no event for any accrued and unpaid fees, rentals, or other amounts owing for any period prior
to the date that the DIP Lender actually occupies or uses such assets or properties). Nothing
contained herein shall require the DIP Lender to (a) assume any lease as a condition to the rights
afforded in this paragraph, (b) enter into the premises of any Debtor in connection with the orderly
sale or disposition of the DIP Collateral (including, without limitation, complete any work in
process) and (c) exercise any rights of the Debtors to access any DIP Collateral (including
inventory) held by any third party.
31.

Carve-Out. On a weekly basis, the Debtors shall fund into a separate escrow

account (the “Estate Professional Fee Escrow”) the amounts set forth for such week on the lineitems in the Approved Budget entitled “Debtor professional fees / escrow” and “UCC professional
fee escrow” (collectively, such weekly funding, the “Weekly Escrow Funding”). The Estate
Professional Fee Escrow shall be used to fund the allowed fees, disbursements, costs, and expenses
(the “Professional Fees”) incurred prior to the delivery of the Carve-Out Trigger Notice by
professionals or professional firms retained by the Debtors or their estates pursuant to sections
327, 328 or 363 of the Bankruptcy Code and any Committee appointed in the chapter 11 case
pursuant to section 1103 of the Bankruptcy Code (collectively, the “Estate Professionals”). Any
residual amounts in the Estate Professional Fee Escrow after payment of the Estate Professionals
pursuant to this Interim Order shall be paid in accordance with paragraph [19]. Each of the Priming
DIP Liens, the DIP Superpriority Claims, the Prepetition Liens, the Replacement Liens and the
Adequate Protection Superpriority Claims shall be subject and subordinate to payment of the
Carve-Out. “Carve-Out” means the sum of (i) all fees required to be paid to the Clerk of the
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Bankruptcy Court and to the Office of the U.S. Trustee under section 1930(a) of title 28 of the
United States Code plus interest at the statutory rate; (ii) fees and expenses up to $25,000 incurred
by a trustee under section 726(b) of the Bankruptcy Code; (iii) if not already paid to the Estate
Professional Fee Escrow, the Weekly Escrow Funding for the week immediately preceding the
delivery of the Carve-Out Trigger Notice; and (iv) allowed Professional Fees incurred after the
first Business Day following delivery by the DIP Lender of the Carve-Out Trigger Notice
(including transaction fees or success fees earned or payable to any Estate Professional) in an
aggregate amount not to exceed $200,000 with respect to Estate Professionals (the amount set forth
in this clause (iv) being the “Post-Carve-Out Trigger Notice Cap”). For the avoidance of doubt,
(a) other than the Carve-Out and the Estate Professional Fee Escrow, no other amounts owed by
any of the Debtors to any party as of the date the Carve-Out Trigger Notice is delivered (including
any amounts set forth in the Approved Budget) shall be payable from Cash Collateral or DIP
Collateral, (b) following the delivery of a Carve-Out Trigger Notice, there shall be no further
funding of the Estate Professional Fee Escrow other than as set forth in (iii) of the Carve-Out, (c)
the Carve-Out shall be considered a “reserve” with respect to calculating “Availability” under the
DIP Term Sheet, and (d) nothing herein shall be construed to impair the ability of any party to
object to any fees, expenses, reimbursement or compensation sought by any such professionals or
any other person or entity. For purposes of the foregoing, “Carve-Out Trigger Notice” shall mean
a written notice delivered by email (or other electronic means) by the DIP Lender to the Debtors’
counsel, the U.S. Trustee and lead counsel to the Committee (if any), which notice may be
delivered following the Termination Date and expiration of the Remedies Notice Period, stating
that the Post-Carve-Out Trigger Notice Cap has been invoked. No portion of the Carve-Out, any
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Cash Collateral, any other DIP Collateral, or any proceeds of the DIP Facility, including any
disbursements set forth in the Budget or obligations benefitting from the Carve-Out, shall be used
for the payment of Professional Fees, disbursements, costs or expenses incurred by any person,
including, without limitation, any Committee, in connection with challenging the DIP Lender’s
liens or claims, preventing, hindering or delaying any of the DIP Lender’s enforcement or
realization upon any of the DIP Collateral, or initiating or prosecuting any claim or action against
the DIP Lender, other than with respect to challenging a Termination Declaration by seeking a
determination that an Event of Default has not occurred or is not continuing. Proceeds from the
DIP Facility and/or Cash Collateral not to exceed $25,000 in the aggregate (the “Investigation
Budget Cap”) may be used to pay Professional Fees incurred by the Committee’s professionals (if
any) in connection with the investigation of Avoidance Actions or any other claims or causes of
action (but not the prosecution of such actions) on account of the Prepetition Secured Facilities
(but not the DIP Facility).
32.
(i)

Prepetition Secured Parties Consent.
Notwithstanding anything set forth in the CRG Settlement Agreement

(including any conditions or other terms with respect to the consent of any Prepetition Secured Party to
the Interim Order or the Final Order): (a) the Prepetition Secured Parties unequivocally consent to (I) the
use of Cash Collateral, subject to the terms of this Interim Order, the Final Order and the DIP Documents,
(II) the DIP Facility, including the Priming DIP Liens, as described in this Interim Order and in the DIP
Documents; and (III) the Approved Budget; provided that the Final Order shall be in form and substance
substantially similar to this Interim Order, subject to such changes that are not materially adverse to the
adequate protection and intercreditor terms provided herein pertaining to the Prepetition Secured Parties;
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and (b) the DIP Lender may agree to make additional DIP Loans (the “Incremental DIP Loans”) to
Borrower during the Availability Period, subject to terms and conditions determined by the DIP Lender
in its sole discretion; provided, that the aggregate principal balance of all DIP Loans and all Incremental
DIP Loans (in each case, exclusive of amounts “paid in kind”) shall not exceed $17 million (the “DIP
Loan Cap”) without the consent of the Prepetition Secured Parties (such consent not to be unreasonably
withheld, conditioned or delayed); provided, further, that the Prepetition Secured Parties shall consent
(and be deemed to have consented) to the funding of Incremental DIP Loans in excess of the DIP Loan
Cap to the extent such Incremental DIP Loans are provided by the DIP Lender as the DIP Lender deems
necessary and appropriate to achieve a sale of the Debtors’ assets or otherwise to allow the DIP Lender
to realize upon the DIP Collateral (each, a “Realization Event”), and the sole remedy of the Prepetition
Secured Parties shall be to dispute before the Bankruptcy Court whether the funding of such Incremental
DIP Loans is in fact reasonably necessary to fund a Realization Event.
(ii)

Notwithstanding anything contained herein to the contrary, approval of the

Settlement Agreement shall not be a condition to the consent of the Prepetition Secured Parties to the
Debtors’ use of Cash Collateral, the terms of the DIP Facility, this Term Sheet or the Interim Order or the
Final Order, and, to the extent of any conflict or inconsistency between the Settlement Agreement on the
one hand and the DIP Term Sheet and this Interim Order, on the other hand, the DIP Term Sheet and the
Interim Order shall govern.
(iii)

The DIP Lender agrees that it shall not object to, contest or otherwise

interfere with the Settlement Agreement or with the Debtors’ and/or the Prepetition Secured Parties’
efforts to have the Settlement Agreement court approved so long as the DIP Obligations continue to be
secured by the Priming DIP Liens; provided, that notwithstanding anything contained herein to the
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contrary, approval of the Settlement Agreement shall not be a condition to the consent of the Prepetition
Secured Parties to the Debtors’ use of Cash Collateral, the terms of the DIP Credit Facility, this Term
Sheet or the Interim Order or the Final Order, and, to the extent of any conflict or inconsistency between
the Settlement Agreement on the one hand and the DIP Term Sheet and this Interim Order on the other
hand, the DIP Term Sheet and this Interim Order shall govern.
33.

Intercreditor Terms. Notwithstanding anything set forth in the Settlement

Agreement, until the DIP Lender has indefeasibly received the Payoff Amount (as defined in the
DIP Term Sheet) and its commitments under the DIP Facility are terminated (or the DIP Lender
otherwise provides its prior written consent in its sole discretion), the Prepetition Secured Parties
agree, and shall be deemed to have agreed upon entry of the Interim DIP Order, as follows:
(i)

Not to contest, protest or object to, or otherwise interfere with, any
foreclosure action, other action by the DIP Lender to realize upon the DIP
Collateral or any other exercise of rights and remedies against the Debtors
by the DIP Lender; provided further, that the DIP Lender shall have no
obligation to consult with the Prepetition Secured Parties prior to taking any
action;

(ii)

Not to take any action with respect to, or against the DIP Collateral or
exercise any other rights or remedies against the Debtors with respect to the
DIP Collateral (including any right of setoff or recoupment); it being
understood that only the DIP Lender shall have the right to make
determinations as to the disposition of the DIP Collateral in its sole
discretion, without regard to the Prepetition Secured Parties, and that the sole
right of the Prepetition Secured Parties is to hold a “silent” lien on the DIP
Collateral;

(iii)

To have consented (and be deemed to have consented) (including as may be
required under section 363(f)(2) of the Bankruptcy Code) to any sale or
disposition of the DIP Collateral (and release any liens and security interest
therein) agreed to by the DIP Lender, provided that the liens of the
Prepetition Secured Parties shall attach to the proceeds to the extent not
applied to the DIP Obligations or otherwise reserved for use of cash
collateral consented to by the DIP Lender in connection with the realization
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on the DIP Collateral or repayment of the DIP Obligations, including any
wind-down budget agreed to by the DIP Lender in connection therewith;
(iv)

Not accept any payments in respect of any obligations owed to the
Prepetition Secured Parties, and to turn over to the DIP Lender any payments
or proceeds of DIP Collateral or other distributions received during the Case
(including under any chapter 7 or 11 plan) for application to the obligation
owed to the DIP Lender, other than cash adequate protection payments
permitted pursuant to the terms of the DIP Documents;

(v)

Consent (and be deemed to have consented) to any use of cash collateral or
incremental debtor-in-possession financing consented to or provided by the
DIP Lender to the Debtors as the DIP Lender deems necessary and
appropriate to allow the DIP Lender to realize upon the DIP Collateral
(including, without limitation, to provide funds to extend the period for the
sale process and to fund any wind-down expenses);

(vi)

Not seek relief from the automatic stay;

(vii)

Not seek any additional adequate protection;

(viii)

Not take any action that would restrain, hinder, limit, delay or otherwise
interfere with any action taken by the DIP Lender (or the DIP Lender’s
inaction) in connection with the Cases that is consistent with the Interim
Order; and

(ix)

Execute such additional documentation that the DIP Lender may reasonably
request in furtherance of any of the foregoing.

provided that; the Prepetition Secured Parties may file any necessary responsive or defensive
pleadings in opposition to any motion, claim or adversary proceeding objecting to or otherwise
seeking the disallowance of the Prepetition Obligations, the Adequate Protection Superpriority
Claims, the Prepetition Liens and the Replacement Liens. For the avoidance of doubt, (a) the
Prepetition Secured Parties may file proofs of claim against the Debtors with respect to their
secured and unsecured claims; provided that until the DIP Obligations are indefeasibly paid in full
and the DIP Facility is terminated, the Prepetition Secured Parties shall not seek payment of such
claims nor any priority for such claims or liens that would be senior to or pari passu with the
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Priming DIP Liens and DIP Obligations, and (b) the DIP Lender agrees that it will not interfere
with any agreement between the Prepetition Secured Parties and the Debtors with respect to the
division and distribution of any Sale proceeds so long as such Sale proceeds are first used for the
indefeasible payment in full of the DIP Obligations, and the DIP Facility has been terminated, and
(c) the DIP Lender acknowledges that the secured claims arising out of the Prepetition Credit
Agreement may be increased and allowed pursuant to an order approving the Settlement
Agreement and that the liens granted in connection with the Prepetition Credit Agreement will
attach to such allowed claims (subject in all cases to the Priming DIP Liens and DIP Superpriority
Claims).
34.

Interim Order Controls. To the extent of any conflict or inconsistency

between or among (a) the express terms or provisions of any of the DIP Documents, the Motion,
any other order of this Court (including, without limitation, the Cash Management Order), or any
other agreements, on the one hand, and (b) the terms and provisions of this Interim Order, on the
other hand, the terms and provisions of this Interim Order shall govern and control.
35.

Good Faith Under Section 364(e) of the Bankruptcy Code; No Modification

or Stay of this Interim Order. The DIP Lender and the Prepetition Secured Parties have acted in
good faith in connection with this Interim Order and are entitled to rely upon the protections
granted herein and by section 364(e) of the Bankruptcy Code. Based on the findings set forth in
this Interim Order and the record made during the Interim Hearing, in the event any or all of the
provisions of this Interim Order are hereafter modified, amended or vacated by a subsequent order
of this Bankruptcy Court or any other court, the DIP Lender and Prepetition Secured Parties are
entitled to the protections provided in section 364(e) of the Bankruptcy Code.
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modification, amendment or vacatur shall not affect the validity and enforceability of any advances
previously made or made hereunder, or lien, claim or priority authorized or created hereby.
36.

Approval of DIP Fees. In consideration for the DIP Financing and the

consent to the use of Cash Collateral in accordance with the terms of this Interim Order, the DIP
Lender shall be paid all fees, expenses and other amounts payable under the DIP Documents as
such become due, including, without limitation, commitment fees, original issue discounts,
extension fees and the reasonable and documented fees and expenses of the DIP Lender in
connection with the facility, without regard to whether or not the transactions contemplated hereby
are consummated (all such fees, together, the “DIP Fees”). The DIP Fees shall be fully earned and
payable upon entry of this Interim Order. The DIP Fees shall be part of the DIP Obligations. Any
and all DIP Fees paid prior to the Petition Date by any of the Debtors to the DIP Lender in
connection with or with respect to the DIP Facility in each case is hereby approved in full.
37.

Lender Professionals’ Fees. Professionals for the DIP Lender (the “DIP

Professionals”) and professionals for the Prepetition Secured Parties (“Prepetition Professionals,”
and together with the DIP Professionals, the “Lender Professionals”) shall not be required to
comply with the U.S. Trustee fee guidelines or file applications or motions with, or obtain approval
of, this Court. The Lender Professionals shall submit copies of summary invoices to the Debtors,
which invoices shall be forwarded by the Debtors to the U.S. Trustee, and counsel for any
Committee. The summary invoices shall provide only the total aggregate number of hours billed
and a summary description of services provided and the expenses incurred by the applicable party
and/or professionals, and shall be subject to all applicable privilege and work product doctrines.
If the Debtors, U.S. Trustee or any Committee object to the reasonableness of the fees and expenses
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of any Lender Professional and cannot resolve such objection within ten (10) days after receipt of
such invoices, then the Debtors, U.S. Trustee, or the Committee, as the case may be, shall file with
this Court and serve on such Lender Professional an objection (the “Fee Objection”), and any
failure by any such party to file a Fee Objection within such ten (10) day period shall constitute a
waiver of any right of such party to object to the applicable invoice. Notwithstanding any
provision herein to the contrary, any objection to, and any hearing on an objection to, payment of
any fees, costs, and expenses set forth in a professional fee invoice in respect of the Lender
Professionals shall be limited to the reasonableness of the particular items or categories of the fees,
costs, and expenses that are the subject of such objection. The Debtors shall timely pay in
accordance with the terms and conditions of this Interim Order (a) the undisputed fees, costs, and
expenses reflected on any invoice to which a Fee Objection has been timely filed and (b) all fees,
costs and expenses on any invoice to which no Fee Objection has been timely filed.
38.

Indemnification. The Debtors shall indemnify and hold harmless the DIP

Lender in accordance with the terms and conditions of the DIP Documents.
39.

Right to Credit Bid. The DIP Lender shall be authorized to credit bid on a

dollar-for-dollar basis the full amount of the outstanding DIP Obligations, including any accrued
interest and expenses, in a sale of any DIP Collateral, whether such sale is effectuated through
Section 363 or 1129 of the Bankruptcy Code, or by a Chapter 7 trustee under Section 725 of the
Bankruptcy Code.
40.

Pleadings. The Debtors shall use their commercial best efforts to (x) provide

draft copies of all pleadings and documents that the Debtors intend to file with the Court (or any
other court) to the DIP Lender and the Prepetition Agent as soon as reasonably practicable, but in
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no event less than two (2) business days before the filing of any relief that is sought on a nonexpedited or non-emergency basis, and (y) without limiting any of the consent or approval rights
contained in this Order, and to the extent practicable, consult in good faith with counsel to the DIP
Lender and the Prepetition Agent regarding the form and substance of any of the foregoing
documents in advance of their filing, execution, distribution or use.
41.

Proofs of Claim. Neither the DIP Lender nor the Prepetition Secured Parties

will be required to file proofs of claim in any of the Chapter 11 Cases or Successor Cases for any
claim arising under the DIP Documents or the Prepetition Loan Documents. The Debtors’
stipulations, admissions, and acknowledgments and the provisions of this Interim Order shall be
deemed to constitute a timely filed proof of claim for the DIP Lender and the Prepetition Secured
Parties with regard to all claims arising under the DIP Documents or the Prepetition Loan
Documents.
42.

No Obligation to Pay Professional Fees; No Waiver of Right to Object to

Fees. The DIP Lender shall have no responsibility for the payment or reimbursement of any fees
or disbursements of any Estate Professional incurred in connection with the Cases or any Successor
Case. Nothing in this Order or otherwise shall be construed to obligate the DIP Lender, in any
way, to compensate or reimburse expenses of, any Estate Professional or to guarantee that the
Debtors have sufficient funds to pay such compensation or reimbursement. Nothing herein
(including consent to the Carve-Out) shall be construed as consent to the allowance of any
professional fees or expenses of any Estate Professionals in these Chapter 11 Cases or any
Successor Cases, or of any other person or entity, or shall affect the right of any party (including
the DIP Lender) to object to the allowance and payment of any such fees and expenses.
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Limitations on Use of DIP Proceeds, Cash Collateral and Carve-Out.

Except as otherwise permitted in this Interim Order, the DIP Facility, the DIP Collateral, the
Prepetition Collateral, the Cash Collateral and the Carve-Out may not be used in connection with:
(a) preventing, hindering, or delaying the DIP Lender or the Prepetition Secured Parties’
enforcement or realization upon any of the DIP Collateral or Prepetition Collateral; (b) using or
seeking to use Cash Collateral or selling or otherwise disposing of DIP Collateral without the
consent of the DIP Lender; (c) using or seeking to use any insurance proceeds constituting DIP
Collateral without the consent of the DIP Lender; (d) incurring any indebtedness without the prior
consent of the DIP Lender, except to the extent permitted under the DIP Documents; (e) seeking
to amend or modify any of the rights granted to the DIP Lender or the Prepetition Secured Parties
under this Interim Order, the DIP Documents or the Prepetition Loan Documents, including
seeking to use Cash Collateral and/or DIP Collateral on a contested basis; (f) objecting to or
challenging in any way the Priming DIP Liens, the DIP Obligations, the Prepetition Liens or the
Prepetition Secured Obligations, the DIP Collateral (including Cash Collateral) or, as the case may
be, Prepetition Collateral, or any other claims or liens, held by or on behalf of any of the DIP
Lender or the Prepetition Secured Parties, respectively; (g) asserting, commencing or prosecuting
any claims or causes of action whatsoever, including, without limitation, any actions under
Chapter 5 of the Bankruptcy Code, applicable state law equivalents or other actions to recover or
disgorge payments against the DIP Lender, the Prepetition Secured Parties, or any of their
respective affiliates, agents, attorneys, advisors, professionals, officers, directors, and employees);
(h) litigating, objecting to, challenging, contesting in any manner, or raising any defenses to, the
validity, extent, amount, perfection, priority, or enforceability of any of the DIP Obligations, the
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Priming DIP Liens, the Prepetition Liens, the Prepetition Secured Obligations or any other rights
or interests of the DIP Lender or the Prepetition Secured Parties; or (i) seeking to subordinate,
recharacterize, disallow or avoid the DIP Obligations or the Prepetition Secured Obligations.
44.

Turn Over. Prior to the indefeasible payment in full in cash and the

complete satisfaction of all DIP Obligations and termination of the commitment in accordance
with the DIP Documents, any party who holds a lien or security interest in DIP Collateral that is
junior and/or subordinate to the Priming DIP Liens or a claim that is subordinate to the DIP
Superpriority Claims (including any of the Prepetition Secured Parties) receives or is paid the
proceeds of any DIP Collateral or receives any other payment or consideration from the Debtors
or any other source (including under any chapter 11 plan) other than as expressly permitted in the
DIP Documents and this Interim Order, such party shall be deemed to have received, and shall
hold, such proceeds or payments in trust for the DIP Lender and shall immediately turn over such
amounts to the DIP Lender for application to repay the DIP Obligations in accordance with the
DIP Documents and this Interim Order until indefeasibly paid in full in cash.
45.

Effect of Stipulations on Third Parties. The Debtors’ Stipulations contained

in paragraph [G] and releases in paragraph [H] hereof shall be binding upon the Debtors and their
estates in all circumstances upon entry of this Interim Order. The Debtors’ Stipulations shall be
binding upon each other party-in-interest, including the Committee, except to the extent such party
in interest that obtains standing (including any chapter 11 trustee) other than the Debtors (or if the
Chapter 11 Cases are converted to cases under chapter 7 prior to the expiration of the Challenge
Period (as defined below), the chapter 7 trustee in such Successor Case), first, commences, by the
earliest of (x) with respect to any Committee, sixty (60) calendar days after the formation of any
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Committee, (y) with respect to other parties-in-interest with requisite standing other than the
Debtors or any Committee, seventy-five (75) calendar days following the date of entry of the
Interim Order, and (such time period established by the earliest of clauses (x) and (y), shall be
referred to as the “Challenge Period,” and the date that is the next calendar day after the termination
of the Challenge Period in the event that either (i) no Challenge (as defined below) is properly
raised during the Challenge Period or (ii) with respect only to those parties who properly file a
Challenge, such Challenge is fully and finally adjudicated, shall be referred to as the “Challenge
Period Termination Date”), a contested matter, adversary proceeding, or other matter challenging
or otherwise objecting to the admissions, stipulations, findings, or releases included in the Debtors’
Stipulations (each, a “Challenge”), and second, obtains a final, non-appealable order in favor of
such party-in-interest sustaining any such Challenge in any such timely-filed contested matter,
adversary proceeding, or other action (any such Challenge timely brought for which such a final
and non-appealable order is so obtained, a “Successful Challenge”). Except as otherwise expressly
provided herein, from and after the Challenge Period Termination Date and for all purposes in
these Chapter 11 Cases and any Successor Cases (and after the dismissal of these Chapter 11 Cases
or any Successor Cases), (i) any and all payments made to or for the benefit of the Prepetition
Secured Parties or otherwise authorized by this Interim Order (whether made prior to, on, or after
the Petition Date) shall be indefeasible and not be subject to counterclaim, set-off, subordination,
recharacterization, defense, disallowance, recovery or avoidance, (ii) any and all such Challenges
by any party-in-interest shall be deemed to be forever released, waived, and barred, (iii) all of the
Prepetition Secured Obligations shall be deemed to be fully allowed claims within the meaning of
section 506 of the Bankruptcy Code, and (iv) the Debtors’ Stipulations shall be binding on all
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parties in interest in these Chapter 11 Cases or any Successor Cases, including any Committee or
chapter 11 or chapter 7 trustee. Notwithstanding the foregoing, to the extent any Challenge is
timely asserted, the Debtors’ Stipulations and the other provisions in clauses (i) through (iv) in the
immediately preceding sentence shall nonetheless remain binding and preclusive on any
Committee and on any other party-in-interest from and after the Challenge Period Termination
Date, except to the extent that such Debtors’ Stipulations or the other provisions in clauses (i)
through (iv) of the immediately preceding sentence were expressly challenged in such Challenge
and such Challenge becomes a Successful Challenge. Notwithstanding any provision to the
contrary herein, nothing in this Interim Order shall be construed to grant standing on any party in
interest, including any Committee, to bring any Challenge on behalf of the Debtors’ estates. The
failure of any party in interest, including any Committee, to obtain an order of this Court prior to
the Challenge Period Termination Date granting standing to bring any Challenge on behalf of the
Debtors’ estates shall not be a defense to failing to commence a Challenge prior to the Challenge
Period Termination Date as required under this Paragraph [45] or to require or permit an extension
of the Challenge Period Termination Date.
46.

No Third-Party Rights. Except as explicitly provided for herein or in any

of the DIP Documents, this Interim Order does not create any rights for the benefit of any third
party, creditor, equity holder, or direct, indirect, or incidental beneficiary.
47.

No Lender Liability. In determining to make any loan (whether under the

DIP Documents or otherwise) or to permit the use of Cash Collateral or in exercising any rights or
remedies as and when permitted pursuant to this Interim Order or the DIP Documents or taking
any other act permitted under this Interim Order and the DIP Documents, the DIP Lender shall not
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(i) be deemed to be in control of the operations of the Debtors or to be acting as a “responsible
person” or “owner or operator” with respect to the operation or management of the Debtors (as
such terms, or any similar terms, are used in the United States Comprehensive Environmental
Response, Compensation and Liability Act, as amended, or any similar federal, state or local
statute or regulation) or (ii) owe any fiduciary duty to the Debtors, their respective creditors,
shareholders, or estates.
48.

Section 506(c) Claims. Subject to entry of a Final Order and as a further

condition of the DIP Facility and any obligation of the DIP Lender to make credit extensions
pursuant to the DIP Documents (and the consent of the DIP Lender to the payment of the CarveOut to the extent provided herein and the consent of the Prepetition Secured Parties of the priming
of the Prepetition Liens by the DIP Facility and the use of Cash Collateral) (a) no costs or expenses
of administration of the Chapter 11 Cases or any Successor Cases shall be charged against or
recovered from or against any or all of the DIP Lender or the Prepetition Secured Parties with
respect to the DIP Collateral or the Prepetition Collateral, in each case pursuant to section 105 or
section 506(c) of the Bankruptcy Code or otherwise, without the prior written consent of the DIP
Lender or the Prepetition Secured Parties, as applicable and (b) no such consent shall be implied
from any other action, inaction, or acquiescence of any or all of the DIP Lender or the Prepetition
Secured Parties.
49.

No Marshaling. The DIP Lender, and subject to entry of the Final Order,

the Prepetition Secured Parties, shall not be subject to the equitable doctrine of “marshaling” or
any other similar doctrine with respect to any of the DIP Collateral or the Prepetition Collateral,
as applicable.
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Section 552(b). The DIP Lender, and subject to entry of a Final Order, the

Prepetition Secured Parties, shall each be entitled to all of the rights and benefits of section 552(b)
of the Bankruptcy Code, and the “equities of the case” exception under section 552(b) of the
Bankruptcy Code shall not apply to the DIP Secured Parties or the Prepetition Secured Parties, as
applicable with respect to proceeds, product, offspring or profits of any of the Prepetition Collateral
or DIP Collateral, as applicable.
51.

Exculpation. Nothing in this Interim Order or the DIP Documents shall in

any way be construed or interpreted to impose or allow the imposition upon the DIP Lender or
Prepetition Secured Party any liability for any claims arising from the prepetition or postpetition
activities of the Debtors, including with respect to the operation of their businesses, in connection
with their restructuring efforts or administration of these Chapter 11 Cases. In addition, (a) the
DIP Lender shall not in any way or manner be liable or responsible for: (i) the safe-keeping of the
DIP Collateral, (ii) any loss or damage thereto occurring or arising in any manner or fashion from
any cause, (iii) any Diminution thereof, or (iv) any act or default of any carrier, servicer, bailee,
custodian, forwarding agency or other person, and (b) all risk of loss, damage, or destruction of
the DIP Collateral shall be borne by the Debtors.
52.

Release of DIP Lender. Upon entry of this Interim Order, the Debtors, on

their own behalf and their estates, forever and irrevocably: (i) release, discharge, and acquit each
of the DIP Lender and its former or current officers, employees, directors, agents, representatives,
owners, members, partners, financial advisors, legal advisors, shareholders, managers, consultants,
accountants, attorneys, affiliates, and predecessors-in-interest of and from any and all claims,
demands, liabilities, responsibilities, disputes, remedies, causes of action, indebtedness and
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obligations, of every type, including, without limitation, any so-called “lender liability” or
equitable subordination claims or defenses, solely with respect to or relating to the negotiation and
entry into the DIP Documents; and (ii) waive, discharge and release any and all defenses
(including, without limitation, offsets and counterclaims of any nature or kind) as to the validity,
perfection, priority, enforceability, and avoidability of the Priming DIP Liens and the DIP
Obligations.
53.

Insurance Proceeds and Policies. Upon entry of this Interim Order and to

the fullest extent provided by applicable law, the DIP Lender, shall be, and shall be deemed to be,
without any further action or notice, named as additional insured and loss payee on each insurance
policy maintained by the Debtors that in any way relates to the DIP Collateral.
54.

Rights Preserved. The entry of this Interim Order is without prejudice to,

and does not constitute a waiver of, expressly or implicitly: (a) the DIP Lender and Prepetition
Secured Parties’ right to seek any other or supplemental relief in respect of the Debtors; (b) any of
the rights of the DIP Lender and the Prepetition Secured Parties under the Bankruptcy Code or
under applicable non-bankruptcy law, including, without limitation, the right to (i) request
modification of the automatic stay of section 362 of the Bankruptcy Code, (ii) request dismissal of
any of the Chapter 11 Cases or Successor Cases, conversion of any of the Cases to cases under
Chapter 7, or appointment of a Chapter 11 trustee or examiner with expanded powers, or
(iii) propose, subject to the provisions of section 1121 of the Bankruptcy Code, a Chapter 11 plan
or plans; or (c) any other rights, claims or privileges (whether legal, equitable or otherwise) of the
DIP Lender or Prepetition Secured Parties. The entry of this Interim Order is without prejudice to,
and does not constitute an express or implicit waiver of, the Debtors’, a Committee’s (if appointed)
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or any party-in-interest’s right to oppose any of the relief requested in accordance with the
immediately preceding sentence except as expressly prohibited in this Interim Order. Entry of this
Order is without prejudice to any and all rights of the Debtors, a Committee (if appointed) or any
other party-in-interest with respect to the terms and approval of the Final Order and any other
position which any party-in-interest deems appropriate to raise in the Debtors’ Cases.
55.

No Waiver by Failure to Seek Relief. The failure of the DIP Lender or

Prepetition Secured Parties to seek relief or otherwise exercise their rights and remedies under this
Interim Order, the DIP Documents, the Prepetition Loan Documents or applicable law, as the case
may be, shall not constitute a waiver of any of the rights hereunder, thereunder, or otherwise.
56.

Binding Effect of Interim Order. Immediately upon entry of this Interim

Order by this Court, the terms and provisions of this Interim Order shall become valid and binding
upon and inure to the benefit of the Debtors, the DIP Lender, the Prepetition Secured Parties, all
other creditors of any of the Debtors, any Committee (or any other court appointed committee)
appointed in the Chapter 11 Cases and all other parties-in-interest and their respective successors
and assigns, including any trustee or other fiduciary hereafter appointed in any of the Chapter 11
Cases, any Successor Cases, or upon dismissal of any Chapter 11 Case or Successor Case.
57.

No Modification of Interim Order. Until and unless the DIP Obligations

have been indefeasibly paid in full in cash, and all commitments to extend credit under the DIP
Facility have been terminated, the Debtors irrevocably waive the right to seek and shall not seek
or consent to, directly or indirectly, without the prior written consent of the DIP Lender, (i) any
modification, stay, vacatur or amendment to this Interim Order; (ii) a priority claim for any
administrative expense or unsecured claim against the Debtors (now existing or hereafter arising
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of any kind or nature whatsoever, including, without limitation any administrative expense of the
kind specified in sections 503(b), 506(c), 507(a) or 507(b) of the Bankruptcy Code) in any of the
Cases or Successor Cases, equal or superior to the DIP Superpriority Claims or Adequate
Protection Superpriority Claims, other than the Carve Out and the Prepetition Priority Liens; (iii)
any order allowing use of Cash Collateral (other than as permitted during the Remedies Notice
Period) resulting from DIP Collateral or Prepetition Collateral; (iv) any lien on any of the DIP
Collateral with priority equal or superior to the Priming DIP Liens, except as specifically provided
in the DIP Documents; or (v) without the prior written consent of the Prepetition Agent, any lien
on any of the Prepetition Collateral with priority equal or superior to the Prepetition Liens or
Replacement Liens except as otherwise permitted under this Interim Order or the DIP Documents.
58.

Discharge. Except as otherwise agreed in writing by the DIP Lender and

the Prepetition Agent (acting at the direction of the Prepetition Lenders), the DIP Obligations and
the obligations of the Debtors with respect to the adequate protection provided herein shall not be
discharged by the entry of an order confirming any plan of reorganization in any of the Cases,
notwithstanding the provisions of section 1141(d) of the Bankruptcy Code, unless such obligations
have been indefeasibly paid in full in cash (and, in the case of DIP Obligations, “payment in full”
as provided by the DIP Documents), on or before the effective date of such confirmed plan of
reorganization, or each of the DIP Lender and Prepetition Agent has otherwise agreed in writing.
None of the Debtors shall propose or support any plan of reorganization or sale of all or
substantially all of the Debtors’ assets, or order confirming such plan or approving such sale, that
is not conditioned upon the indefeasible payment of the DIP Obligations, and the payment of the
Debtors’ obligations with respect to the adequate protection provided for herein, in full in cash
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within a commercially reasonable period of time (and in no event later than the effective date of
such plan of reorganization or sale) (a “Prohibited Plan or Sale”) without the written consent of
each of the DIP Lender and the Prepetition Agent (acting at the direction of the Prepetition
Lenders). For the avoidance of doubt, the Debtors’ proposal or support of a Prohibited Plan or
Sale, or the entry of an order with respect thereto, shall constitute an Event of Default hereunder
and under the DIP Documents.
59.

Joint and Several. The Debtors are jointly and severally liable for the DIP

Obligations and all other obligations hereunder.
60.

Survival. The provisions of this Interim Order and any actions taken

pursuant hereto shall survive entry of any order which may be entered: (a) confirming any plan of
reorganization in any of the Chapter 11 Cases; (b) converting any of the Chapter 11 Cases to a case
under Chapter 7 of the Bankruptcy Code; (c) dismissing any of the Chapter 11 Cases or any
Successor Cases; or (d) pursuant to which this Bankruptcy Court abstains from hearing any of the
Cases or Successor Cases. The terms and provisions of this Interim Order, including the claims,
liens, security interests and other protections granted to the DIP Lender and the Prepetition Secured
Parties pursuant to this Interim Order and the DIP Documents, shall continue in the Chapter 11
Cases, in any Successor Cases, or following dismissal of the Chapter 11 Cases or any Successor
Cases, and shall maintain their priority as provided by this Interim Order until: (i) in respect of the
DIP Facility, all the DIP Obligations, pursuant to the DIP Documents and this Interim Order, have
been indefeasibly paid in full in cash (such payment being without prejudice to any terms or
provisions contained in the DIP Facility which survive such discharge by their terms), and all
commitments to extend credit under the DIP Facility are terminated; and (ii) in respect of the
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Prepetition Secured Facilities, all of the Prepetition Secured Obligations pursuant to the Prepetition
Loan Documents and this Interim Order, have been indefeasibly paid in full in cash. The terms
and provisions concerning the indemnification of the DIP Lender shall continue in the Cases, in
any Successor Cases, following dismissal of the Cases or any Successor Cases, following
termination of the DIP Documents and/or the indefeasible repayment of the DIP Obligations. In
addition, the terms and provisions of this Interim Order shall continue in full force and effect for
the benefit of the Prepetition Secured Parties notwithstanding the repayment in full or termination
of the DIP Obligations until such time as the Prepetition Secured Obligations have been
indefeasibly paid in full.
61.

Final Hearing. The Final Hearing to consider entry of the Final Order and

final approval of the DIP Facility is scheduled for [__], 2020, at [__:__ am/pm] (Eastern Standard
Time) before the Honorable Laurie Selber Silverstein, United States Bankruptcy Judge, in
Courtroom #2, at the United States Bankruptcy Court for the District of Delaware. On or before
[_____], 2020, the Debtors shall serve, by United States mail, first-class postage prepaid, notice
of the entry of this Interim Order and of the Final Hearing (the “Final Hearing Notice”), together
with copies of this Interim Order, the proposed Final Order and the Motion, on: (a) the parties
having been given notice of the Interim Hearing; (b) any party that has filed prior to such date a
request for notices with this Bankruptcy Court; and (c) counsel for a Committee (if appointed).
The Final Hearing Notice shall state that any party-in-interest objecting to the entry of the proposed
Final Order shall file written objections with the Clerk of the Bankruptcy Court no later than [__],
2020, which objections shall be served so as to be received on or before such date by: (i) prposed
counsel to the Debtors, DLA Piper LLP (US), 1201 N. Market Street, Suite 2100, Wilmington,
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Delaware 19801, Attn: Maris J. Kandestin, Esq., and 1251 Avenue of the Americas, New York,
New York 10020, Attn: Rachel Ehrlich Albanese, Esq.; (ii) counsel to the Prepetition
Lender/Agent, Venable LLP, 1290 Avenue of the Americas, New York, New York 10020, Attn:
Jeffrey S. Sabin ; and (iii) counsel to the DIP Lender, Landis Rath & Cobb LLP, 919 Market Street,
Suite 1800, Wilmington, Delaware 19899, Attn: Adam G. Landis and Kerri Mumford and
Proskauer Rose LLP, Eleven Times Square, New York, NY 10036 Attn: Peter Antoszyk and Lucy
F. Kweskin.
62.

Necessary Action. The Debtors are authorized to take any and all such

actions and to make, execute and deliver any and all instruments as may be reasonably necessary
to implement the terms and conditions of this Order and the transactions contemplated hereby.
63.

Enforceability. This Interim Order shall constitute findings of fact and

conclusions of law pursuant to Bankruptcy Rule 7052 and shall take effect and be enforceable
immediately upon entry thereof.

Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h),

6006(d), 7062 or 9014 of the Bankruptcy Rules, any applicable Local Bankruptcy Rules, or Rule
62(a) of the Federal Rules of Civil Procedure, this Interim Order shall be immediately effective
and enforceable upon its entry and there shall be no stay of execution or effectiveness of this
Interim Order.
64.

Binding Effect of Interim Order. Immediately upon entry of this Interim

Order by this Court, the terms and provisions of this Interim Order shall become valid and binding
upon and inure to the benefit of the Debtors, the DIP Lender, the Prepetition Secured Parties, all
other creditors of any of the Debtors, any Committee (or any other court appointed committee)
appointed in the Chapter 11 Cases and all other parties-in-interest and their respective successors
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and assigns, including any trustee or other fiduciary hereafter appointed in any of the Chapter 11
Cases, any Successor Cases, or upon dismissal of any Chapter 11 Case or Successor Case.
65.

Headings. The headings in this Interim Order are for purposes of reference

only and shall not limit or otherwise affect the meaning of this Interim Order.
66.

Retention of Jurisdiction. This Court has and will retain jurisdiction to

enforce this Interim Order according to its terms.
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Valeritas Holdings, Inc.
Weekly Cash Budget

Week No.:
($ in thousands)

1
Forecast
14-Feb

2
Forecast
21-Feb

3
Forecast
28-Feb

4
Forecast
6-Mar

5
Forecast
13-Mar

6
Forecast
20-Mar

7
Forecast
27-Mar

8
Forecast
3-Apr

Total

Cash Receipts
Customer receipts
Other / misc. receipts
Subtotal

155
155

133
133

850
850

975
975

1,050
1,050

796
796

915
915

460
460

5,335
5,335

Operating Disbursements
Product manufacturing
Managed care / co-pay rebates
Payroll & benefits
Sales & marketing
Facilities
General & administrative
Subtotal

325
200
75
330
930

118
357
462
75
205
1,218

75
75
546
696

173
357
925
190
41
322
2,008

767
75
50
320
1,212

710
723
925
50
272
2,680

329
925
50
411
1,715

316
117
925
50
41
203
1,652

2,740
1,554
4,512
615
82
2,608
12,109

(775)

(1,085)

154

(1,033)

(1,191)

(6,774)

Operating Net Cash Flow
Restructuring Disbursements
Debtor professional fee / escrow
UCC professional fee escrow
DIP lender professional fees
Secured lender professional fees
Key employee retention plan
US Trustee fees
Financing fees
Subtotal

309
360
669

309
309

309
54
363

309
54
150
125
638

(162)

309
54
158
521

(1,883)

309
54
363

(799)

309
54
158
521

309
54
200
125
250
938

2,468
325
350
250
316
250
360
4,319

Total Net Cash Flow

(1,444)

(1,393)

(209)

(1,671)

(682)

(2,246)

(1,320)

(2,129)

(11,093)

Beginning Cash Balance
Add / (Less): Total Net Cash Flow
Add / (Less): DIP Loan Borrowings / Repayments
Ending Cash Balance

3,663
(1,444)
1,203
3,423

3,423
(1,393)
1,203
3,233

3,233
(209)
1,203
4,227

4,227
(1,671)
412
2,969

2,969
(682)
5,563
7,849

7,849
(2,246)
5,603

5,603
(1,320)
(2,000)
2,283

2,283
(2,129)
154

3,663
(11,093)
7,584
154

500
2,923

1,000
2,233

1,500
2,727

2,000
969

2,000
5,849

2,000
3,603

2,283

Less: Minimum Liquidity
Adjusted Liquidity

154

154
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EXECUTION VERSION

VALERITAS HOLDINGS, INC.
Senior Secured Superpriority Priming
Debtor-in-Possession Credit Facility Term Sheet
Dated as of February 9, 2020
This Senior Secured Superpriority Debtor-in-Possession Credit Facility Term Sheet (including all
schedules, annexes and exhibits hereto, this “Term Sheet”) describes the principal terms and conditions of
a proposed senior secured superpriority priming debtor-in-possession term loan facility (the “DIP Credit
Facility”) to be provided by the DIP Lender (as defined below) to Valeritas Holdings, Inc., a Delaware
corporation (the “Borrower”) in connection with cases (collectively, the “Chapter 11 Cases”) to be filed
by Borrower and the Guarantors (as defined below) (collectively, the “Debtors”) in the United States
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) pursuant to chapter 11 of title
11 of the United States Code (as amended, the “Bankruptcy Code”) on February 9, 2020 (the “Petition
Date”). The parties contemplate a sale of all or substantially all of the Debtors’ assets, pursuant to a public
auction (the “Auction”) to be consummated in the Chapter 11 Cases pursuant to section 363 of the
Bankruptcy Code (the “Sale”), all in accordance with this Term Sheet, that certain Asset Purchase
Agreement, dated as of February 9, 2020 (together with all exhibits and schedules thereto, and amendments
and modifications thereof agreed to in writing by the DIP Lender, the “Asset Purchase Agreement”), by
and among Zealand Pharma A/S, a Danish limited liability company organized and existing under the laws
of the Kingdom of Denmark (the “Purchaser”) and one or more other persons designated by the Purchaser,
and Valeritas, Inc., a Delaware corporation (the “Company”), and Borrower (together with the Company,
each, a “Seller” and collectively, the “Sellers”), or, following the Auction, any other asset purchase
agreement submitted by a qualified bidder at the Auction and selected by the Debtors as a higher or
otherwise better offer or a “back-up bidder” and approved by the DIP Lender in its sole and absolute
discretion, which provides for sufficient net cash consideration payable in immediately available funds on
the effective date thereof to pay in full any and all obligations and liabilities owing to the DIP Lender
(including, without limitation, to fund a cash contingency reserve in an amount determined by the DIP
Lender in its reasonable discretion to cover asserted contingent and indemnity claims) (the “Payoff
Amount”) and pay all claims senior to or pari passu in priority thereto or therewith (the “Minimum Cash
Consideration”) and in each instance subject to Bankruptcy Court approval.
This Term Sheet is being provided on a confidential basis and it, along with its contents and
existence, may not be distributed, disclosed or discussed with any other party. This Term Sheet is not an
offer for the purchase, sale or subscription or invitation of any offer to buy, sell or to subscribe for any
securities. The terms and conditions set forth in this Term Sheet do not constitute or create an agreement,
obligation or commitment of any kind by or on behalf of any party, unless and until executed by each of
the undersigned parties hereto.
BORROWER:

Valeritas Holdings, Inc., a Delaware corporation, in its capacity as a
debtor and debtor-in-possession under the Bankruptcy Code.

GUARANTORS:

All existing and future direct and indirect Subsidiaries of Borrower
(each, a “Guarantor”, and collectively, the “Guarantors”; the
Guarantors, together with Borrower, collectively, the “Debtors”, and
each individually, a “Debtor”). The guaranty provisions set forth in
Exhibit A attached hereto are hereby incorporated herein by reference.
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DIP LENDER:

HB Fund LLC, a Delaware limited liability company, solely in its
capacity as the lender as set forth in this Term Sheet (the “DIP
Lender”).

DIP COMMITMENT:

The DIP Lender agrees to make senior secured superpriority priming
debtor-in-possession loans (each, a “DIP Loan” and in the aggregate,
the “DIP Loans”) to Borrower from time to time during the
Availability Period (defined below) in accordance with the Draw
Schedule set forth below, in an aggregate amount not to exceed at any
time outstanding aggregate commitments of $12.0 million (the “DIP
Commitment”) consisting of a $5.5 million DIP Commitment as of
the Interim Closing Date (the “Interim Commitment”) and an
incremental $6.5 million DIP Commitment as of the Final Closing
Date (the “Final Commitment”), provided, that after giving effect to
the principal balance of all DIP Loans (exclusive of amounts “paid in
kind”), the aggregate principal balance of Interim DIP Loans shall not
exceed the Net Borrowing Base and the aggregate principal balance of
all DIP Loans shall not exceed the DIP Commitment. In the event that
Interim DIP Loans (excluding any amounts “paid in kind”) at any time
exceeds the Net Borrowing Base (such amounts, an “Overadvance”),
the Debtors shall immediately pay the DIP Lender such amounts as to
reduce the Overadvance to zero.

AVAILABILITY AND
BORROWING BASE:

“Availability”, at any time determined, shall mean (i) the lesser of (x)
the Interim Commitment and (y) the Borrowing Base less any reserves
established by the DIP Lender in its reasonable discretion to reflect
any circumstance which might impair the ability of the DIP Lender to
realize upon its first priority security interest in the DIP Collateral (it
being understood, that no such reserves shall be established as of the
date of the making of the first draw of Interim DIP Loans other than a
reserve in an amount equal to the Carve-Out (as defined in the Interim
Order or the Final Order (each as hereinafter defined), as applicable))
and the amount of any Permitted Liens (this clause (y), the “Net
Borrowing Base”) minus (ii) the aggregate principal balance of
Interim DIP Loans outstanding (exclusive of any amounts “paid in
kind”).
“Borrowing Base”, at any time determined based upon the applicable
Borrowing Base Certificate, shall mean and be calculated based upon
the following: (i) 80% of the book value of eligible accounts
receivable owned by the Debtors; plus (ii) 75% of the book value of
eligible domestic inventory; plus (iii) 35% of the book value of eligible
foreign inventory.
As used herein, “eligible accounts receivable” shall mean all accounts
receivable of the Debtors arising in the ordinary course of business and
which the DIP Lender, in its reasonable discretion, determines to be
eligible and is subject to the DIP Lender’s perfected, first priority
security interest and is evidenced by an invoice or other documentary
evidence satisfactory to the DIP Lender. No account receivable shall
be an eligible receivable if it is (i) due or unpaid for more than twenty
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(20) days past its original due date, (ii) such receivable is subject to
offset, deduction, defense or dispute, but only to the extent of such
offset, deduction, defense or dispute, (iii) a return or rejection of the
merchandise has occurred, or (iv) such receivable is not payable to the
Debtors.
As used herein, “eligible inventory” shall mean inventory, including
finished goods, work in process and raw materials owned by the
Debtors, net of any book value reserves established by the Debtors in
the ordinary course of business consistent with recent past practices,
which the DIP Lender in its reasonable discretion shall not deem
ineligible inventory and which is subject to a perfected, first priority
security interest in favor of the DIP Lender (except with respect to
eligible foreign collateral, which may be subject to an unperfected
lien). Inventory shall not be deemed to be eligible inventory if (i) title
has not passed from the supplier of such inventory to the Debtors, (ii)
with respect to inventory in transit, the Debtors are not current on
payables to the suppliers of such inventory in accordance with their
standard terms, or (iii) such inventory (to the extent such inventory is
not in transit) has not been paid for by the Debtors.
As used herein, “eligible domestic inventory” shall mean eligible
inventory owned by the Debtors physically located in the continental
United States.
As used herein, “eligible foreign inventory” shall mean eligible
inventory owned by Debtors physically located outside of the
continental United States.
As used herein, “Borrowing Base Certificate” shall mean a certificate
in substantially the form of Exhibit B attached hereto duly executed by
the chief executive officer, president or chief financial officer of the
Debtors, delivered to the DIP Lender, appropriately completed, by
which such officer shall certify to the DIP Lender the Borrowing Base.
AVAILABILITY PERIOD
& DRAW SCHEDULE:

The DIP Credit Facility shall be available from the Interim Closing
Date to the earliest of (i) the Maturity Date and (ii) the date of the
termination of the DIP Credit Facility pursuant to the terms hereof or
the DIP Order (as hereinafter defined) (the “Availability Period”).
Borrower may request draws under the DIP Credit Facility in
accordance with the following schedule by delivering a notice of
borrowing to the DIP Lender in substantially the form of Exhibit C
attached hereto (the “Notice of Borrowing”), duly executed by the
chief executive officer, president or chief financial officer of
Borrower, together with a Borrowing Base Certificate to the DIP
Lender (the “Draw Schedule”):
(i)

Interim DIP Loan: On or after the Interim Closing Date,
Borrower may request DIP Loans up to amounts, not to exceed
Availability, set forth in the schedule below:
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Date

Amount

2/12/2020
2/19/2020
2/26/2020
3/4/2020

$1,375,000
$1,375,000
$1,375,000
$1,375,000

in an aggregate principal amount of up to $5.5 million, subject to
the provisions of this Term Sheet and in accordance with the
Approved Budget and the terms of the Interim Order approving
the DIP Credit Facility on an interim basis (the “Interim DIP
Loans”); and
(ii)

Final DIP Loan: On or after the Final Closing Date, Borrower
may request a single DIP Loan in an aggregate principal amount
up to $6.5 million (the “Final DIP Loan”), subject to the
provisions of this Term Sheet and in accordance with the
Approved Budget and the terms of the Final Order.

For clarity, the Interim DIP Loans shall at all times be subject to the
Overadvance provision set forth herein, whenever determined,
including after entry of the Final Order and after the funding of the
Final DIP Loan.
CLOSING DATES:

“Interim Closing Date” means the date on which the “Conditions
Precedent to the Interim DIP Loan” (including, without limitation,
entry of the Interim Order) are satisfied or waived in accordance with
this Term Sheet.
“Final Closing Date” means the date on which the “Conditions
Precedent to the Final DIP Loan” as set forth below (including, without
limitation, entry of the Final Order) shall have been satisfied or waived
in accordance with this Term Sheet.

DIP LOAN
DOCUMENTATION:

At the option of the DIP Lender in its reasonable discretion, Debtors
shall execute definitive financing documentation with respect to the
DIP Loans, including, without limitation, all guaranties thereof,
satisfactory in form and substance to each of the DIP Lender and
Debtors, and, to the extent pertaining to the “Consent of Prepetition
Secured Parties” or the “Intercreditor Terms” contained herein, to the
Prepetition Secured Parties (as hereinafter defined), which
documentation shall be executed by all parties thereto (the “DIP
Documents”). The provisions of the DIP Documents shall, upon
execution, supersede the provisions of this Term Sheet. The
provisions of the DIP Documents shall be consistent with this Term
Sheet, the Interim Order and, once entered, the Final Order.

USE OF PROCEEDS:

The DIP Loans will be used solely in accordance with the Approved
Budget for (a) working capital and general corporate purposes of the
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Debtors, (b) bankruptcy-related costs and expenses, and (c) costs and
expenses related to the DIP Credit Facility.
APPROVED BUDGET;
APPROVED CASH FLOW
PROJECTION; AND
VARIANCE REPORTS:

By no later than the Petition Date, Debtors shall deliver to the DIP
Lender a weekly budget for the 8-week period commencing on the
Petition Date, and such weekly budget shall be approved by the DIP
Lender in its sole discretion and shall set forth, among other things, the
projected cash receipts, sales and cash disbursements (the “Approved
Budget”).
By not later than three (3) business days after the end of the week
following the Petition Date, Debtors shall deliver to the DIP Lender a
variance report in form and substance reasonably acceptable to the DIP
Lender (an “Approved Variance Report”) showing comparisons of
actual results for each line item against such line item in the Approved
Budget. Thereafter, Debtors shall deliver to the DIP Lender, by not
later than three (3) business days after the close of each weekly period
after the Petition Date, an Approved Variance Report for (a) the
preceding week, and (b) the trailing four (4) week period (or, if fewer
than four weeks have lapsed since the Petition Date, then for the
trailing one, two or three week period, as applicable).
Each Approved Variance Report shall indicate whether there are any
adverse variances that exceed the Permitted Variances (as defined
below). “Permitted Variances” shall mean: up to 115% of the “Total
Net Cash Flow” (other than fees and expenses of counsel to the DIP
Lender) line-item on the Approved Budget, in each case calculated
weekly on a rolling 4-week basis commencing as of the Petition Date,
with the first such testing to begin two (2) weeks from the Petition
Date.
Commencing with the fourth week after the Petition Date, and
continuing on every four (4)-week anniversary thereafter, the weekly
budget shall be updated, and if such updated budget is in form and
substance satisfactory to the DIP Lender in its sole discretion, it shall
become the “Approved Budget” for purposes of this Term Sheet and
the DIP Order. Any amendments, supplements or modifications to the
Approved Budget or an Approved Variance Report shall be subject to
the prior written approval of the DIP Lender in its sole discretion prior
to the implementation thereof.

FIRST PRIORITY
SECURITY INTEREST:

All DIP Loans and other liabilities and obligations of Debtors to the
DIP Lender under or in connection with this Term Sheet, the DIP
Documents, the Interim Order and/or Final Order (collectively, the
“DIP Obligations”) shall be:
(i)

pursuant to section 364(c)(1) of the Bankruptcy Code, entitled to
superpriority administrative expense claim status in the Chapter
11 Cases of the Debtors with priority over any and all
administrative expenses, whether heretofore or hereafter
incurred, of the kind specified in sections 503(b) or 507(a) of the
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Bankruptcy Code but shall be subject to the Carve-Out and,
subject to entry of a Final Order, shall be payable from the
proceeds of DIP Collateral, including, without limitation,
Avoidance Actions, if any;
(ii) pursuant to sections 364(c)(2), secured by a perfected firstpriority lien on the DIP Collateral, to the extent that such DIP
Collateral is not subject to valid, perfected and non-avoidable
liens as of the Petition Date (but in all cases subject to the CarveOut);
(iii) pursuant to section 364(c)(3), secured by a perfected junior lien
on DIP Collateral (as defined below), to the extent such DIP
Collateral is subject to a Permitted Lien; and
(iv) pursuant to section 364(d) of the Bankruptcy Code, secured by a
perfected, senior secured superpriority priming security interest
and lien granted to the DIP Lender (the “Priming DIP Liens”)
on the DIP Collateral (but in all cases subject to the Carve-Out).
For clarity, all existing liens, including the liens granted in
connection with that certain Second Amended and Restated
Term Loan Agreement, dated as of May 3, 2016 (as amended,
restated, amended and restated, supplemented or otherwise
modified from time to time, the “Prepetition Credit
Agreement”), by and among Valeritas, Inc., a Delaware
corporation, as Borrower (as defined therein), Valeritas
Holdings, Inc., a Delaware corporation, as Parent (as defined
therein), the other Guarantors (as defined therein) from time to
time party thereto, and Capital Royalty Partners II L.P., Capital
Royalty Partners II - Parallel Fund “A” L.P., Parallel Investment
Opportunities Partners II L.P., Capital Royalty Partners II Parallel Fund “B” (Cayman) L.P., and Capital Royalty Partners
II (Cayman) L.P., and the other lenders from time to time party
thereto (collectively, the “Prepetition Lenders”, and together
with CRG Servicing LLC, a Delaware limited liability company,
the “Prepetition Secured Parties”), shall be primed and made
subject to and subordinate to the Priming DIP Liens. For the
avoidance of doubt, the DIP Lender acknowledges that the
secured claims arising out of the Prepetition Credit Agreement
may be increased and allowed pursuant to an order of the
Bankruptcy Court approving, on or before the date of the Final
Order, a Settlement Agreement (the “Settlement Agreement”)
to be executed among the Debtors and the Prepetition Secured
Parties and that the liens granted in connection with the
Prepetition Credit Agreement will attach to such allowed claims
(subject in all cases to the priming liens in respect of the DIP
Credit Facility).
The Priming DIP Liens shall not be pari passu with, or subordinated
to, any other liens or security interests (whether currently existing or
hereafter created), subject in each case only to permitted exceptions
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(i) to be expressly agreed upon in writing by the DIP Lender in its sole
discretion or (ii) imposed by applicable non-bankruptcy law and
disclosed to the DIP Lender prior to the entry of the Interim Order, in
existence as of the Petition Date and otherwise unavoidable
(collectively, the “Permitted Liens”). For the avoidance of doubt, the
Permitted Liens shall not include any liens which are junior in priority
to the Liens held by the Prepetition Lenders.
ADEQUATE
PROTECTION:

As adequate protection for any diminution of the Prepetition Secured
Parties’ interest in the “collateral” (as defined in the Prepetition Credit
Agreement) resulting from the subordination of their existing liens to
the Priming DIP Liens, the Prepetition Lenders shall receive, for the
benefit of the Prepetition Secured Parties, the adequate protection and
other rights provided in the Settlement Agreement, including, without
limitation, (i) replacement liens pursuant to sections 361, 363(e), and
364(d)(l) of the Bankruptcy Code on the DIP Collateral, which shall
be subject and subordinated only to the Carve-Out, the Priming DIP
Liens and Permitted Liens (the “Replacement Liens”); (ii) an
administrative expense claim, junior and subordinate only to the
Carve-Out and the DIP Superpriority Claims (as defined in the Interim
Order or the Final Order, as applicable), with priority over any and all
other administrative expenses (the “Adequate Protection
Superpriority Claim”); (iii) cash payments in respect of reasonable
fees and expenses (including reasonable attorneys’ fees) incurred by
the Prepetition Secured Parties in amounts not to exceed amounts set
forth in the Approved Budget (provided, that any such allowed
amounts in excess of the amounts set forth in the Approved Budget
shall be entitled to superpriority administrative expense priority and
shall be subordinate only to the Priming DIP Liens and the DIP
Superpriority Claims), and (iv) monthly interest, calculated at the PostDefault Rate (as defined in the Prepetition Credit Agreement) set forth
in the Prepetition Credit Agreement, paid-in-kind and added to the
Prepetition Secured Parties’ allowed secured claim under the
Settlement Agreement. The Prepetition Secured Parties shall not seek
and shall not be granted any other form of adequate protection. Such
adequate protection shall in all cases be subject to the Carve-Out and
shall be entitled to the full protections of Section 507(b) of the
Bankruptcy Code and shall be payable from Avoidance Actions or
proceeds, if any, thereof.

DIP COLLATERAL:

“DIP Collateral” means, collectively, all assets and property (whether
tangible, intangible, real, personal or mixed), wherever located,
whether now owned or owing to, or hereafter acquired by, or arising
in favor of each Debtor and its respective chapter 11 estate, and any
and all proceeds therefrom, including, without limiting the generality
of the foregoing, all cash, accounts, accounts receivable, inventory,
property, plant and equipment, real estate, leaseholds, intellectual
property, and avoidance actions under chapter 5 of the Bankruptcy
Code (collectively, the “Avoidance Actions”), if any.
Notwithstanding the foregoing, Avoidance Actions and proceeds
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thereof, if any, shall not constitute DIP Collateral until after the entry
of a Final Order.
The DIP Collateral shall also include any rents, issues, products,
proceeds and profits generated by any item of DIP Collateral, without
the necessity of any further action of any kind or nature by the DIP
Lender in order to claim or perfect such rents, issues, products or
proceeds.
The Debtors shall take all action that may be reasonably necessary or
desirable, or that the DIP Lender may reasonably request, to at all times
maintain the validity, perfection, enforceability and priority of the
security interest and liens of the DIP Lender in the DIP Collateral, or
to enable the DIP Lender to protect, exercise or enforce its rights
hereunder, under the DIP Order and in the DIP Collateral.
ORIGINATION FEE:

A fee equal to $200,000 (the “Origination Fee”), which shall be fully
earned, due and payable in full in cash to the DIP Lender upon
execution of this Term Sheet, which shall occur prior to the Petition
Date. If the Origination Fee is paid and this Term Sheet is not executed
on or prior to February 9, 2020, the DIP Lender will return the
Origination Fee to the Debtors.

COMMITMENT FEES:

The Debtors shall pay commitment fees as follows: (i) 12.5% of the
Interim Commitment (the “Interim Commitment Fee”), which shall
be fully earned and non-refundable, on the Interim Closing Date, and
(ii) 12.0% of the aggregate principal amount of the Final Commitment
(the “Final Commitment Fee”, together with the Interim
Commitment Fee, the “Commitment Fees”), which shall be fully
earned, non-refundable on the Final Closing Date. Each Commitment
Fee shall be payable upon each draw made in accordance with the
Draw Schedule as original issue discount and shall be netted from the
proceeds of each DIP Loan funded, provided, that in the event any DIP
Loan is not drawn in accordance with the Draw Schedule, then the
applicable Commitment Fee that would have been then due and
payable as original issue discount shall be automatically added to the
principal balance of the DIP Loans.

INTEREST RATE:

The Debtors shall pay interest at a rate of 18.0% per annum, to be paid
in kind with such interest added to the principal amount of the DIP
Loans, compounded monthly in arrears on the last day of each month.
Interest shall begin to accrue on the Interim DIP Loan on the Interim
Closing Date and on the Final DIP Loan from and after the Final
Closing Date.

DEFAULT RATE:

At all times following the occurrence and during the continuance of an
Event of Default, principal, interest and other amounts due on the DIP
Loans shall bear interest at a rate equal to 2.00% per annum in excess
of the interest rate set forth under “Interest Rate” above and shall be
paid in kind with such interest added to the principal amount of the
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DIP Loans, compounded monthly in arrears on the last day of each
month.
MATURITY DATE:

The DIP Loans (together with all other DIP Obligations) shall mature
and be due and payable on the earliest to occur of the following (such
date, the “Maturity Date”):
(i)

April 3, 2020 (the “Outside Date”);

(ii)

the date which is thirty (30) days following the entry of the
Interim Order if the Bankruptcy Court has not entered the Final
Order on or prior to such date;

(iii) the date of the Debtors’ receipt of notice of the acceleration of
any of the DIP Loans and the termination of the commitments to
make the DIP Loans resulting from the occurrence of an Event
of Default (including, without limitation, the failure to meet any
Chapter 11 Milestone set forth on Exhibit D attached hereto
(collectively, the “Chapter 11 Milestones”) by the applicable
“Specified Deadline” set forth on Exhibit D (the “Specified
Deadline”);
(iv)

the date of substantial consummation (as defined in section
1101(2) of the Bankruptcy Code) of a confirmed plan of
reorganization in the Chapter 11 Cases; and

(v)

the filing of a motion by the Debtors seeking dismissal of any or
all of the Chapter 11 Cases, the dismissal of any or all of the
Chapter 11 Cases, the filing of a motion by the Debtors seeking
to convert any or all of the Chapter 11 Cases to a case under
chapter 7 of the Bankruptcy Code, the conversion of any or all of
the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy
Code or the appointment or election of a trustee under chapter 11
of the Bankruptcy Code, a responsible officer or examiner with
enlarged powers relating to the operation of the Debtors’
business (powers beyond those set forth in section 1106(a)(3) and
(4) of the Bankruptcy Code) under section 1106 of the
Bankruptcy Code;

provided, that the Outside Date may be extended at the option of
Borrower for no more than three 2-week periods after the Outside Date
subject to the satisfaction of the following conditions in respect of each
such extension; it being understood that the sole purpose of such
extension is to afford additional time for the Bankruptcy Court to enter
an Sale Order:
(1)

on or prior to the Maturity Date, the DIP Lender shall have
received (i) written notice from Borrower of Borrower’s election
to exercise the option to extend the Maturity Date for a 2-week
period and (ii) the payment of a $200,000 extension fee (each an
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“Extension Fee”) for each extension, which shall be fully
earned, non-refundable and due and payable in full in cash;
(2)

the Asset Purchase Agreement is then in full force and effect, all
conditions to the closing of the transactions contemplated by the
Asset Purchase Agreement have been satisfied (unless waived
with the prior written consent of the DIP Lender), other than the
condition requiring the entry of the Sale Order;

(3)

all parties to the Asset Purchase Agreement are otherwise ready,
willing and able to close the transactions contemplated by the
Asset Purchase Agreement in accordance with the terms thereof;
and

(4)

none of the conditions set forth in clauses (ii)-(v) of this Section
above exist and are continuing.

OPTIONAL
PREPAYMENTS:

The Debtors may prepay the DIP Loans in whole or in part at any time.
All optional prepayments shall be applied to the DIP Loans in
accordance with the application of payment provisions set forth in the
“Mandatory Prepayments” section below. Any amounts so prepaid
may not be reborrowed.

MANDATORY
PREPAYMENTS;
APPLICATION OF
PREPAYMENTS:

The Debtors shall pay or prepay the DIP Loans and all other DIP
Obligations (together with a cash reserve established by the DIP to
cover asserted contingent and indemnity obligations) until such
obligations are paid in full immediately as follows (each, a
“Mandatory Prepayment Event”):
(i) 100% of the net proceeds of any sale or disposition of all or
substantially all of Debtors’ assets pursuant to Section 363 of the
Bankruptcy Code simultaneous with the consummation thereof,
after funding the Carve-Out and reserving proceeds sufficient to
pay accrued and unpaid expenses to the extent set forth in the
Approved Budget;
(ii) 100% of the net proceeds of any other sale or other disposition by
any Debtor of any assets, in a single transaction or series of related
transactions, having a value in excess of $10,000 (except for the
sale of goods or services in the ordinary course of business and
certain other sales to be agreed on); and
(iii) 100% of the net proceeds of extraordinary receipts (including tax
refunds, indemnity payments, pension reversions, acquisition
purchase price adjustments and insurance proceeds not included
as proceeds of asset dispositions) by any Debtor, excluding any
tax refunds contemplated to be received by any of the Debtors as
set forth in the Approved Budget.
Any amounts so paid or prepaid may not be reborrowed. No
reinvestment of the proceeds of any extraordinary receipts, asset sales
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or other proceeds described above shall be permitted without the prior
written consent of the DIP Lender.
Voluntary and mandatory payments or prepayments and proceeds of
DIP Collateral received by the Debtors outside the ordinary course of
business will be applied in the following order of priority (unless
otherwise determined by the DIP Lender in its sole discretion):
(1) first, to pay all documented out-of-pocket expenses of the DIP
Lender (including, without limitation, fees and expenses of
counsel and external advisors);
(2) second, to pay an amount equal to all accrued and unpaid interest
(including, without limitation, any interest that accrued and was
“paid in kind”) owing to the DIP Lender;
(3) third, to repay any principal amounts outstanding in respect of the
DIP Loans (including any amounts, other interest, that have been
added to the principal balance); and
(4) fourth, all other amounts owing to the DIP Lender.
CONDITIONS
PRECEDENT TO EACH
INTERIM DIP LOAN:

The obligations of the DIP Lender to make the Interim DIP Loans in
accordance with the Draw Schedule will be subject to satisfaction, or
written waiver, by the DIP Lender in its sole and absolute discretion,
of each of the following conditions precedent in connection with each
draw request:
(i)

Debtors shall have timely delivered to the DIP Lender the
Approved Budget or any update thereto required to be delivered
in accordance with this Term Sheet;

(ii)

Debtors shall have delivered to the DIP Lender a Notice of
Borrowing, a Borrowing Base Certificate and a Compliance
Certificate in connection with each such draw request;

(iii) Debtors shall have delivered to the DIP Lender a Closing
Certificate, substantially in the form attached hereto as Exhibit
E, duly executed by the chief executive officer, president or chief
financial officer of the Debtors, delivered to the DIP Lender,
appropriately completed, by which such officer shall certify to
the DIP Lender all of the conditions precedent to the Interim DIP
Loans have been satisfied (at any time delivered, a “Closing
Certificate”);
(iv)

Debtors shall be in compliance with and satisfied the Chapter 11
Milestones no later than by the applicable Specified Deadline;

(v)

the interim order (in form and substance acceptable to the DIP
Lender in its sole and absolute discretion) has been entered by
the Bankruptcy Court (after a hearing on notice to all parties
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having or asserting a lien on all or any portion of the DIP
Collateral) and shall not have been reversed, modified, amended,
stayed or vacated, or in the case of any modification or
amendment, in a manner without the consent of the DIP Lender
(the “Interim Order”) and the Debtors shall be in compliance in
all respects with the Interim Order;
(vi)

All of the “first day” motions, orders and related pleadings shall
have been reviewed in advance by the DIP Lender and shall be
reasonably satisfactory in form and substance to the DIP Lender;

(vii) The DIP Lender shall be satisfied that its liens and security
interests have been perfected in the DIP Collateral (other than
with respect to security interests in eligible foreign inventory)
and shall constitute first-priority liens (subject only to Permitted
Liens);
(viii) all fees and out-of-pocket expenses of the DIP Lender relating to
the DIP Credit Facility (including, without limitation, reasonable
fees and expenses of their counsel and external advisors) shall
have been paid in full;
(ix)

Debtors shall have insurance (including, without limitation,
commercial general liability and property insurance) with respect
to the DIP Collateral in such amounts and scope as is reasonably
acceptable to the DIP Lender, and the DIP Lender shall have
received additional insured and loss payee endorsements, as
applicable, with respect thereto, in form and substance
reasonably acceptable to the DIP Lender;

(x)

the DIP Lender shall have received the results of a recent lien,
tax and judgment search in each relevant jurisdiction with respect
to Debtors, and such search shall reveal no liens on any of the
assets of Debtors other than Permitted Liens and liens of the
Prepetition Secured Parties;

(xi)

no Event of Default shall have occurred and be continuing on the
Interim Closing Date, or after giving effect to the Interim DIP
Loan;

(xii) all representations and warranties of the Debtors hereunder shall
be true and correct in all material respects;
(xiii) subject to Bankruptcy Court approval, (i) each Debtor shall have
the corporate power and authority to make, deliver and perform
its obligations under this Term Sheet and the Interim Order, and
(ii) no consent or authorization of, or filing with, any person
(including, without limitation, any governmental authority) shall
be required in connection with the execution, delivery or
performance by each Debtor, or for the validity or enforceability
in accordance with its terms against such Debtor, of this Term

12

Case 20-10290-LSS

Doc 16-2

Filed 02/10/20

Page 14 of 50

Sheet and the Interim Order except for consents, authorizations
and filings which shall have been obtained or made and are in
full force and effect and except for such consents, authorizations
and filings, the failure to obtain or perform, could not reasonably
be expected to cause a Material Adverse Change (as defined
below);
(xiv) the DIP Lender shall have received a copy of the fully-executed
Asset Purchase Agreement, which shall be in form and substance
acceptable to the DIP Lender in its sole and absolute discretion;
it being understood that the draft of the Asset Purchase
Agreement dated February 9, 2020 and delivered to the DIP
Lender will be an acceptable form of Asset Purchase Agreement;
and
(xv) the DIP Lender shall have received such other information and/or
deliverables as the DIP Lender may reasonably require.
Modifications of the Interim Order shall require the prior written
consent of the DIP Lender.
CONDITIONS
PRECEDENT TO FINAL
DIP LOAN:

The obligations of the DIP Lender to make the Final DIP Loan shall
be subject to satisfaction or waiver of each of the following conditions:
(i) the receipt by the DIP Lender of a Notice of Borrowing, a
Borrowing Base Certificate (for clarity, in respect of the Interim DIP
Loans) and a Compliance Certificate; (ii) all representations and
warranties being true and correct in all material respects; (iii) no Event
of Default then existing; (iv) all fees and expenses, including
reasonable attorney’s fees of the DIP Lender, shall have been paid in
full; (v) the Chapter 11 Milestones shall have been satisfied by the
applicable Specified Deadline; (vi) a final order (in form and substance
acceptable to the DIP Lender in its sole and absolute discretion)
approving the DIP Credit Facility shall have been entered, which final
order shall not have been reversed, modified, amended, stayed or
vacated or in the case of any modification or amendment, in a manner
without the consent of the DIP Lender (the “Final Order”, together
with the Interim Order, the “DIP Order”)) and the Debtors shall be in
compliance in all respects with the Final Order; (vii) all conditions to
the consummation of the Asset Purchase Agreement (including,
without limitation, for clarity, the satisfaction of the provisions of
Section 9.3(l) (or any corresponding provision thereto) of the Asset
Purchase Agreement) shall have been satisfied in accordance with the
terms thereof (or waived with the prior written consent of the DIP
Lender), other than the entry of a Sale Order; (viii) subject to entry of
a Sale Order, the parties to the Asset Purchase Agreement are ready,
willing and able to close; (ix) the Asset Purchase Agreement shall then
be in full force and effect; and (x) receipt by the DIP Lender of a
Closing Certificate certifying that the foregoing conditions have been
satisfied.
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Modifications of the Final Order shall require the prior written consent
of the DIP Lender.
REPRESENTATIONS AND
WARRANTIES:

The representations and warranties set forth in clauses 7.01, 7.02, 7.03,
7.03, 7.07, 7.10, 7.12, 7.16, 7.18, 7.19 of the Prepetition Credit
Agreement are incorporated herein by reference and shall be deemed
made by the Debtors for the benefit of the DIP Lender in respect of the
DIP Credit Facility and DIP Obligations, mutatis mutandis, as if fully
set forth herein.

AFFIRMATIVE
COVENANTS:

Each Debtor shall:
(i)

weekly, deliver to the DIP Lender, on the Tuesday of each week,
for the weekly period ending as of the previous Friday, an
updated Borrowing Base Certificate;

(ii) weekly, deliver to the DIP Lender, on the Tuesday of each week
(the “Delivery Date”), for the weekly period ending as of the
previous Friday (the “Determination Date”), a Compliance
Certificate, substantially in the form attached hereto as Exhibit F
(the “Compliance Certificate”), and substance acceptable to the
DIP Lender duly executed by the chief executive officer,
president or chief financial officer of the Debtors, appropriately
completed, by which such officer shall certify to the DIP Lender
(a) that there are no Events of Default, (b) the Liquidity of the
Debtors as of (1) the Determination Date and (2) the Delivery
Date, and (c) that the Debtors are in compliance with the
Liquidity covenant;
(iii) timely deliver, or cause to be timely delivered, to the DIP Lender
the Approved Budget and Approved Variance Reports, and all
other financial reports, budgets, forecasts, and legal and financial
documentation requested by the DIP Lender (or their respective
legal advisors), all in accordance with the provisions set forth
herein;
(iv) deliver, or continue to deliver, to DIP Lender all financial and
other information required to be delivered by any Debtor under
the Prepetition Credit Agreement;
(v)

(a) keep proper books, records and accounts in accordance with
GAAP in which full, true and correct entries shall be made of all
dealings and transactions in relation to their business and
activities, (b) cooperate, consult with, and provide to the DIP
Lender all such information as required or as reasonably
requested by the DIP Lender, (c) permit, upon one (1) business
day’s notice, representatives of the DIP Lender to visit and
inspect any of their respective properties, to examine and make
abstracts or copies from any of their respective books and
records, to conduct a collateral audit and analysis of their
respective inventory and accounts, to tour the Debtors’ business
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premises and other properties, and to discuss, and provide advice
with respect to, their respective affairs, finances, properties,
business operations and accounts with their respective officers,
employees and independent public accountants as often as may
reasonably be desired, and (d) permit representatives of the DIP
Lender to consult with and advise the Debtors’ management on
matters concerning the general status of the Debtors’ business,
financial condition and operations;
(vi) comply with the Approved Budget and with provisions of this
Term Sheet and the Interim Order and/or the Final Order (as
applicable);
(vii) except to the extent contemplated by the Approved Budget or
otherwise consented to by the DIP Lender in writing, continue,
and cause to be continued, the business of the Debtors, maintain,
and cause to be maintained, the Debtors’ existence and material
relationships, rights and privileges, and comply with all material
contractual obligations;
(viii) take, or cause to be taken, all appropriate action, to do or cause
to be done all things necessary, proper or advisable, to pursue and
consummate a Sale in accordance with the Specified Deadlines
for each of the Chapter 11 Milestones, and provide the DIP
Lender with copies of any bids (including, without limitation,
any information, financial or otherwise, submitted in connection
with any bids) upon receipt by the Debtors;
(ix) take, or cause to be taken, all appropriate action, to do or cause
to be done all things necessary, proper or advisable under
applicable law, and to execute and deliver such documents and
other papers, as may be required or reasonably requested by the
DIP Lender to carry out the provisions of this Term Sheet, the
Interim Order or the Final Order;
(x)

take, or cause to be taken, all appropriate action to remain the
sole owner of the DIP Collateral, free of liens other than
Permitted Liens;

(xi) take, or cause to be taken, all appropriate action to comply with
all material applicable laws with respect to the DIP Collateral;
(xii) at all times pay when due its rental obligations under its real
property lease as when due after the Petition Date and otherwise
comply, in all material respects, with all other terms of such
leases so that such leases remain in full force and effect;
(xiii) pay when due all US Trustee fees and fund, each week, amounts
set forth in the Approved Budget for such week on the line-items
entitled “Debtor professional fees / escrow” and “UCC
professional fee escrow” as and when specified in the Approved
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Budget into the Estate Professional Fee Escrow (as defined in the
Interim Order or the Final Order, as applicable);
(xiv) in the event that the Debtors do not meet the condition to the
consummation of the Asset Purchase Agreement set forth in
Section 9.3(l) of the Asset Purchase Agreement (or any
corresponding provision thereto in any other asset purchase
agreement) by 5:00 pm Eastern Time on March 13, 2020 (and
the stalking horse purchaser does not waive such condition), the
Debtors shall designate another bidder as the next highest or best
bid no later than 5:00 pm Eastern Time on March 13, 2020 that
(x) is acceptable to the DIP Lender in its sole discretion, (y) has
submitted, in accordance with the Bid Procedures, a proposed
asset purchase agreement in form and substance acceptable to
the DIP Lender in its sole discretion, which provides for a cash
purchase price at least equal to the Minimum Cash
Consideration, and (z) by its terms, such proposed asset purchase
agreement can be consummated within the Chapter 11
Milestones timeline (and, for clarity, does not contain a condition
similar to the provision set forth in Section 9.3(l) of the Asset
Purchase Agreement);
(xv) furnish the DIP Lender with “real time” results of inspections,
tests, results or other information (whether preliminary or final)
conducted in order to determine compliance with Section 9.3(l)
of the Asset Purchase Agreement as and when such inspections,
tests, results or other information is available to, or generated by,
the Debtors; and
(xvi) promptly provide such additional information concerning the
Debtors, the Sale, or the DIP Collateral as the DIP Lender may
reasonably request and access to Debtors’ officers, directors and
advisors to discuss such information at reasonable times during
normal business hours (and such officers, directors and advisors
shall be directed to discuss such information with the DIP
Lender).
NEGATIVE COVENANTS:

Unless otherwise provided in the Approved Budget, no Debtor shall,
without the express, prior written consent of the DIP Lender, do, cause
to be done, or agree to do or cause to be done, any of the following:
(i)

create, incur, assume or suffer to exist any lien upon any of its
property, assets, income or profits, whether now owned or
hereafter acquired, except valid, perfected and unavoidable liens
existing as of the Petition Date which, other than Permitted Liens,
are junior to the liens securing the DIP Credit Facility, and shall
not cause, or permit to be caused, any direct or indirect subsidiary
of Borrower that is not a Debtor to, create, incur, assume or suffer
to exist any such liens;
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(ii) convey, sell, lease, assign, transfer or otherwise dispose of
(including through a transaction of merger or consolidation) any
of its property, business or assets, whether now owned or
hereafter acquired, out of the ordinary course of business;
(iii) incur or make any expenditure, investment or other payment,
other than in accordance with the Approved Budget, subject to
the Permitted Variances;
(iv) create, or acquire any ownership interest in, any subsidiaries
(whether direct or indirect) other than those existing on the
Petition Date;
(v)

since the Petition Date, permit or suffer any material adverse
change, individually or in the aggregate, in the operations, assets,
revenues, financial condition, profits or customer relations of
Debtors, taken as a whole (other than as a result of the filing of
the Chapter 11 Cases or the assertion of prepetition claims
against the Debtors) (a “Material Adverse Change”); it being
understood that any such material adverse change that could
result in material decline in revenue from that which is projected
in the Approved Budget shall be considered to be a Material
Adverse Change; or

(vi) engage in any activities that will result in any of the Debtors
becoming an “investment company” as defined in, or subject to
regulation under the Investment Company Act of 1940.
FINANCIAL COVENANT;
MINIMUM LIQUIDITY:

Debtors shall at all times on and after each Covenant Date maintain
minimum end of day daily Liquidity, prior to giving effect to the
proceeds of any DIP Loans requested as of the Covenant Date, of at
least the following amounts (each a “Covenant Date”):
Covenant Date

Amount

2/12/2020
2/19/2020
2/26/2020
3/4/2020

$500,000
$1,000,000
$1,500,000
$2,000,000

As used herein “Liquidity” means, at the time of determination, all
cash and cash equivalents of Debtors in deposit or securities accounts
in which the DIP Lender has “control” pursuant to and within the
meaning of Section 9-104 and/or 9-106 of the Uniform Commercial
Code or pursuant to the terms and conditions set forth in the Interim
DIP Order and which is not “restricted” (unless such appearance is
related to the liens created under the Interim DIP Order). For the
avoidance of doubt, Liquidity shall not include any amounts in the
Estate Professional Fee Escrow.
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Notwithstanding anything contained herein to the contrary, the
foregoing Liquidity requirement shall no longer be in effect if, on or
after the Final Closing Date, the Debtors indefeasibly repay in cash
$2,000,000 or more of the Final DIP Loans.
EVENTS OF DEFAULT:

Each of the following shall constitute an “Event of Default”:
(i)

the occurrence of any deviation from the Approved Budget that
is greater than the Permitted Variances;

(ii) the use of Cash Collateral for any purpose other than as permitted
in the DIP Documents, DIP Order or Approved Budget;
(iii) any modification of the DIP Lender’s rights under the DIP
Documents or DIP Order;
(iv) failure of any of the Chapter 11 Milestones to be satisfied by the
Specified Deadline (as such Specified Deadlines may be
modified to accommodate the calendar of the Bankruptcy Court);
(v)

failure by any Debtor to be in compliance in all respects with
clauses (i), (ii), (iii), (vi) (subject to Permitted Variances), (xiii),
(xiv) and (xv) of the Section entitled “Affirmative Covenants”
and in compliance in all material respects with any other
provision of this Term Sheet, the DIP Order and/or the Final
Order (as applicable);

(vi) failure of the Debtors to provide Borrowing Base Certificates or
Compliance Certificates as and when due pursuant to the terms
of this Term Sheet;
(vii) failure of the Debtors to comply with the “Financial Covenant;
Minimum Liquidity” covenant set forth herein;
(viii) failure of any representation or warranty to be true and correct in
all material respects;
(ix) the filing of any application by the Debtors (other than the
application for financing provided by a third party which seeks
authority to pay all of the DIP Obligations in full upon entry of
the order approving such financing) for the approval of (or an
order is entered by the Court approving) any claim arising under
Section 507(b) of the Bankruptcy Code or any other provision of
the Bankruptcy Code or any security, mortgage, collateral
interest or other lien in any of the Chapter 11 Cases which is pari
passu with or senior to the DIP Superpriority Claims or the
Priming DIP Liens, excluding liens arising under the DIP Order,
or pursuant to any other financing agreement made with the prior
written consent of the DIP Lender;
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the filing of any application by the Debtors for the approval of
(or an order is entered by the Court authorizing) compensation or
other amounts under any employee or executive incentive or
retention plans (or any similar sort of retention or incentive
program) without the prior written consent of the DIP Lender in
its sole discretion; it being understood that the draft motion
provided to the DIP Lender as of the date hereof is acceptable to
the DIP Lender;

(xi) any request made by the Debtors for, or the reversal,
modification, amendment, stay, reconsideration or vacatur of the
DIP Order, as entered by the Bankruptcy Court, without the prior
written consent of the DIP Lender;
(xii) the commencement of any action by the Debtors or other
authorized person (other than an action permitted by the DIP
Order) against any of the DIP Lender or its agents and
employees, to subordinate or avoid any liens made in connection
with the DIP Order;
(xiii) (1) the assertion by the Debtors in any pleading filed in any court
that any material provision of the DIP Order or Term Sheet is not
valid and binding for any reason, or (2) any material provision of
the DIP Order or Term Sheet shall for any reason, or any other
order of this Court approving the Debtors’ use of Cash Collateral
(as defined in the DIP Order), cease to be valid and binding
(without the prior written consent of the DIP Lender);
(xiv) the filing with the Bankruptcy Court of a plan of reorganization
or liquidation in any of the Chapter 11 Cases that does not
provide for indefeasible payment in full in cash to the DIP Lender
of DIP Loans and all other amounts outstanding under this Term
Sheet, the DIP Order on the effective date of such plan;
(xv) the appointment in any of the Chapter 11 Cases of a trustee,
receiver, examiner, or responsible officer with enlarged powers
relating to the operation of the business of any Debtor (powers
beyond those set forth in sections 1106(a)(3) and (a)(4) of the
Bankruptcy Code);
(xvi) the granting of relief from the automatic stay by the Bankruptcy
Court to any other creditor or party in interest in the Chapter 11
Cases with respect to any portion of the DIP Collateral exceeding
$100,000 in value in the aggregate;
(xvii) failure to pay principal, interest or other DIP Obligations in
full in cash when due, including without limitation, on the
Maturity Date;
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(xviii) the allowance of any claim or claims under Section 506(c) or
552(b) of the Bankruptcy Code against or with respect to any DIP
Collateral;
(xix) withdrawal or material modification by the Debtors that is not
adverse to the interests of the DIP Lender of the motion to
approve the sale of all or substantially all of the Debtors’ assets
filed on the Petition Date, without the consent of the DIP Lender;
(xx) (1) the successful bidder at the Auction defaults or otherwise
breaches its obligations under either the asset purchase
agreement, which shall be in form and substance acceptable to
the DIP Lender (and any “back-up” bidder is not likewise ready,
willing and able to close), or under the order approving the sale
to such buyer (and the “back-up” bidder), which shall be in form
and substance acceptable to the DIP Lender (the “Sale Order”),
(2) the asset purchase agreement with the successful bidder at the
Auction (or the asset purchase agreement with the “back-up”
bidder) does not provide for a cash purchase price at least equal
to the Minimum Cash Consideration, or (3) the Asset Purchase
Agreement (or the asset purchase agreement with the “back-up”
bidder) or the Sale Order ceases to be in full force and effect for
any reason;
(xxi) any modification, amendment or waiver to the terms of the Asset
Purchase Agreement not consented to in writing by the DIP
Lender;
(xxii)

the occurrence of any Material Adverse Change;

(xxiii) any breach by the Debtors pursuant to the terms of the Asset
Purchase Agreement, which breach is not cured by the Debtors
within any cure period provided pursuant to the terms of the
Asset Purchase Agreement or waived by the buyer thereunder;
and
(xxiv) such other events of default as the DIP Lender may reasonably
identify in writing to Borrower prior to the entry of the DIP
Order.
REMEDIES UPON EVENT
OF DEFAULT:

Upon the occurrence and during the continuance of any Event of
Default, subject to three (3) business days’ notice to the Debtors during
which the Debtors may seek an emergency hearing before the
Bankruptcy Court (at which hearing the sole issue shall be whether or
not an Event of Default has occurred or is continuing), the DIP Lender
may take all or any of the following actions without further order of or
application to the Bankruptcy Court, and notwithstanding the
automatic stay:
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declare all DIP Obligations (including principal of, and accrued
interest on, any outstanding DIP Loans) to be immediately due
and payable;

(ii) terminate any further commitment to lend to Borrower; and
(iii) exercise rights and remedies pursuant to the terms of the DIP
Order, or applicable law (including, without limitation, direct any
or all of the Debtors (or file a motion in the name of the Debtors)
(i) to enforce the terms and provisions of the Asset Purchase
Agreement, (ii) to collect accounts receivable, without setoff by
any account debtor, including direct the Debtors to collect such
account receivables, (iii) to sell or otherwise dispose of any all of
the DIP Collateral on terms and conditions reasonably acceptable
to the DIP Lender pursuant to Sections 363, 365 and other
applicable provisions of the Bankruptcy Code (and without
limiting the foregoing, direct the Debtors (or file a motion in the
name of the Debtors) to assume and assign any lease or executory
contract included in the DIP Collateral to the DIP Lender’s
designees in accordance with an subject to Section 365 of the
Bankruptcy Code) and (iv) enter into the premises of any Debtor
in connection with the orderly sale or disposition of the DIP
Collateral (including, without limitation, complete any work in
process); provided, that the Debtors shall take all action that is
reasonably necessary to cooperate with the DIP Lender in the
DIP Lender’s exercise of its rights and remedies and facilitate the
realization upon the DIP Collateral by the DIP Lender.
OTHER BANKRUPTCY
MATTERS:

All out-of-pocket costs and expenses of the DIP Lender relating to the
DIP Credit Facility and the Chapter 11 Cases (including, without
limitation, prepetition and post-petition reasonable and documented
fees and disbursements of counsel and advisors) shall be payable by
Borrower promptly upon written demand (together with summary
backup documentation supporting such reimbursement request) and
without the requirement for Bankruptcy Court approval. A copy of the
summary invoice shall be provided by the Debtors to the Office of the
U.S. Trustee, counsel to the Prepetition Secured Parties and counsel
for any statutory committee.
Borrower shall indemnify, pay and hold harmless the DIP Lender (and
its directors, officers, members, employees and agents) against any
loss, liability, cost or expense incurred in respect of the financing
contemplated hereby or the use or the proposed use of proceeds thereof
(except to the extent resulting from the gross negligence or willful
misconduct of the indemnified party, as determined by a final, nonappealable judgment of a court of competent jurisdiction).
The DIP Order shall contain releases and exculpations for the DIP
Lender (in any capacity).
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The DIP Lender shall have the right to credit bid the outstanding DIP
Obligations in connection with the Sale.
DIP ORDER GOVERNS:

To the extent of any conflict or inconsistency between this Term Sheet
and the DIP Order, the DIP Order shall govern.

AMENDMENT AND
WAIVER:

No provision of this Term Sheet or the DIP Order may be amended
other than by an instrument in writing signed by the DIP Lender and
Debtors.

GOVERNING LAW AND
JURISDICTION:

The laws of the State of New York (except as governed by the
Bankruptcy Code) shall govern this Term Sheet, except with respect
to conflicts of laws.
Debtors shall submit to the exclusive jurisdiction of the Bankruptcy
Court and shall waive any right to trial by jury.

COUNTERPARTS AND
ELECTRONIC
TRANSMISSION:

This Term Sheet may be executed in any number of counterparts and
by different parties hereto on separate counterparts, each of which
when so executed and delivered, shall be deemed an original, and all
of which, when taken together, shall constitute one and the same
instrument. Delivery of an executed counterpart of a signature page to
this Term Sheet by facsimile, “PDF” or other electronic transmission
shall be effective as delivery of a manually executed counterpart of this
Term Sheet.

CONSENT OF
PREPETITION SECURED
PARTIES:

Notwithstanding anything set forth in the Settlement Agreement,
including any conditions or other terms with respect to the consent of
any Prepetition Secured Party to the Interim Order or the Final Order:
(i)

the Prepetition Secured Parties unequivocally consent to (a)
the use of Cash Collateral, subject to the terms hereof, the
Interim Order and the Final Order, as applicable, (b) the DIP
Credit Facility, including the Priming DIP Liens, as described
in this Term Sheet and in the Interim Order and the Final
Order, as applicable, and (c) the Approved Budget; provided,
that the Final Order is in form and substance substantially
similar to the Interim Order, subject to such changes that are
not materially adverse to the adequate protection and
intercreditor terms pertaining to the Prepetition Secured
Parties provided therein; and

(ii)

the DIP Lender may agree to make additional DIP Loans (the
“Incremental DIP Loans”) to Borrower during the
Availability Period, subject to terms and conditions
determined by the DIP Lender in its sole discretion; provided,
that the aggregate principal balance of all DIP Loans and all
Incremental DIP Loans (in each case, exclusive of amounts
“paid in kind”) shall not exceed $17 million (the “DIP Loan
Cap”) without the consent of the Prepetition Secured Parties
(such consent not to be unreasonably withheld, conditioned or
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delayed); provided, further, that the Prepetition Secured
Parties shall consent (and be deemed to have consented) to the
funding of Incremental DIP Loans in excess of the DIP Loan
Cap to the extent such Incremental DIP Loans are provided by
the DIP Lender as the DIP Lender deems necessary and
appropriate to achieve a sale of the Debtors’ assets or
otherwise to allow the DIP Lender to realize upon the DIP
Collateral (each, a “Realization Event”), and the sole remedy
of the Prepetition Secured Parties shall be to dispute before the
Bankruptcy Court whether the funding of such Incremental
DIP Loans is in fact reasonably necessary to fund a Realization
Event.
The DIP Lender agrees that it shall not object to, contest or otherwise
interfere with the Settlement Agreement or with the Debtors’ and/or
the Prepetition Secured Parties’ efforts to have the Settlement
Agreement court approved so long as the DIP Obligations continue to
be secured by the Priming DIP Liens; provided, that notwithstanding
anything contained herein to the contrary, approval of the Settlement
Agreement shall not be a condition to the consent of the Prepetition
Secured Parties to the Debtors’ use of Cash Collateral, the terms of the
DIP Credit Facility, this Term Sheet or the Interim Order or the Final
Order, and, to the extent of any conflict or inconsistency between the
Settlement Agreement on the one hand and this Term Sheet and the
DIP Order on the other hand, this Term Sheet and the DIP Order shall
govern.
INTERCREDITOR
TERMS:

Notwithstanding anything set forth in the Settlement Agreement, the
Prepetition Secured Parties agree, and be deemed to have agreed upon
entry of the Interim DIP Order, as follows until the DIP Lender
irrevocably receives the Payoff Amount and its commitments
terminated (or the DIP Lender provides its prior written consent in its
sole discretion):
(i)

Not to contest, protest or object to, or otherwise interfere with,
any foreclosure action, other action by the DIP Lender to
realize upon the DIP Collateral or any other exercise of rights
and remedies against the Debtors by the DIP Lender; provided
further, that the DIP Lender shall have no obligation to consult
with the Prepetition Secured Parties prior to taking any action;

(ii)

Not to take any action with respect to, or against the DIP
Collateral or exercise any other rights or remedies against the
Debtors with respect to the DIP Collateral (including any right
of setoff or recoupment); it being understood that only the DIP
Lender shall have the right to make determinations as to the
disposition of the DIP Collateral in its sole discretion, without
regard to the Prepetition Secured Parties, and that the sole right
of the Prepetition Secured Parties is to hold a “silent” lien on
the DIP Collateral;
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(iii)

Consent (and be deemed to have consented) (including as may
be required under section 363(f)(2) of the Bankruptcy Code)
to any sale or disposition of the DIP Collateral (and release any
liens and security interest therein) agreed to by the DIP Lender,
provided that the liens of the Prepetition Secured Parties shall
attach to the proceeds to the extent not applied to the DIP
Obligations or otherwise reserved for use of cash collateral
consented to by the DIP Lender in connection with the
realization on the DIP Collateral or repayment of the DIP
Obligations, including any wind-down budget agreed to by the
DIP Lender in connection therewith;

(iv)

Not accept any payments in respect of any obligations owed to
the Prepetition Secured Parties, and to turn over to the DIP
Lender any payments or proceeds of DIP Collateral or other
distributions received during the Case (including under any
chapter 7 or 11 plan) for application to the obligation owed to
the DIP Lender, other than cash adequate protection payments
permitted pursuant to the terms of this Term Sheet;

(v)

Consent (and be deemed to have consented) to any use of cash
collateral or incremental debtor-in-possession financing
consented to or provided by the DIP Lender to the Debtors as
the DIP Lender deems necessary and appropriate to allow the
DIP Lender to realize upon the DIP Collateral (including,
without limitation, to provide funds to extend the period for
the sale process and to fund any wind-down expenses);

(vi)

Not seek relief from the automatic stay;

(vii)

Not seek any additional adequate protection;

(viii)

Not take any action that would restrain, hinder, limit, delay or
otherwise interfere with any action taken by the DIP Lender
(or the DIP Lender’s inaction) in connection with the Cases
that is consistent with the Interim Order; and

(ix)

Execute such additional documentation that the DIP Lender
may reasonably request in furtherance of any of the foregoing.

For the avoidance of doubt, (a) the Prepetition Secured Parties may file
proofs of claim against the Debtors with respect to their secured and
unsecured claims; provided, that until the DIP Obligations are
indefeasibly paid in full and the DIP Credit Facility is terminated, the
Prepetition Secured Parties shall not seek payment of any of its claims
(including any claims agreed to in the Settlement Agreement) nor any
priority for such claims or liens that would be senior to or pari passu
with the Priming DIP Liens and DIP Obligations, and (b) the DIP
Lender agrees that it will not interfere with any agreement between the
Prepetition Secured Parties and the Debtors with respect to the division
and distribution of any Sale proceeds, including, without limitation,
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any portion of the motion seeking approval thereof; provided, that such
Sale proceeds are first used for the indefeasible payment in full of the
DIP Obligations, and the DIP Credit Facility has been terminated.
PATRIOT ACT:

The DIP Lender hereby notifies the Debtors that pursuant to the
requirement of the USA PATRIOT Act (Title III of Pub. L. 107-57
(signed into law October 26, 2001)) (the “Act”), they are required to
obtain, verify and record information that identifies Borrower, which
information includes the name and address of Borrower and other
information that will allow the DIP Lender to identify Borrower in
accordance with the Act.

COUNSEL TO DIP
LENDER:

Proskauer Rose LLP and Landis Rath & Cobb LLP.

[Remainder of page intentionally left blank]
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EXHIBIT A TO TERM SHEET
Guaranty
Capitalized terms used herein without definition having the meaning set forth in the Senior Secured
Superpriority Debtor-in-Possession Credit Facility Term Sheet to which this Exhibit is attached.
A.

Guaranty.

(a)
Each of the Guarantors hereby, jointly and severally, unconditionally and
irrevocably, as a primary obligor and not only a surety, guarantees to the DIP Lender, the prompt and
complete payment and performance by Borrower when due (whether at the stated maturity, by acceleration
or otherwise) of all obligations (monetary (including post-petition interest, allowed or not) or otherwise) of
Borrower under the DIP Credit Facility all in each case howsoever created, arising or evidenced, whether
direct or indirect, absolute or contingent, now or hereafter existing, or due or to become due. The guarantee
contained in this Exhibit A is a primary and original obligation of each Guarantor, is not merely the creation
of a surety relationship, and is an absolute, unconditional, and continuing guaranty of payment and
performance which will remain in full force and effect without respect to future changes in conditions.
(b)
Notwithstanding any provision of the DIP Credit Facility to the contrary, the
maximum liability of each Guarantor under the DIP Credit Facility will in no event exceed the amount that
can be guaranteed by that Guarantor under applicable federal and state laws relating to the insolvency of
debtors (after giving effect to the right of contribution established herein).
(c)
Each Guarantor agrees that the DIP Obligations may at any time and from time to
time exceed the amount of the liability of that Guarantor under the DIP Credit Facility without impairing
the guaranty contained in this Exhibit A or affecting the rights and remedies of the DIP Lender under the
DIP Credit Facility.
(d)
The guaranty contained in this Exhibit A will remain in full force and effect until
irrevocable payment in full of the DIP Obligations.
(e)
No payment made by Borrower, any of the Guarantors, any other guarantor, or any
other person or received or collected by the DIP Lender from Borrower, any of the Guarantors, any other
guarantor, or any other person by virtue of any action or proceeding or any set-off or appropriation or
application at any time or from time to time in reduction of or in payment of the DIP Obligations will be
deemed to modify, reduce, release, or otherwise affect the liability of any Guarantor under the DIP Credit
Facility, which Guarantor will, notwithstanding any such payment (other than any payment made by that
Guarantor in respect of the DIP Obligations or any payment received or collected from that Guarantor in
respect of the DIP Obligations), remain liable for the DIP Obligations up to the maximum liability of that
Guarantor under the DIP Credit Facility until Payment in Full of the DIP Obligations.
B.
Right of Contribution. Each Guarantor hereby agrees that to the extent that a Guarantor
has paid more than its proportionate share of any payment made under the Term Sheet, that Guarantor will
be entitled to seek and receive contribution from and against any other Guarantor under the DIP Credit
Facility that has not paid its proportionate share of that payment. Each Guarantor’s right of contribution
will be subject to the terms and conditions of this guaranty. The provisions of this guaranty in no respect
limit the obligations and liabilities of any Guarantor to the DIP Lender, and each Guarantor will remain
liable to the DIP Lender for the full amount guaranteed by that Guarantor under the DIP Credit Facility.
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C.
No Subrogation. Notwithstanding any payment made by any Guarantor under this
Agreement or any set-off or application of funds of any Guarantor by the DIP Lender, no Guarantor is or
will be entitled to be subrogated to any of the rights of the DIP Lender against Borrower or any other
Guarantor or any collateral security or guaranty or right of offset held by the DIP Lender for the payment
of the DIP Obligations, and no Guarantor may seek or is or will be entitled to seek any contribution or
reimbursement from Borrower or any other Guarantor in respect of payments made by that Guarantor under
the DIP Credit Facility until Payment in Full of the DIP Obligations. If any amount is paid to any Guarantor
on account of those subrogation rights at any time before Payment in Full of the DIP Obligations, then that
Guarantor shall hold that amount in trust for the DIP Lender, segregated from other funds of that Guarantor,
and shall, promptly upon receipt by that Guarantor, turn that amount over to the DIP Lender in the exact
form received by that Guarantor (duly endorsed by that Guarantor to the DIP Lender, if required), to be
applied against the DIP Obligations, whether matured or unmatured, in such order as the DIP Lender
determines, unless otherwise specified in the DIP Credit Facility.
D.

Amendments, etc.

(a)
Each Guarantor will remain obligated under the DIP Credit Facility
notwithstanding that, without any reservation of rights against any Guarantor and without notice to or
further assent by any Guarantor, (i) any demand for payment of any of the DIP Obligations made by the
DIP Lender may be rescinded by the DIP Lender and any of the DIP Obligations may be continued; (ii) the
DIP Obligations, or the liability of any other person upon or for any part thereof, or any collateral security
or guaranty therefor or right of offset with respect thereto, may, from time to time, in whole or in part, be
renewed, extended, amended, modified, accelerated, compromised, waived, surrendered, or released by the
DIP Lender; and (iii) the DIP Credit Facility and any other documents executed and delivered in connection
therewith may be amended, modified, supplemented, or terminated, in whole or in part, as the DIP Lender
may deem advisable from time to time in accordance with the DIP Credit Facility. The DIP Lender does
not and will not have any obligation to protect, secure, perfect, or insure any lien at any time held by it as
security for the DIP Obligations or for this guaranty or any property subject thereto.
(b)
The DIP Lender may, from time to time, at its sole discretion and without notice
to any Guarantor, take any or all of the following actions: (i) retain or obtain a security interest in any
property to secure any of the DIP Obligations or any obligation under the DIP Credit Facility; (ii) retain or
obtain the primary or secondary obligation of any obligor or obligors, in addition to the undersigned, with
respect to any of the DIP Obligations; (iii) extend or renew any of the DIP Obligations for one or more
periods (whether or not longer than the original period), alter or exchange any of the DIP Obligations, or
release or compromise any obligation of any of Guarantor under the DIP Credit Facility or any obligation
of any nature of any other obligor with respect to any of the DIP Obligations; (iv) release any guaranty or
right of offset or its security interest in, or surrender, release, or permit any substitution or exchange for, all
or any part of any property securing any of the DIP Obligations or any obligation under the DIP Credit
Facility, or extend or renew for one or more periods (whether or not longer than the original period) or
release, compromise, alter, or exchange any obligations of any nature of any obligor with respect to any
such property; and (v) resort to any Guarantor (or any of them) for payment of any of the DIP Obligations
when due, whether or not the DIP Lender has resorted to any property securing any of the DIP Obligations
or any obligation under the Term Sheet or have proceeded against any other Guarantor or any other obligor
primarily or secondarily obligated with respect to any of the DIP Obligations.
E.

WAIVERS.

(a)
Each Guarantor waives, until the DIP Obligations are Paid in Full, to the furthest
extent permitted by applicable law, any and all notice of the creation, renewal, extension, or accrual of any
of the DIP Obligations and notice of or proof of reliance by the DIP Lender upon the guaranty contained in
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this Exhibit A or acceptance of the guaranty contained in this Exhibit A. The DIP Obligations, and any of
them, will conclusively be deemed to have been created, contracted, or incurred, or renewed, extended,
amended, or waived, in reliance upon the guaranty contained in this Exhibit A, and all dealings between
Borrower and any of the Guarantors, on the one hand, and the DIP Lender, on the other hand, likewise will
be conclusively presumed to have been had or consummated in reliance upon the guaranty contained in this
guaranty. To the furthest extent permitted by applicable law, each Guarantor waives, until the DIP
Obligations are Paid in Full, to the furthest extent permitted by applicable law, (i) diligence, presentment,
protest, demand for payment, and notice of default, dishonor, or nonpayment and all other notices
whatsoever to or upon Borrower or any of the Guarantors with respect to the DIP Obligations; (ii) notice
of the existence or creation or non-payment of all or any of the DIP Obligations; and (iii) all diligence in
collection or protection of or realization upon any DIP Obligations or any security for or guaranty of any
DIP Obligations. Without limiting the generality of any other waiver or other provision set forth in the
guaranty contained in this Exhibit A, each Guarantor waives all rights and defenses that such Guarantor
may have if all or part of the DIP Obligations are secured by real property to the furthest extent permitted
by applicable law.
(b)

The waivers set forth in this guaranty mean, among other things:

(i)
that the DIP Lender may collect from any Guarantor without first
foreclosing on any real or personal property collateral that may be pledged by that Guarantor,
Borrower, or any other guarantor;
(ii)
that if the DIP Lender forecloses on any real property collateral that may
be pledged by any Guarantor, Borrower, or any other guarantor:
(A)
the amount of the DIP Obligations or any obligations of any
guarantor in respect thereof may be reduced only by the price for which that collateral is
sold at the foreclosure sale, even if the collateral is worth more than the sale price; and
(B)
the DIP Lender may collect from that Guarantor even if the DIP
Lender, by foreclosing on the real property collateral, has destroyed any right such
Guarantor may have to collect from Borrower, any other Guarantor or any other guarantor.
(c)
Each waiver set forth in this guaranty is an unconditional and irrevocable waiver
of any rights and defenses each Guarantor may have if all or part of the DIP Obligations are secured by real
property to the furthest extent permitted under applicable law.
(d)
Without limiting the generality of any other waiver or other provision set
forth in this guaranty, to the maximum extent permitted by applicable law, each Guarantor waives
all rights and defenses arising out of an election of remedies by the DIP Lender, even though that
election of remedies, such as a nonjudicial foreclosure with respect to security for the DIP
Obligations, has destroyed that Guarantor’s rights of subrogation and reimbursement against
Borrower by the operation of applicable law.
F.
Payments. Each Guarantor hereby guarantees that payments under the DIP Credit Facility
will be paid to the DIP Lender without set-off or counterclaim in United States dollars.
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[FORM OF] BORROWING BASE CERTIFICATE
VALERITAS HOLDINGS, INC.
Dated ___________________ (the “Delivery Date”)
As of ___________________ (the “Determination Date”)
THIS BORROWING BASE CERTIFICATE (this “Certificate”) is dated as of the Delivery Date,
and is delivered in accordance with the terms of that certain Senior Secured Superpriority Priming Debtorin-Possession Credit Facility Term Sheet, dated as of February 9, 2020 (as amended, restated, amended and
restated, supplemented or otherwise modified from time to time, including all schedules, annexes and
exhibits hereto, the “Term Sheet”), by and among VALERITAS HOLDINGS, INC., a Delaware
corporation (the “Borrower”), the other Debtors (as defined below) party thereto, HB FUND LLC, as DIP
Lender (as defined therein), and the other parties party thereto, in connection with cases to be filed by
Borrower and the Guarantors (as defined therein) (collectively, the “Debtors”) in the United States
Bankruptcy Court for the District of Delaware pursuant to chapter 11 of title 11 of the United States Code
on February 9, 2020. Capitalized terms used herein without definition shall have the meanings set forth in
the Term Sheet. To the extent the provisions set forth in this Certificate conflict with any provisions in the
Term Sheet, the Term Sheet shall govern.
The undersigned, as the chief executive officer, president or chief financial officer of Debtors,
hereby certifies to the DIP Lender, on behalf of Debtors, and not in any individual capacity, that (i) he/she
is authorized to execute this Certificate and (ii) the following calculation of Availability and the Borrowing
Base as of the Determination Date is true and correct:
(A) INTERIM COMMITMENT

$5,500,000

(i) 80% of the book value of eligible accounts receivable
(as defined in the Term Sheet) owned by the Debtors

$_________
PLUS

(ii) 75% of the book value of eligible domestic inventory
(as defined in the Term Sheet)

$_________
PLUS

(iii) 35% of the book value of eligible foreign inventory (as
defined in the Term Sheet)

$_________
EQUALS

(B) BORROWING BASE = (i) plus (ii) plus (iii)

$_________
MINUS

(1) any reserves established by the DIP Lender in its
reasonable discretion to reflect any circumstance which
might impair the ability of the DIP Lender to realize

$_________
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upon its first priority security interest in the DIP
Collateral (it being understood, that no such reserves
shall be established as of the date of the making of the
first draw of Interim DIP Loans other than a reserve in
an amount equal to the Carve-Out (as defined in the
Interim Order or the Final Order, as applicable)) and the
amount of any Permitted Liens
(C) NET BORROWING BASE = (B) minus (1)

$_________

(D) The lesser of (A) and (C)

$_________
MINUS

(2) the aggregate principal balance of Interim DIP Loans
outstanding (exclusive of any amounts “paid in kind”)

$_________
EQUALS

(E) AVAILABILITY = (D) minus (2)

$_________

[Signature page follows]

Case 20-10290-LSS

Doc 16-2

Filed 02/10/20

Page 38 of 50

IN WITNESS WHEREOF, each of the undersigned has duly executed and delivered this Certificate
as of the date first set forth above.
DEBTORS:
VALERITAS HOLDINGS, INC., as a Debtor
By: ______________________________________
Name:
Title:
VALERITAS SECURITY CORPORATION,
as a Debtor
By: ______________________________________
Name:
Title:
VALERITAS, INC., as a Debtor
By: ______________________________________
Name:
Title:
VALERITAS US, LLC, as a Debtor
By: ______________________________________
Name:
Title:

[Signature Page to Borrowing Base Certificate]
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[FORM OF] NOTICE OF BORROWING
VALERITAS HOLDINGS, INC.
Date: ____________________
THIS NOTICE OF BORROWING (this “Notice”) is delivered in accordance with the terms of that
certain Senior Secured Superpriority Priming Debtor-in-Possession Credit Facility Term Sheet, dated as of
February 9, 2020 (as amended, restated, amended and restated, supplemented or otherwise modified from
time to time, including all schedules, annexes and exhibits hereto, the “Term Sheet”), by and among
VALERITAS HOLDINGS, INC., a Delaware corporation (the “Borrower”), the other Debtors (as defined
below) party thereto, HB FUND LLC, as DIP Lender (as defined therein), and the other parties party
thereto, in connection with cases to be filed by Borrower and the Guarantors (as defined therein)
(collectively, the “Debtors”) in the United States Bankruptcy Court for the District of Delaware pursuant
to chapter 11 of title 11 of the United States Code on February 9, 2020. Capitalized terms used herein
without definition shall have the meanings set forth in the Term Sheet. To the extent the provisions set
forth in this Notice conflict with any provisions in the Term Sheet, the Term Sheet shall govern.
The undersigned, as the chief executive officer, president or chief financial officer of Borrower,
hereby certifies to the DIP Lender, on behalf of Borrower, and not in any individual capacity, that he/she is
authorized to execute this Notice and hereby gives notice to the DIP Lender of Borrower’s request to borrow
DIP Loans in the amount of $__________________ on ____________________.
The undersigned hereby requests that such funds be disbursed to the following account:
Name of Bank:
ABA No.:
Account No.:
Account Name:
Reference:

__________________________________
__________________________________
__________________________________
__________________________________
__________________________________

The undersigned hereby certifies that, both before and after giving effect to the request above, each
of the [“Conditions Precedent to Each Interim DIP Loan”] / [“Conditions Precedent to Final DIP Loan”]
set forth in the Term Sheet has been satisfied (or waived in writing by the DIP Lender in its sole and absolute
discretion).
[Signature page follows]
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IN WITNESS WHEREOF, the undersigned has duly executed and delivered this Notice as of the
date first set forth above.
BORROWER:
VALERITAS HOLDINGS, INC., as Borrower
By: ______________________________________
Name:
Title:

[Signature Page to Notice of Borrowing]
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EXHIBIT D TO TERM SHEET
Chapter 11 Milestones

Chapter 11 Milestone

Specified Deadline

1. Commencement of the Chapter 11 Cases and filing
with the Bankruptcy Court of the (i) motion to approve
the DIP Credit Facility, (ii) motion to approve a Sale and
(iii) motion to approve Zealand Pharma A/S as the
stalking horse bidder and bidding procedures and (iv)
such other first day papers as may be approved or
requested by the DIP Lender, all of which shall be in form
and substance acceptable to the DIP Lender in its sole
discretion.

No later than February 9, 2020

2. Entry by the Bankruptcy Court of the Interim Order.

No later than February 14, 2020

3. Entry by the Bankruptcy Court of an order approving
Zealand Pharma A/S as the stalking horse bidder pursuant
to the terms of the Asset Purchase Agreement and bid
procedures (all in form and substance acceptable to the
DIP Lender) (the “Bid Procedures”).

No later than March 4, 2020

4. Entry by the Bankruptcy Court of the Final Order.

No later than March 12, 2020

5. Last day to submit counterbids in accordance with the
Bid Procedures (the “Bid Deadline”).

No later than March 12, 2020

6. Auction, if any qualified competing bids are submitted
by any qualified purchasers, in accordance with the Bid
Procedures.

No later than March 17, 2020

7. Hearing to approve Sale and entry of an Sale Order.

No later than March 20, 2020

8. Closing of Sale in accordance with the terms of the
Asset Purchase Agreement and receipt by the DIP Lender
of the Payoff Amount.

No later than April 3, 2020
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[FORM OF] CLOSING CERTIFICATE
VALERITAS HOLDINGS, INC.
Date: ___________________
THIS CLOSING CERTIFICATE (this “Certificate”) is delivered in accordance with the terms of
that certain Senior Secured Superpriority Priming Debtor-in-Possession Credit Facility Term Sheet, dated
as of February 9, 2020 (as amended, restated, amended and restated, supplemented or otherwise modified
from time to time, including all schedules, annexes and exhibits hereto, the “Term Sheet”), by and among
VALERITAS HOLDINGS, INC., a Delaware corporation (the “Borrower”), the other Debtors (as defined
below) party thereto, HB FUND LLC, as DIP Lender (as defined therein), and the other parties party
thereto, in connection with cases to be filed by Borrower and the Guarantors (as defined therein)
(collectively, the “Debtors”) in the United States Bankruptcy Court for the District of Delaware pursuant
to chapter 11 of title 11 of the United States Code on February 9, 2020. Capitalized terms used herein
without definition shall have the meanings set forth in the Term Sheet. To the extent the provisions set
forth in this Certificate conflict with any provisions in the Term Sheet, the Term Sheet shall govern.
The undersigned, as the chief executive officer, president or chief financial officer of Debtors,
hereby certifies to the DIP Lender, on behalf of Debtors, and not in any individual capacity, that (i) he/she
is authorized to execute this Certificate and (ii) as of the date hereof, each of the conditions precedent set
forth below and in the Term Sheet has been satisfied (or waived in writing by the DIP Lender in its sole
and absolute discretion):
[Conditions Precedent to Each Interim DIP Loan]1
1.
Debtors have timely delivered to the DIP Lender the Approved Budget or any update
thereto required to be delivered in accordance with the Term Sheet.
2.
Debtors have delivered to the DIP Lender a Notice of Borrowing, a Borrowing Base
Certificate and a Compliance Certificate.
3.
Debtors are in compliance with and have satisfied the Chapter 11 Milestones no later than
by the applicable Specified Deadline.
4.
The interim order (in form and substance acceptable to the DIP Lender in its sole and
absolute discretion) has been entered by the Bankruptcy Court (after a hearing on notice to all parties having
or asserting a lien on all or any portion of the DIP Collateral) and has not been reversed, modified, amended,
stayed or vacated, or in the case of any modification or amendment, in a manner without the consent of the
DIP Lender (the “Interim Order”), and the Debtors are in compliance in all respects with the Interim
Order.
5.
All of the “first day” motions, orders and related pleadings have been reviewed in advance
by the DIP Lender and are reasonably satisfactory in form and substance to the DIP Lender.

1

The following list should be included in the Closing Certificate delivered for each Interim DIP Loan.
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6.
The DIP Lender is satisfied that its liens and security interests have been perfected in the
DIP Collateral (other than with respect to security interests in eligible foreign inventory) and constitute
first-priority liens (subject only to Permitted Liens).
7.
All fees and out-of-pocket expenses of the DIP Lender relating to the DIP Credit Facility
(including, without limitation, reasonable fees and expenses of their counsel and external advisors) have
been paid in full.
8.
Debtors have insurance (including, without limitation, commercial general liability and
property insurance) with respect to the DIP Collateral in such amounts and scope as is reasonably acceptable
to the DIP Lender, and the DIP Lender has received additional insured and loss payee endorsements, as
applicable, with respect thereto, in form and substance reasonably acceptable to the DIP Lender.
9.
The DIP Lender has received the results of a recent lien, tax and judgment search in each
relevant jurisdiction with respect to Debtors, and such search revealed no liens on any of the assets of
Debtors other than Permitted Liens and liens of the Prepetition Secured Parties.
10.
No Event of Default has occurred and is continuing on the Interim Closing Date, or after
giving effect to the Interim DIP Loan.
11.
All representations and warranties of the Debtors set forth in the Term Sheet are true and
correct in all material respects.
12.
Subject to Bankruptcy Court approval, (i) each Debtor has the corporate power and
authority to make, deliver and perform its obligations under the Term Sheet and the Interim Order, and (ii)
no consent or authorization of, or filing with, any person (including, without limitation, any governmental
authority) is required in connection with the execution, delivery or performance by each Debtor, or for the
validity or enforceability in accordance with its terms against such Debtor, of the Term Sheet and the
Interim Order except for consents, authorizations and filings which have been obtained or made and are in
full force and effect and except for such consents, authorizations and filings, the failure to obtain or perform,
could not reasonably be expected to cause a Material Adverse Change.
13.
The DIP Lender has received a copy of the fully-executed Asset Purchase Agreement,
which is in form and substance acceptable to the DIP Lender in its sole and absolute discretion; it being
understood that the draft of the Asset Purchase Agreement dated February 9, 2020 and delivered to the DIP
Lender is an acceptable form of Asset Purchase Agreement.
14.
The DIP Lender has received such other information and/or deliverables as the DIP Lender
may reasonably require.
[Conditions Precedent to Final DIP Loan]2
1.
Debtors have delivered to the DIP Lender a Notice of Borrowing, a Borrowing Base Certificate
(for clarity, in respect of the Interim DIP Loans) and a Compliance Certificate.
2.
All representations and warranties of the Debtors set forth in the Term Sheet are true and correct
in all material respects.

2

The following list should be included in the Closing Certificate delivered for the Final DIP Loan.
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3.
No Event of Default has occurred and is continuing on the Final Closing Date, or after giving
effect to the Final DIP Loan.
4.

All fees and expenses, including reasonable attorney’s fees of the DIP Lender, have been paid

5.

The Chapter 11 Milestones have been satisfied by the applicable Specified Deadline.

in full.

6.
A final order (in form and substance acceptable to the DIP Lender in its sole and absolute
discretion) approving the DIP Credit Facility has been entered, which final order has not been reversed,
modified, amended, stayed or vacated or in the case of any modification or amendment, in a manner without
the consent of the DIP Lender (the “Final Order”, together with the Interim Order, the “DIP Order”)) and the
Debtors are in compliance in all respects with the Final Order.
7.
All conditions to the consummation of the Asset Purchase Agreement (including, without
limitation, of clarity, the satisfaction of the provisions of Section 9.3(l) (or any corresponding provision thereto)
of the Asset Purchase Agreement) have been satisfied in accordance with the terms thereof (or waived with the
prior written consent of the DIP Lender), other than the entry of a Sale Order.
8.
Subject to entry of a Sale Order, the parties to the Asset Purchase Agreement are ready, willing
and able to close.
9.

The Asset Purchase Agreement remains in full force and effect.
[Signature page follows]
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IN WITNESS WHEREOF, each of the undersigned has duly executed and delivered this Certificate
as of the date first set forth above.
DEBTORS:
VALERITAS HOLDINGS, INC., as a Debtor
By: ______________________________________
Name:
Title:
VALERITAS SECURITY CORPORATION,
as a Debtor
By: ______________________________________
Name:
Title:
VALERITAS, INC., as a Debtor
By: ______________________________________
Name:
Title:
VALERITAS US, LLC, as a Debtor
By: ______________________________________
Name:
Title:

[Signature Page to Closing Certificate]
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[FORM OF] COMPLIANCE CERTIFICATE
VALERITAS HOLDINGS, INC.
Dated ___________________ (the “Delivery Date”)
As of ___________________ (the “Determination Date”)
THIS COMPLIANCE CERTIFICATE (this “Certificate”) is dated as of the Delivery Date, and is
delivered in accordance with the terms of that certain Senior Secured Superpriority Priming Debtor-inPossession Credit Facility Term Sheet, dated as of February 9, 2020 (as amended, restated, amended and
restated, supplemented or otherwise modified from time to time, including all schedules, annexes and
exhibits hereto, the “Term Sheet”), by and among VALERITAS HOLDINGS, INC., a Delaware
corporation (the “Borrower”), the other Debtors (as defined below) party thereto, HB FUND LLC, as DIP
Lender (as defined therein), and the other parties party thereto, in connection with cases to be filed by
Borrower and the Guarantors (as defined therein) (collectively, the “Debtors”) in the United States
Bankruptcy Court for the District of Delaware pursuant to chapter 11 of title 11 of the United States Code
on February 9, 2020. Capitalized terms used herein without definition shall have the meanings set forth in
the Term Sheet. To the extent the provisions set forth in this Certificate conflict with any provisions in the
Term Sheet, the Term Sheet shall govern.
The undersigned, as the chief executive officer, president or chief financial officer of Debtors,
hereby certifies to the DIP Lender, on behalf of Debtors, and not in any individual capacity, that (i) he/she
is authorized to execute this Certificate and (ii) the following is true and correct:
1.

No Event of Default has occurred and is continuing on the Determination Date;

2.
The Liquidity of the Debtors (a) as of the Determination Date is $__________________
and (b) as of the Delivery Date is $__________________; and
3.
For the weekly period ending on the Determination Date, the Debtors have maintained
minimum end of day daily Liquidity of $__________________ and therefore are in compliance with the
Liquidity covenant set forth in the Term Sheet.
As used herein “Liquidity” means, at the time of determination, all cash and cash equivalents of
Debtors in deposit or securities accounts in which the DIP Lender has “control” pursuant to and within the
meaning of Section 9-104 and/or 9-106 of the Uniform Commercial Code or pursuant to the terms and
conditions set forth in the Interim DIP Order and which is not “restricted” (unless such appearance is related
to the liens created under the Interim DIP Order). For the avoidance of doubt, Liquidity shall not include
any amounts in the Estate Professional Fee Escrow.
[Signature page follows]
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IN WITNESS WHEREOF, each of the undersigned has duly executed and delivered this Certificate
as of the date first set forth above.
DEBTORS:
VALERITAS HOLDINGS, INC., as a Debtor
By: ______________________________________
Name:
Title:
VALERITAS SECURITY CORPORATION,
as a Debtor
By: ______________________________________
Name:
Title:
VALERITAS, INC., as a Debtor
By: ______________________________________
Name:
Title:
VALERITAS US, LLC, as a Debtor
By: ______________________________________
Name:
Title:

[Signature Page to Compliance Certificate]
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EXHIBIT A TO TERM SHEET
Guaranty
Capitalized terms used herein without definition having the meaning set forth in the Senior Secured
Superpriority Debtor-in-Possession Credit Facility Term Sheet to which this Exhibit is attached.
A.

Guaranty.

(a)
Each of the Guarantors hereby, jointly and severally, unconditionally and
irrevocably, as a primary obligor and not only a surety, guarantees to the DIP Lender, the prompt and
complete payment and performance by Borrower when due (whether at the stated maturity, by acceleration
or otherwise) of all obligations (monetary (including post-petition interest, allowed or not) or otherwise) of
Borrower under the DIP Credit Facility all in each case howsoever created, arising or evidenced, whether
direct or indirect, absolute or contingent, now or hereafter existing, or due or to become due. The guarantee
contained in this Exhibit A is a primary and original obligation of each Guarantor, is not merely the creation
of a surety relationship, and is an absolute, unconditional, and continuing guaranty of payment and
performance which will remain in full force and effect without respect to future changes in conditions.
(b)
Notwithstanding any provision of the DIP Credit Facility to the contrary, the
maximum liability of each Guarantor under the DIP Credit Facility will in no event exceed the amount that
can be guaranteed by that Guarantor under applicable federal and state laws relating to the insolvency of
debtors (after giving effect to the right of contribution established herein).
(c)
Each Guarantor agrees that the DIP Obligations may at any time and from time to
time exceed the amount of the liability of that Guarantor under the DIP Credit Facility without impairing
the guaranty contained in this Exhibit A or affecting the rights and remedies of the DIP Lender under the
DIP Credit Facility.
(d)
The guaranty contained in this Exhibit A will remain in full force and effect until
irrevocable payment in full of the DIP Obligations.
(e)
No payment made by Borrower, any of the Guarantors, any other guarantor, or any
other person or received or collected by the DIP Lender from Borrower, any of the Guarantors, any other
guarantor, or any other person by virtue of any action or proceeding or any set-off or appropriation or
application at any time or from time to time in reduction of or in payment of the DIP Obligations will be
deemed to modify, reduce, release, or otherwise affect the liability of any Guarantor under the DIP Credit
Facility, which Guarantor will, notwithstanding any such payment (other than any payment made by that
Guarantor in respect of the DIP Obligations or any payment received or collected from that Guarantor in
respect of the DIP Obligations), remain liable for the DIP Obligations up to the maximum liability of that
Guarantor under the DIP Credit Facility until Payment in Full of the DIP Obligations.
B.
Right of Contribution. Each Guarantor hereby agrees that to the extent that a Guarantor
has paid more than its proportionate share of any payment made under the Term Sheet, that Guarantor will
be entitled to seek and receive contribution from and against any other Guarantor under the DIP Credit
Facility that has not paid its proportionate share of that payment. Each Guarantor’s right of contribution
will be subject to the terms and conditions of this guaranty. The provisions of this guaranty in no respect
limit the obligations and liabilities of any Guarantor to the DIP Lender, and each Guarantor will remain
liable to the DIP Lender for the full amount guaranteed by that Guarantor under the DIP Credit Facility.
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C.
No Subrogation. Notwithstanding any payment made by any Guarantor under this
Agreement or any set-off or application of funds of any Guarantor by the DIP Lender, no Guarantor is or
will be entitled to be subrogated to any of the rights of the DIP Lender against Borrower or any other
Guarantor or any collateral security or guaranty or right of offset held by the DIP Lender for the payment
of the DIP Obligations, and no Guarantor may seek or is or will be entitled to seek any contribution or
reimbursement from Borrower or any other Guarantor in respect of payments made by that Guarantor under
the DIP Credit Facility until Payment in Full of the DIP Obligations. If any amount is paid to any Guarantor
on account of those subrogation rights at any time before Payment in Full of the DIP Obligations, then that
Guarantor shall hold that amount in trust for the DIP Lender, segregated from other funds of that Guarantor,
and shall, promptly upon receipt by that Guarantor, turn that amount over to the DIP Lender in the exact
form received by that Guarantor (duly endorsed by that Guarantor to the DIP Lender, if required), to be
applied against the DIP Obligations, whether matured or unmatured, in such order as the DIP Lender
determines, unless otherwise specified in the DIP Credit Facility.
D.

Amendments, etc.

(a)
Each Guarantor will remain obligated under the DIP Credit Facility
notwithstanding that, without any reservation of rights against any Guarantor and without notice to or
further assent by any Guarantor, (i) any demand for payment of any of the DIP Obligations made by the
DIP Lender may be rescinded by the DIP Lender and any of the DIP Obligations may be continued; (ii) the
DIP Obligations, or the liability of any other person upon or for any part thereof, or any collateral security
or guaranty therefor or right of offset with respect thereto, may, from time to time, in whole or in part, be
renewed, extended, amended, modified, accelerated, compromised, waived, surrendered, or released by the
DIP Lender; and (iii) the DIP Credit Facility and any other documents executed and delivered in connection
therewith may be amended, modified, supplemented, or terminated, in whole or in part, as the DIP Lender
may deem advisable from time to time in accordance with the DIP Credit Facility. The DIP Lender does
not and will not have any obligation to protect, secure, perfect, or insure any lien at any time held by it as
security for the DIP Obligations or for this guaranty or any property subject thereto.
(b)
The DIP Lender may, from time to time, at its sole discretion and without notice
to any Guarantor, take any or all of the following actions: (i) retain or obtain a security interest in any
property to secure any of the DIP Obligations or any obligation under the DIP Credit Facility; (ii) retain or
obtain the primary or secondary obligation of any obligor or obligors, in addition to the undersigned, with
respect to any of the DIP Obligations; (iii) extend or renew any of the DIP Obligations for one or more
periods (whether or not longer than the original period), alter or exchange any of the DIP Obligations, or
release or compromise any obligation of any of Guarantor under the DIP Credit Facility or any obligation
of any nature of any other obligor with respect to any of the DIP Obligations; (iv) release any guaranty or
right of offset or its security interest in, or surrender, release, or permit any substitution or exchange for, all
or any part of any property securing any of the DIP Obligations or any obligation under the DIP Credit
Facility, or extend or renew for one or more periods (whether or not longer than the original period) or
release, compromise, alter, or exchange any obligations of any nature of any obligor with respect to any
such property; and (v) resort to any Guarantor (or any of them) for payment of any of the DIP Obligations
when due, whether or not the DIP Lender has resorted to any property securing any of the DIP Obligations
or any obligation under the Term Sheet or have proceeded against any other Guarantor or any other obligor
primarily or secondarily obligated with respect to any of the DIP Obligations.
E.

WAIVERS.

(a)
Each Guarantor waives, until the DIP Obligations are Paid in Full, to the furthest
extent permitted by applicable law, any and all notice of the creation, renewal, extension, or accrual of any
of the DIP Obligations and notice of or proof of reliance by the DIP Lender upon the guaranty contained in
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this Exhibit A or acceptance of the guaranty contained in this Exhibit A. The DIP Obligations, and any of
them, will conclusively be deemed to have been created, contracted, or incurred, or renewed, extended,
amended, or waived, in reliance upon the guaranty contained in this Exhibit A, and all dealings between
Borrower and any of the Guarantors, on the one hand, and the DIP Lender, on the other hand, likewise will
be conclusively presumed to have been had or consummated in reliance upon the guaranty contained in this
guaranty. To the furthest extent permitted by applicable law, each Guarantor waives, until the DIP
Obligations are Paid in Full, to the furthest extent permitted by applicable law, (i) diligence, presentment,
protest, demand for payment, and notice of default, dishonor, or nonpayment and all other notices
whatsoever to or upon Borrower or any of the Guarantors with respect to the DIP Obligations; (ii) notice
of the existence or creation or non-payment of all or any of the DIP Obligations; and (iii) all diligence in
collection or protection of or realization upon any DIP Obligations or any security for or guaranty of any
DIP Obligations. Without limiting the generality of any other waiver or other provision set forth in the
guaranty contained in this Exhibit A, each Guarantor waives all rights and defenses that such Guarantor
may have if all or part of the DIP Obligations are secured by real property to the furthest extent permitted
by applicable law.
(b)

The waivers set forth in this guaranty mean, among other things:

(i)
that the DIP Lender may collect from any Guarantor without first
foreclosing on any real or personal property collateral that may be pledged by that Guarantor,
Borrower, or any other guarantor;
(ii)
that if the DIP Lender forecloses on any real property collateral that may
be pledged by any Guarantor, Borrower, or any other guarantor:
(A)
the amount of the DIP Obligations or any obligations of any
guarantor in respect thereof may be reduced only by the price for which that collateral is
sold at the foreclosure sale, even if the collateral is worth more than the sale price; and
(B)
the DIP Lender may collect from that Guarantor even if the DIP
Lender, by foreclosing on the real property collateral, has destroyed any right such
Guarantor may have to collect from Borrower, any other Guarantor or any other guarantor.
(c)
Each waiver set forth in this guaranty is an unconditional and irrevocable waiver
of any rights and defenses each Guarantor may have if all or part of the DIP Obligations are secured by real
property to the furthest extent permitted under applicable law.
(d)
Without limiting the generality of any other waiver or other provision set
forth in this guaranty, to the maximum extent permitted by applicable law, each Guarantor waives
all rights and defenses arising out of an election of remedies by the DIP Lender, even though that
election of remedies, such as a nonjudicial foreclosure with respect to security for the DIP
Obligations, has destroyed that Guarantor’s rights of subrogation and reimbursement against
Borrower by the operation of applicable law.
F.
Payments. Each Guarantor hereby guarantees that payments under the DIP Credit Facility
will be paid to the DIP Lender without set-off or counterclaim in United States dollars.

