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SUPPLEMENTAL OBJECTION TO MOTION OF 
DEBTORS FOR FINAL ORDER (A) AUTHORIZING 
THE DEBTORS TO OBTAIN POST PETITION 
FINANCING (B) AUTHORIZING THE DEBTORS TO 
USE CASH COLLATERAL AND (C) GRANTING 
ADEQUATE PROTECTION TO PREPETITION 
SECURED CREDITORS PURSUANT TO 11 U.S.C. §§ 
105, 363, 364, 1107 AND 1108 

HEARING: 
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Time:  10:00 a.m. 
Ctrm:  1568

 Affects All Debtors 

 Affects O’Connor Hospital 
 Affects Saint Louise Regional 

Hospital 
 Affects St. Francis Medical Center 
 Affects St. Vincent Medical 

Center 
 Affects Seton Medical Center 
 Affects O’Connor Hospital 

Foundation 
 Affects Saint Louise Regional 

Hospital Foundation 
 Affects St. Francis Medical Center 

of Lynwood Medical Foundation 
 Affects St. Vincent Foundation 
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Foundation 
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 Affects DePaul Ventures - San 
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Secured creditors UMB Bank, N.A., as successor master indenture trustee for the master 

indenture obligations described more fully below (the “Master Trustee”), and Wells Fargo 

Bank, National Association, as indenture trustee for the series 2005 revenue bonds also 

described more fully below (the “Series 2005 Trustee”, and, collectively with the Master 

Trustee, the “Secured Parties”) submit the following supplemental objection to the Debtors’ 

request for a final order (a “Final Order”) allowing their “Emergency Motion of Debtors for 

Interim and Final Orders (A) Authorizing the Debtors to Obtain Post Petition Financing (B) 

Authorizing the Debtors to Use Cash Collateral and (C) Granting Adequate Protection to 

Prepetition Secured Creditors Pursuant to 11 U.S.C. §§ 105, 363, 364, 1107 and 1108”

[Docket No. 31] (the “Financing Motion”).   

This supplemental objection is necessary to address two significant new issues that have 

emerged in connection with the Financing Motion, including one raised for the first time in the 

Debtors’ “Omnibus Reply of Debtors’ to the Objections to the Debtors’ Motion for Final Order 

(A) Authorizing the Debtors to Obtain Post Petition Financing (B) Authorizing the Debtors to 

use Cash Collateral and (C) Granting Adequate Protection to Prepetition Secured Creditors 

Pursuant to 11 U.S.C. §§ 105, 363, 364, 1107 and 1108” [Docket No. 309] (the “Financing 

Motion Reply”).  In support of this supplemental objection, the Secured Parties state as follows: 

I. PRELIMINARY STATEMENT 

1. This supplemental objection addresses the Debtors’1 recent assertion that the 

Secured Parties cannot challenge provisions of the Financing Motion under the guise of a 

prepetition Intercreditor Agreement, including terms that would grant other prepetition creditors 

priming replacement liens over the Secured Parties’ prepetition collateral.  That prepetition 

collateral includes hospital facilities that are not subject to the Intercreditor Agreement.  As the 

Secured Parties were finalizing this supplemental objection to address the Debtor’s new claim, 

1 Capitalized terms not defined in this supplemental objection are as defined in the Financing Motion. 
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another party to the Intercreditor Agreement, U.S. Bank National Association (the “Note 

Trustee”), filed its own supplemental response in these cases setting forth a similar argument.2

2. The timing of this new argument alone speaks volumes about the sincerity and 

merit of this contention.  The Secured Parties submit that the Debtors’ position, at least, has 

everything to do with the Debtors’ desire to resolve at any cost an inconvenient (to the Debtors) 

intercreditor dispute that stands in the way of the Debtors’ proposed Final Order on the 

Financing Motion, even if that cost involves interpreting the Intercreditor Agreement to 

materially alter the Secured Parties’ prepetition lien priority in their prepetition collateral.  The 

Debtors’ and Note Trustee’s position that they are merely “enforcing” the Intercreditor 

Agreement is also noteworthy; the Secured Parties have consistently indicated that further relief 

on the Financing Motion must respect and acknowledge the Intercreditor Agreement’s terms.  

Under the banner of “enforcing” the Intercreditor Agreement, the Debtors and Note Trustee 

now seek the Court’s assistance to override, amend or reinterpret the Intercreditor Agreement to 

the Note Trustee’s advantage and the Secured Parties’ detriment.  

3. As set forth more fully below, the Debtors’ and Note Trustee’s argument is 

expressly contradicted by the Intercreditor Agreement terms and is not supported by applicable 

law.  The Court should reject the underlying attempt by the Debtors and the Note Trustee to 

twist the Intercreditor Agreement into a purported advance consent by the Secured Parties to a 

result that violates the priorities carefully articulated in that very agreement.  The Secured 

Parties have not consented and do not consent to the proposed Final Order’s unauthorized grant 

of a priority replacement lien to the Note Trustee on estate assets on which it has a prepetition 

2 See “Combined Limited Response of U.S. Bank National Association, as Series 2015 Note Trustee and 
Series 2017 Note Trustee, to Master Trustee and Series 2005 Trustee’s Objection to Motion of Debtors for Final 
Order (A) Authorizing the Debtors to Obtain Post Petition Financing (B) Authorizing the Debtors to Use Cash 
Collateral and (C) Granting Adequate Protection to Prepetition Secured Creditors Pursuant to 11 U.S.C. §§ 105, 
363, 364, 1107 and 1108” [Docket No. 367] (the “Note Trustee Financing Motion Response”). 

Case 2:18-bk-20151-ER    Doc 380    Filed 10/02/18    Entered 10/02/18 16:18:42    Desc
 Main Document      Page 5 of 55



-3- 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

lien on a parity with the Secured Parties.  The Debtors and Note Trustee cannot avoid a full 

review of the issues the Secured Parties have raised over the Financing Motion.3

4. Separately, this supplemental objection also relates to a new debtor-in-possession 

financing alternative that offers better terms than the existing DIP Facility the Debtors are 

seeking to implement through the Financing Motion.  As noted in a prior submission by the 

Secured Parties in these cases, the Secured Parties were not meaningfully consulted regarding 

the planned filing of these cases, nor were they or holders of the Series 2005 Bonds approached 

regarding their interest in providing debtor-in-possession financing.  Although the lack of prior 

communications prevented the Secured Parties or holders of the Series 2005 Bonds from 

evaluating potential debtor-in-possession financing and presenting terms sooner, certain 

institutional holders of the Series 2005 Bonds have now made this financing alternative possible 

under terms that are more favorable to the estates and that would avoid valuation disputes over 

adequate protection.  The Court should thus deny the Financing Motion. 

II. BACKGROUND 

A. Background relevant to allegations that the Secured Parties have consented 
to the Financing Motion. 

5. The Debtors and the Note Trustee are attempting to use a procedural tactic to side 

step the Secured Parties’ objections to the Financing Motions, including objections to priming 

replacement liens.   

6. This effort to avoid the substantive issues raised by the Secured Parties arose long 

after an initial hearing on the Financing Motion and after a month of negotiation over the DIP 

Facility and the Debtors’ adequate protection obligations.  At no time during these negotiations 

did the Debtors or Note Trustee question the Secured Parties’ rights to contest issues underlying 

the proposed DIP Facility.  This contention only arose after the Secured Parties identified 

3 More importantly, the Secured Parties’ resolution of this matter provides for maintaining the status quo
and otherwise reserving the rights of all Prepetition Secured Creditors regarding the priority of the replacement 
liens, to the extent this actually becomes an issue. 
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material issues with the Financing Motion in their “Objection to Motion of Debtors for Final 

Order (A) Authorizing the Debtors to Obtain Post Petition Financing (B) Authorizing the 

Debtors to use Cash Collateral and (C) Granting Adequate Protection to Prepetition Secured 

Creditors Pursuant to 11 U.S.C. §§ 105, 363, 364, 1107 and 1108” [Docket No. 292] (the 

“Financing Motion Objection”).  The Financing Motion Objection establishes that no Final 

Order or other relief on the Financing Motion can provide adequate protection to the Secured 

Parties if the proposed replacement liens granted to other secured creditors prime the Secured 

Parties’ existing prepetition liens.  See Financing Motion Objection ¶¶ 27 – 34.  In its current 

form, the Debtors are pursuing a Final Order that does exactly that.   

7. The Debtors and Note Trustee are pushing interpretations of the “Second 

Amended and Restated Intercreditor Agreement” (the “Intercreditor Agreement”) among 

Debtor Verity Health System of California, Inc., the Master Trustee, and the Notes Trustee that 

are actually contrary to the relevant agreement terms.  A copy of the Intercreditor Agreement is 

of record in these cases as part of Docket No. 219.  For the convenience of the Court and other 

parties, a copy is also attached as Exhibit A.   

8. The Debtors and Note Trustee seek to overcome the Secured Parties’ natural 

objection to the Debtors’ plan to provide other prepetition creditors priming liens on the 

Secured Parties’ collateral by claiming that the Secured Parties, having specifically negotiated 

an Intercreditor Agreement, and the collateral on which the Note Trustee would have a priming 

lien, consented in advance to the Note Trustee unilaterally awarding itself additional, priming 

collateral. 

9. None of the Debtors’ or Note Trustee’s arguments provide meaningful context 

about the Intercreditor Agreement they are claiming to “enforce” or its relevant terms.  In order 

to fully understand the terms and context of the Intercreditor Agreement the following facts are 

necessary: 

(i) The Intercreditor Agreement was originally executed when the 
Debtors began sponsoring Working Capital Notes in 2015.  

Case 2:18-bk-20151-ER    Doc 380    Filed 10/02/18    Entered 10/02/18 16:18:42    Desc
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Currently, the Intercreditor Agreement applies to the Series 2005 
Bonds, and Working Capital Notes issued in 2015 and 2017.   

(ii) In 2015, as now, VHS and five affiliates were members of an 
“Obligated Group” and, as parties to a Master Trust Indenture, had 
existing debt obligations with respect to the Series 2005 Bonds.  
Those debt obligations were secured by “Obligations” issued under 
the Master Trust Indenture with the same principal amounts and 
repayment terms as the repayment terms of the Series 2005 Bonds.  
The Obligations were (and are) secured by liens in favor of the 
Master Trustee on the Obligated Group members’ accounts and on 
the real and personal property associated with the Debtors’ six 
acute care hospital facilities (collectively, the “MTI Collateral”).   

(iii) The Debtors’ capital structure was modified in 2015 when the 
Debtors first issued Working Capital Notes.  As with the Series 
2005 Bonds, the Debtors’ debt obligations with respect to the 
Working Capital Notes are secured by Obligations issued under the 
Master Trust Indenture, and those Obligations are also secured by 
MTI Collateral. The liens associated with the Obligations specific 
to the Working Capital Notes (defined in the Intercreditor 
Agreement as “MTI Note Obligations”) have the same priority as 
the liens associated with the Obligations specific to the Series 2005 
Bonds.  In addition, however, a subset of the MTI Collateral, 
namely accounts of the Obligated Group and the real and personal 
property associated with Saint Louise Regional Hospital and St. 
Francis Medical Center, two of the Debtors’ six acute care hospital 
facilities (described in the documents as the “Notes Collateral”), 
were, under a separate set of instruments, pledged directly to the 
Note Trustee.4  The Master Trust Indenture permits the Obligated 
Group to grant senior liens on certain of its property to creditors 
other than the Master Trustee, and the liens on the Notes Collateral 
were intended to fit into these terms.  Liens on the Obligated 
Group’s other hospital assets did not fit into the permitted lien 
“basket” under the Master Trust Indenture and were therefore not 
included in the senior lien Notes Collateral. 

(iv) The Intercreditor Agreement exists solely for the purpose of 
acknowledging the priority position of the Note Trustee versus the 
Master Trustee in specified and limited assets of the Obligated 
Group.  See Intercreditor Agreement Schedule C (describing Notes 
Collateral).  It does not grant the Note Trustee priority on any 
Obligated Group assets not listed in the Intercreditor Agreement, 
and any such grant would have violated the permitted liens 

4 Certain additional real property was later pledged to the Note Trustee in connection with Working Capital 
Notes issued in 2017. 
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covenant of the Master Trust Indenture and would have permitted 
the Series 2005 Trustee to accelerate the Series 2005 Bonds and 
the Obligations.   

(v) As mentioned, MTI Collateral that is not Notes Collateral includes, 
among other material assets, real and personal property of four of 
the Debtors’ six acute care hospital facilities.  The liens associated 
with the Series 2005 Bonds and the Working Capital Notes in this 
other MTI Collateral have equal rank and are not governed by the 
Intercreditor Agreement.  

(vi) The Secured Parties carefully negotiated the terms of the priority 
lien on the St. Francis and Saint Louise hospital facilities under the 
Intercreditor Agreement.  Those Series 2005 Bonds financed or 
refinanced portions of those two hospitals, and foreclosure or other 
transfer of those hospitals by the Note Trustee or the Obligated 
Group to owners not qualifying for tax-exempt bond financing 
could jeopardize the tax-exemption of the Series 2005 Bonds 
unless the sale proceeds realized from such transfer are applied to 
repay the Series 2005 Bonds.  Accordingly, the Intercreditor 
Agreement includes specific “Remediation Provisions” that, 
notwithstanding the priority lien of the Notes Trustee on those two 
hospitals, provide up to approximately $65 million of any such 
proceeds would be applied, if required to preserve tax-exemption 
of the Series 2005 Bonds, to the repayment of the Series 2005 
Bonds. See Intercreditor Agreement ¶ 5. 

(vii) No Remediation Provisions were included in the Intercreditor 
Agreement relating to hospitals financed or refinanced by the 
Series 2005 Bonds other than St. Francis Medical Center and Saint 
Louise Regional Hospital.  A senior lien to the Note Trustee on 
such other hospitals would have created the same need for 
remediation provisions to preserve the tax-exemption of the Series 
2005 Bonds.  However, because the Intercreditor Agreement did 
not and does not provide for a senior lien by the Note Trustee on 
such other hospitals, there was no need to negotiate remediation 
provisions for any such hospitals, and the Intercreditor Agreement 
includes none. 

(viii) The senior lien granted by the Obligated Group on St. Francis 
Medical Center and Saint Louise Regional Hospital and reflected 
in the Intercreditor Agreement was and is specific to those two 
hospitals due to both Master Trust Indenture covenant constraints 
and tax constraints.  The Obligated Group’s hospitals were not and 
are not fungible for purposes of the Intercreditor Agreement, and 
the Intercreditor Agreement therefore includes no authorization by 
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the Master Trustee of a priority replacement lien on other 
hospitals.  

10. The Debtors and Note Trustee have cited Section 2.4 of the Intercreditor 

Agreement as the principal grounds for their argument.   

11. Section 2.4 of the Intercreditor Agreement is an “anti-waiver provision” that 

protects the Note Trustee’s interests should it take, or omit to take, certain actions under 

documents that are specific to the Working Capital Notes, or the Obligations that relate to the 

Working Capital Notes (i.e., the MTI Note Obligations).  Section 2.4 provides: 

No action which the Note Trustee may take or omit to take in 
connection with any of the Note Documents or the MTI Note 
Obligations, any of the Notes, or any security therefor, and no 
course of dealing of the Note Trustee with any Obligor, the Master 
Trustee, or any other Person, shall release or diminish the Master 
Trustee’s obligations, liabilities, agreements or duties hereunder, 
affect this Agreement in any way, or afford the Master Trustee any 
recourse against the Note Trustee, regardless of whether any such 
action or inaction may increase any risks to or liabilities of the 
Note Trustee, the Master Trustee or any Obligor or increase any 
risk to or diminish any safeguard of any security.  

12. The balance of Section 2.4 of the Intercreditor Agreement lists specific actions 

which the Note Trustee may take, or omit to take, and yet remain within the safe harbor 

described in the introductory paragraph of Section 2.4 set forth above: 

Without limiting the foregoing, the Master Trustee hereby 
expressly agrees that the Note Trustee may, from time to time, 
without notice to or the consent of the Master Trustee: 

… 

(v) take, exchange, amend, eliminate, surrender, release, or 
subordinate any or all security for any or all of the obligations of 
the Obligors under the Note Documents or the MTI Note 
Obligations, accept additional or substituted security therefore, or 
perfect or fail to perfect the Note Trustee’s rights in any or all 
security….  

See Financing Motion Reply ¶ 26.   These provisions focus solely on the Notes Trustee taking 

actions in connection with the Working Capital Notes, the MTI Note Obligations and the Note 

Case 2:18-bk-20151-ER    Doc 380    Filed 10/02/18    Entered 10/02/18 16:18:42    Desc
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Documents.  These provisions provide no right of the Note Trustee to impact the rights of the 

Master Trustee with respect to the MTI Collateral in which the Note Trustee does not have a 

senior lien.   

13. The Note Trustee’s objection visibly rewrites the Intercreditor Agreement in a 

fashion that could understandably suggest that the Note Trustee’s priority collateral is broader 

than it actually is.  Paragraph 13 of the Note Trustee Financing Motion Response contains this 

remarkable statement: 

Note Collateral is an all-encompassing term used in contrast to 
the more limited subset of Priority Assets, which are identified 
on Schedule C to the Intercreditor Agreement.  The term Note 
Collateral refers to all of the collateral rights granted to the 
Notes Trustee under the relevant security documents. See 
Intercreditor Agreement, ¶¶ A & 1(b). (Emphasis added) 

14. There is in fact no ambiguity in the Intercreditor Agreement as to what “Note 

Collateral” means.  Recital A of the Intercreditor Agreement states: 

All of the Corporation’s Obligations (as defined in the Loan 
Agreements) are secured by liens on and security interests in 
certain property of the Corporation and the Obligors (the “Note 
Collateral”) as set forth in Schedule C…. 

Schedule C, to the Intercreditor Agreement, in turn, states, in its entirety:  

#### 

SCHEDULE C 

NOTE COLLATERAL 

“Note Collateral” means: 

(m) Accounts of: 

St. Francis Medical Center 

St. Vincent Medical Center 

O’Connor Hospital 

Saint Louise Regional Hospital 

Seton Medical Center including Seton Coastside 

Case 2:18-bk-20151-ER    Doc 380    Filed 10/02/18    Entered 10/02/18 16:18:42    Desc
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(q) Real property located at, and personal property located at, 

used in connection with or otherwise described in the St. 

Francis Deeds of Trust and Saint Louise Deed of Trust, 

respectively, as to the following Property the aggregate Book 

Value of which Property secured by said Deeds of Trust and 

created or permitted to exist pursuant to clause (q) of the definition 

of Permitted Liens shall not exceed 20% of the aggregate Book 

Value of all Property of the Obligated Group: 

St. Francis Medical Center 

• 3630 East Imperial Highway, Lynwood, CA 

• 2700 E. Slauson Avenue, Huntington Park, CA 

• 5953 Atlantic Blvd., Maywood, CA (also known as 5931 

and 5957 Atlantic Blvd., including surface parking) 

Saint Louise Regional Hospital  

• 9400 No Name Uno, Gilroy, CA 

(emphasis added) 

#### 

15. The Intercreditor Agreement thus expressly defines and limits, not once but twice, 

“Note Collateral” to the assets set forth in Schedule C, which does not include hospitals other 

than St. Francis Medical Center and Saint Louise Regional Hospital.  The Note Trustee’s claim 

that “[t]he term Note Collateral refers to all of the collateral rights granted to the Notes Trustee 

under the relevant security documents” is incorrect.  Once this premise is set aside, the 

Intercreditor Agreement quite simply says the opposite of what the Note Trustee claims it says.   

B. Background relevant to the Debtors’ access to alternative financing. 

16. In addition to the issues the Secured Parties have already raised with the 

Financing Motion, a superior financing alternative has recently become available in these cases.   

17. Certain institutional holders of the Series 2005 Bonds have provided loan terms to 

the Debtors for the same $185 million of debtor-in-possession financing amount that is 

contemplated by the DIP Facility.   
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18. This alternative financing would provide for the immediate repayment of the 

existing DIP Facility in full and provide debtor-in-possession financing to the Debtors from 

those holders, or certain affiliates of those holders, under better key economic terms than the 

DIP Lender has offered through the DIP Facility.  The Debtors have received a draft Credit 

Agreement for this alternative financing, in the same form as the existing DIP Facility, but with 

fewer covenants, fewer events of default and terms otherwise structurally more beneficial to the 

Debtors.  Additionally, this alternative facility avoids any adequate protection argument relating 

to valuation. 

19. A substantial majority of the other substantive terms of this alternative loan, 

including the maturity date, security, financial and negative covenants, representations and 

warranties, events of default, reporting, and conditions of advances would be consistent with, if 

not identical to, the existing terms described in the Credit Agreement.  These substantial 

similarities should streamline the implementation of this alternative loan.    

III. SUPPLEMENTAL OBJECTIONS 

A. The Secured Parties have not consented to the Financing Motion, including 
“priming” adequate protection liens. 

20. The Court must reject the Debtors’ and Note Trustee’s attempts to establish the 

Secured Partie’s “consent” to the Financing Motion.  The Debtors’ and Note Trustee’s position 

would deprive the Secured Parties of the benefit of their parity lien on the MTI Collateral that is 

not Note Collateral and of their fundamental right to appear as parties in interest in these cases 

to preserve their collateral position versus other creditors. 

21. Given the fundamental role creditor participation plays in the bankruptcy process, 

the Debtors and other parties seeking to enforce alleged waiver terms bear a heavy burden to 

show that the Secured Parties surrendered even a portion of their rights to challenge the 

Financing Motion.  See BOKF, N.A. v. JPMorgan Chase Bank, N.A. (In re MPM Silicones, 

LLC), 518 B.R. 740, 750 (Bankr. S.D.N.Y. 2014) (rejecting arguments that second position 

lenders violated intercreditor agreement); In re Boston Generating, LLC, 440 B.R. 302, 318-320 
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(Bankr. S.D.N.Y. 2010) (rejecting arguments that intercreditor agreement prevented second 

position lender from opposing sale process terms); cf. Aurelius Capital Master, Ltd. v. Tousa 

Inc., 2009 U.S. Dist LEXIS 12735 (S.D. Fla. Feb. 5, 2009) (enforcing intercreditor agreement 

with specific language concerning the specific conduct at issue).  For these same reasons, courts 

should not and do not interpret intercreditor terms in ways that re-draft or re-negotiate secured 

parties’ bargained-for rights.  See Boston Generating, 440 B.R. at 318-319. 

22. Neither the Debtors nor the Note Trustee can meet their heavy burden of showing 

that the Secured Parties have negotiated away their consent rights.  This is so for at least three 

reasons: 

1. The cited Intercreditor Agreement terms are anti-waiver terms to 
assure the Note Trustee that it will not lose the benefit of its lien status 
in Notes Collateral if the Note Trustee takes (or fails to take) specified 
actions.   

23. The Debtors’ and Note Trustee’s attempt to mischaracterize Section 2.4 of the 

Intercreditor Agreement does not form any basis to find that the Secured Parties have consented 

to the Financing Motion.  As noted above, Section 2.4 of the Intercreditor Agreement exists to 

protect the Note Trustee against arguments that action or inaction by the Note Trustee has 

impaired its lien priority in Notes Collateral.  These features are common in lending 

relationships and similar anti-waiver terms are commonly found in loan documents, guaranty 

agreements and other loan instruments.  But they play no role in delegating authority to the 

Note Trustee, the Secured Parties, or others, to approve or disapprove the terms of the 

Financing Motion or any relief thereon.   

24. The entire context of Section 2.4 involves actions that the Note Trustee may take 

with respect to the Note Documents or the MTI Note Obligations without impacting the lien 

priority the Note Trustee has in Notes Collateral pursuant to the Intercreditor Agreement.  That 

is what the language of Section 2.4 actually says. There is nothing in Section 2.4 that remotely 

suggests Section 2.4 confers upon the Notes Trustee affirmative authority to consent on behalf 
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of the Master Trustee to the subordination of the Master Trustee’s liens against collateral that 

does not constitute Notes Collateral under the Intercreditor Agreement.  Section 2.4 is a shield 

that protects the Note Trustee from losing its priority on the Notes Collateral only; there is no 

basis in text or logic for the Debtors’ attempt to convert it into a sword effectively allowing the 

Notes Trustee to claim a senior lien on collateral outside of the Notes Collateral.   

25. The Debtors’ and Note Trustee’s construction of these intercreditor terms would 

effectively rewrite the Intercreditor Agreement, converting them from anti-waiver terms that 

protect the Note Trustee into affirmative rights the Note Trustee can exercise to the Master 

Trustee’s detriment.  Case law forbids this outcome.  See Boston Generating, supra.

2. Waivers of lender rights require highly specific language.  The generic 
cited Intercreditor Agreement terms do not meet this standard. 

26. The Debtors’ and Note Trustee’s arguments fail given that if the intent of the 

Intercreditor Agreement was that the Note Trustee could exercise all consent rights over the 

MTI Collateral and over the objection of the Master Trustee such intent must be expressly 

stated under the contractual agreement between the parties, i.e., the Intercreditor Agreement.   

27. Recent decisions involving intercreditor disputes have consistently found that 

waivers of secured creditor rights under intercreditor or similar instruments must be highly 

specific. See, e.g., MPM Silicones, 518 B.R. at 750 (the waiver must be clear beyond 

peradventure); Boston Generating, 440 B.R. at 319 (same).

28. The Boston Generating decision, for example, reflects the analysis that applies 

when, as is the case here, the intercreditor language involves only generic concepts.  In Boston 

Generating, the court addressed claims that an intercreditor agreement prevented second lien 

lenders from objecting to a section 363 sale.  The intercreditor agreement there provided that 

until certain first lien obligations were discharged, the first lien lenders would maintain the 

exclusive right to “enforce rights, exercise remedies…and make determinations regarding the 

release, sale, disposition or restrictions with respect to the Collateral” without consultation with 
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or consent of second lien creditors.  Boston Generating, 440 B.R. at 316.  The agreement, 

however, did not specifically address the parties’ respective rights in the face of a Bankruptcy 

Code section 363 sale.  The Boston Generating court refused arguments that the agreement’s 

more generic terms prevented second lien lenders from objecting to the section 363 sale.  The 

court did so given “the absence of an explicit prohibition against filing a 363 sale objection.”  

Id. at 320.   

29. The generic intercreditor terms here stand in marked contrast to the specificity 

found in intercreditor agreements that do deal with cash collateral and debtor-in-possession 

financing rights.  The American Bar Association’s Model Intercreditor Agreement (the “ABA 

Model Intercreditor”), for example, includes very specific terms on these issues.  See Report of 

the Model First Lien / Second Lien Intercreditor Agreement Task Force, 65 Bus. Law. 809 

(2010).  In section 6.1, the ABA Model Intercreditor contains an express waiver of the right to 

object to debtor-in-possession financing or the use of cash collateral. It states: 

Until the Discharge of First Lien Obligations up to the First Lien 
Cap with respect to the Capped Obligations and in their entirety 
with respect to First Lien Obligations that are not Capped 
Obligations, if an Insolvency Proceeding has commenced, Second 
Lien Agent, as holder of a Lien on the Collateral, will not contest, 
protest, or object to, and each Second Lien Claimholder will be 
deemed to have consented to, (1) any use, sale, or lease of “cash 
collateral” (as defined in section 363(a) of the Bankruptcy Code), 
and (2) Borrower or any other Grantor obtaining DIP Financing if 
First Lien Agent consents in writing to such use, sale, or lease, or 
DIP Financing. 

See 65 Bus. Law. at 827-828.  It should be unsurprising that the cited Intercreditor Agreement 

language bears little comparison to these specifically drawn terms given the actual purpose of 

Section 2.4 described above.  

30. The generically drafted intercreditor language here is likewise quite different than 

agreements courts have upheld as lender waivers.  In Tousa, for example, first lien lenders 

agreed to the debtors’ use of cash collateral, and second lien lenders objected on the ground 
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they were not adequately protected.  The first lien lenders challenged the second lien lenders’ 

ability to make these objections based on the following intercreditor terms: 

If any Credit Party becomes subject to any Insolvency Proceeding 
and if the First Priority Representative desires to contest (or not 
object) to the …use… of cash or other collateral under the 
Bankruptcy Code… then the Second Lien Term Loan Agent 
agrees…that each Second Priority Secured Party (I) will be 
deemed to have consented to … the…use… of such cash or other 
collateral… [and] (II) will not request or accept any form of 
adequate protection or any relief in connection with the … use… 
of such cash. 

2009 U.S. Dist LEXIS 12735 at *16-17.  In Tousa, the lenders’ objection fell squarely within 

the waiver set forth in the intercreditor agreement and the agreement terms were therefore 

enforced.   

31. None of the cited language from the Intercreditor Agreement even approaches the 

specificity found in the ABA Model Intercreditor or in the agreement described in the Tousa

decision.  The cited terms in fact do not mention adequate protection, debtor-in-possession 

financing or Sections 363 or 364 of the Bankruptcy Code.  The Debtors’ effort amounts to the 

proverbial effort to drive a square peg into a round hole.  Far more is required to silence the 

Secured Parties on these issues. 

3. Construing the cited Intercreditor Agreement terms as the Debtors 
and Note Trustee suggest would make the Intercreditor Agreement 
meaningless. 

32. Finally, any construction of the Intercreditor Agreement as the Debtors and Note 

Trustee suggest would make the Intercreditor Agreement meaningless.   

33. As set forth above, the Note Trustee’s priority liens are limited to only a portion 

of the MTI Collateral, and do not apply to, inter alia, four of the Debtors’ six hospitals.  Given 

this structure, there is no reasoned basis to allow the Note Trustee to speak for MTI Collateral 

that is not subject to the Note Trustee’s priority liens.  None of the cited provisions even 
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reference or relate to the Series 2005 Bonds, Obligations associated with the Series 2005 Bonds, 

or related MTI Collateral.  See Intercreditor Agreement ¶ 2.4.   

34. The Debtors’ and Note Trustee’s position would necessarily mean that despite the 

fact that the parties negotiated an Intercreditor Agreement that carefully delineated specific 

collateral on which the Note Trustee holds a senior lien, and allocations of proceeds of 

foreclosure or sale of specific collateral to preserve the tax-exemption of the Series 2005 Bonds 

the Note Trustee could unilaterally and without any further consent by, or over the objections of 

the Secured Parties, approve a further lien granting itself a senior lien over the MTI Collateral.  

That is precisely the argument the Debtors are making when they claim that this language 

“appears” to constitute consent by the Secured Parties to being bound by the “consent” of the 

Note Trustees to being awarded, under the Debtors’ proposed Final DIP Order, a priming 

replacement lien on Secured Party collateral that not Notes Collateral.  The argument is not only 

outside the terms of the agreement but is beyond the logic underlying the terms of the 

agreement.

B. There is a DIP Facility alternative.  

35. Finally, the Court should deny the entry of a Final Order on the Financing Motion 

since the Debtors have access to debtor-in-possession financing on more favorable terms.   

36. Courts asked to approve debtor-in-possession financing routinely inquire whether 

more favorable financing alternatives are available.  See, e.g., In re Phase-I Molecular 

Toxicology, 285 B.R. 494, 495 (Bankr. D.N.M. 2002).   

37. This inquiry is made because the Debtors must show their inability to obtain 

financing from other lenders on more favorable terms than the terms they are pursuing through 

the Financing Motion.  See 11 U.S.C. §§ 364(c) and (d)(1); SunTrust Bank v. Den-Mark 

Constr., Inc., 406 B.R. 683, 691 (E.D.N.C. 2009) (finding that record was not clear that debtors 

there met their statutory burden).   
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38. This is also necessary since the Debtors must establish that the terms of the DIP 

Facility are fair, reasonable and adequate given the circumstances of the Debtors and DIP 

Lender and since courts approve debtor-in-possession financing only where it “is in the best 

interest of the general creditor body.”  See In re Roblin Indus., Inc., 52 B.R. 241, 244 (Bankr. 

W.D.N.Y. 1985); In re Los Angeles Dodgers LLC, 457 B.R. 308, 312 (Bankr. D. Del. 2011). 

39. Given the emergence of the competing debtor-in-possession financing alternative 

on terms that are more advantageous to the Debtors (and therefore to creditors and other 

stakeholders), it is in the best interest of the general creditor body for the Court to deny the 

entry of a Final Order at this time.   

40. A substantial majority of the substantive terms of this alternative loan would be 

consistent with, if not identical to, the existing terms described in the Credit Agreement.  These 

substantial similarities should streamline the implementation of this alternative loan.  Indeed, 

the terms under the alternative proposal are much more beneficial in the context of covenants, 

events of default and structure.   

IV. INCORPORATION OF EXISTING FINANCING MOTION OBJECTION 

The Secured Parties incorporate by this reference all terms of their “Objection to 

Motion of Debtors for Final Order (A) Authorizing the Debtors to Obtain Post Petition 

Financing (B) Authorizing the Debtors to use Cash Collateral and (C) Granting Adequate 

Protection to Prepetition Secured Creditors Pursuant to 11 U.S.C. §§ 105, 363, 364, 1107 and 

1108” [Docket No. 292] as if fully set forth herein.   

V. RESERVATION OF RIGHTS 

The Secured Parties will necessarily evaluate any other objections or other responses to 

the Financing Motion, whether in opposition to or in further support of the Financing Motion.  

The relief sought in other objections or submissions could require further response.  For the 

avoidance of doubt, and for the foregoing reasons, the Secured Parties reserve all rights to file 

further objections to the Financing Motion, make related arguments, and introduce testimony 

and other evidence at any hearing in connection with the Financing Motion on any matters that 
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may be relevant to the requested relief, whether or not those issues are described herein. 

WHEREFORE, the Secured Parties respectfully request that the Court: (i) deny any 

aspect of the Financing Motion that forms the basis for the objections stated herein; (ii) 

condition further relief on the Financing Motion on terms consistent with the foregoing terms; 

(iii) modify any Final Order in accordance with the objections stated herein; and (iv) grant such 

further relief as the Court deems appropriate. 

Dated:  October 2, 2018 MINTZ LEVIN COHN FERRIS GLOVSKY AND 

POPEO, P.C. 

/s/ Abigail V. O’Brient 
Abigail V. O’Brient 

and 

Daniel S. Bleck (pro hac vice) 
Paul J. Ricotta (pro hac vice) 
Ian A. Hammel (pro hac vice) 

Attorneys for  

UMB Bank, N.A. as master indenture trustee and  
Wells Fargo Bank, National Association, as 
indenture trustee
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