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Creditor Health Net of California, Inc. (“Health Net”) hereby submits this Limited 

Opposition (the “Opposition”) to Debtors’ Motion To Approve Settlement And Asset Purchase 

Agreement By And Between The Debtors, Verity Medical Foundation and Verity Health Services 

Of California, Inc. (collectively, “Debtors”), And All Care Medical Group, Inc. (the “Motion”).1  

I. INTRODUCTION AND SUMMARY OF ARGUMENT. 

This is a “limited objection” because Health Net does not object to Debtors’ settlement 

with All Care Medical Group, Inc. (“All Care”), nor the sale transaction between Debtors and All 

Care under Bankruptcy Rule 9019.  Health Net does, however, strongly object to Debtors’ 

proposed assumption and assignment to All Care of Debtors’ “Provider Participation Agreement” 

(referred to as a “Professional Services Agreement” in the Motion) and related executory 

contracts, including but not limited to the “Delegation Agreement” between Debtors and Health 

Net (collectively, the “Health Net Contract”) pursuant to Bankruptcy Code Sections 365(b)(1) and 

365(f)(2).2 

The Health Net Contract directly impacts the medical care and a wide range of professional 

health care services (and related administrative services) of over 2700 individuals—many of 

whom are Medi-Cal recipients.  [Slavett Decl. at ¶11].  Specifically, the Health Net Contract is a 

form of “Provider Participation Agreement” where Debtors, as the delegated service provider, are 

compensated on capitated, per member per month basis, to arrange for and render physician care 

(including both primary and specialty physician services and a wide range of other professional 

health care services) for Health Net patients.  [Slavett Decl. at ¶12].  In addition to arranging for 

and rendering physician and other health care services, Debtors are contracted to perform a wide 

range of critical administrative and management functions, including claims processing, physician 

credentialing, medical oversight, management, supervision and record keeping.  [Slavett Decl. at 

                                                 
1 This Opposition is timely filed pursuant to a Stipulation extending Health Net’s response time to January 14, 2019 
[Dkt. 1230]. 
2 The Health Net Contract is one of the “Designated Contracts” described in the Motion.  Health Net takes no position 
on any of the other Designated Contracts described in the Motion.  Finally, there is no confusion between Debtors and 
Health Net that the only contract at issue in the Motion is that certain “Provider Participation Agreement, effective 
May 1, 2007, between All Care Medical Group and Health Net of California (subsequently assigned to Daughters of 
Charity Health System Medical Foundation, effective January 1, 2013, with a name change to “Verity Medical 
Foundation”, effective December 14, 2015. [See Dkt. 399-8, Exh. “G”]. 
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¶13].  Under the Health Net Contract, the administrative and management functions must be 

performed by Debtors themselves or thorough a subcontracted “Management Services 

Organization” (an “MSO”) acceptable to Health Net. [Slavett Decl. at ¶14]. 

Debtors’ and Health Net’s operations are highly regulated and subject to significant 

oversight.  Two examples particularly relevant to this Motion and explicitly addressed in the 

Health Net Contract are the requirements that:  (1) all primary care physicians and subcontracted 

specialty physicians rendering care to Health Net patients be fully “credentialed” by Debtors; and 

(2) any MSO retained by Debtors be fully equipped to perform the critical administrative and 

management services for which it is subcontracted (e.g., claims processing and credentialing).  

[Slavett Decl. at ¶18].  For this same reason, Bankruptcy Code Section 365 mandates that if 

Debtors wish to assume and assign the Health Net Contract to All Care, All Care must also satisfy 

these two threshold requirements---as this is truly the definition and meaning behind the “adequate 

assurance of future performance” requirement contained in Section 365.     

Despite weeks of negotiations between Health Net, Debtors and All Care, as of the date of 

this Opposition, Debtors have not satisfied their burden of proof regarding adequate assurance of 

All Care’s future performance under the Health Net Contract--either as to: (i) All Care’s 

commitment and ability to credential physicians in accordance with the Health Net Contract;  or 

(ii) All Care’s engagement of an MSO sufficiently experienced and qualified to perform the 

requisite management services functions.  Accordingly, Health Net hereby objects to assumption 

and assignment of the Health Net Contract for each of the following reasons: 

1. Contrary to Debtors’ assertion in the Motion, Health Net has not consented to 

assumption and assignment of the Health Net Contract to All Care. 

2. Neither the Motion nor the declaration of Richard G. Adcock (“Adcock 

Declaration”) contain any evidence whatsoever on the issue of “adequate 

assurances of future performance” by All Care under the Health Net Contract. 

3. The stakes at issue in the Motion are extraordinarily high:  By assuming obligations 

under the Health Net Contract, All Care will be responsible for patient medical 

services and related administration for over 2700 individuals, yet Health Net’s due 
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diligence indicates (as of the date of this Opposition) that All Care:  (i) has not 

“credentialed” any primary care physicians or  subcontracted specialists sufficiently 

qualified to treat Health Net patients; or (ii) retained a sufficiently experienced, 

qualified MSO to provide the administrative and management functions required in 

the Health Net Contract.  As such, Debtors have not provided the Court or Health 

Net with adequate assurances of future performance in violation of Bankruptcy 

Code Section 365(b)(1). 

4. Because Debtors have not satisfied the requirements of Section 365, Health Net 

respectfully requests that the Court deny assumption and assignment of the Health 

Net Contract by Debtors to All Care.   

5. Finally, if Debtors alternatively seek to reject the Health Net Contract at or prior to 

the hearing on the Motion, Health Net respectfully requests that rejection not be 

effective until on or after March 1, 2019, so that Health Net can provide adequate 

notice to its members and otherwise comply with its obligations under the Knox-

Keene Act and corresponding regulations, as well as with its Medi-Cal contract and 

related requirements.   

 Each of these arguments will be discussed individually below.   

 For all of the foregoing reasons, Health Net respectfully requests that the Court either:  (1) 

deny the Motion in its entirety; or (2) grant the Motion conditioned upon the removal of the Health 

Net Contract as one of the “Designated Contracts” to be assumed and assigned to All Care.  Health 

Net further requests that any rejection of the Health Net Contract not be effective prior the later of:  

(i) March 1, 2019; or (ii) thirty (30) days following the first day of the succeeding month 

following a rejection order. 

II. HEALTH NET HAS NOT CONSENTED TO ASSUMPTION AND ASSIGNMENT 
OF THE HEALTH NET CONTRACT TO ALL CARE. 

On Page 13, lines 22-24 of the Motion, and Page 18, lines 13-14 of the Adcock 

Declaration, Debtors and Mr. Adcock state that “Upon information and belief, each counter-party 

to a Designated Contract has agreed to the assignment of its contract to All Care.”  

For the avoidance of doubt, as of the date of this Opposition, Health Net has not agreed to 
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or consented to the assumption of the Health Net Contract by Debtors, or the assignment of the 

Health Net Contract to All Care. [Slavett Decl. at ¶15]. 

III. DEBTORS HAVE PRESENTED NO ADMISSABLE EVIDENCE WHATSOEVER 
OF ADEQUATE ASSURANCE OF FUTURE PERFORMANCE BY ALL CARE 
UNDER THE HEALTH NET CONTRACT. 

Debtors bear the ultimate burden of persuasion on all issues under 11 U.S.C. § 365, 

including the “adequate assurances” requirement.  See In re Rachels Industries, Inc., 109 B.R. 797, 

802 (Bankr. W.D. Tenn. 1990); see also Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 

1303, 1309 (5th Cir. 1985).  See also, In re Lafayette Radio Electronics Corp., 12 B.R. 302, 310 - 

312 (Bankr. E.D.N.Y. 1981).   

The burden of persuasion is the obligation or duty of establishing, in the mind of the trier 

of fact, the truth of the issues in dispute.  Dept. of Labor v. Greenwich Collieries, 512 U.S. 267, 

275, 114 S. Ct. 2251, 2256 (1994).  The party asserting a claim to some relief has the burden of 

proving every essential element of the claim.  Id.  The burden of proof as to a particular fact is 

normally upon the party to whom that fact is essential.  KP Permanent Make-Up, Inc. v. Lasting 

Impression I, Inc., 543 U.S. 111, 124, 125 S. Ct. 542, 551 (2004).  Unless a presumption 

specifically alters the burden of persuasion, the burden remains at all times with the party upon 

whom it was originally cast.  St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 503, 113 S. Ct. 2742, 

2745.  See also, Fed. R. Evid. 301.    

The burden of producing evidence (also sometimes referred to as the burden of production) 

refers to a “party’s obligation to come forward with evidence to support its claim.”  Dept. of Labor 

v. Greenwich Collieries, 512 U.S. at 273, 114 S. Ct. at 2255.  The initial burden of producing 

evidence as to a particular fact is on the party with the burden of proof of that fact, and thus that 

party has the burden of introducing sufficient evidence to establish its prima facie case.  

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 93 S. Ct. 1817, 1824 (1973). 

In the Motion, Debtors have the burden of producing evidence and to produce documents 

sufficient under Section 365.  The Adcock Declaration contains no such evidence whatsoever 

(presumably because Debtors believed Health Net would consent to assumption and assignment).  

As such, the Motion should be denied as to assumption of the Health Net Contract for this reason 
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alone. 

Moreover, to the extent Debtors seek to introduce new evidence of “adequate assurance of 

performance” in a reply brief or other pleading, Health Net reserves the right to object to the 

timeliness of any such new evidence, and to seek a continuance of the Motion for appropriate 

discovery from Debtors and All Care. 

IV. ALL CARE HAS NOT DEMONSTRATED SUFFICIENT PHYSICIAN 
“CREDENTIALING” OR RETAINED A CREDITABLE MSO TO SATISFY THE 
“ADEQUATE ASSURANCES” REQUIREMENT CONTAINED IN SECTION 365. 

Pursuant to Bankruptcy Code Section 365(f)(2), Debtors may assign the Health Net 

Contract and the other Designated Contracts, so long as Debtors first assume such contracts in 

accordance with Section 365(b)(1).  Pursuant to Section 365(b)(1), Debtors are required to:  (a) 

cure all arrearages under the Health Net Contract; (b) compensate Health Net and all non-debtor 

parties for any actual pecuniary loss resulting from Debtors’ defaults; and (c) provide Health Net 

with adequate assurance of future performance under the Health Net Contract.  See 11 U.S.C. § 

365(b)(1).   

The Motion states that All Care will cure all monetary arrearages and other cure amounts 

owed under the Health Net Contract prior to the “Closing Date” (see Motion Pg. 13, lines 7-11), 

thereby purporting to satisfy the first two elements of Section 365(b)(1).3 As to the “adequate 

assurances” requirement, as set forth in Section III above, Debtors have failed to proffer any 

evidence whatsoever as to whether All Care can provide Health Net with adequate assurances of 

future performance.  

More significantly, Health Net’s own due diligence of All Care indicates (as of the date of 

this Opposition) that All Care:  (i) has not “credentialed” primary care physicians or subcontracted 

specialists sufficient to treat Health Net patients after the Closing Date, or for that matter, any such 

physicians; or (ii) retained a creditable MSO to provide the administrative, operational and 

management functions required in the Health Net Contract. [Slavett Decl. at ¶18].  Significantly, 

both of these deficiencies directly impact patient health and safety. [Slavett Decl. at ¶18]. Thus, 
                                                 
3 Cure amounts and other arrearages under the Health Net Contract generally consist of pre-petition overpayments 
and other adjustments owing from Debtors to Health Net in an unknown amount as of the date of this Opposition. 
[Slavett Decl. at ¶17]. 
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the Health Net Contract is carefully drafted to ensure that all statutory/regulatory obligations 

imposed on Health Net as the arranger of health care services are passed along via contract to the 

downstream provider group (presently Debtors), and ultimately to All Care if the Motion is 

granted. [Slavett Decl. at ¶18].  Accordingly, Debtors must establish that All Care can adequately 

assure Health Net that All Care will be able to fully perform under the Health Net Contract 

immediately after the closing date. [Slavett Decl. at ¶19]. 

Each of these failures will be discussed individually below: 

A. ALL CARE HAS NOT CREDENTIALED DOCTORS SUFFICIENT TO 
CARE FOR HEALTH NET’S MEMBERS, AS REQUIRED BY THE 
HEALTH NET CONTRACT.  

Section 2.6.4 of the Health Net Contract provides that each doctor, medical provider and 

other subcontractor must meet Health Net credentialing requirements prior to the subcontract’s 

effectiveness with respect to “Contracted Services”.  [Slavett Decl. at ¶20].  Simply put, the 

would-be assignee, All Care, must demonstrate that its primary care physicians and those 

specialists with whom it subcontracts to fulfill its health care obligations under the Health Net 

Contract are credentialed before any such physicians may render care to Health Net patients.  

[Slavett Decl. at ¶20].  As of the date of this Opposition—and despite multiple requests by Health 

Net to Debtors and All Care—Health Net has received no evidence that All Care has credentialed 

primary care physicians or subcontracted specialists, or that All Care’s physicians (both PCPs and 

subcontracted specialists) have been, or will be, credentialed on the Closing Date. [Slavett Decl. at 

¶22]. 

For weeks prior to the hearing on this Motion, Health Net has sought written assurance 

from Debtors and All Care that All Care will have fully credentialed all such physicians 

sufficiently in advance of the Closing Date of the assignment to:  (i) ensure a seamless transition 

from Debtors to All Care; and (ii) confirm All Care’s ability to render contracted physician 

services to all Health Net patients, as required by the Health Net Contract.  [Slavett Decl. at ¶21].  

Unfortunately, as of the date of this Opposition, neither Debtors nor All Care have provided any 

written evidence that All Care’s physicians (both PCPs and subcontracted specialists) have been, 

or will be, credentialed on the Closing Date.  [Slavett Decl. at ¶22].  For this reason, Debtors have 
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failed to satisfy the “adequate assurances” requirement of Section 365(b)(1). 

B. ALL CARE APPEARS NOT TO HAVE RETAINED AN ACCEPTABLE 
MSO, IN VIOLATION OF THE HEALTH NET CONTRACT.  

Section 2.6.2 of the Health Net Contract provides that MSO contracts and other 

subcontracts addressing “Contracted Services” (which includes, but is not limited to, 

credentialing, claims processing, and other services) must comply with applicable local, state and 

federal laws.  [Slavett Decl. at ¶23]. 

Throughout the due diligence process, the primary representative of All Care, Mr. Juan 

Lepe, has represented to Health Net that an entity known as “MHM Services, Inc., a California 

corporation” (“MHM”) was All Care’s selected MSO. [Slavett Decl. at ¶24].  

Health Net personnel recently reviewed the corporate filing information for MHM posted 

to the California Secretary of State website.  In doing so, Health Net learned that MHM appears to 

have been suspended by both the Secretary of State and the Franchise Tax Board.  [Slavett Decl. at 

¶25].  A suspended business entity is not authorized to enter into contracts and thus, until such 

time as the suspensions are reversed, MHM cannot provide MSO services—thereby leaving All 

Care unable to fully perform under the Health Net Contract as of the February 1, 2019 Closing 

Date.  [Slavett Decl. at ¶26].  

Finally, when Health Net shared its concerns regarding MHM with Debtors and All Care, 

Mr. Lepe and All Care’s legal counsel abruptly reversed course and stated to Health Net that “at 

no time was it intended that MHM serve as MSO.” [Slavett Decl. at ¶27].  Instead, they stated that 

All Care intended to contract with an entity known as “ProSource MSO, LLC.” as All Care’s 

MSO. [Slavett Decl. at ¶27].  Curiously, as recently as January 11, 2019, Mr. Lepe continued to 

represent to Health Net that MHM will act as All Care’s MSO, but added that “we have other 

options.”  [Slavett Decl. at ¶28].  When pressed for further clarification, Mr. Lepe represented that 

both MHM and ProSource would perform MSO functions for All Care. [Slavett Decl. at ¶28]. 

Accordingly, Section 365(b)(1) and the Health Net Contract both require that All Care 

retain a creditable MSO, acceptable to Health Net, to fulfill key delegation responsibilities such as 

claims processing, referrals, utilization management, etc. for Health Net’s patients. [Slavett Decl. 

at ¶29].  Anything less jeopardizes the health and safety of these patients. [Slavett Decl. at ¶29].  
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Because All Care has not done so (at least as of the date of this Opposition), the Motion should be 

denied. 

V. IF THE HEALTH NET CONTRACT IS REJECTED, REJECTION SHOULD NOT 
BE EFFECTIVE WITH LESS THAN THIRTY (30) DAYS’ ADVANCE NOTICE, 
SO THAT HEALTH NET CAN PROVIDE SUFFICIENT NOTICE TO ITS 
MEMBERS.  

The Motion states that “All Care” contracts which are not assumed and assigned as 

“Designated Contracts” shall be rejected in accordance with Debtors’ pending Rejection Motion 

(as defined in the Motion).  Health Net previously filed a Limited Opposition to the Rejection 

Motion [Dkt. 467], and Health Net hereby incorporates that pleading into this Opposition by this 

reference.   

Briefly stated, Health Net does not object to Debtors’ rejection of the Health Net 

Contract—the issue is simply the timing of the rejection.  [Slavett Decl. at ¶30].  Health care 

service plans, such as Health Net, are licensed and regulated by the state Department of Managed 

Health Care (“DMHC”) under the Knox-Keene Health Care Service Plan Act of 1975 (“Knox-

Keene Act”).  See Cal. Health & Safety Code §§ 1340 et seq. For its Medi-Cal business, Health 

Net also is under contract with, and regulated by, the state Department of Health Care Services 

(“DHCS”). [Slavett Decl. at ¶31].  Included within the enumerated goals of the Knox-Keene Act is 

to ensure “that subscribers and enrollees receive available and accessible health and medical 

services rendered in a manner providing continuity of care.” See Cal. Health & Safety Code 

§ 1342(g).  Comparable goals are set forth in DHCS rules and regulations. [Slavett Decl. at ¶32]. 

Assuming that this Court rejects the Health Net Contract, Health Net will need to move 

quickly to locate alternative providers for all members impacted by the rejection.  [Slavett Decl. at 

¶ 33].  There are approximately 2700 members currently covered by the Health Net Contract, and 

more than half of those members are low-income Medi-Cal recipients with limited financial 

resources. [Slavett Decl. at ¶33].  Health Net’s paramount concern is to ensure continuity of care 

for all impacted Health Net members so that members are not turned away from providers when 

seeking essential health care services. [Slavett Decl. at ¶34]. The notice schemes set forth in 

applicable DMHC and DHCS rules and regulations have been set in place specifically to ensure 

that notice to and transfer of members is effectuated in a thoughtful, efficient manner.   
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At an absolute minimum, Health Net needs no less than thirty (30) days to prepare all 

requisite regulatory filings (including the notice to members), including provision of all required 

documentation to the DMHC and DHCS to ensure continuity of care for Health Net patients--

thereby safeguarding member health and safety.  [Slavett Decl. at ¶35].  

Health Net is sensitive to Debtors’ desire to eliminate obligations that are burdens on the 

limited resources of the bankruptcy estate.  Health Net respectfully requests, however, that a 

prospective rejection date which is the later of: (1) March 1, 2019; or (2) thirty (30) days following 

the first day of the succeeding month following a rejection order would allow Health Net to:  (i) 

comply with applicable State regulations regarding the termination or non-renewal of provider 

group agreements; (ii) avoid significant financial penalties for non-compliance with said 

regulations; and (iii) most importantly, ensure a safe transition for more than 2700 Health Net 

patients impacted by the Rejection Motion to minimize disruption in care.  [Slavett Decl. at ¶36]. 

Accordingly, Health Net respectfully requests that any rejection of the Health Net Contract 

not be effective until the later of:  (i) March 1, 2019; or (ii) thirty (30) days following the first day 

of the succeeding month following the entry of a rejection order. [Slavett Decl. at ¶37]. 

VI. CONCLUSION 

For the reasons set forth above, Health Net respectfully requests that the Court either:  (1) 

deny the Motion in its entirety; or (2) grant the Motion conditioned upon the removal of the Health 

Net Contract as one of the “Designated Contracts” to be assumed and assigned to All Care.  Health 

Net further requests that any rejection of the Health Net Contract not be effective prior the later of:  

(i) March 1, 2019; or (ii) thirty (30) days following the first day of the succeeding month 

following the entry of a rejection order.   

 

Dated:  January 14, 2019 KATTEN MUCHIN ROSENMAN LLP 
William B. Freeman 
 

By:/s/William B. Freeman  
Attorneys for Health Net of California, Inc. 
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