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1 INTRODUCTION 

2 California Department of Health Care Services (Department) hereby objects 

3 to Notice to Counterparties to Executory Contracts and Unexpired Leases of the 

4 Debtors that May Be Assumed and Assigned (Notice). ECF No. 1704. The Notice 

5 and its accompanying exhibits do not list Debtors' Medi-Cal Provider Agreements 

6 (Agreements) as executory contracts for St. Francis Medical Center (St. Francis), 

7 St. Vincent Medical Center (St. Vincent), Seton Medical Center (Seton), and St. 

8 Vincent Dialysis Center (St. Vincent Dialysis) (collectively, Debtors or Hospitals), 

9 and the cure amounts for those Medi-Provider Agreements as executory contracts. 

10 The Notice's failure to list the Medi-Cal Provider Agreements as executory 

11 contracts contradicts the specific terms of the Agreement and the law. If this sale 

12 goes through as intended by Debtors, the Department will be precluded from 

13 meeting its statutory obligations to collect Hospital Quality Assurance Fees (I-IQA 

14 Fees) and overpayments. 

15 The proposed Asset Purchase Agreement (AP A) between Debtors and the 

16 Stalking Horse Bidder (Buyer) misrepresents that the Agreements will be 

17 transferred as licenses. APA66,ECFNo.1279. Debtors' Agreements are 

18 · executory contracts that must be assumed and assigned to the buyer. 

19 For the intended assumption and assignment to occur and given the agreed 

20 payment arrangements between the Buyer and Debtors, Debtors must pay all of 

21 HQA Fees liabilities for Phase V (to cure by paying all of the I-IQA Fees in default 

22 before the closing of the sale, which is consistent with Debtors' representation in 

23 the APA that it would pay all ofHQA Fee liabilities for Phases IV and V before the 

24 sale closing) in the amount of$79,969,946.80 before the closing of the sale. In 

25 addition to the HQA Fee debt, Debtors and/or the Buyer (through joint and several 

26 liability) must also reimburse the Department for any Medi-Cal overpayments and 

27 pay other debts owed to the Department. 

28 
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Accordingly, the Notice and its accompanying exhibits must be corrected 

because they are erroneous. The Agreements shotild have been included in the 

Notice and the accompanying exhibits along with the cure amounts for the 

assumption and assignments of those Agreenients. 

PROCEDURAL BACKGROUND 
On August 31, 2018 (Petition Date), Debtors filed their voluntary petitions 

for relief under Chapter 11 of Title 11 of the United States Code. Debtors' cases 

are jointly administered with their affiliates and, pursuant to 11 U.S.C. §§ 1107(a) 

and 1108, Debtors continue to operate their businesses and manage their affairs as 

debtors-in-possession. 

On January 17, 2019, Debtors filed the Motion for an order (a) approving 

form of the AP A for the stalking horse bidder and for prospective orders, (b) 

approving procedures related to the assumption of certain executory contracts and 

unexpired leases, and ( c) to sell their property free and clear of any claims, liens, 

and encumbrances. Motion, ECF No. 1279. 

On March 5, 2019, Debtors filed the Notice and the accompanying exhibits. 

ECF No. 1704. 

FACTUAL BACKGROUND 

Debtors filed a copy of the APA on January 17, 2019. ECF No. 1279. 

Pursuant to Sections 1.7 and 1.7(u) of the APA, the Buyer intends to acquire all of 

the Hospitals' rights, title, and interests in the Agreements. Along with the 

intended acquisition of those rights and interests is the Buyer's assumption of any 

and all obligations, claims, and liabilities under the Agreements. APA 66 and 69, 

ECF No. 1279. 

Further, as set forth in Sections 1.1 and l.l(d) of the APA, Debtors will pay 

any HQA Fees owing under Phases IV and V of the 1-IQA Fee Program. APA 61-

62, ECF No. 1279. 

2 
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STATUTORY BACKGROUND 

I. ADMINISTRATION OF THE MEDI-CAL PROGRAM 

The federal Medicaid Act, enacted in 1965 as title XIX of the Social Security 

Act, is a federal-state administered Spending Clause program designed to provide 

medical assistance to eligible low-income individuals. 42 U.S.C. § 1396a & b · 

(2016). · The financing and administration of the Medicaid program are a 

cooperative effort between the federal government and participating states, as 

authorized under·a federally approved State Medicaid Plan. Title 42 U.S.C. 

§ 1396a, et seq., authorizes federal financial support to states for medical assistance 

provided to certain low-income persons. In California, this program is the 

California Medical Assistance Program, which is commonly known as Medi-Cal. 

Cal. Welf. & Inst. Code§ 14063 (West 2017). The Department is the single state 

agency authorized to administer the Medi-Cal program. Cal. Welf. & Inst. Code 

§ 10740 (West 2017); Cal. Code Regs. tit. 22, § 50004(b)(l) (2017). 

II. MEDI-CAL FINANCING 

The costs of the Medicaid program are generally shared between states and 

the federal government based on a set formula. 42 U.S.C. §§ 1396b(a) and 

1396d(b) (2016). Except for certain covered populations or discrete service 

expenditures specified in 42 U.S.C. §§ 1396b or 1396d, the federal government 

reimburses medical assistance expenditures under California's State Medicaid Plan 

at a rate of 50%. When the Department makes expenditures for medical assistance 

covered under Medi-Cal, the Department claims the appropriate federal share of 

those costs at the appropriate federal medical assistance percentage. Id. 

Federal Medicaid law permits states to finance the non-federal share of 

Medicaid costs through several sources, including but not limited to: 

State General Funds. State general funds are revenues collected 
primarily through personal income, sales, and corporate income taxes.· 

42 C.F.R. § 433.51 (2010). 

3 
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Char_ges on Health Care Providers. Federal Medicaid law permits states 
to ( l) levy various types of charges - including taxes, fees or 
assessments - on health care providers and (2) use the proceeds to draw 
down FFP (federa,l f\nancial p~rticipation) to support the 11011-feder~l 
share of state Med1ca1d expena1tures. These charges must meet certam 
requirements and be approved by CMS (Centers for Medicare & 
Medicaid Services of the United States Department ofI-Iealth and Human 
Services) for revenues from these charges to be eligible to draw down 
FFP. A number of different types of providers can be subject to these 
charges, including hospitals. 

42 U.S.C. § 1396b(w) (2017); 42 C.F.R. §§ 433.50 - 433.74 (2016). 

The HQA Fee is a charge imposed by the Department on non-exempt 

hospitals to finance the non-federal share of specified Medi-Cal costs. Cal. Welf. & 

Inst. Code§ 14169.51(!) (West 2018). The quarterly HQA Fee imposed upon non­

exempt hospitals has been collected by the Department in similar form since 2009. 

The collected HQA Fees are used to support Medi-Cal expenditures and maximize 

available federal participation for Medi-Cal costs. See 

http://www.lao.ca.gov/BaliotAnalysis/Proposition?number=52&year=20l6. 

II. DELIVERY OF MEDI-CAL SERVICES 

The vast majority of Medi-Cal benefits are delivered through one of two 

systems: (i) the fee-for-service system and (ii) the managed care plan system. Cal. 

Welf. & Inst. Code§ 14016.5(b) (West 2014). In the fee-for-service system, Medi­

Cal contracts with and pays health care providers (such as physicians, hospitals, and 

clinics) directly for covered services provided to Medi-Cal beneficiaries. Id., 

§ 14132 et seq. (West 2014). 

The Department also administers Medi-Cal through various managed care 

plans operated by public and private entities under contract pursuant to various 

statutory authorities. See generally Cal. Welf. & Inst. Code§§ 14087.3-14089.8; 

14200, et. seq. (West 2014). In the managed care system, the Department contracts 

with managed care plans to provide the vast majority of covered services for 

enrolled Medi-Cal beneficiaries within a fixed geographic location. See generally 

id. at§ 14087.3 et seq. (setting forth standards governing contracts between the 

4 
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Department and managed care providers) and§ 14169.51(ab) (West 2014) 

(defining "managed health care plan" for purposes of the HQA Fee program). -

Medi-Cal managed care enrollees may obtain non-emergency services from 

contracted providers - including hospitals - that accept payments from their health 

plans. The Department develops and pays an actuarially sound ( capitation) rate per 

Medi-Cal beneficiary enrollee per month to contracted managed care plans. Cal. 

Welf. & Inst. Code§ 14301.1 (West 2017). 

Ill. PAYMENTS TO HOSPITALS FOR MEDI-CAL SERVICES 

The Department provides payments to approximately 400 licensed general 

acute care hospitals. https://lao.ca.gov/ballot/2013/130602.aspx. These hospitals 

are divided into three general categories (private hospitals, designated public 

hospitals (county and University of California), and non-designated public hospitals 

(district hospitals) based on whether the hospital is privately or publicly owned, and 

who operates the hospital. Id. Debtors are private hospitals. 

Hospitals may receive several types of payments based on their participation 

in Medi-Cal, including direct payments from the Department, managed care 

payments from managed care plans, and supplemental payments from both the 

Department and managed care plans. https://lao.ca.gov/ballot/2013/130602.aspx. 

Direct payments are payments to providers such as Debtor for providing 

covered services to Medi-Cal beneficiaries through the fee-for-service system. 

Managed care payments are payments from managed care plans to providers 

(including hospitals such as Debtor) for services delivered to Medi-Cal 

beneficiaries enrolled in these plans. The plans receive funds from the Department 

to pay the providers. https://lao.ca.gov/ballot/2013/130602.aspx. 

Quality assurance payments are supplemental payments, supported by the 

I-IQA Fee revenue and federal matching funds, providing additional payments to 

Medi-Cal hospitals to supplement the Department's direct fee-for service payments 

5 
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IV. HOSPITAL QUALITY ASSURANCE FEE 

California Assembly Bill 1383 established a program that imposed a 

quarterly HQA Fee to be paid by non-exempt hospitals, which would be used to 

increase federal financial participation in order to make supplemental payments to 

hospitals including private hospitals (such as Debtors), and to help pay for health 

care coverage for low-income children, for the period of April 1, 2009 through 

December 31, 2010. The California Legislature extended the HQA Fee program 

through December 31, 2016. Then, on November 8, 2016, California voters passed 

Proposition 52 continuing the HQA Fee program indefinitely from January 1, 2017, 

onward. See Cal. Const., art 16, § 3.5; HTTP://www.DHCS.CA.oov/ 

PROVGOVPART/P AGES/HOSPIT ALQUALITY ASSURANCEFEEPROGRAM .ASPX. 

More specifically, the Medi-Cal Hospital Reimbursement Improvement Act 

of2013 (the Act) extended the imposition of the HQA Fee from January 1, 2014, 

through December 31, 2016. The Act was signed into law in October 2013 and is 

codified at California Welfare and Institutions.Code sections 14169.50 through 

14169.76. It was later made permanent pursuant to Proposition 52. Cal. Const., art 

16, § 3.5. The Act requires non-exempt hospitals to pay a quarterly HQA Fee, 

which is assessed regardless of a hospital's participation in the Medi-Cal program. 

Cal. Welf. & Inst. Code§ 14169.52(a) (West 2014). 

v. STATUTORY BASIS FOR COLLECTION OF HQA FEES 

California Welfare and Institutions Code section 14169.50 sets forth the 

legislative purpose and intent for the HQA Fee program. "It is the intent of the 

Legislature that funding provided to hospitals through a hospital quality assurance 

fee be continued with the goal of increasing access to care and to improving 

6 
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hospital reimbursement through supplemental Medi-Cal payments to hospitals." 

Cal. Welf. & Inst. Code§ 14169.SO(b) (West 2018). "It is [also] the intent of the 

Legislature to impose a quality assurance fee to be paid by hospitals, which would 

be used to increase federal financial participation in order to make supplemental 

Medi-Cal payments to hospitals, and to help pay for health care coverage for low-

income children." Cal. Welf. & Inst. Code§ 14169.SO(d) (West 2014) (emphasis 

added)". California Welfare and Institutions Code section 14169.52(h) provides the 

Department with the statutory remedy to recover the unpaid HQA Fee debt from 

Medi-Cal payments until the entire debt is recovered (recoupment). 

FACTUAL BACKGROUND 

I. ST. VINCENT MEDICAL CENTER'S HQA FEE DEBT TO MEDI-CAL. 

St. Vincent Medical Center, as of March 15, 2019, has HQA Fee liabilities 

for Phase Vin the amount of$21,427,707.82. 
. 

ST. VINCENT MEDICAL CENTER (NPI# 1124004304) (OSHPD# 106190762) 
PHASE.V ,'' .. ·· . ... 

• ·. . AMOUNT DUE DATE WITHHELD OUTSTANDING FISCAL .·.··CYCLE DUE .· .BALANCE 
YEAR (PERIOD) I 

2017/18 MANAGED $2,575,439.74 TBD - $0.00 . $2,575,439.74 CARE2 
(Directed) 

(07/01/2017-
06/30/2018) . 

2018/19 cYcLE I $3,433,071.00 10/3/2018 $537,551.92 $2,895,519.08 (07/01/2018 -
09/30/2018) 
cYCLE 8 $3,433,071.00 1/2/2019 - $0.00 $3,433,071.00 (10/01/2018-

12/31/2018) 
CYCLE 9 . $3,433,071.00 4/3/2019 $0.00 $3,433,071.00 (01/01/2019-

03/3 l /2019) 
CYCLEIO $3,433,071.00 7/3/2019 - $0.00 $3,433,071.00 (04/01/2019-
06/30/2019) 

MANAGED $2,828,768.00 TBD $0.00 $2,828,768.00 CARE3 
(Passthrouf:h) 
(07/01/20 8-
06/30/2019) 
MANAGED $2,828,768.00 TBD $0.00 · $2,828,768.00 CARE3 

(Directed) 
(07/01/2018-
06/30/2019) 

7 

Case 2:18-bk-20151-ER    Doc 1879    Filed 03/22/19    Entered 03/22/19 13:08:42    Desc
 Main Document      Page 14 of 37



1 I . I 11 11 11 

2 
Total Outstanding Balance I $21,427,707.82 

3 
II. SETON MEDICAL CENTER'S 1-IQA FEE DEBT TO MEDI-CAL 

4 
Seton Medical Center, as of March 15, 2019

1 
has outstanding HQA Fee 

5 
liabilities for Phase V in the amount of $28,160,469.45, as shown below: 

6 

7 

SETON MEDICAL CENTER (NP!# 1154428688) (OSHPD# 106410817) 
..... . PHASE V ' 

' ' 
.· ... ' ' 

'FISCAL,. CYCLE 
AMOUNT 

1,DUEDATE WITHHELD OUTSTANDING 
. DUE BALANCE YEAR (PERIOD). , · 

' 

8 2016/17 CYCLE! $2,040,467.00 2/5/2018 l0.00 $2,023,405.60 

9 
(01/01/2017 -

03/31/2017) 

10 
CYCLE2 $2,040,467.00 2/28/2018 $0.00 J2,040,467.00 

(04/01/2017 

11 
- 06/30/2017) 

2016/17 MANAGED $1,870,925.10 - 3/13/2019 ~l,870,925.10 $1,758,838.00 

12 CAREi 
(Passthrough) 

13 (0l/01/2017-
06/30/2017) 

14 2017/18 CYCLE 3 $2,223,369.00 3/21/2019 ~0.00 $2,223,369.00 
(07/01/2017 -

15 09/30/2017) 
CYCLE 4 $2,223,368.94 4/11/2018 l0.00 $2,223,368.94 

16 (I 0/01/2017 -

i 17 

1 18 

12/31/2017) 

CYCLE 5 . $2,223,369.00 5/2/2018 $0.00 $2,223,369.00 
(01/01/2018 -
03/3 I /20 18) 

19 CYCLE 6 $2,223,369.00 7/11/2018 $0.00 $2,223,369.00 
(04/01/2018 -

20 06/30/2018) 

21 
MANAGED $1,893,251.67 3/13(2019 ~I ,893,251.67 $0,00 . 

CARE2 

22 
(Passthrnugh) 
(07/01/2017 ~ 

06/30/2018 
23 MANAGED $1,903,985.91 TBD ~0.00 $1,903,985.91 

CARE2 
24 (Directed) 

25 
(07/01/2017 -

06/30/2018 

26 
2018/19 CYCLE 7 $2,293,835.00 - I 0/3/2018 $0.00 $2,293,835.00 

(07/01/2018 - ' ' 

27 
09/30/2018) 

28 

8 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
I 

CYCLES $2,293,835.00 1/2/2019 $0.00 $2,293,835.00 
(10/01/2018 -
12/31/2018) 

CYCLE 9 $2,293,835.00 - 4/3/2019 $0.00 $2,293,835.00 
(01/01/2019-
03/31/2019) 
CYCLE to $2,293,835.00 - 7/3/2019 $0.00 $2,293,835.00 

(04/0l/201 9-
06/30/2019) 
MANAGED 

CARE3 
$2,061,897.50 - TBD $0.00 $2,061,897.50 

(Passthrouyh) 
(07/01/20 8-
06/30/20] 9) 
MANAGED $2,061,897.50 - TBD $0.00 $2,061,897.50 

CARE3 
(Directed{ 
(07101120 8-
06/30/2019) 

Total Outstanding Balance $28,160,469.45 

II. ST. FRANCIS MEDICAL CENTER'S HQA FEE DEBT TO MEDI-CAL 

St. Francis Medical Center, as of March 15, 2019, has HQA Fee liabilities for 

13 p hase Vin the amount of$30,381,769.53. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ST. FRANCIS MEDICAL CENTER (NP!# 1487697215) (OSHPD# 106190754) 
,> .· PHASEV ... · .. ·. <· _ .. ----:- : __ --;-· -. I.·,'',·;:._. _·'· · .. . ..... -

.· 

FISCAL 
·. 

CYCLE 
AMOUNT DUE DATE 1 WITHHELD Ol/TSTANDING 

DUE BALANCE YEAR (PERIOD) 

2017/18 MANAGED $5,354,709.53 TBD - $0.00 $5,354,709.53 CARE2 
(Directed) 

~7/01/2017-
6/30/2018) 

2018/19 CYCLE 'J . $6,703,466.00 4/3/2019 - $0.00 $6,703,466.00 (01/01/2019 -
03/31 /20 I 9) 

CYCLElO $6,703,466.00 7/3/2019 - $0.00 $6,703,466.00 (04/01/2019-
06/30/2019) 
MANAGED $5,810,064.QO TBD - $0.00 $5,810,064.00 CARE3 
(Passthrouf:h) 
(07/01/20 8-
06/30/2019) 
MANAGED $5,810,064.00 TBD $0.00 . $5,810,064.00 

CARE3 
(Directed~ 

(07/01/20\; 
06/30/2019 

. · ,-,.Y· ':-<., l>~·}.: .. >.->:c <>- .· ·.:-· . ; I->-- ···-_,,-_ .- __ ::::'. / .·-.--. .. ; ..... I-'°"_. . ·. ', -. . ·-.:·· .. ' .· ' • · .. "'" -_ .. ' 

Total Oµtstanding Balance $30,381,769.53 

I II 

9 
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1 IV. ST. VINCENT DIALYSIS CENTER 

2 St. Vincent Dialysis has an existing overpayment debt of $372.52, which 

3 must be reimbursed to the Department. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

OVERPAYMENTS DEBT SUMMARY (UPDATED 01/23/2019) 
Provider NPI Outstandin!! Balance 
St. Vincent Dialysis Center 1992700314 $375.52 

v. DEBTORS CONTINUE AS MEDI-CAL PROVIDERS POST PETITION 

Since the Petition Date, Debtors have continued to provide Medi-Cal 

services, have continued to submit claims to Medi-Cal for payment, and have 

continued to receive Medi-Cal payments. In other words, despite their bankruptcy 

filings, Debtors have remained in the Medi-Cal system, enjoying Medi-Cal provider 

benefits, such as direct payments from the Department, managed care payments 

from managed care plans, and supplemental payments from both the Department 

and managed care plans. 

ARGUMENT 

I. MEDI-CAL AGREEMENTS ARE EXECUTORY CONTRACTS 

Contrary to the representations in the proposed APA, the Agreements cannot 

be transferred as licenses .. They must be assumed and assigned as executory 

contracts. 

The Bankruptcy Code does not define the term "executory contract"; 

however, the legislative history of 11 U.S.C. § 365 leaves no doubt that an 

executory contract is one "in which neither side has fully performed at the 

commencement of bankruptcy." In re Monsour Medical Center, 8 B.R. 606,612 

(Bankr. W.D. Pa. 1981), affd 11 B.R. 1014 (W.D. Pa. 1981) (citing Fogel, 

Executory Contracts and Unexpired Leases in the Bankruptcy Code, 64 Minnesota 

Law Review 341, 344 (1980). The legislative history provides: 

Though there is no precise definition of what contracts are executory, 
it generally includes contracts on which performance remains due to 
some extent on both sides. A note is not usually an executory contract 
if the only performance that remains is repayment. Performance on one 

10 
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1 side of the contract would have been completed and the contract is no 

2 Id. 

3 

longer executory. . 

This interpretation of the term "executory contract" is in accord with the 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

·23 

24 

25 

26 

27 

28 

view adopted by commentary and case law discussing Section 70(b) of the former 

Bankruptcy Act, the provision from which 11 U.S.C. § 365 is derived, that an 

executory contract is one ''under which the obligation of both the bankrupt and the 

other party to the contract are so far unperformed that the failure of either to 

complete performance would constitute a material breach excusing the performance 

of the other." In re Monsour Medical Center, 8 B.R. at 612-613 (citing 

Countryman, Executory Contracts in Bankruptcy: Part I, 57 Minn. L. Rev. 439, 

460 (1973); Chattanooga Mem. Park v. Still, 574 F.2d 349, 352 (6th Cir.), ce1i. 

denied, 439 U.S. 929, 99 S. Ct. 316, 58 L. Ed. 2d 322 (1978).) In other words, 

executory contracts include contracts where, to some extent, performance remains 

due from both parties. In re Holland Ente1prises, Inc. (In re Holland), 25 B.R. 301 

(Bankr. E.D. N.C. 1982) (citing In re Ravine Corp., 5 B.R. 402,404 (W.D. Tenn. 

1980). 

To become entitled to receive Medi-Cal payments as Medi-Cal providers, 

Debtors were required to enter into Agreements with the Department. In re 

Gardens Regional Hospital and Medical Center, Inc. (In re Gardens), 569 B.R. 

788, 792 (Bankr. C.D. Cal. 2017). Debtors' eligibility to participate in the Medi­

Cal program is conditioned upon its consent to the terms of these Agreements. In 

re Gardens, 569 B.R. at 796-97. In that regard, the Agreements specifically 

emphasize: 

AS A CONDITION FOR PARTICIPATION OR CONTINUED 
PARTICIPATION AS A PROVIDER IN THE MEDI-CAL 
PROGRAM, PROVIDER AGREES TO COMPLY WITH ALL 
OF THE FOLLOWING TERMS AND CONDITIONS, AND 
WITH ALL OF THE TERMS AND CONDITIONS INCLUDED 
ON ANY ATTACHMENT(S) HERETO, WHICH IS/ARE 
INCORPORATED HEREIN BY REFERENCE. 

11 
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4 

5 

6 

7 

8 

9 
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11 

12 

13 

14 

15 

16 
-I 
j 17 
~ 
' 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Declaration of Hanh Vo (Vo Deel.), Exs, 1 - 4, at 1 (original emphasis). 

Debtors have alleged that Medicare and Medicaid provider agreements are 

not contracts because there was no consideration by the parties to the agreements. 

In that regard, Debtors erroneously allege that the provider agreements: (1) merely 

informs the provider to applicable rules and statutes, which it has a preexisting legal 

duty to do so, (2) provides no benefits to Medicare or Medi-Cal, and (3) imposes no 

duties on Medicare or Medi-Cal other than to follow existing statutes and 

regulations. 

When Debtors contracted with the Department to participate in Medi-Cal, 

they agreed to not only comply with applicable law governing Medi-Cal providers, 

but also agreed to explicit payment and reimbursement terms that are expressly set 

forth in the Agreements.· Debtors' voluntary consent to those contractual provisions 

is consideration for the Department to contract with Debtors, allowing Debtors to 

participate in the Medi-Cal system and receive payments in the millions to tens of 

millions of dollars. As a governmental entity, the Department and Medi-Cal are 

guided by public policy considerations when contracting with providers to provide 

medical treatment and services to Medi-Cal beneficiaries. In re Gardens Regional 

Hm,pital and Medical Center, Inc., 2018 WL 1354334 *6. As affirmed by the 

California Court of Appeal, the relationship between a Medi-Cal provider and the 

Department is contractual in nature. Mednik v. State Department of Health Care 

Services 175 Cal. App. 4th 631, 642 (Ct. App. 2009). 

The parties' consideration for the Agreements is indisputably exemplified by 

the following terms and conditions specified in the Agreements: 

(1) 

(2) 

Debtors must comply with all applicable state law and be subject 
to all sanctions available to the Tiepartment, if they fail to do so. 
Vo Deel., Ex. 5, '\[ 2, at 1. 

Debtors cannot submit any treatment authorization requests or 
claims to the Department using a National Provider fdentifier 
(NPI) unless that NPI is appropriately registered to Debtors and 
ts in compliance with all NPI requirements. Id.,'\[ 3, at 2. 

12 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

(3) 

(4) 

(5) 

(6) 

(7) 

Debtors cannot engage in an:x conduct inimical to the _public 
health1 morals, welfare, and safety of any Medi-Cal beneficiary, 
or to tne fiscal integrity of the Medi-Cal system!' Id., ,i 4, at 2. 

Debtors cannot "exclude or deny aid, care, service, or other 
benefits available under Medi-Cal or in any other way 
discriminate against any Medi-Cal patients because of that 
person's race, color, ancestry, marital status, national origin, 
gender, age, economic status, physical or mental disability .... ' 
Id., ,i 5, at 2. 

Health care services provided by Debtors must be by qualified 
personnel for condit10ns that cause "suffering, endanger life 
result in illness or infirmity, interfere with capacity for normal 
activity, including employment, or for conditions which may 
develop into some sigmficant handicap or disability." Id., ,i 6, at 
2. 

An:x overpayment must be repaid by Debtors in accordance with 
applicable federal and California statutes, regulations, and rules 
ana policies of the Department, and the Department may recoup 
an:x overpayment from monies otherwise payable to Provider 
under the Agreement. Id., ,i 23, at 4. 

Debtors are subject to certain automatic and permissive 
suspensions and mandatory and permissive exclusions. Id., ,i 25, 
at 4. 

15 Given the continuing nature of the duties. imposed upon Debtors and the 

16 Department by both the Agreement and applicable law, Debtors' Agreements are 

17 executory contracts. Under the Agreements; Debtors must continue to comply with 

18 the express terms of the Agreement with regard to providing care to Medi-Cal 

19 beneficiaries and for conducting themselves as Medi-Cal providers, in order to 

20 avoid breaching the Agreement and remain in the Medi-Cal system as an authorized 

21 provider. Moreover, as the First Circuit found for Medicare provider agreements, 

22 Debtors' respective Agreement constitutes a single, ongoing, and integrated 

23 . transaction. In re Holyoke Nursing Home, Inc., 372 F.3d 1, 5 (1st Cir. 2004). 

24 II. 

25 

26 

CASE LAW AFFIRMS THAT THE AGREEMENTS ARE EXECUTORY 

CONTRACTS 

The Agreements are similar in many respects to the Medicare Provider 

27 

28 

Agreement. In re Gardens, 569 B.R. at 799 n.12. "A majority of bankruptcy 

courts considering the Medicare-provider relationship conclude that the Medicare 

13 
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provider agreement, with its attendant benefits and burdens, is an executory 

contract." In re Vita/signs Homecare, Inc., 396 B.R. 232, 239 (Bankr. D. Mass. 

2008) (citing In re University Medical Center, 973 F.2d 1065, 1075 and n.13 (3rd 

Cir. 199). "The [Medicare] Provider Agreement is a unique type of contract." In re 

University Medical Center, 973 F.2d at 1081 (quoting University Medical Center, 

122 B.R. 919, 930 (E.D. Pa. 1990)). "The Medicare Provider Agreement is a 

contract providing for advance payments based on estimates and expressly 

permitting the withholding of overpayments from future advances." In re 

Hefferman Memorial Hospital District, 192 B.R. 228,231 n.4 (S.D. Cal. 1996). 

"Medicare provider agreements are executory in nature, calling for future 

performance by both parties until either party requests termination, and thus are 

subject to§ 365." University Medical Center, 122 B.R. at 919. 

Case law consistently holds that a Medicare provider agreement easily fits 

within this definition of executory contract. In re Slater Health Center, Inc., 294 

13.R. 423,432 (Bankr. D. Rl. 2003) (citing In re University Medical Center, 973 

F.2d at 1075.) A Medicare provider agreement is an executory contract. In re 

Hefferman Memorial Hospital District, l 92 B.R. at 231 n.4. Most courts have 

concluded that a provider agreement is an executory contract subject to assumption 

or rejection by a debtor-in-possession. [Internal citations omitted.]" In re St. Johns 

Home Health Agency Co., l 73 B.R. 238,242 n.1 (S.D. Fl. 1994). 

As we conclude that Congress contemplated that the Medicare provider 
agreements would constitute a single, ongoing, and integrated 
transaction1 the equitable powers of the bankruptcy court do not entitle 
it to secona-guess Congress's implicit policy choices. Both by statute 
and by contract [ emphasis added], the HCFA [Health Care financing 
Administration] fias the unqualified right to recoup those oveqiayments 
in full [original emphasis], and to return the funds to the public fisc, 
where they can be used to fund other facilities providing care to 
Medicare beneficiaries. 

In re Holyoke Nursing Home, Inc., 372 F.3d at 5. 

In re Monsour Medical Center involved the determination of the Medicare 

contractual relationship between a medical center and the government. The 

14 
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-1 

3 
~ 
1 

-l 

a 
i 

I bankrnptcy court found that the medical center and the government were parties to 

2 two executory contracts as of the date of the filing of the petition and approved the 

3 medical center's assumption of the executory contracts. In re Memorial Hosp. of 

4 Iowa County, Inc., 82 B.R. 478, 482-483 (W. D. Wis. 1988) (explaining In re 

5 · Monsour Medical Center). 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

In In re Hefferman, the bankruptcy court of the Southern District of 

California stressed: 

The Medicare Provider Agreement is a contract, providing for advance 
payments based on estimates and expressly permitting the withholding 
of overpayments from future advances. Most recoupment cases involve 
the type of contract involved in this case .... 

In re Hefferman Memorial Hospital District, 192 B.R. at 231 n.4 (emphasis added). 

Accordingly, given that coutts have consistently held that Medicare Provider 

Agreements are executory contracts, Medi-Cal Provider Agreements are also 

executory contracts as the two agreements are similar in many respects. In re 

Gardens Regional Hospital and Medical Center, Inc., 569 B.R. at 800, n.12. 

III. THE AGREEMENTS CANNOT BE SOLD FREE AND CLEAR OF DEBT 

OWED TO MEDI-CAL UNDER 11 U.S.C. § 363 

The Agreements cannot be sold by Debtors as assets free and clear of any 

liabilities, obligations, and claims. 

The Ninth Circuit and other circuits have firmly held that providers are not 

entitled to continued participation in the Medicare and Medicaid programs 

(including Medi-Cal). Accordingly, the providers have no statutory entitlement to 

continue to bill Medi-Cal. They lack a protectable property interest to do so. 

If a benefit is a "matter of statutory entitlement for persons qualified to 

receive them," a property interest in that benefit is created. Goldberg v. Kelly, 397 

U.S. 254, 262, 90 S. Ct. IO 11, 25 L. Ed. 2d 287 (1970). Property interest arises 

from a statutory entitlement. Southeast Kansas Community Action Program v. 

Secretary of Agriculture of the United States, 967 F.2d 1452, 1457 (I 0th Cir. 1992). 

15 
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1 Food-stamp benefits are a matter of statutory entitlement for persons qualified to 

2 . receive them, and thus are appropriately treated as a form of"property." Atkinv. 

3 Parker, 472 U.S. 115, 128, 105 S. Ct'. 2520, 86 L. Ed. 2d 81 (1985). Statutory 

4 entitlement of eligible veterans to receipt of educational assistance constitute a 

5 property interest. Devine v. Cleland, 616 F. 2d 1080, 1086 (9th Cir. 1980). A state 

6 issued license for the continued pursuit of the licensee's livelihood creates a 

7 property interest. Bell v. Burson, 402 U.S. 535, 539, 91 S. Ct. 1586, 29 L. Ed. 2d 

8 90 (1971). 

9 The Tenth Circuit held that a Medicare provider such as a physician had no 

10 property interest in his eligibility for Medicare reimbursement. A provider is not 

11 the intended beneficiary of the Medicare program; thus, the provider has no 

12 protectable property interest in the Medicare program. Koerpel v. Heckler, 797 

13 F.2d 858, 863-65 (10th Cir. 1986). Similarly, the First Circuit concluded that a 

14 provider has no protectable property interest in his pmiicipation in Medicare. 

15 Cervoni v. Secretary ,Jf f-kalth, Education and Welfare, 581 F.2d 1010 (1st Cir. 

16 1978). 

17 In Erickson v. United States Department of Health and Human Services, the 

18 district court granted an injunction to plaintiffs, Medicare providers, to prohibit the 

19 Secretary ofI-Iealth and Human Services from excluding them from federally-

20 funded health care programs. On appeal, the Ninth Circuit followed the reasoning 

21 of the First and Tenth Circuits in Koerpel and Cervoni and held that plaintiffs were 

22 not entitled to the continued participation in Medicare/Medicaid programs. 

23 Plaintiffs failed to show entitlement, including statutory entitlement, for continued 

24 participation in those programs; therefore, they have no property interest in 

25 continued participation in those programs. Erickson v. United States Department of 

26 Health and Human Services, 67 F. 3d 858, 862 (9th Cir. 1995). Similarly, the 

27 California Court of Appeal in Lin v. State of Cal/fornia, 78 Cal. App. 4th 931 (Ct. 

28 App. 2012) held that providers of Medicare and Medicaid services have no 
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1 protected interests in continued participation in those programs. Id., at 935. 

2 Accordingly, Debtors' do not have any statutory entitlement to bill Medi-Cal. 

3 Instead, their ability to retain their Medi-Cal provider status and to provide Medi-

4 Cal services and bill for those services, depends upon their ongoing fulfilment .of 

5 duties and obligations required by the Agreements. 

6 Consistent with the Ninth Circuit holding that providers have no property 

7 interests in their continued participation in Medicare or Medicaid, a bankruptcy 

8 · · court specifically declared that a Medicare Provider Agreement, and similarly, the 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22· 

23 

24 

25 

26 

27 

28 

Medi-Cal Provider Agreement, cannot be sold as an asset under 11 U.S.C. § 363, 

free and clear of any debt. 

Notwithstanding ... anything in the Motion or Purchase Agreement to 
the contrary, the Medicare Provider Agreement shall not be considered 
an "asset' that may be sold pursuant to section 363 of the Bankruptcy 
Code and shall be treated as an executory contract subject to the 
Assumption and Assignment Procedures. Assumption and assignment 
of the Medicare Provider Agreement shall require, as a cure, successor 
liability on the part of the Buyer for liabilities under the Medicare 
Provider Agreement. 

In re Berks Behavioral Health, LLC, 2010 WL 4922173, 7 (Bankr. E.D. Pa. 2010) 

(emphasis added). 

Consistent with the First, Ninth, and Tenth Circuits as well as the California 

Court of Appeal, Debtors' Agreements explicitly assert that no property interests 

exist in or to the providers' status (such that they can be sold as an asset under 11 

U.S.C. § 363). Instead, the Agreements expressly state that any rights or 

obligations associated with the Agreements, as executory contracts, may only be 

assigned and assumed with successor liability. 

Provider agrees that it has no property right in or to its status as a 
Provider in the Medi-Cal program or in or to the provider number(s) 
assigned to it1 and that Provider may not assign its provider number for 
use as a Meai-Cal provider, or any rights or obligations it has under 
[the] Agreement, except to the extent purchasing owner is joining this 
provider agreement with successor jomt and several liability." 

Vo Deel., Ex 5, ~ 37, at 8, (emphasis added). 
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i 

1 Aside from the fact that Debtors have no property interests to continue to 

2 participate in the Medi-Cal system, 11 U.S.C. § 363(f) does not allow Debtors to 

3 sell their Agreements free and clear of any debt or successor liability. Under 11 

4 U.S.C. § 363(f), property can be sold free and clear of any interest in that property 

5 of an entity other than the estate, only if: 

6 

7 

8 

9 

10 

ap]Jlicable nonba11kruptcy law permits sale of such property free 
ana clear of such mterest; 
such entity consents; 
such interest is a lien and the price at which froperty is to be 
sold is greater than the aggregate value of al liens on such 
prop('.rty; · · b fid d' such mterest 1s 111 ona 1 e 1spute; or 
such entity can be coqi]Jell~d, in a lega/ or equitable proceeding, 
to accept a money sat1sfact1011 of such mterest. 

11 11 u.s.c. § 363(f). 

12 Here, none of the above requisite elements of 11 U.S.C. § 363(f) apply. For 

13 the first criteria, as shown above, non-bankruptcy law does not permit sale of 

14 Debtors' Agreements as assets, free and clear of any debt. The Ninth Circuit 

15 specifically held that providers have no property interest in their continued 

16 participation in Medi-Cal. Accordingly, the Agreements make clear that Debtors 

17 have no property rights in or to their status as Medi-Cal Providers. Rather than 

18 being assets that can be sold, the Agreements and any rights and obligations therein 

19 · can only be assigned with successor liability. Vo Deel.; Exs. 4, ~ 36, at 8. 

20 With regard to second and third criteria, they are inapplicable because the 

21 Department has not consented to the sale of the Agreements as Debtor's assets or 

22 property and no lien intere.sts are involved here. 

23 For the fourth criteria, there is no bona dispute regarding the assumption and 

24 assignment of the Agreements with successor liability. "A bona fide dispute exists 

25 when there is an objective basis for either factual or legal dispute as to the validity 

26 of an interest in property." In re Octagon Roofing, 123 B.R. 583, 590 (Bankr. N.D. 

27 Ill. 1991). As shown above, both the Debtors and the Buyer know and 

28 

18 
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1 acknowledge in the APA that the Agreements can only be assumed and assigned 

2 with the Department's agreement. APA, Ex. A,§ 8.8, ECF No. 365-1. 

3 For the fifth criteria, the Department cannot be compelled to accept a money 

4 satisfaction in exchange for its rights to prevent a sale of Debtors' Medi-Cal 

5 provider status or Debtors' benefits, duties and obligations under the Agreements. 

6 Accordingly, Debtors cannot sell their Medi-Cal Provider Agreements, free 

7 and clear of any debt under 11 U.S.C. § 363(f). The Agreements can only be 

8 assumed and assigned with successor liability. As such, Debtors must cure by 

9 paying the HQA Fees in default. 

10 

11 
IV. THE AGREEMENTS, AS EXECUTORY CONTRACTS, REQUIRE CURE OF 

DEFAULTS AND DEBTS 

12 It is well settled that curing all defaults is an essential pre-condition to 

13 assumption ofa contract under 11 U.S.C. § 365(b). "Cure is a critical component 

14 of assumption." In re: Thane International, Inc. v. 9472541 Canada lnc., 586 B.R. 

15 540, 549 (Bankr. D. Del. 2018). When an executory contract is assumed, valid 

16 claims for default must be cured by the debtor. In re Memorial Hospital of Iowa 

17 County, Inc., 82 B.R. 478,481 (Bankr. W.D. Wis. 1988). 

18 Accordingly, all existing HQA 'Fees debt - HQA Fees in default - must be 

19 paid by Debtors before closing of the sale. 

20 v. 
21 

DEBTORS' AG~EEMENTS REQUIRE SUCCESSOR LIABILITY BY THE 
BUYER 

22 

23 

24 

25 

26 

27 

28 

A party must accept the contract as a whole, meaning that a party cannot 

choose to accept the benefits of the contract and reject its burdens to the detriment 

of the other party to the agreement. Richmond Leasing Co. v. Capital Bank, NA., 

762 F.2d 1303, 1311 (5th Cir. 1985) ( citing ln re Holland, 25 B.R. 30 I). It is 

axiomatic that an assumed contract under 11 U.S.C. § 365 is accompanied by its 

provisions and conditions. In re Holland, 25 B.R. at 303 ( citing Atchison, Topeka 

& Santa Fe Ry Co. v. Hurley, 153 F. 403 (8th Cir. 1907), aff'd 213 U.S. 126, 29 S. 

19 
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Ct. 466, 53 L. Ed. 729 (1909)). "Assumption or rejection of an executory contract 

requires an all-or-nothing commitment going forward, and then a debtor cannot 

assume part of an executory contract in the future while rejecting another part." In 

re St. Mary Hospital, 89 B.R. 503, 509 (E.D. Pa. 1988). 

An executory contract must be assumed or rejected in toto. In re Holland, 25 

B.R. at 303. "To hold otherwise, would construe the bankruptcy law as providing a 

debtor in bankruptcy with greater rights and powers under a contract than the debtor 

had outside the bankruptcy." Id. (citing In re Nashville White Trucks, Inc., 5 B.R. 

112, 117 (Bania. M.D. Tenn.)). 

The Court remains cognizant of the legislative purpose behind section 
365. This provision vests the bankruptcy court with a unique power 
designed to facilitate the reqabilitatjo_n of de):>tors. Nevertqeless, a 
debtor may not retreat to this prov1s10n, denved from the mherent 
equitable powers of the bankruptcy courts, to avoid an obligation while 
it enjoys a benefit which arises in conjunction with that obligation. 

In re Holland, 25 B.R. at 303. 

Accordingly, if the Buyer assumes the Agreements, then the Buyer will be 

held jointly and severally liable for any debt owed by Debtors to the Department, 

including HQA Fees and any Medi-Cal overpayments to Debtors, as Debtors' 

Agreements specifically mandate. In addition, under the Agreements, the Buyer 

will be subject to Department's recoupment for any unpaid HQA Fees and Medi­

Cal overpayments owed by Debtors. 11 U.S.C. § 365. "It is hornbook law that a 

debtor cannot assume the benefits of an executory contract while rejecting the 

burdens." In re Tidewater Memorial Hospital, Inc., 106 B.R. 876, 884 n.9 (Bankr. 

E.D. Va. 1989). 

If Debtors are allowed to sell, transfer, and assign the Agreements, as 

licenses, then Debtors and the Buyer would be allowed to divorce the benefits from 

the burdens of the Agreements and undermine the HQA Fee system. They would 

receive the benefits of Debtors' Agreements including Medi-Cal service payments 

and quality assurance payments, while disregarding the obligations of the same 

20 
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Agreements, including successor liability for any HQA Fee debt and other debts 

incurred by Debtors to the Department. The Court should not permit such a result. 

CONCLUSION 

For the foregoing reasons, the Notice and its accompanying exhibits are 

erroneous. The Agr.eements are executory contracts that can only be assumed and 

assigned. To satisfy this pre-condition to assumption and assignment, Debtors must 

cure by paying the HQA Fees in default and the Buyer assume any and all 

obligations and liabilities under the Agreements with joint and several liability. 

The Agreements cannot be sold by Debtors to the Buyer free and clear of all 

liabilities, claims, and obligations. 

Dated: March 22, 2019 

LA20!8602!05 
Verity - DHCS's Objection (FINAL 3-22-19).docx 

21 

Respectfully submitted, 

XAVIER BECERRA 
Attorney General of California 
JENNIFER M. KIM 
Supervising Deputy Attorney Gerieral 

/s/ Kenneth K. Wang 
KENNETH K. WANG 
Deputy Attorney General 
Attorneys for Creditor 
Department of Health Care Services 
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