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MEMORANDUM 

I. INTRODUCTION 

The Court should deny the Motion Of (1) Waheed Wahidi for Authorization to File a 

Class Proof of Claim on Behalf of Claimants Similarly Situated, and (2) Ernesto Madrigal for 

Authorization to File a Class Request for Payment of Administrative Expense on Behalf of 

Claimants Similarly Situated [Docket No. 1914]  (the “Motion”),  which seeks entry of an order 

(a) authorizing Waheed Wahidi (“Wahidi”) to file a class prepetition unsecured proof of claim 

alleging California Wage and Hour violations on behalf of all creditors similarly situated as 

Wahidi, (b) authorizing Ernesto Madrigal (“Madrigal”) to file a request for payment of wage 

priority and administrative expense claims alleging California Wage and Hour violations on 

behalf of all creditors similarly situated as Madrigal and (c) authorizing Wahidi to pursue a 

Private Attorney General Act (“PAGA”)  claim. 

Wahidi and Madrigal seek to present class and representative  claims against the Debtors 

in these chapter 11 cases. The Debtors show in this Memorandum in Opposition  to the Motion 

that Wahidi and Madrigal  have failed to make the necessary showing, as required by Federal 

Rule of Civil Procedure 23, incorporated by Federal Rule of Bankruptcy Procedure 7023.  In 

particular, the threadbare pleadings contained in Wahidi’s underlying amended state court 

complaint (the “State Court Complaint”) plus the allegations contained in the Motion and the 

State Court Complaint provide a wholly inadequate basis  for the authorizations they seek.  The 

class basis of the wage and employment claims hinges on the presence of allegedly uniform and 

unlawful policies across all Debtors for hourly employees regarding rounding of work time, meal 

periods, rest periods, and the furnishing of wage statements, which uniform policies the Debtors 

establish simply do not exist.   As the Court is aware, Verity Health System of California, Inc. 

(“VHS”) operates a large and a sprawling healthcare system across multiple corporate entities not 

all of which are even hospitals.  Simply put, Wahidi and Madrigal, both of whom are former 

union-represented nurses, do not meet the Fed. R. Civ. P 23(a) requirements   of commonality, 

typicality or adequacy of representation by the proposed named class plaintiff and representative.  

The difficulties faced by Wahidi and Madrigal are magnified by reference to California Labor 
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Code exemptions and federal claim preemption issues that are directly applicable to the most 

significant claims of Wahidi and Madrigal for overtime and rounding.  The Debtors also will 

show that the asserted Fed. R, Civ. P 23(b), predominance or superiority of a class action in this 

context is illusory in light of their individual circumstances and the absence of legitimate 

unlawful policy claims as to themselves.   

In addition, Wahidi’s PAGA claim is facially defective, and cannot form the basis of a 

representative claim.  The requisite notice, which is a condition precedent to suit, was legally 

insufficient, and a PAGA claim must be made as an individual proof of claim. 

For all these reasons and those set forth in greater detail below, this Court should refuse to 

exercise its discretion under Rules 7023 and 9014 of the Federal Rules of Bankruptcy Procedure 

and deny the Motion. 

II. STATEMENT OF FACTS 

A. Background on the Debtors and Their Policies.  

1. On August 31, 2018 (the “Petition Date”), VHS and the above-referenced 

affiliated debtors, the debtors and debtors in possession in the above-captioned chapter 11 cases 

(collectively, the “Debtors”), each filed a voluntary petition for relief under chapter 11 of the 

Bankruptcy Code. 

2. The Debtors consist of various entities comprising the Verity Health “system,” 

including (1) corporate entities Verity Health System Of California, Inc., Verity Business 

Services, Verity Holdings, LLC, De Paul Ventures San Jose Dialysis, LLC, and De Paul 

Ventures, LLC; (2) five separate hospitals O’Connor Hospital, Saint Louise Regional Hospital, 

Seton Medical Center, St. Francis Medical Center, and St. Vincent Medical Center (collectively 

the “Hospitals”); and (3) the Hospitals’ respective non-profit foundations O’Connor Hospital 

Foundation, Saint Louise Regional Hospital Foundation, Seton Medical Center Foundation, St. 

Francis Medical Center Foundation, and St. Vincent Medical Center Foundation. Id. ¶¶ 13–15.  

See Declaration of Richard A. Adcock in Support of Debtors’ First Day Motions [Docket No. 8 ]. 

3. As of the Petition Date, the Debtors collectively employed over 7,300 employees 

ande provided medical services annually to over 50,000 inpatients and approximately 480,000 

Case 2:18-bk-20151-ER    Doc 2260    Filed 04/24/19    Entered 04/24/19 23:16:28    Desc
 Main Document      Page 11 of 43



110687873\V-9 
 

 
 

3  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
E

N
T

O
N

S
 U

S
 L

L
P 

60
1 

S
O

U
T

H
 F

IG
U

E
R

O
A

 S
T

R
E

E
T

 , 
S

U
IT

E
 2

50
0 

L
O

S 
A

N
G

E
L

E
S ,

 C
A

L
IF

O
R

N
IA

 9
00

17
-5

70
4 

(2
13

)  6
23

-9
30

0 

outpatients. Approximately 74% of these employees were represented by collective bargaining 

units, while 72% of the Debtors’ employees – approximately 5,331 employees in total – were 

represented by four different unions: California Nurses Associations (“CNA”), Service 

Employees International Union (“SEIU”), National Union Healthcare Workers (“NUHW”) and 

United Nurses Association of California/Union of Health Care Professionals (“UNAC”). Adcock 

Decl. ¶¶ 15, 18. 

4. As one would expect, the Debtors’ network of entities and employment 

relationships is incredibly complex, involving many different types of employees—full-time and 

part-time, union and non-union, exempt and non-exempt—and fulfilling many different job 

descriptions across the medical field and among support staff and administration. Sharrer Decl. ¶ 

6. 

5. As detailed in the attached declaration of Steven C. Sharrer, Chief Human 

Resources Officer for Verity Health System of California, Inc., each employer maintained its own 

human resources department,  certain wage and hour practices and policies variated by location 

and collective bargaining agreement, and not all hourly employees were represented by the same 

union at the same location or across locations in the same job category.  Sharrer Decl. ¶¶ 9,11.  In 

particular, there is simply no uniform policy across all the Debtors on rounding, meal periods, rest 

periods, or the furnishing of wage statements.  Some entities shared policies on these issues and 

some had multiple policies within the entity.  Policies could be set by the employer or negotiated 

in various collective bargaining agreements.   

6. On March 26, 2019, Claimants Wahidi and Madrigal filed the Motion.  Claimant 

Wahidi’s State Court Complaint (Barnes Decl., Exh. “A,” “FAC”), attached to the Motion, omits 

a number of the Debtors as defendants, most notably the hospital foundations, but includes all of 

the hospitals and adds Seton Coastside, a separate campus of Seton Medical Center.   

7. The bar date for filing proofs of claims and interests was April 1, 2019.  [Docket 

No. 1544.] 
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(1) Rounding For Wahidi and Madrigal Was Governed By CBA’s. 

8. Registered nurses at Seton are covered by a collective bargaining agreement 

between Seton and CNA  There is both a Master agreement (“Master Agreement”), which many 

of the System's hospitals jointly bargain, and a local agreement which is specific to Seton (“Local 

Agreement”). Similarly, registered nurses at St. Francis are represented by the St. Francis 

Registered Nurse Association (“SFRNA”), which is affiliated with the UNAC  St. Francis and 

SFRNA also are parties to a collective bargaining agreement (the “St. Francis CBA”). Sharrer 

Decl. ¶ 9.   

9. The Local Agreement, which is specific to Seton, contains provisions negotiated 

by the CNA and Seton which address rounding, and has a detailed overtime conversion table. 

Sharrer Decl. ¶ 12. 

10. Similarly, the St. Francis CBA contains a Wage Scale published at  its Appendix 

A, negotiated Hours of Work covering such details as premium rates .and negotiated Working 

Conditions contained throughout the CBA. (Sharrer Decl. ¶ 19.) 

(2) Meal and Rest Breaks Policies and Waivers Meal Breaks.  

11. Within Seton, Wahidi’s former employer, most In-Patient Units had meals and 

breaks are typically assigned.  The first rest break typically is scheduled within 2 hours of the 

start of the shift; the first meal break occurs before the fifth hour of the shift, and the last rest 

break occurs before the 7th hour.  The person, however, who assigns breaks can vary by unit. For 

example, in some inpatient units, meal and rest breaks are assigned by the charge nurse at the 

beginning of the shift.  That said, there is often no set schedule for meal or rest breaks.  However, 

in the Seton Emergency Room, meal and rest breaks start when the break nurse arrives at 11:00 

a.m.  The charge nurse starts sending people to break for meal and rest breaks based on who is 

available first. When necessary, the charge nurse will also cover meal or breaks; there is no 

formal schedule. A further nursing variation at Seton appears in the Gero-Psych Unit, where the 

employees choose the assignment they want and pre-assigned meal or rest break times are written 

on the assignment sheet.  Sharrer Decl. ¶ 22. 
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12. Away from nursing units, hourly employees in the Seton Technical Units and the 

Seton Administrative Units are preassigned utilizing different parameters.  Within Laboratory 

Services, lab assistants have pre-assigned meals and breaks, while staff working in the Imaging 

unit, and are assigned meals and breaks based on employee's schedules.  Employees go to lunch 

before their 5th hour in an 8-hour day.  Sharrer Decl. ¶ 23. 

13. Similarly, the Seton Dietary department has three different methods of setting 

break schedules. In Food Services, meal and rest breaks are built into the schedule. In clinical 

nutrition, meal breaks are taken based on workload.  In the Diabetes and Wound Clinics, the 

clinics are closed for one hour and all employees take their meal break at the same time.  They do 

not waive lunches.  Sharrer Decl. ¶ 23.  

14. The Seton administrative department hourly employees are also exposed to two 

different approaches to break schedules. For staff in Patient Access, meals and rest breaks are pre-

assigned based on anticipated workload and schedule.  There is a set schedule for rest breaks and 

lunch.  However, for Health Information Management, meal and rest breaks are pre-assigned 

based on a set schedule.  Sharrer Decl. ¶ 24. 

15. By contrast, within St. Francis Medical Center (Madrigal’s former employer) 

meals and breaks also vary within units and between departments and are not completely 

consistent with similar departments at Seton.  For Nursing departments, scheduling and relief 

assignments differ slightly among departments, varying from pre-assigned meal and rest break 

schedules by a supervisor or Charge Nurse, staff arranging for coverage among themselves, and 

staff relieving themselves based upon workflow (all of these within the legally designated 

windows). Adjustments are submitted on a log to the supervisor, a Kronos adjustment form or via 

the SFMC/SVMC Time and Attendance Correction (Yellow Sheet). Sharrer Decl. ¶ 26. 

16. For non-nursing units at St. Francis, scheduling and relief assignments differ 

slightly among departments varying from (i) pre-assigned schedules by a supervisor or Charge, 

(ii) staff arranging for coverage among themselves, and (iii) staff relieving themselves based upon 

workflow all of these within the legally designated windows. Adjustments are submitted on 

specified forms to supervisors before leaving for the day. Sharrer Decl. ¶ 27. 
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B. Background on Claimants Wahidi and Madrigal.  

17. Claimant Wahidi alleged that he was employed by Seton Medical Center from 

May 2017 to October 2017.  FAC ¶ 2.  Wahidi worked as an emergency room registered nurse.  

(Sharrer Decl. ¶ 8.)  Wahidi’s employment was governed by a collective bargaining agreement 

between his union, CNA and Seton Medical Center. Sharrer Decl. ¶ 8. 

18. Claimant Madrigal alleged that he was employed by St. Francis Medical Center 

from November 2016 to September 18, 2018.  FAC ¶ 4.  Madrigal worked as a registered nurse 

and was terminated for refusing to take a drug test.  Sharrer Decl. ¶ 10.  Madrigal’s employment 

was governed by a collective bargaining agreement between his union, the St. Francis Registered 

Nurse Association, which is affiliated with UNAC, and St. Francis Medical Center.  Sharrer Decl. 

¶ 11.   

C. Procedural History of State Court Complaints.  

19. In an attempt to satisfy the prerequisite of notice of Labor Code violations 

pursuant to California Labor Code § 2699.3, Wahidi allegedly sent a letter through counsel to the 

California Labor and Workforce Development Agency, copying Seton Medical Center and Verity 

Health System Of California, Inc. on March 13, 2018.  FAC Exh. 1. 

20. On June 21, 2018, Wahidi filed his initial complaint in the Superior Court of the 

State of California for the County of Mateo, Case No. 18CIV03214.  Montgomery Decl. Exh. 

“A.” 

21. On June 26, 2018, Wahidi filed a First Amended Complaint.  Barnes Decl. Exh. 

“A.” 

22. On August 16, 2018, Defendant Debtors filed an Answer, asserting a general 

denial.  Defendant Debtors also asserted various affirmative defenses, including failure to exhaust 

administrative remedies and preemption by Section 301 of the Labor Management Relations Act 

(“Section 301”).  29 U.S.C. § 185.  Montgomery Decl. Exh. “B.” . 
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III. ARGUMENT 

A. Claimants Do Not Provide a Case for Class Certification. 

Wahidi and Madrigal both pursue class treatment and must both meet the requirements of 

Bankruptcy Rule 7023.1, 2  Bankruptcy Rule 7023 states that Civil Rule 23 “applies in adversary 

proceedings.” 

In bankruptcy, “whether to permit a class action is a matter of discretion.”  In re Pac. 

Sunwear of California, Inc., No. 16-10882 (LSS), 2016 WL 3564484, at *5 (Bankr. D. Del. June 

22, 2016); see In re MF Glob. Inc., 512 B.R. 757, 762 (Bankr. S.D.N.Y. 2014) (“Application of 

Rule 23 is extended to contested matters by Bankruptcy Rule 9014, which grants the Court 

discretion to apply Rule 23 to contested matters, including claims objections.”); Fed. R. Bankr. P. 

9014(c) (“The court may at any stage in a particular matter direct that [Fed. R. Bankr. P. 7023] 

shall apply.”) (emphasis added).   

However, even if discretion were warranted, “[t]he crucial issue with respect to a class 

claim, as for a class action outside of bankruptcy, is certification of the class.”  In re Mortg. & 

Realty Tr., 125 B.R. 575, 579 (Bankr. C.D. Cal. 1991) (emphasis added).  Wahidi and Madrigal 

“must satisfy the four threshold requirements of [Federal Rule of Civil Procedure] 23(a) as well 

as the requirements of at least one of the subdivisions of Rule 23(b) for maintenance of the class 

action.”  In re Madison Assocs., 183 B.R. 206, 214 (Bankr. C.D. Cal. 1995); see Fed. R. Bankr. P. 

7023.  Under Civil Rule 23(a), Wahidi and Madrigal must show that “(1) the class is so numerous 

that joinder of all members is impracticable; (2) there are questions of law or fact common to the 

class; (3) the claims or defenses of the representative parties are typical of the claims or defenses 

of the class; and (4) the representative parties will fairly and adequately protect the interests of the 

class.”  Fed. R. Civ. P. 23(a).  As shown below, Wahidi and Madrigal do not and cannot show 

                                                 
1 All references to § herein are to sections of the Bankruptcy Code, 11 U.S.C. §§ 101–1532; all 
references to “Bankruptcy Rules” are to provisions of the Federal Rules of Bankruptcy Procedure; 
all references to “Civil Rules” are to provisions of the Federal Rules of Civil Procedure. 

2 Madrigal relies entirely on Wahidi’s arguments and presumably the FAC.  (See Wahidi Memo. 
at 14.) 
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that they satisfy the commonality, typicality, and adequacy threshold requirements.  Nor do they 

show that they satisfy the additional requirements under Civil Rule 23(b). 

(1) This Court Should Not Exercise Its Discretion to Allow Filing of the 
Proof of Claim and Request for Payment of Administrative Expense. 

The Debtors in these Chapter 11 cases do not challenge the concept that class proofs of 

claim can be appropriate vehicles for the resolution of appropriate claims, especially where the 

class was certified prepetition.  In re Birting Fisheries, Inc., 92 F.3d 939 (9th Cir. 1996) (allowing 

a prepetition certified class to file a class proof of claim).3  However, Wahidi and Madrigal 

incorrectly argue that “class proofs are favored and ‘particularly appropriate’ in bankruptcy 

cases” and that the opposing party bears the burden to show why invocation should not be 

permitted and rely heavily on In re First All. Mortg. Co., 269 B.R. 428, 445 (C.D. Cal. 2001), to 

support his argument.  See Movants’ Memorandum of Points and Authorities (the “Wahidi 

Memo”) at. 7–8.4  However, the First Alliance decision is now 18 year-old precedent and no other 

court has adopted this burden for the Debtors to bear.  Indeed, more recently, the Northern 

District of California stated that the “ prerequisite for allowance of a class proof of claim is that 

the proponent must seek and obtain a determination of the Bankruptcy Court that Rule 7023 of 

the Federal Rules of Bankruptcy Procedure be made applicable to the claims process.”  In re 

Aughney, 2011 Bankr. LEXIS 355 *; 2011 WL 479010 (denying class certification of a class of 

priority claimants where putative representatives had been terminated outside of the 180 priority 

period for benefit claims) , aff’d sub nom. Mortland v. Aughney, 2011 U.S. Dist. LEXIS 74505 

(N.D. Cal., July 6, 2011).    

Facing similar underlying California Labor Code and the California Business and 

Professions Code purported class claims, the district court in In re Circuit City Stores, Inc., 439 

B.R. 652, 655 (E.D. Va. 2010), aff'd in part on other grounds sub nom. Gentry v. Siegel, 668 F.3d 

                                                 
3 See also In re Dynegy, Inc., 770 F.3d 1064, 1069 (2d Cir. 2014) (class action procedures may be 
applied to contested matters under Bankruptcy Rule 9014). 

4 First Alliance applied the burden on the opposing party only as to the bankruptcy’s court’s 
discretionary decision to not invoke Bankruptcy Rule 7023.  269 B.R. at 443–47.  It is always for 
the class claimants to “establish[ ] the pre-requisites for class certification.”  Id. at 448. 
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83 (4th Cir. 2012) also declined to place the burden of persuasion on the Debtors. “The 

superiority and efficiency of the bankruptcy claims resolution process over class litigation is well 

established.”  439 B.R. at 655; see also In re Ephedra Prods. Liab. Litig., 329 B.R. 1, 5 (S.D.N.Y. 

2005) (“superiority of the class action vanishes when the ‘other available method’ is bankruptcy, 

which consolidates all claims in one forum and allows claimants to file proofs of claim without 

counsel and at virtually no cost.“); In re Bally Total Fitness of Greater N.Y., 411 B.R. 142, 145 

(S.D.N.Y. 2009) (“many of the perceived advantages of class treatment drop away” in a 

bankruptcy proceeding). 

Courts often invoke the three factors from In re Musicland Holding Corp., 362 B.R. 644 

(Bankr. S.D.N.Y. 2007) when considering the exercise of discretion to invoke Bankruptcy Rule. 

7023.  These factors include: (1) whether the class was certified pre-petition; (2) whether the 

members of the putative class received notice of the bar date; and (3) whether class certification 

will adversely affect the administration of the estate.  Pacific Sunwear, 2016 WL 3564484, at *5.  

The Circuit City court further provides “whether: (1) the benefits of proceeding as a class 

outweighs the costs; (2) the class litigation causes undue delay or complication in administering 

the bankruptcy estate; (3) the bankruptcy court's control over the debtor and its property render 

class certification unnecessary; (4) the Rule 7023 motion was timely; and (5) proceeding as a 

class is superior to the ordinary bankruptcy proceeding.”  439 B.R. at 658; see In re TWL Corp., 

712 F.3d 886, 893 (5th Cir. 2013) (the court may additionally consider the benefits and costs of 

class litigation to the estate).   

In this case, various factors counsel against class treatment and support normal bankruptcy 

processes and individual claims as the superior route.  First, this asserted class was not certified 

pre-petition.  Unlike the former employee claims in In re MF Global Inc., 512 B.R. 757, 763 

(Bankr. S.D.N.Y. 2014), these claims are not the product of the bankruptcy itself.  The claims are 

based on alleged past and supposedly ongoing employment and wage policies, the representative 

Claimant is a former employee from 2017, and the underlying class action was contemplated 

months before the Debtors filed for bankruptcy protection. 
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Second, the Debtors’ filing has been well publicized,5 including on their website, in the 

media, and through their numerous employees and clients.  The Bar Date Notice individually was 

served on thousands of creditors and parties in interest by mail, including patients6.  See In re 

Craft, 321 B.R. 189, 199 (Bankr. N.D. Tex. 2005) (“Mirant's chapter 11 case has been well-

publicized, and Mirant is willing to rely on that publicity and its published notice to bar later 

claims by class members.”).  In light of this broad notice campaign, the  Debtors were not 

required to provide individualized notice to all putative class members.  Wahidi has defined the 

class extremely broadly as “[a]ll California citizens employed by Defendants as hourly-paid 

employees . . . during the” four years preceding the filing of the original Complaint who were 

exposed to the various allegedly improper policies.  (FAC ¶¶ 3, 25.)  Identifying all such former 

employees when considering the scale of Debtors’ operation, the turnover in staff, and the 

conjecture and investigations required to identify the allegedly improper policies based on 

Wahidi’s scant allegations is a herculean task.  As in Circuit City, “[t]he scope of individuals who 

could potentially fall within the classes identified by the Class Claims is broad and uncovering 

their identity and claims would require more effort than is reasonably required by the 

circumstances” and unnecessarily “consume a disproportionate share of the Debtor’s resources.” 

439 B.R. at 661; see Monster Content, LLC v. HOMES.COM, Inc., 331 B.R. 438, 442 (N.D. Cal. 

2005). 

Third, class certification in this case would undoubtedly be more costly and burdensome 

than normal bankruptcy processes.7  As made clear below, to the extent their claims are not in fact 

                                                 
5 See three separate “Affidavit of Publication of the Notice of Bar Date for Filing Proofs of 
Claims and Interests” for the San Francisco Chronicle, USA Today, San Jose Mercury News and 
Los Angeles Times  [Docket Nos. 1859, 1860, 1861 and 1862 respectively]. The Bar Date Notice 
individually was served on thousands of creditors and parties in interest by mail, including 
patients. 

6 See Declaration of Service by Kurtzman Carson Consultants LLC Regarding Notice of Bar Date 
for Filing Profs of Claims and Interests [Docket No. 1864] and Supplemental Declaration of 
Service by Kurtzman Carson Consultants LLC Regarding Notice of Bar Date for Filing Proofs of 
Claim and Interest [Docket No. 2001] 

7 While the Debtors  do not challenge the competence, experience or resources of putative class 
counsel, any implied suggestion that a Civil Rule 23(g)(1)(D) order regarding “the award of 
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barred by the California Labor Code or preempted by  § 301 of the Labor Management Relations 

Act, 29 U.S.C. §185 (“§ 301, LMRDA”),8 Wahidi and Madrigal have not and cannot identify any 

truly uniform policies or common injuries relating to rounding, meal breaks, rest breaks, or the 

furnishing of wage statements across all six hospitals and all the different divisions and employee 

groups that make up a major healthcare system.  Adjudications of each employee’s claims and 

circumstances would have to be finely divided and no efficiency would be gained.   

For all these reasons, this Court should refuse to exercise its discretion under Bankruptcy 

Rules 7023 and 9014. 

(2) Wahidi’s Claims 

In order to properly analyze how the Wahidi’s claims would operate as a class action, it is 

necessary to analyze what claims would be valid and the showings that would be necessary to 

sustain them. 

First, to make out an unpaid time claim in the nature of Wahidi’s theories of illegal 

rounding, unpaid meal time, and unpaid wage time, “[a] plaintiff may establish liability . . . by 

proving that (1) he performed work for which he did not receive compensation; (2) that 

defendants knew or should have known that plaintiff did so; but that (3) the defendants stood idly 

by.”  Jimenez v. Allstate Ins. Co., 765 F.3d 1161, 1165 (9th Cir. 2014).  For rounding, Wahidi and 

each class member can show (1) they worked unpaid; and (2) Debtors had a policy that they 

should have known would lead to unpaid time.   

For meal and rest breaks, “a plaintiff must prove more than the employer's knowledge of 

employees working through meal periods; but on the other hand, an employer may not undermine 

a formal policy of providing meal breaks by pressuring employees to perform their duties in ways 

that omit breaks.”  Pena v. Taylor Farms Pac., Inc., 305 F.R.D. 197, 211 (E.D. Cal. 2015).  A 

                                                                                                                                                               
attorneys’ fees” is appropriate is further grounds to deny class treatment.  See Kadjevich v. 
Kadjevich ( In re Kadjevich), 220 F.3rd 1016, 1020-21n.4 (9th Cir. 2000)(holding state court 
attorney fee award was not entitle to expense of administration treatment even where the Debtor’s 
postpetition defense of a prepetition claims was unsuccessful and rejecting contrary decision from 
this district In re Execuair Corp., 125 B.R. 600 (Bankr. C.D.Cal. 1991). 

8 See discussion infra at 26-30. 
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claimant may either show an affirmatively noncompliant policy or a practice of undermining a 

compliant policy, as well as his or her individual damages. 

For the improper wage statements claims, a claimant must show that he or she “suffered 

injury as a result of a knowing and intentional failure by an employer to comply” with the statute, 

which specifies nine requisite items.  Cal. Lab. Code § 226 (a), (e).  A claimant here would have 

to show a purposeful or knowing policy or practice, that he or she individually received defective 

pay statements, and actual damages (if greater than $50–$100).  Cal. Lab. Code § 226(e). 

For the failure to pay upon discharge or resignation claim, a claimant must show that the 

employer willfully failed “to pay, without abatement or reduction.”  Cal. Lab. Code § 203(a).  A 

claimant must show intent and injury. 

The PAGA and UCL claims are derivative of the above conduct and require a claimant to 

be “aggrieved” or to have “suffered injury in fact and . . . lost money or property as a result of the 

unfair competition.”  Cal. Lab. Code § 2699(c); Cal. Bus. & Prof. Code § 17204. 

Each of the above claims depend on (1) some policy, pattern or practice by the employer 

and (2) individual injury.  As set forth below, Wahidi and Madrigal do not and cannot show how 

these showings can be made on a class basis in this case.  

(3) Wahidi and Madrigal Fail to Show That They Have Satisfied Fed. R. 
Civ. P. 23. 

Were the Court to apply Bankruptcy Rule 7023, the Court should nonetheless deny the 

motion because Wahidi and Madrigal do not and cannot satisfy the prerequisites of Civil Rule 23.  

In making their Motion, Wahidi and Madrigal improperly rely on nothing more than Wahidi’s 

First Amended Complaint, which itself is overwhelmingly conclusory in its allegations.  They do 

not provide any affidavits or exhibits regarding the Debtors, their own experiences, or the 

experiences of other putative class members.  They do not even provide any further detail in their 

Memorandum of Law to add to the FAC.  Under clear Supreme Court and Ninth Circuit 

precedent, a class cannot be certified on this basis. 

“Rule 23 does not set forth a mere pleading standard. A party seeking class certification 

must affirmatively demonstrate his [or her] compliance with the Rule—that is, he [or she] must 
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be prepared to prove that there are in fact sufficiently numerous parties, common questions of law 

or fact, etc.”  Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011) (emphasis in original).  

Under long-standing U.S. Supreme Court precedent, the party must provide enough of a showing 

so that the court may conduct its required “rigorous analysis“ to ensure that Rule 23 standards are 

met.  Id.; see Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 160 (1982) (“[A]ctual, not presumed, 

conformance with Rule 23(a) remains . . . indispensable.”); Comcast Corp. v. Behrend, 569 U.S. 

27, 33 (2013) (“[A] party seeking to maintain a class action ‘must affirmatively demonstrate his 

compliance’ with Rule 23.”).  Under long-established Ninth Circuit precedent as well, the moving 

party must provide the court with “material sufficient to form a reasonable judgment on each 

requirement.”  Blackie v. Barrack, 524 F.2d 891, 901 (9th Cir. 1975).  The moving party’s burden 

is not lessened if the analysis would require a consideration of the merits.  See Wal-Mart, 564 

U.S. at 351 (“Frequently that ‘rigorous analysis’ will entail some overlap with the merits of the 

plaintiff's underlying claim.”); Comcast, 569 U.S. at 34 (reversing courts below for refusing to 

entertain arguments touching on the merits); Ellis v. Costco Wholesale Corp., 657 F.3d 970, 981 

(9th Cir. 2011) (a “court must consider the merits if they overlap with the Rule 23(a) 

requirements” (emphasis in original)).  Although Wahidi and Madrigal acknowledge that they 

must “demonstrate that the [Rule 23(a)] requirements . . . have been met” [Wahidi Memo at 9 

(emphasis added)], Wahidi and Madrigal offer little more than Wahidi’s allegations in the First 

Amended Complaint and conclusory logic based on those allegations. Wahidi Memo at 9–11.9  

Further, the allegations in the First Amended Complaint barely allege any specifics.  The 33 

pages in the Wahidi Memo are almost entirely recitations of statutory requirements and legal 

conclusions.10 

Wahidi and Madrigal’s failure to provide details or evidence, is fatal to each requirement 

below.  Furthermore, Wahidi and Madrigal cannot meet the prerequisites of Rule 23 because the 

                                                 
9 The one notable exception is that Wahidi and Madrigal provide two declarations in support of 
the adequacy of class counsel.  

10 Neither Madrigal nor  the unnamed potential representatives mentioned in footnote 2, are 
mentioned in the FAC. 
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Debtors’ employment policies are not in fact uniform at locations at which they were employed, 

let alone across all of the Debtors.   

(a) Commonality 

Although the text of Rule 23(a)(2) requires only the presence of common questions, these 

questions must nevertheless be capable of “generat[ing] common answers apt to drive the 

resolution of the litigation.” Wal-Mart, 546 U.S. at 350. Civil Rule 23(a)(2) is satisfied when 

there is a “common contention . . . of such a nature that it is capable of classwide resolution—

which means that determination of its truth or falsity will resolve an issue that is central to the 

validity of each one of the claims in one stroke.” Id. at 350.  “To meet this standard, the class 

members must not only ‘have all suffered a violation of the same provision of law’ but must 

‘have suffered the same injury.’”  Humes v. First Student, Inc., No. 17-17072, 2019 WL 413687, 

at *1 (9th Cir. Feb. 1, 2019) (citing Wal-Mart, 546 U.S. at 350). 

Proof is required to satisfy commonality under Rule 23(a). See Hanlon v. Chrysler Corp., 

150 F.3d 1011, 1019–20 (9th Cir. 1998).  In employment and wage claim cases, “utterly 

threadbare allegations that a group is exposed to illegal policies and practices are [not] enough to 

confer commonality.  As Wal–Mart made clear, Rule 23(a) is not a pleading standard; rather, it 

requires proof that there are ‘in fact ... common questions of law or fact.’“  Parsons v. Ryan, 754 

F.3d 657, 683 (9th Cir. 2014).  “[T]he district court [is] required to resolve any factual disputes 

necessary to determine whether there was a common pattern and practice that could affect the 

class as a whole.  If there is no evidence that the entire class was subject to the same allegedly 

[prohibited] practice, there is no question common to the class.”  Ellis v. Costco Wholesale Corp., 

657 F.3d 970, 983 (9th Cir. 2011). 

Here, Wahidi and Madrigal cannot satisfy commonality under Rule 23(a). Specifically, 

the class treatment of Wahidi and Madrigal’s claims that the Debtors impermissibly rounded 

down employees’ work time, deprived employees of meal or rest breaks without waiver or 

compensation, or failed to timely furnish accurate wage statements all hinge on allegations that 

the Debtors had and followed uniform policies to act in these ways.  See, e.g., Wahidi Memo at 

10 (“the claims are based on established company policies applicable to all employees”), p. 13 

Case 2:18-bk-20151-ER    Doc 2260    Filed 04/24/19    Entered 04/24/19 23:16:28    Desc
 Main Document      Page 23 of 43



110687873\V-9 
 

 
 

15  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
E

N
T

O
N

S
 U

S
 L

L
P 

60
1 

S
O

U
T

H
 F

IG
U

E
R

O
A

 S
T

R
E

E
T

 , 
S

U
IT

E
 2

50
0 

L
O

S 
A

N
G

E
L

E
S ,

 C
A

L
IF

O
R

N
IA

 9
00

17
-5

70
4 

(2
13

)  6
23

-9
30

0 

(“The complaint asserts claims based on the Debtors’ company policies that violate applicable 

California law . . . . [T]he predominate issue will be the legality of the Debtors’ practices and 

procedures.”).  Under their own claim construct, it is therefore imperative for Wahidi and 

Madrigal to demonstrate the existence of uniform policies that they can trace to injuries suffered 

by all the employees.  See Ordonez v. Radio Shack, Inc., No. CV 10–7060–CAS, 2013 WL 

210223, at *7 (C.D. Cal. Jan. 17, 2013) (for claims based on alleged meal and rest break 

violations, “in the absence of a uniform corporate policy, there is no common issue capable of 

resolution on a classwide basis”).  However, while the Debtors establish the practice of the 

voluntary payment of $8,479,561 over four years of dollars in meal and rest break “penalties” 

system wide, including $3,593,662 and $1,500,280 pursuant to the terms of collective bargaining 

agreements at Seton and St. Francis (Sharrer Decl. at ¶ 30), Wahidi’s FAC and motion provide 

nothing more than “threadbare allegations” that the Debtors violated legal requirements owed to 

the proposed classes of employees.  Every single allegation is nothing more than a recitation of 

legal requirements and a conclusory statement that Debtors violated the requirements “as a matter 

of established company policy and procedure.”   

As shown below in bold, the meager details that are provided undermine Wahidi’s case 

for this conclusory assertion of common policies. 

First, as to his common status, Wahidi worked for “Defendants” “as an hourly -paid 

Emergency Room Registered Nurse from approximately May 2017 to October 2017 in Daly, 

California, which is in San Mateo County, California.”  FAC ¶¶ 6–7.  Wahidi, however, says 

nothing about the relationship or experiences of his job classification to other hourly job 

classifications at his location or the other locations that he would purport to represent. 

Second, as to Rounding, he asserts that Defendants “as a matter of established company 

policy and procedure, at each and every one of the individual facilities owned and/or operated by 

Defendants, consistently . . . [r]ounded the actual time worked and recorded by the members of 

the Rounding Class, usually down, so that during the course of their employment, the members 

of the Rounding Class were paid far less than they would have been paid had they been paid for 

actual recorded time rather than ‘rounded’ time.”  FAC ¶ 40.  However, he does not provide this 
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Court with any indication that he ever experienced this “usual” phenomenon or that such 

experience was the result of a uniform policy identified by Wahidi.   

Third, as to Meal Periods, Wahidi claims “[o]n one or more occasions,” employees 

worked shifts long enough to merit meal times and “[a]s a matter of Defendants’ established 

company policy, Defendants failed to always comply with the meal period requirements . . . .”  

FAC ¶¶ 54–55, 58.  However, he again fails to give any personal or observed examples of this 

“wrong” or any indication that such observations were common at different locations or hourly 

job classifications. 

Fourth, as to rest periods, Wahidi asserts employees “sometimes” worked long enough to 

merit rest periods and “[a]s a matter of Defendants’ established company policy, Defendants 

failed to always authorize and permit all required rest periods . . . .” FAC ¶¶ 66–68.  Occasional 

long hours clearly do not rise to the level of policy or commonality, especially when a plaintiff 

provides no personal and representative examples. 

Fifth, as to the “timely furnish accurate wage statements (‘Independent Failure’)” claim, 

Wahidi asserts “[a]s a pattern and practice . . . Defendants did not and still do not furnish each of 

the [class members] with an accurate itemized statement in writing showing all applicable hourly 

rates in effect during the pay period,” but also “one or more items listed in Labor Code 

§226(a)(1)–(9)”.  FAC ¶¶ 73; 75–76.  He provides no examples from his own experience and no 

information on how the Court might extrapolate from his experiences to those of a putative class. 

Sixth, as to his “timely furnish accurate wage statements (‘Derivative Failure’)” claim, 

Wahidi gives  no further factual allegations.  However, the claim is recognized as “a derivative 

result of [Defendants’] failure to pay wages” that the Claimant alleges were due and owing under 

his other claims, i.e., equally devoid of facts.  FAC ¶ 87. 

Seventh, as to the claim for “[w]illful failure to pay upon termination or resignation”, 

Wahidi provides only conclusory allegations that class members “were either discharged from or 

quit Defendants’ employ” and Defendants willfully failed to pay earned wages for the statutory 

time period pursuant to “a consistent and uniform policy . . . according to amendment or proof.”  
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(FAC ¶¶ 97–99.)  Despite the acknowledged fact that Wahidi is a former employee, he offers no 

information about his own treatment or its representative nature.  

Eighth, as to the PAGA claim, and the Unfair Business Practices (UCL) claim, there are 

simply no factual allegations. 

*** 

Claimant has provided no support that any of these alleged violations were due to a 

uniform policy that can be divined from his own experiences or other information in his 

possession.  See Youngblood v. Astrue, 281 F. App’x 726, 727–28 (9th Cir. 2008) (“Youngblood's 

vague and conclusory allegation . . . fails to identify a specific act, policy, or practice . . . that 

would give rise to a common claim by numerous . . . employees. . . . Youngblood did not meet 

her burden of demonstrating that class certification was appropriate under Rule 23.”). 

Claimant cites to Nguyen v. Baxter Healthcare Corp., 275 F.R.D. 596 (C.D. Cal. 2011), 

and Driver v. AppleIllinois, LLC, 265 F.R.D. 293 (N.D. Ill. 2010), to support his claim for 

commonality in the context of a wage suit, but these cases do not support his motion.  In Nguyen, 

the plaintiff provided “specific” allegations and proof to show that all employees “were treated 

with sufficient uniformity:” 
Employees on a production line went to lunch at the same time, as 
determined by the lead or supervisor. (Bosalet Dep. at 41.) Baxter 
used software which automatically deducted one 30 minute meal 
break per shift from all employees’ time, without regard to whether 
a first meal break was late or missed, or whether a second meal 
break was required on a shift of more than 10 hours. (Id. at 40). 
Baxter has never paid out extra pay for a late or missed meal during 
the class period. (Id.) The written policy provided to the class 
members regarding meal breaks, which Ms. Nguyen asserts lacks 
required information until April 3, 2010, was identical for all of the 
class members. (Id. at 45–53, 63–69; Pl.Ex. 4 at BAX000446–447; 
Pl.Ex. 5 at BAX000448.) This policy was uniform, was provided to 
new hires, and provided in online format to employees via an on-
site learning center. (Bosalet Dep. at 64–69.) 

275 F.R.D. at 600–01.   

Unlike Wahidi’s conclusory allegations about his and other employees’ wage statements, 

the Nguyen plaintiff demonstrated that (1) “the wage statements were identical for the class,” (2) 
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her statements “lacked the shift differential pay rate and the pay period beginning date,” and (3) 

she suffered injury.  Id.  

In the Driver  case, the defendant itself provided a standardized policy and practice that it 

alleged met its legal responsibilities.  265 F.R.D. at 303.  Additionally, the plaintiff had a 

plausible argument, supported by proof, that the policy itself was “inadequate both as to its 

substance and wording.”  Id.  Wahidi and Madrigal make no such showing in their Motion.   

Wahidi’s claims based on not providing meal and rest breaks are particularly deficient 

with regards to commonality.  “The employer satisfies [the meal] obligation if it relieves its 

employees of all duty, relinquishes control over their activities and permits them a reasonable 

opportunity to take an uninterrupted 30-minute break, and does not impede or discourage them 

from doing so.”  Brinker Rest. Corp. v. Superior Court, 53 Cal. 4th 1004, 1040, 273 P.3d 513, 

536–37 (2012); see also id. at 1028–29, 273 P.3d at 528–29 (an employer need only “provide” or 

“permit” rest breaks).  In light of this standard, “district courts have denied class certification 

where a plaintiff has failed to adduce common evidence that the employer prevented putative 

class members from taking required breaks.”  Chavez v. AmeriGas Propane, Inc., No. 

CV1305813MMMMANX, 2015 WL 12859721, at *10 (C.D. Cal. Feb. 11, 2015) (listing cases). 

(b) Typicality 

“The purpose of the typicality requirement is to assure that the interest of the named 

representative aligns with the interests of the class.”  Hanon v. Dataproducts Corp., 976 F.2d 497, 

508 (9th Cir. 1992).  “The test of typicality is whether other members have the same or similar 

injury, whether the action is based on conduct which is not unique to the named plaintiffs, and 

whether other class members have been injured by the same course of conduct.” Id. (citation and 

internal quotation marks omitted).  “[R]epresentative claims are ‘typical’ if they are reasonably 

co-extensive with those of absent class members.”  Hanlon v. Chrysler Corp., 150 F.3d 1011, 

1020 (9th Cir. 1998).  “[A] named plaintiff's motion for class certification should not be granted if 

‘there is a danger that absent class members will suffer if their representative is preoccupied with 

defenses unique to it.’”  Hanon, 976 F.2d at 508. 
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Unfortunately, this Court cannot properly evaluate whether Wahidi and Madrigal’s claims 

are typical of absent class members, because neither provides any details as to their personal 

injuries nor any indication that such injuries are common across all hourly employees in every job 

classifications at every location.  Their assertion that the composition of the rounding class “class 

may exceed over 7,300 claimants” because the Debtors stated they had 7,300 employees on the 

Petition Date (Wahidi Memo at 4, 8), is woefully inadequate.  See, e.g., Chavez v. AmeriGas 

Propane, Inc., 2015 WL 12859721, at *18 (C.D. Cal. Feb. 11, 2015) (“Chavez has adduced no 

evidence that he worked more than ten hours in any one day, however. Consequently, he cannot 

show that he was unlawfully denied a third rest break. Chavez’s failure to demonstrate that he 

was personally injured by the allegedly unlawful policy set forth in the CBA leads the court to 

conclude that he lacks standing to represent the proposed CBA rest period subclass.”). 

Even were this Court to accept their “conclusory assertions,” Wahidi and Madrigal’s 

failure “to specify what position or positions [they] held or hold[ ]” defeats typicality.  Lusby v. 

Gamestop Inc., 297 F.R.D. 400, 411 (N.D. Cal. 2013) (“Given the absence of this information, 

the Court finds that Plaintiff has failed to establish that his claims are typical of those of the 

class.”). While the Debtors demonstrate that both employees were registered nurses operating 

under different collective bargaining agreements (Sharrer Decl. ¶¶ 8-11), in the absence of 

competing facts it is unreasonable simply to assume that meal, rest, and wage statement policies 

and practices for 7,300 employees across all union and non-union job classifications within an 

entire nonprofit health system would be uniform or result in similar injuries. 

Furthermore, Wahidi’s few factual allegations in the FAC undermine his case that there 

are uniform policies and injuries, since he admits not all meal or rest periods were denied or 

uncompensated for and not all rounding was conducted at employees’ expense. See Garcia v. Sun 

Pac. Farming Co-op, Inc., 359 F. App'x 724, 726 (9th Cir. 2009) (“[T]he evidence at best showed 

that Garcia and Ayon's practice claims were typical-or ‘reasonably co-extensive,’ . . . with only 

some of the proposed class members, but atypical of others. It was well within the district court's 

discretion to deny class certification on this basis.”); Humes v. First Student, Inc., 320 F.R.D. 

529, 539 (E.D. Cal. 2017) (“Given the discrepancies between drivers' experiences, including 
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payment discrepancies between Plaintiffs' own declarants, there is no indication that Plaintiffs 

have suffered the same or similar injuries as all class members.”), rev'd and remanded on other 

grounds, 2019 WL 413687 (9th Cir. Feb. 1, 2019).  

Finally, but just as significant, the Debtors’ preliminary investigation shows that Wahidi 

and Madrigal do not have claims typical to the rest of the class, if we assume their allegations.  

Mr. Steven C. Sharrer has discovered that (1) Wahidi and Madrigal did not suffer harm from their 

respective rounding policies; (2) Wahidi and Madrigal filed claims and used policies to be 

compensated for missed meal and rest breaks; and (3) had compliant pay stubs.  Sharrer Decl. ¶¶ 

36, 37.  If Wahidi and Madrigal are correct in their allegations, they would have uniquely weak 

cases and the Debtors would have special affirmative defenses available to them to dispute 

whether a policy was applied as to them, as well as to injury and causation.  See Pena v. Taylor 

Farms Pac., Inc., 305 F.R.D. 197, 223 (E.D. Cal. 2015) (“Because plaintiff Hernandez's 

experience is not typical, certification of any non-derivative waiting time subclass must be 

denied.”), order clarified sub nom. Carmen Pena v. Taylor Farms Pac., Inc., No. 2:13-CV-

01282-KJM-AC, 2015 WL 12550898 (E.D. Cal. Mar. 30, 2015), and aff'd, 690 F. App’x 526 (9th 

Cir. 2017); Mateo v. V.F. Corp., No. C 08-05313 CW, 2009 WL 3561539, at *4 (N.D. Cal. Oct. 

27, 2009) (“Plaintiff does not satisfy typicality because V.F. can assert unique defenses against 

her.”). 

(c) Adequacy 

“Rule 23(a) (4)'s adequacy requirement ensures that absent class members are afforded 

competent representation before entry of a judgment which binds them.” Hanlon, 150 F.3d at 

1020.  “Class representation is inadequate if the named plaintiff fails to prosecute the action 

vigorously on behalf of the entire class or has an insurmountable conflict of interest with other 

class members.” Hesse v. Sprint Corp., 598 F.3d 581, 589 (9th Cir.2010) (citing Hanlon, 150 

F.3d at 1020).  There is reason to believe, based on the few facts alleged, that Claimants would be 

inadequate representatives for many parts of the class.   

Firstly, Wahidi and Madrigal are former employees.  They cannot be class representatives 

on behalf of current employees regarding the relief to which they alone may be entitled.  This 
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would include the injunctive relief requested for “the currently-employed members of the 

Independent Wage Statement Class” and the “Derivative Wage Statement Class” (FAC ¶¶ 79, 

93), as well as the preliminary and permanent injunctive relief requested under the Unfair 

Competition Law.  (FAC ¶¶ 123–24.)  In contrast to currently employed members of the class or 

subclasses, Claimants will have no incentive or interest to pursue such relief.  See Ellis v. Costco 

Wholesale Corp., 657 F.3d 970, 986 (9th Cir. 2011) (“As former employees, Ellis and Horstman 

would not share an interest with class members whose primary goal is to obtain injunctive relief. 

Thus, as the class currently stands, Ellis and Horstman will not adequately protect the interests of 

the class as a whole.”). 

Secondly, Wahidi’s employment terminated in October 2017.  FAC ¶ 7.  This means that 

Wahidi cannot personally assert a priority or administrative expense claim as would many class 

members who provided services to Debtors within 180 days of the Petition Date.  Therefore, 

Wahidi cannot represent those class members who can assert either a priority or administrative 

expense claim.  Wahidi Memo at 14 (“Because Wahidi was not a postpetition employee, he 

cannot serve as the class representative [for payment of administrative expense].”)  See In re 

Casimiro, No. 05-19588-B-7, 2007 WL 1577947, at *6 (Bankr. E.D. Cal. June 4, 2007) (“If none 

of the Lara Claimants can assert a priority claim, then none of them would be qualified to 

represent a priority ‘claimant class’ in this bankruptcy.”); In re Pac. Sunwear of California, Inc., 

2016 WL 3564484, at *9 (Bankr. D. Del. June 22, 2016) (“Ms. Beeney, who can only be a 

member of the general unsecured class,. . . cannot adequately represent all unnamed class 

members, some of whom will have administrative and/or priority claims if liability is proven.”); 

In re Joint E. & S. Dist. Asbestos Litig., 982 F.2d 721, 742 (2d Cir. 1992), opinion modified on 

reh'g, 993 F.2d 7 (2d Cir. 1993) (“Once the [asbestos] Trust became insolvent, the effect of the 

payment priority was to divide the health claimants into two subgroups” with separate 

representation; one who had priority and one who did not). 

Thirdly, Wahidi and Madrigal were members of nursing unions at specific locations 

during their employment.  Other class members belong to other unions or are non-union.  Union 

status and the presence of collective bargaining agreements provide numerous legal overlays 
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relative to the wage and employment requirements at issue.  In these circumstances, Wahidi and 

Madrigal certainly would not be typical of non-union employees, even assuming all collective 

bargaining arrangements were identical. 

(d) The Policies at Play 

In addition to Wahidi and Madrigal’s insufficient showing, their bare allegations are 

contradicted by what is now the only testimony in the case.  As stated in declaration of Steven C. 

Sharrer, the Debtors, as a whole, do not have uniform policies.  Nevertheless, Mr. Sharrer has 

been able to identify the policies that applied to Wahidi and Madrigal.  These policies show that 

Wahidi and Madrigal’s theories based on uniform impermissible policies would fail.  Wahidi and 

Madrigal would have to show that the Debtors did not follow their stated policies or some other 

alternative theory, but these would likely result in individualized inquiries not appropriate for 

class treatment. 

Wahidi and Madrigal’s rounding claim relies on the allegation that Debtors “usually” 

rounded employee time down.  FAC ¶ 40(b).  However, the now discontinued local rounding 

policy that applied to Wahidi would round to the quarter-hour on a neutral basis and specifically 

provided that “[s]uch a system of timekeeping should not . . . be more stringent in docking Nurses 

who are late than in permitting uncompensated work time.”  Sharrer Decl. ¶ 12.  Under California 

law, a “rounding system [that] is neutral on its face” is legally permissible and proper.  AHMC 

Healthcare, Inc. v. Superior Court, 24 Cal. App. 5th 1014, 1027, 234 Cal. Rptr. 3d 804, 814 (Ct. 

App. 2018), review denied (Oct. 10, 2018).  Mr. Sharrer even analyzed Wahidi’s records and did 

not find that the rounding policy prejudiced his pay.  Sharrer Decl. ¶ 13. 

Contrary to Wahidi and Madrigal’s allegations, each Debtor facility abided by meal and 

rest break policies which were legally compliant.  Sharrer Decl. ¶¶ 20-31.  While meal and rest 

break practices would vary among departmental units and between facilities, Sharrer Decl. ¶¶ 21-

28.  nevertheless, any employee who missed a meal or rest break could claim a penalty through 

various procedures.  Sharrer Decl. ¶ 29.  In general, when there is no uniform policy that is 

clearly non-compliant, class certification is denied because non-compliance cannot be proved on 

a common basis for the class.  Chavez v. AmeriGas Propane, Inc., 2015 WL 12859721, at *10 
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(C.D. Cal. Feb. 11, 2015) (listing cases); Ruiz v. Affinity Logistics Corp., No. 05CV2125JLS 

(CAB), 2009 WL 648973, at *6 (S.D. Cal. Jan. 29, 2009) (listing cases).   

Here, Mr. Sharrer even analyzed the amount of money the Debtors voluntarily paid 

employees for identified missed meal and rest breaks, and determined that the Debtors had paid 

$8,479,561 over the four year period in question.  Sharrer Decl. ¶ 30.  He also analyzed the 

number for Wahidi and Madrigal specifically.  Sharrer Decl. ¶¶ 34-35.  Along with the fact that 

there were no union arbitrations filed relating to meal and rest breaks, these results confirm 

anecdotally that there was no general policy or practice to deprive employees of their meal and 

rest breaks.  (Sharrer Decl. ¶ 31.)   

Finally, Mr. Sharrer identified example wage statements for Wahidi and Madrigal and 

they contain all nine elements according to California law.  See Sharrer Decl., ¶¶ 36-37; 

California Labor Code § 226(a).   There is no pattern or practice of impermissibility to form a 

basis for class treatment.  See, e.g., Sarviss v. Gen. Dynamics Info. Tech., Inc., 663 F. Supp. 2d 

883, 911 (C.D. Cal. 2009) (“Plaintiff's showing does not give a clear indication, for example, of 

how many different types of pay stubs the Court will need to address given the lengthy time 

period on which Plaintiff seeks certification and the various payroll policies that were apparently 

in place for different types of California employees during that period.”).  All other allegations 

are derivative of the other claims. 

These factual circumstances and lack of impermissible and uniform policies, prevent 

Wahidi and Magrigal from satisfying Civil Rule 23(a), along with their failure to demonstrate 

compliance. 

(1) Rule 23(b)(1) 

Moving off the prerequisites of Civil Rule 23(a), Wahidi attempts to certify a class under 

Civil Rule 23(b)(1), which is appropriate if “prosecuting separate actions by or against individual 

class members would create a risk of: (A) inconsistent or varying adjudications with respect to 

individual class members that would establish incompatible standards of conduct for the party 

opposing the class; or (B) adjudications with respect to individual class members that, as a 

practical matter, would be dispositive of the interests of the other members not parties to the 
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individual adjudications or would substantially impair or impede their ability to protect their 

interests.”   

Here, there is no true danger of incompatible standards for the Debtors under Civil Rule 

23(b)(1)(A).  As discussed above, proposed class members’ claims are extremely varied, as they 

were exposed to many different potential policies and practices and each had different individual 

experiences.  The bar date has passed and bankruptcy procedure can readily handle any incoming 

claims.  This is not a situation where another court could issue an inconsistent decision.  See 

Ballas v. Anthem Blue Cross Life & Health Ins. Co., No. CV1200604MMMFFMX, 2013 WL 

12119569, at *14 (C.D. Cal. Apr. 29, 2013); Kamar v. Radio Shack Corp., 254 F.R.D. 387, 398 

(C.D. Cal. 2008) (noting that “[t]he Ninth Circuit has adopted an extremely conservative view” of 

certifying 23(b)(1) classes). 

While Civil Rule 23(b)(1)(B) certification may be appropriate in some hypothetical case 

under In re First All. Mortg. Co., 269 B.R. 428, 448 (C.D. Cal. 2001), there does not seem to be 

any reason for such treatment.  Indeed, the Second Circuit has advised that “[w]ith respect to 

aggregate claims in excess of a fixed sum of money, a (b)(1)(B) class action is appropriate to 

avoid an unfair preference for the early claimants at the expense of later claimants.  With respect 

to an insolvent entity, however, bankruptcy law is normally the source of protection to assure a 

fair and orderly distribution of assets insufficient to meet claims.”  In re Joint E. & S. Dist. 

Asbestos Litig., 982 F.2d 721, 735 (2d Cir. 1992), opinion modified on reh’g, 993 F.2d 7 (2d Cir. 

1993). 

(2) Predominance/Superiority 

As certification under Rule 23(b)(1) is inappropriate, Wahidi must satisfy Civil Rule 

23(b)(3).  In ruling on a motion for class certification based on Rule 23(b)(3), a court must 

conduct a rigorous analysis to determine whether the class representatives have satisfied both the 

predominance and superiority requirements.  See Zinser v. Accufix Research Inst., Inc., 253 F.3d 

1180, 1186 (9th Cir. 2001).  The predominance analysis focuses on “the legal or factual questions 

that qualify each class member’s case as a genuine controversy” to determine “whether proposed 
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classes are sufficiently cohesive to warrant adjudication by representation.”  Amchem Prod., Inc. 

v. Windsor, 521 U.S. 591, 623 (1997). 

Here, there are individualized issues at each step.  First, whether there is a rounding, meal 

break, rest break, payment stub, or nonpayment upon termination policy applicable to a particular 

class member is an individualized issue—some groups have or had policies as to some practices, 

but they vary and many are contextual to the individual or small group.  See Dukes, 564 U.S. at 

356 (employment claim plaintiffs must identify a “specific employment practice . . . that ties all 

their . . . claims together”); Martin v. Sysco Corp., 325 F.R.D. 343, 354 (E.D. Cal. 2018) 

(rejecting predominance where plaintiffs failed to prove a mandatory policy).  Second, actual 

injury would still depend upon individualized circumstances, i.e., whether class members were 

uncompensated or affected by any policy. 11   In this Circuit, the need to consider such 

individualized circumstances should defeat predominance.  See Zinser, 253 F.3d at 1189–90 

(affirming class certification denial for lack of predominance due to individualized causation and 

damages issues); Abed v. A.H. Robins Co. (In re N. Dist. of California, Dalkon Shield IUD Prod. 

Liab. Litig.), 693 F.2d 847, 853 (9th Cir. 1982) (same); Poulos v. Caesars World, Inc., 379 F.3d 

654, 668 (9th Cir. 2004) (same). 

Ninth Circuit courts have routinely found that the existence of individualized issues 

relative to causation and fact of injury must defeat class certification whether in the context of 

breach of contract or the breach of the implied covenant of good faith.  See, e.g., Herskowitz v. 

Apple, Inc., 301 F.R.D. 460, 470–71 (N.D. Cal. 2014); Bruce v. Teleflora, LLC, 2013 WL 

6709939, at *3 (C.D. Cal. Dec. 18, 2013); Martinez v. Welk Grp., Inc., 2012 WL 2888536, at *4 

(S.D. Cal. July 13, 2012); Campion v. Old Republic Home Prot. Co., 272 F.R.D. 517, 531 (S.D. 

Cal. 2011); Am. W. Door & Trim v. Arch Specialty Ins. Co., 2015 WL 1266787, at *9 (C.D. Cal. 

                                                 
11 The fact of injury should not be confused with differences in the amount or nature of injury.  
“[T]here is a distinction between the ‘fact of damages,’ which is essentially a threshold question 
of causation and injury in fact, and the ‘amount of damages,’ which involves an assessment of 
damages due after resolution of common questions of liability.”  Lucas v. Breg, Inc., 212 F. Supp. 
3d 950, 970 (S.D. Cal. 2016) (citing Catlin v. Wash. Energy Co., 791 F.2d 1343, 1350 (9th Cir. 
1986)); see also Gonzales v. Comcast Corp., 2012 WL 10621, at *18–19 (E.D. Cal. Jan. 3, 2012) 
(same).   
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Mar. 18, 2015); Gustafson v. Goodman Mfg. Co. LP, 2016 WL 1029333, at *12 (D. Ariz. Mar. 

14, 2016); Rader v. Teva Parenteral Medicines, Inc., 276 F.R.D. 524, 529–30 (D. Nev. 2011). 

Another challenge for predominance is that Verity is entitled to assert affirmative defenses 

like questioning class members’ alleged harm and whether it was truly a result of the Debtors’ 

conduct.  This can defeat predominance since individualized inquiries would overwhelm common 

issues.  Dukes, 564 U.S. at 367; Zinser, 253 F.3d at 1189 (finding class action inappropriate 

where case required “separate adjudication of each class member's individual claim or defense”).  

Furthermore, though individualized damage calculation issues alone may not defeat class 

certification, a plaintiff must provide a damages model attributing damages to his theories of 

liability and establishing that damages are susceptible to class-wide measurement.  Comcast, 569 

U.S. at 35 (the Court must conduct a “rigorous analysis” to make sure this obligation is met). 

Wahidi and Madrigal do neither. 

Finally, Wahidi and Madirgal claims do not meet the superiority requirement.  Superiority 

tests whether “class litigation of common issues will reduce litigation costs and promote greater 

efficiency.”  Valentino v. Carter–Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1996).  For all of the 

above reasons that make each individual claim unique and the fact that not many claims are 

expected, bankruptcy procedure seems eminently superior to class treatment under the 

circumstances herein.  After an initial narrowing of claims to those that are legally supportable, 

the claims would be dominated by causation and injury issues.  Thus, individual claim processes 

are most appropriate there. 

B. Wahidi and Madrigal’s Claims Are Subject to Labor Exemptions for Union 
Contracts and Federal Preemption.  

Wahidi and Madrigal’s claims are further inappropriate for Bankruptcy Rule 7023 and 

Civil Rule 23 because, as union members subject to collective bargaining agreements (“CBAs“) 

their claims would be subject to California Labor Code exemptions for union contracts and  

federal preemption to the extent understanding or interpretation of a CBA was required.  

(a) California Labor Code § 514 Bar to Overtime Claims 

Case 2:18-bk-20151-ER    Doc 2260    Filed 04/24/19    Entered 04/24/19 23:16:28    Desc
 Main Document      Page 35 of 43



110687873\V-9 
 

 
 

27  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
E

N
T

O
N

S
 U

S
 L

L
P 

60
1 

S
O

U
T

H
 F

IG
U

E
R

O
A

 S
T

R
E

E
T

 , 
S

U
IT

E
 2

50
0 

L
O

S 
A

N
G

E
L

E
S ,

 C
A

L
IF

O
R

N
IA

 9
00

17
-5

70
4 

(2
13

)  6
23

-9
30

0 

The claims of Wahidi and Madrigal are really about an employer allegedly shorting them 

on overtime pay through rounding, and meal and rest break deprivation. However, California 

Labor Code has a collective bargaining exemption that applies to all overtime claims, no matter 

their formulation.  California Labor Code § 514 states:  

Sections 510 [over after 8 hours in a day and 40 in a workweek] 
and 511 [alternative work schedule] do not apply to an employee 
covered by a valid collective bargaining agreement if the agreement 
expressly provides for the wages, hours of work, and working 
conditions of the employees, and if the agreement provides 
premium wage rates for all overtime hours worked and a regular 
hourly rate of pay for those employees of not less than 30 percent 
more than the state minimum wage. 

 

California courts have universally recognized that when the Legislature creates a CBA 

exemption to the Labor Code, it purposefully “afford[ed] additional flexibility with regard to the 

terms of employment of employees,” whose interests are “protected through a collective 

bargaining agreement.” Araquistain v. Pacific Gas & Electric Co., 229 Cal. App. 4th 227, 238 

(2014).  Since Wahidi and Madrigal allege that they were denied overtime premium due to 

allegedly unlawful rounding and other practices, their overtime claims may not move forward in 

light of the collective bargaining exemption. 

All of the required elements of the CBA exemption are met as to the claims for both 

employees. First, the terms of their employment were each governed by a CBA. Sharrer Decl. ¶¶9 

and 11.  Second, both CBA’s provide for wages  (Sharrer Decl. ¶18(a); ¶19(a)); hours of work  

(Sharrer Decl, ¶16(b); ¶17(b));  working conditions (Sharrer Decl., ¶18(c); ¶19(c)); premium rates 

for all overtime hours  (Sharrer Decl., ¶18(b); ¶19(b)); and a regular hourly rate of pay for those 

employees of not less than 30 percent more than the state minimum wage (Sharrer Decl., ¶18(a); 

¶19(a)).     

Where a CBA exemption applies, unions and employers are “free to bargain over not only 

the rate of overtime pay, but also when overtime pay will begin.”  Vranish v. Exxon Mobil Corp., 

223 Cal. App. 4th 103 (2014). They are also “free to bargain over not only the timing of when 

overtime pay begins within a particular day, but also the timing within a given week.” Id; see also 
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Kilbourne v. Coca–Cola Company, NO. 14cv984-MMA (BGS), 2014 WL 11397891, at *6–7 

(S.D. Cal. July 14, 2014)  (“[S]ection 510 does not determine when Plaintiff works ‘overtime 

hours’ and is thus entitled to overtime compensation. Instead, the CBAs do.”).    

(b) Federal Preemption of Claims 

Section 301 of the Labor Management Relations Act (“LMRA”) provides that “suits for 

violation of contracts between an employer and a labor organization” fall within the exclusive 

jurisdiction of the federal courts. 29 U.S.C. § 185.  “The preemptive force of § 301 is so powerful 

as to displace entirely any state cause of action for violation of contracts between an employer 

and a labor organization.” Caterpillar, Inc. v. Williams, 482 U.S. 386, 393 (1987). To ensure the 

uniform interpretation of labor contracts, any state law claim that requires judicial interpretation 

of a CBA or is “inextricably intertwined” with a CBA is preempted by Section 301.  Allis-

Chalmers Corp. v. Lueck, 471 U.S. 202, 213 (1985).   

When preemption is found to be relevant, a plaintiff can bring a Section 301 claim only if 

he has exhausted the CBA's grievance procedure.  United Paper-workers Int’l. Union, AFL-CIO 

v. Misco, Inc., 484 U.S. 29, 37 (1987); Hines v. Anchor Motor Freight, Inc., 424 U.S. 554, 563 

(1976) (“Pursuant to this policy, we later held that an employee could not sidestep the grievance 

machinery provided in the contract and that unless he attempted to utilize the contractual 

procedures for settling his dispute with his employer, his independent suit against the employer in 

the District Court would be dismissed.”).  As indicated in the Sharrer Declaration, there was no 

attempt by the either union to invoke the arbitration process with respect to these claims, 

individually or on a group basis.  Sharrer Decl. ¶ 32-33. 

One aspect of federal preemption is unique to claims under California law.  The Ninth 

Circuit recently held that where an employer proves that it qualifies for a CBA exemption to a 

labor code requirement, the employee’s class claim is automatically preempted.  Curtis v. Irwin 

Industries, Inc., 913 F.3d 1146, 1153–55 (9th Cir. 2019), rehearing and rehearing en banc 

denied, -- F.3d. --, 2019 U.S. App. LEXIS 6866 (9th Cir. Mar. 7, 2019).  In so holding, the Ninth 

Circuit acknowledged that “the California legislature deemed it appropriate to allow unionized 
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employees to contract around section 510(a)’s requirements by bargain[ing] over not only the rate 

of overtime pay, but  also when overtime pay will begin.”  Id. at 1154–55 (quotations omitted).  

In the context of an overtime, meal and rest break class claim against a unionized 

employer, the Curtis court specifically rejected the idea that Labor Code section 510 gave 

employees non-negotiable state rights to overtime, independent of any interpretation of the 

relevant CBA.  If the CBA’s “meet the requirements of section 514, Curtis’s right to overtime 

'‘exists solely as a result of the CBA,’ and therefore is preempted under § 301.”  Id. at 1155 

(citations omitted).  As shown above, the CBA exemption applies to both Seton and St Francis 

and accordingly preemption applies to both Wahidi and Madrigal.  This not only dooms their 

claims, but also make them atypical of the class. 

In addition, the Wahidi and Madrigal rounding claims also must be dismissed as subject to 

preemption, because they directly implicate the terms of the Seton Local Agreement for Wahidi 

and the terms of the St. Francis CBA for Madrigal.  Sharrer Decl. ¶¶ 12–19.  Both CBA’s provide 

for “premium wage rates” for overtime work. Sharrer Decl. ¶¶ 18, 19.  The Seton Local 

Agreement also lays out the terms of how the rounding policy would operate by neutrally 

rounding to the quarter-hour and states that “[s]uch a system of timekeeping should not . . . be 

more stringent in docking Nurses who are late than in permitting uncompensated work time.”  

Sharrer Decl. ¶ 12.  The St. Francis agreement does not contain an express provision governing 

rounding, but it does contain various provisions that, taken together, provide exclusive conditions 

for payment of overtime.  These include provisions for a specified starting time, specific 

circumstances for payment of overtime, hours worked, and the non-duplication of overtime hours.  

Sharrer Decl. ¶ 16.  For example, the St. Francis agreement provides that “Overtime will be paid 

once a registered nurse has completed three (3) twelve (12) hour shifts at contractual rates…[and] 

Overtime will be paid once a Registered Nurse has completed forty (40) hours of work in work 

week.” (Sharrer Decl. Ex 2 at 34).  If Wahidi and Madrigal seek to challenge these two different 

policies, they will have to interpret the CBA, and analyze bargaining history and the parties past 

practices, including side letters, if any, in order to establish the meaning of these relevant 

provisions.  See Firestone v. S. California Gas Co., 219 F.3d 1063, 1066 (9th Cir. 2000) 
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(invoking preemption because of disagreement on the terms in the CBA and because “[t]o resolve 

that dispute, it would be necessary to apply California law to determine the overtime rights and 

obligations of the parties to the agreement”). 

In Firestone, plaintiffs brought an overtime claim under Code of Regulations section 

11040(3)(A), which requires that employees be compensated time and a half their regular hourly 

rate for all hours worked beyond forty in a workweek. Firestone, supra, 219 F.3d at 1064 and 

1066.  The employer argued that plaintiffs' claim was foreclosed by an exemption for employees 

who are covered by a collective bargaining agreement that provides, in relevant part, for 

“premium wage rates” for overtime work.  Id.  Plaintiffs were meter readers, whose union 

negotiated flat sums for completing routes of assigned lengths.  Id. at 1065.  Meter readers who 

worked more than eight hours in a day received an adjustment to the flat sum normally paid.  Id.  

The CBA set a formula for determining the number of overtime hours.  The parties, however, 

disputed the method of calculation and whether the employer provided a “premium wage rate.“  

Id. at 1065–66.  

The district court concluded that the overtime claim was preempted by the LMRA because 

it could not determine whether plaintiffs received a “premium wage rate” without interpreting the 

“regular rate” under the CBA. Firestone, supra, 219 F.3d at 1066.  The Ninth Circuit agreed.  It 

concluded that to resolve the parties' dispute, the court would have to interpret the CBA to 

determine if plaintiffs received a premium wage for overtime, and based on that interpretation, 

decide if the exemption applied. (Id. at 1066-1067.)  The Ninth Circuit explained that such 

interference in labor relations would erode collective bargaining – if state law “were allowed to 

determine the meaning of particular [union] contract phrases or terms in a collective bargaining 

agreement . . . the parties would be uncertain as to what they were binding themselves to in a 

collective bargaining agreement and, as a result, it would be more difficult to reach an agreement, 

and disputes as to the nature of the agreement would proliferate.”  Id.  

The Debtors wage and hour obligations are the subject of collective bargaining, with 

mandatory grievance and arbitration provisions covering such disputes.  Sharrer Decl. Ex. 1 at 63 

and Ex. 2 at 23 - 25.  Neither of the unions and neither of the former employees ever sought to 
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arbitrate their entitlement to different compensation under the terms of the operative CBA. Such 

failure is at the heart of preemption under §301, LMRDA,  Hines v. Anchor Motor Freight, Inc., 

424 U.S. at 463 and clear grounds for dismissal. See Soremekun v. Thrifty Payless, Inc., 509 F.3d 

978, 986 (9th Cir. 2007) (failure to exhaust CBA remedies precludes judicial relief).  

Finally, to the extent Wahidi and Madrigal are asserting the policies at issue are unlawful, 

they remain subject to preemption.  See Coria v. Recology, Inc., 63 F. Supp. 3d 1093, 1098 (N.D. 

Cal. 2014); Burnside v. Kiewit Pac. Corp., 491 F.3d 1053, 1060 (9th Cir. 2007) (if the claim can 

only be resolved by interpreting, rather than “looking to”, the CBA, it is preempted). 

Since the Wahidi and Madrigal’s claims are subject to exemption or preemption, they 

should simply be disallowed and cannot not form the basis of class treatment.  These defenses 

make them atypical of those with other CBA’s or other employees who are or were non-union. 

C. Wahidi Has Not Filed a Proper Proof of Claim Pursuant to the Private 
Attorney General Act. 

Claimant Wahidi first argues that his claims are filed pursuant to PAGA under section 

2699 et seq. of the California Labor Code and therefore is not required to satisfy class action 

requirements.  (Wahidi Memo. at.7.)  According to Arias v. Superior Court, 46 Cal. 4th 969 

(2009), an employee need not satisfy class action requirements to bring a representative action 

under PAGA.  However, “there have been numerous rulings in [the Central District of California] 

holding that PAGA claims must comply with Rule 23 guidelines and failure to move for class 

certification will result in dismissal.”  Raphael v. Tesoro Ref. & Mktg. Co. LLC, No. 2:15-CV-

02862-ODW, 2015 WL 5680310, at *2 (C.D. Cal. Sept. 25, 2015); see also Adams v. Luxottica 

U.S. Holdings Corp., No. SA CV 07-1465 AHS, 2009 WL 7401970, at *2 (C.D. Cal. July 24, 

2009) (“California state law cannot alter federal procedural and jurisdictional requirements.”). 

While there are some federal cases that do not apply Civil Rule 23 to PAGA claims,e.g., 

Achal v. Gate Gourmet, Inc., 114 F. Supp. 3d 781, 809 (N.D. Cal. 2015) (“[Baumann v. Chase 

Inv. Servs. Corp., 747 F.3d 1117, 1123 (9th Cir. 2014)] supports the position of this and other 

courts that PAGA actions are not claims asserting the rights of third party plaintiffs”); Jordan v. 

NCI Grp., Inc., No. EDCV161701JVSSPX, 2017 WL 1821122, at *4 (C.D. Cal. Mar. 22, 2017), 
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the Motion expressly seeks authority under Bankruptcy Rule 7023.  Wahidi moves “for 

authorization to file a class proof of claim on behalf of claimants similarly situated.”  Similarly, 

Madrigal moves “for authorization to file a class request for payment of administrative expense 

on behalf of claimants similarly situated.”  Wahidi and Madrigal make their motion only pursuant 

to Bankruptcy Rules 7023 and 9014.  Wahidi Memo.at 3.  They do not move before this Court as 

individuals or as private attorneys general acting on behalf of the State of California.     

Bankruptcy cases demonstrate that PAGA proofs of claim should be separate from class 

proofs of claim.  Claimants themselves cite to In re First All. Mortg. Co., 269 B.R. 428, 431 

(C.D. Cal. 2001) that “class claims are favored,” but that case distinctly and independently 

evaluated separate proofs of claim filed by one group of claimants as private attorneys general (in 

that case under the UCL) and one group of claimants looking to certify class claims.12  See also In 

re Pac. Sunwear of California, Inc., 2016 WL 3564484, at *4; Gentry v. Siegel, 668 F.3d 83, 91 

(4th Cir. 2012) (“class proofs of claim serve their function only on a conditional basis. If the court 

approves class representation, the approval will function retroactively to legitimize the class proof 

of claim, but if the court rejects such representation, the putative class members will have to file 

individual proofs of claim.”). 

Perhaps more important, Wahidi’s PAGA claim is legally insufficient.  His required pre-

suit notice letter to the LWDA and his employer was statutorily ineffective since it did not 

include “facts and theories to support the alleged violation.”  Alcantar v. Hobart Serv., 800 F.3d 

1047, 1056 (9th Cir. 2015).  Instead of giving the LWDA a true opportunity to take on the case 

and the employer an opportunity to cure, Claimant’s letter does nothing more than provide “a 

string of legal conclusions with no factual allegations or theories of liability to support them,” 

making it “insufficient to allow the [LWDA] to intelligently assess the seriousness of the alleged 

violations.” Id. at 1057.  Instead, “[t]he only facts or theories that could be read into this letter are 

those implied by the claimed violations of specific sections of the California Labor Code.”  Id.; 

                                                 
12 Although Claimant brings a UCL claim, a more recent amendment now requires plaintiffs 
bringing representative UCL claims to satisfy class action requirements.  See Arias, 46 Cal. 4th at 
980, 209 P.3d at 929. 
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see Gunn v. Family Dollar Stores, Inc., No. 3:14-CV-1916-GPC-BGS, 2016 WL 7030363, at *4 

(S.D. Cal. Dec. 2, 2016) (“The notice provided in Plaintiff’s letter parrots this statutory language 

without providing any factual details or any semblance of a theory of liability.”).  The only 

factual details that Claimant provided was an allegation relating only to his claim of improper 

rounding that he and other employees would “typically” clock in early to have a “huddle” 

meeting to discuss shift assignments and employees “often arrived early and/or worked late.”  

FAC Exh. 1, p. 59.  Every other allegation in the letter was nothing more than a restatement of the 

law and legal conclusions.  Indeed the letter omitted the Claimant’s job description or any time 

period except the literal words “the applicable time period,” which courts have found defective.  

See Conde v. Open Door Mktg., LLC, 223 F. Supp. 3d 949, 971–72 (N.D. Cal. 2017) (“In 

Alcantar, the letter simply stated that the plaintiff was a former employee, without identifying 

what position the plaintiff worked in and during what time period.”). 

Another defect in Wahidi’s notice letter is that he lists only Seton Medical Center and Verity 

Health System Of California, Inc. as the relevant employers for notice purposes.  FAC Exh. 1, p. 59.  

The Debtors are all separate entities and Wahidi has not alleged any theory to overcome the 

presumption of corporate separateness.  He has therefore provided no notice for all other Debtors. 

PAGA claims can be rejected if they are unmanageable. See Valadez v. CSX Intermodal 

Terminals, Inc., 298 F. Supp. 3d 1254, 1266 (N.D. Cal. 2018).  Such is the case here because 

Claimant has not at all established “policies or practices common to ‘aggrieved employees.’”  

Amiri v. Cox Commc'ns California, LLC, 272 F. Supp. 3d 1187, 1193-94 (C.D. Cal. 2017).  

Especially in light of Debtors’ express policies in compliance, a procedure to ascertain informal 

policies and all their variations, as well as whether individual employees were harmed or treated 

alike, is not manageable.  E.g., id. at 1195 (“Absent a widespread policy or practice of not 

permitting field employees to have their required meal and rest periods, the Court would be 

required to determine (1) whether each individual took a particular meal or rest break (2) on a 

particular occasion and (3) and if the individual skipped the break, why it was skipped for each of 

the around 1,000 aggrieved employees.”). 

Case 2:18-bk-20151-ER    Doc 2260    Filed 04/24/19    Entered 04/24/19 23:16:28    Desc
 Main Document      Page 42 of 43



110687873\V-9 
 

 
 

34  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
E

N
T

O
N

S
 U

S
 L

L
P 

60
1 

S
O

U
T

H
 F

IG
U

E
R

O
A

 S
T

R
E

E
T

 , 
S

U
IT

E
 2

50
0 

L
O

S 
A

N
G

E
L

E
S ,

 C
A

L
IF

O
R

N
IA

 9
00

17
-5

70
4 

(2
13

)  6
23

-9
30

0 

D. There is No Basis or Justification for an Alternative Collective Adjudication. 

Knowing their class claims may be denied, Wahidi and Madrigal propose that the Court 

“establish a practical process of for [sic] ascertaining and collectively adjudicating the claims.”   

Wahidi Memo at 14.  There is no basis for the Court to deviate from standard bankruptcy 

procedures.  In fact, as cited above, various bankruptcy courts have found bankruptcy’s simplified 

procedures for individual claims to be in many ways better than class treatment.  While Claimants 

point to the unpublished procedure ordered in In re Buffets, LLC, No. 16-50557-RBK (Bankr. W. 

D. Tex.), the case is not analogous.  The parties moving for that relief had been pursuing an 

FLSA action for three years prior to the order.  See Motion for Relief from Stay Pursuant to 11 

U.S.C. § 362(d)(1), In re Buffets, LLC, No. 16-50557-RBK (Bankr. W. D. Tex.), ECF No. 628, ¶ 

2.02.  After conditional certification and five days before the debtor was required to produce a list 

of class members, it filed for bankruptcy.  Id. ¶¶ 2.08–11.  Alleging that the debtor engaged in 

bad faith, the movants secured similar relief as to which they were entitled were it not for the 

bankruptcy.  Id. ¶ 3.05.  There is nothing near that justification for such treatment here. 

IV. CONCLUSION 

For all of these reasons, the Court should deny the Motion and all of the relief quested 

therein, including (i) the request for the entry of an order authorizing Wahidi to file a class 

prepetition unsecured proof of claim on behalf of all creditors similarly situated as Wahidi, (ii) 

the request for unpublished entry of an order authorizing Madrigal to file a request for payment of 

administrative expense on behalf of all creditors similarly situated as Madrigal, and (iii) disallow 

the Wahidi Proof of Claim. 

Dated:  April 24, 2019 DENTONS US LLP 
SAMUEL R. MAIZEL 
TANIA M. MOYRON 
CLAUDE D. MONTGOMERY 

By /s/ Tania M. Moyron  
Tania M. Moyron 

Attorneys for the Chapter 11 Debtors and 
Debtors In Possession 
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DECLARATION OF STEVEN C. SHARRER 

I, Steven C. Sharrer, declare, that if called as a witness, I would and could competently testify 

thereto, of my own personal knowledge, as follows: 

1. I am the Chief Human Resources Officer for Verity Health System of California, Inc. 

(“VHS”).  I became the Debtors’ Chief Human Resources Officer effective August 21, 2017.  As 

Chief Human Resources Officer, I lead talent recruitment and management, labor relations and 

workforce planning and development for all of the companies that are direct or indirect subsidiaries 

of VHS (the “Verity Health System”), including all of the named defendants under the First 

Amended Complaint in that putative class action styled Waheed Wahidi v. Verity Health System of 

California, Inc. et al., Case No. 18-CIV-03214, pending in the Superior Court for the State of 

California for the County of San Mateo.1    My role is to ensure that human resources programs are 

aligned with Verity Health System’s goals. 

2. I have over twenty years of human resources management experience in the 

healthcare industry alone, including most recently as Vice President for Human Resources at Hazel 

Hawkins Memorial Hospital in Hollister, as well as Integrated Health Strategies in San Francisco, 

NantHealth in Culver City, Saint John’s Health Center in Santa Monica and Sisters of Charity of 

Leavenworth Health System in Santa Monica.  Between 2000 and 2007, I led the human resources 

departments at two hospitals within the Verity Health System: O’Connor Hospital and Saint Louise 

Regional Hospital.   

3. I received my bachelor’s degree in history at the University of Tampa and my 

master’s degree in business administration at Golden Gate University.  I am also a veteran of the 

U.S. Army and retired Lieutenant Colonel. 

4. Except as otherwise indicated herein, this Declaration is based upon my personal 

knowledge, my review of relevant documents, information provided to me by employees of the 

                                                 
1 The named defendants are VHS, Verity Business Services, Verity Medical Foundation, Seton 
Medical Center, O’Connor Hospital, Saint Louise Regional Hospital, Seton Coastside, St. Francis 
Medical Center and St. Vincent Medical Center.  All defendants are California corporations, except 
Seton Coastside, which is an operating division of Seton Medical Center.  
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Debtors or the Debtors’ legal and financial advisors, or my opinion based upon my experience, 

knowledge, and information concerning the Debtors’ operations and the healthcare industry. If 

called upon to testify, I would testify competently to the facts set forth in this Declaration. 

5. This Declaration is in support of the Debtors’ Opposition to the Motion of (1) Waheed 

Wahidi for Authorization to File a Class Proof of Claim on Behalf of Claimants Similarly Situated, 

and (2) Ernesto Madrigal for Authorization to File a Class Request for Payment of Administrative 

Expense on Behalf of Claimants Similarly Situated [Docket No.1914] (the “Motion”) . 

6. The Debtors operate a network of healthcare entities.  The Debtors’ network of 

entities and employment relationships is complex, involving many different types of employees—

full-time and part-time, union and non-union, exempt and non-exempt—and fulfilling many 

different job descriptions across the medical field and among support staff and administration. 

7. The gravamen of the claims, attached as Exhibit “A” to the Shemano Declaration, 

allege that (a) the Debtors engaged in illegal rounding, (b) failed to provide meal breaks, (c) failed 

to provide rest breaks, and (d) failed to furnish accurate wage statements. The other claims made 

are derivative from these alleged violations.  

8. Waheed Wahidi was an emergency room registered nurse employed at Seton 

Medical Center (Seton) from May 2017 to October 2017.  Wahidi was terminated for policy 

violations .   

9. Registered nurses at Seton are covered by a collective bargaining agreement between 

Seton and the California Nurses Association (the “Union” or “CNA”).  There is both a Master 

agreement (“Master Agreement”), which many of the System’s hospitals jointly bargained, and a 

local agreement which is specific to Seton (“Local Agreement”).2 The Union did not challenge his 

termination.    

                                                 
2 The Local Agreement and Master Agreement are collectively referred to as the “Seton CBA”.  
Attached hereto as Exhibit [1] is a redacted true and correct copy of the Seton CBA cited in my 
declaration. 
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10. Ernesto Madrigal was a registered nurse at St. Francis Medical Center (“St Francis” 

or “SFMC”) who was employed from November 21, 2016 to September 18, 2018.  Madrigal was 

terminated for policy violation.   

11. Madrigal was represented by St. Francis Registered Nurse Association (“SFRNA”), 

which is affiliated with the United Nurses Association of California (“UNAC”).  St. Francis and 

SFRNA are parties to a collective bargaining agreement.  Attached hereto as Exhibit [2] is a redacted 

true and correct copy of the collective bargaining agreement referred to here as the “St. Francis 

CBA.”  

Rounding  

12. The local agreement which is specific to Seton contains provisions negotiated by the 

Union and Seton which address rounding as follows:  

6.2.6 Timekeeping Time records shall be accurate but it is recognized that some 
timekeeping systems are based upon a designated portion of an hour rather than to 
the precise minute. The timekeeping system shall compute time for overtime purposes 
to the nearest one-quarter (1/4) hour. Such a system of timekeeping should not, 
however, be more stringent in docking Nurses who are late than in permitting 
uncompensated work time. 
 

Overtime Conversion Table 
 
6.2.7.  ACTUAL MINUTES 

1 through 7 minutes 

8 through 22 minutes 

23 through 37 minutes 

38 through 52 minutes 

53 through 67 minutes 

OVERTIME 

None 

¼ hour 

½ hour 

¾ hour 

1 hour 

And so on 
 

Exhibit [1], at 18–19. 
 

13. Based on my review and inquiry, for all times during his employment, Wahidi was 

paid in accordance with the rounding practice negotiated by the Union.  

14. Based on my review and inquiry, the rounding practice described above was also 

utilized at Seton, Verity Business Services, St. Francis, but was discontinued on or about July 15, 

2018.  
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15. Based on my review and inquiry, the rounding practice described above was also 

utilized at O’Connor, Saint Louise, St. Vincent, and Verity Health System, but was discontinued 

effective July 22, 2018.  

16. The St. Francis CBA does not contain an express provision governing rounding, but 

it does contain various provisions that, taken together, provide  conditions for payment of overtime.  

These include provisions for a regularly assigned specified start time, specific circumstances for 

payment of overtime, hours worked, and the non-duplication of overtime hours.  Exhibit [2], ¶¶ 

1311, 1336, 1337, 1341, at 31–35.  

17. To the extent that Wahidi or Madrigal allege claims for unpaid overtime as a result 

of rounding, their claims contained in the Motion are subject to a collective bargaining exemption 

contained in Labor Code Section 514 since all elements of the exemption are met, with each 

respective CBA:  

Sections 510 and 511 do not apply to an employee covered by a valid collective 
bargaining agreement if the agreement expressly provides for the wages, hours of 
work, and working conditions of the employees, and if the agreement provides 
premium wage rates for all overtime hours worked and a regular hourly rate of pay 
for those employees of not less than 30 percent more than the state minimum wage. 

18. Here, the Seton CBA, to which Wahidi was subject, provides for each element as 

follows:  

a. Wages are contained at in the Wage Scale at Article 4 which is attached 

hereto as Exhibit [1 at 4 - 9].  The lowest hourly rate for the period covering 

Wahidi's employment is more than 54.6244 is well above 30 percent more 

than the state minimum wage for 2017 which was $10.50 per hour.  

b. Hours of Work are contained in the local CBA in Article 6, which is attached 

hereto as Exhibit [1 at 16 - 21] and which also provides premium wage rates 

for all hours worked.  

c. Working Conditions are contained throughout the Local CBA.  See, e.g., 

Articles 3, 5, 6, 23, 27, Appendix A, C and D, attached hereto as [Exhibit 1 

at 3, 14, 16, 51, 56, 67, 71 and 75 respectively].  
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19. The St. Francis CBA, to which Madrigal was subject,  provides for each element as 

follows:  

a. Wages are contained at in the Wage Scale at Appendix A which is attached 

hereto as Exhibit [2 at 82 - 83].  The lowest hourly rate for the period covering 

Madrigal's employment in 2018 is 41.9455 is well above 30 percent more 

than the state minimum wage for 2018 which was $11.00 per hour.  

b. Hours of Work are contained in the St. Francis CBA in Article 13,  which is 

attached hereto as Exhibit [2 at 36 - 44] and which also provides premium 

wage rates for all hours worked.  

c. Working Conditions are contained throughout the CBA.  See, e.g., Articles 

7, 9, 11, 15, 16, 21, 25 and 26 attached hereto as Exhibit [2 at 19, 27, 32, 36, 

49, 53, 59, and 78], respectively.  

Meal and Rest Breaks Policies and Waivers Were Compliant 

20.   Based on my review and inquiry, in and about 2017, and prior to my joining the 

Debtors, meal and rest policies at each relevant location were reviewed and revised in and around 

May of 2017 and were then provided to all of the Debtors’ facilities.  From our Seton Human 

Resources Department records, I have attached hereto a true and correct copy of the Seton the Meal 

and Rest Break Policy and form of Waivers as amended in May of 2017, as Exhibit [3].   

Seton's Scheduling Practices Are Varied  

21. From the time I joined VHS until now, each Debtor facility had separate meal and 

rest break scheduling practices, which also varied depending on the unit.  Just at Seton, where 

Wahidi worked, I am aware of multiple variances.  

22. In Seton’s Nursing Units:  

a. Most In-Patient Units:  meals and breaks are typically assigned. The first rest 

break is scheduled within  2 hours of the start of the shift; first meal break 

occurs before the fifth hour of the shift, the last rest break before the 7th hour.  

b. In some inpatient units, meal and rest breaks are assigned by the charge nurse 

at the beginning of the shift. Generally, nurses are relieved by break nurses.  

39

Case 2:18-bk-20151-ER    Doc 2260-1    Filed 04/24/19    Entered 04/24/19 23:16:28   
 Desc  Declaration of Steven C. Sharrer In Support - Part 1    Page 5 of 148



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

D
E

N
T

O
N

S
 U

S
 L

L
P 

30
0  

S
O

U
T

H
 G

R
A

N
D

 A
V

E
N

U
E
,  1

4 T
H

 F
L

O
O

R
 

 L
O

S 
A

N
G

E
L

E
S
, C

A
L

IF
O

R
N

IA
  9

00
71

-3
12

4 
(2

13
)  6

88
-1

00
0 

 

There is often no set schedule for meal or rest breaks.  If a nurse waives a 

particular meal or rest break, it is documented on the meal break log that it 

was offered and refused. 

c. In the Emergency Room, meal and rest breaks start when the break nurse 

arrives at 11 AM.  The charge nurse starts sending people to break for meal 

and rest breaks based on who is available first. When necessary, the charge 

nurse will also cover meal or breaks. There is no formal schedule.  

d. In the Gero-Psych Unit, the employees choose the patient assignment they 

want and pre-assigned meal or rest break times are written on the assignment 

sheet.   

23. In Seton Technical Units:  

a. In Laboratory Services, lab assistants have pre-assigned meals and breaks. 

Buddies provide break relief.  

b. In Imaging, staff meals and breaks are assigned based on employee's 

schedules. They go to lunch before their 5th hour in an 8 hour day.  If they 

are not able to do so, they notify the manager so that lunch relief can be 

arranged.   

c. In the dietary department, there are a variety of processes based on type and 

level of work assignment. In Food Services, meal and rest breaks are built 

into the schedule.   In the Diabetes and Wound Clinics, the clinics are closed 

for one hour and all employees take their meal break at the same time. They 

do not waive lunches. 

24. In Seton Administrative Units:   

a. In Patient Access, meals and rest breaks are pre-assigned based on anticipated 

workload and schedule.  There is a set schedule for rest breaks and lunch.  

b. In Health Information Management, meal and rest breaks are pre-assigned 

based on a set schedule.  

St. Francis Scheduling Practices Are Varied  
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25. At St. Francis where Madrigal worked, I am aware of variances between nursing and 

non-nursing departments for hourly employees. 

26. In the Nursing Departments: Scheduling and relief assignments differ slightly 

among departments varying from pre-assigned meal and rest break scheduled by a supervisor or 

Charge Nurse, staff arranging for coverage among themselves, and staff relieving themselves based 

upon workflow all of these within the legally designated windows. Adjustments are submitted on a 

log to the supervisor before leaving for the day, via a Kronos adjustment form or the SFMC/SVMC 

Time and Attendance Correction (Yellow Sheet). See Exhibits [5] and [7 at 1]. 

27. For Non-Nursing Hourly Employees: Scheduling and relief assignments differ 

slightly among departments varying from pre-assigned schedules by a supervisor or Charge, staff 

arranging for coverage among themselves, and staff relieving themselves based upon workflow all 

of these within the legally designated windows. Adjustments are submitted on a Kronos adjustment 

form or SFMC Time and Attendance Correction (Yellow Sheet) to supervisors before leaving for 

the day.  

28. The variances described for Seton and St. Francis above exist at all Debtor facilities 

and can be summarized as set scheduling, self-scheduling, buddy system, nurse break relief, use of 

resource nurses, or use of the buddy system.  An example of a break scheduling document is attached 

hereto as Exhibit [4].  

Varied Methods Provided to Claim Penalties  

29. At each Debtor facility, hourly employees who missed their meal or rest breaks can 

claim a “penalty” through the use of a Time and Correction card or a missed break form.  For 

example, at St. Francis Medical Center a Time and Correction form prompts employees to make 

claims for missed or interrupted meal and rest breaks.  A true and correct copy is attached hereto as 

Exhibit [5 ] .  At Seton Medical Center, a Kronos Exception Log is used to claim meal and rest break 

penalties.  A true and correct copy is attached hereto as Exhibit [6 at 1].  I have also included a 

sample of an actual break log for evening shift nurses dated 5/18/18, as well as a sample of break 

pay penalty computations for a particular Seton nurse showing both Seton’s “penalty” payment 

system and the irregular nature of the employee missed breaks. See  Exhibit [6 at 4 - 6].  At St. 
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Vincent Medical Center a missed meal/rest break log is used to claim the penalty. A true and correct 

copy is attached hereto as Exhibit [7 ].  

Meal and Rest Break Penalties Paid 

30. Throughout the putative four year class period asserted in the Motion,  Debtor 

facilities paid meal and rest break penalties as forth below.  I caused a review of meal and rest break 

penalties paid during the putative class period for all hourly employees. The analysis below showed 

that from June 21, 2014 to April 1, 2019:  

Employer Meal Penalty Rest Break Penalty Grand Total 
O'Connor Hospital $772,387   $826,205   $1,598,592  
Seton Medical 
Center $1,844,305   $1,749,357   $3,593,662  
St. Francis Medical 
Center $910,446   $589,834   $1,500,280  
St. Louise Regional 
Hospital $639,078   $555,273   $1,194,350  
St. Vincent Medical 
Center $318,674   $226,349   $545,024  
Verity Business 
Services $18,960  $0  $18,960  
Verity Health 
System $28,693  $0   $28,693  
Grand Total $4,532,543   $3,947,018   $8,479,561  

 

31. In addition to being able to claim meal and rest breaks through time and correction 

forms, all union represented employees such as Wahidi were also able to file grievances for any 

violations of the meal and rest break policy.  When grievances were filed, they were reviewed and 

employees were requested to provide time and correction form and what was then claimed was 

reviewed and paid once validated.  During the class period, there have been no arbitrations relating 

to missed meal or rest breaks.  

32. As shown by the attached grievance file, the CNA  pursued a grievance over 

Wahidi’s termination , but did not pursue a grievance over his final pay.  CNA did not initiate 

arbitration. See Exhibit [8]. 

33. The SFRNA  did not file a grievance over Madrigal’s final pay.  
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34. I have caused an analysis of Wahidi’s payroll and during the course of his 

employment he was paid $1,923.52  as missed meal or rest break penalties.  

35. I have caused an analysis of Madrigal's payroll and during the course of his 

employment he was paid $294.60  for missed meal or rest break penalties.  

 

Pay Stubs  

36. Wahidi and Madrigal allege in the Motion that the Debtors utilized  non-compliant 

pay stubs.  Attached hereto as Exhibit [9] are seven (7) exemplar paystubs which are consistent with 

the form of paystub used across the System. I have selected one sample paystubs for each named 

Defendant used during the month of June, 2018, where overtime hours were worked so that 

compliance can be evaluated.   . As shown by Exhibit [9 at 3 and 6], the Seton and St Francis pay 

stubs are consistent with other paystubs throughout the system.  

37. The seven exemplar paystubs include the nine (9) statutory required items: “(1) gross 

wages earned, (2) total hours worked by the employee . . ., (3) the number of piece-rate units earned 

and any applicable piece rate if the employee is paid on a piece-rate basis, (4) all deductions . . ., (5) 

net wages earned, (6) the inclusive dates of the period for which the employee is paid, (7) the name 

of the employee and . . . an employee identification number . . ., (8) the name and address of the 

legal entity that is the employer and, . . . (9) all applicable hourly rates in effect during the pay period 

and the corresponding number of hours worked at each hourly rate by the employee. . . .”  Cal. Lab. 

Code § 226(a). 

 

[Signature Page to Follow] 
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SMC Ratification

As of first full pay period after December 22, 2016

ATB 5%

Basis SMC Current

Reg. Per Diem

Staff Nurse I DAY 54.6244 DAY 68.2806

PM PM 

NOC NOC

Title Reg. Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 Step 8 Step 9 Step 10
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Staff Nurse II DAY
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NOC

Staff Nurse III DAY
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Staff Nurse IV DAY
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Staff Nurse II DAY
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NOC
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St. Vincent Medical Center 
 

Pay Record KRONOS Adjustment Form  
 

 
EMPLOYEE NO. 

 
EMPLOYEE NAME [LAST NAME FIRST]      

 
DEPARTMENT NO 
  

PAY PERIOD ENDING DATE 
 

REQUEST FOR  BENEFIT HOURS DOLLARS ONLY MANUAL ADDITIONS/ADJUSTMENTS 

DAY DATE PAY 
CODE 

HOURS 
REQUESTE

D 

CODE DATE AMOUNT DATE CODE TIME 
IN 

CODE TIME 
OUT 

CODE TIME 
IN 

CODE TIME 
OUT 

TRANSFER 
DEPT NO 

                 

S      
 

           
 

M                 
 

T                 

W                 

T                 

F  
 

  
 

             

S                 

  S 
 
 

                

M  
 

 
 

 
 

             

T                 

W  
 

  
 

             

T                 

F                 

S                 

ASSOCIATE SIGNATURE 

 

 

DATE 

 
 

COMMENTS 
 
 

MANAGER SIGNATURE DATE COMMENTS 
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Case Information

18-CIV-03214 | WAHEED WAHIDI vs. VERITY HEALTH SYSTEM OF CALIFORNIA, INC., a California corporation, et. al. 

Case Number 
18-CIV-03214

Court 
Civil Unlimited

Judicial Officer 
Weiner, Marie S.

File Date 
06/21/2018

Case Type 
Complex Civil eFiling Approved

Case Status 
Active

Party

Plaintiff 
WAHIDI, WAHEED

 

Active Attorneys  
Lead Attorney
BARNES, KEVIN T., ESQ
Retained

Defendant 
VERITY HEALTH SYSTEM OF CALIFORNIA, INC., a California corporation

 

Active Attorneys  
Lead Attorney
TILMAN, ELINA
Retained

Defendant 
VERITY BUSINESS SERVICES, a California corporation

 

Active Attorneys  
Lead Attorney
TILMAN, ELINA
Retained

Defendant 
SETON MEDICAL CENTER, a California corporation

 

Active Attorneys  
Lead Attorney
TILMAN, ELINA
Retained

Defendant 
O'CONNOR HOSPITAL, a California corporation

 

Active Attorneys  
Lead Attorney
TILMAN, ELINA
Retained

Defendant 
SAINT LOUISE REGIONAL HOSPITAL, a California corporation

Aliases 
DBA DePaul Urgent Care 

 

Active Attorneys  
Lead Attorney
TILMAN, ELINA
Retained

Defendant 
SETON COASTSIDE, a California corporation

 

Active Attorneys  
Lead Attorney
TILMAN, ELINA
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Retained

Defendant 
ST.FRANCIS MEDICAL CENTER, a California corporation

 

Active Attorneys  
Lead Attorney
TILMAN, ELINA
Retained

Defendant 
ST.VINCENT MEDICAL CENTER, a California corporation

 

Active Attorneys  
Lead Attorney
TILMAN, ELINA
Retained

Defendant 
DOES 1 TO 100, INCLUSIVE

 

Defendant 
VERITY MEDICAL FOUNDATION, a California corporation

 

Active Attorneys  
Lead Attorney
TILMAN, ELINA
Retained

Cause of Action

 File Date Cause of Action Type Filed By Filed Against

06/21/2018 Complaint Action WAHIDI, WAHEED VERITY HEALTH SYSTEM OF
CALIFORNIA, INC., a California
corporation 
VERITY BUSINESS SERVICES, a
California corporation 
SETON MEDICAL CENTER, a California
corporation 
O'CONNOR HOSPITAL, a California
corporation 
SAINT LOUISE REGIONAL HOSPITAL, a
California corporation 
SETON COASTSIDE, a California
corporation 
ST.FRANCIS MEDICAL CENTER, a
California corporation 
ST.VINCENT MEDICAL CENTER, a
California corporation 
DOES 1 TO 100, INCLUSIVE 
VERITY MEDICAL FOUNDATION, a
California corporation 

Events and Hearings
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06/21/2018 New Filed Case

06/21/2018 Complaint 

Complaint

06/21/2018 Summons Issued / Filed 

Summons Issued / Filed

06/21/2018 Civil Case Cover Sheet 

Civil Case Cover Sheet

06/21/2018 Notice of Case Management Conference 

Notice of Case Management Conference

06/21/2018 Notice of Complex Case Status Conference 

Notice of Complex Case Status Conference

06/21/2018 Cause Of Action 

Action  
Complaint

File Date 
06/21/2018

06/26/2018 First Amended Complaint 

First Amended Complaint

07/18/2018 Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of 

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Comment 
SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOTICE OF COMPLEX CASE STATUS CONFERENCE AND
CERTIFICATE RE COMPLEX

07/18/2018 Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of 

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Comment 
SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOTICE OF COMPLEX CASE STATUS CONFERENCE AND
CERTIFICATE RE COMPLEX

07/18/2018 Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of 

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Comment 
SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOTICE OF COMPLEX CASE STATUS CONFERENCE AND
CERTIFICATE RE COMPLEX

07/18/2018 Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of 

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Comment 
SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOTICE OF COMPLEX CASE STATUS CONFERENCE AND
CERTIFICATE RE COMPLEX

07/18/2018 Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of 

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Comment 
SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOTICE OF COMPLEX CASE STATUS CONFERENCE AND
CERTIFICATE RE COMPLEX

07/18/2018 Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of 

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Comment 
SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOTICE OF COMPLEX CASE STATUS CONFERENCE AND
CERTIFICATE RE COMPLEX

07/18/2018 Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of 
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Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Comment 
SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOTICE OF COMPLEX CASE STATUS CONFERENCE AND
CERTIFICATE RE COMPLEX

07/18/2018 Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of 

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Comment 
SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOTICE OF COMPLEX CASE STATUS CONFERENCE AND
CERTIFICATE RE COMPLEX

07/18/2018 Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of 

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Comment 
SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOTICE OF COMPLEX CASE STATUS CONFERENCE AND
CERTIFICATE RE COMPLEX

07/20/2018 Notice of Change of Address of Attorney 

Notice of Change of Address of Attorney

08/06/2018 Case Management Statement 

Case Management Statement

08/14/2018 Status Report 

Status Report Type: JOINT COMPLEX CASE STATUS CONFERENCE REPORT AND STIPULATED REQUEST TO CONTINUE
C

Comment 
Type: JOINT COMPLEX CASE STATUS CONFERENCE REPORT AND STIPULATED REQUEST TO CONTINUE
COMPLEX CASE STATUS CONFERENCE; PROPOSED ORDER

08/14/2018 Proposed Order Received 

Proposed Order Received RE: JOINT COMPLEX CASE STATUS CONFERENCE AND STIPULATED REQUEST TO CONTINUE

Comment 
RE: JOINT COMPLEX CASE STATUS CONFERENCE AND STIPULATED REQUEST TO CONTINUE COMPLEX CASE
STATUS CONFERENCE

08/14/2018 Proof of Service by MAIL of 

Proof of Service by MAIL of JOINT COMPLEX CASE STATUS CONFERENCE AND STIPULATED REQUEST TO CONTINUE

Comment 
JOINT COMPLEX CASE STATUS CONFERENCE AND STIPULATED REQUEST TO CONTINUE COMPLEX CASE
STATUS CONFERENCE, ETC served on SEE SERVICE LIST

08/14/2018 Stipulation and Proposed Order received & forwarded to Dept 

Comment 
21 - JUDGE FOILES

08/16/2018 Answer (Unlimited) 

Answer (Unlimited) Answer TO COMPLAINT

Comment 
Answer TO COMPLAINT

08/16/2018 Order 

Order Type: JOINT COMPLEX CASE STATUS CONFERENCE REPORT AND STIPULATED REQUEST TO CONTINUE
COMPLEX C

Comment 
Type: JOINT COMPLEX CASE STATUS CONFERENCE REPORT AND STIPULATED REQUEST TO CONTINUE
COMPLEX CASE STATUS CONFERENCE; ORDER Signed by: JUDGE FOILES Date Signed: 08/16/18

08/23/2018 Order 

Order Type: ORDER RE: JOINT COMPLEX CASE STATUS CONFERENCE AND STIPULATED REQUEST TO CONTINUE
COMPLE

Comment 
Type: ORDER RE: JOINT COMPLEX CASE STATUS CONFERENCE AND STIPULATED REQUEST TO CONTINUE
COMPLEX CASE STATUS CONFERENCE Signed by: JUDGE FOILES Date Signed: 08/16/18
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08/23/2018 Notice of Case Management Conference 

Notice of Case Management Conference CMC set for 11/9/18

Comment 
CMC set for 11/9/18

09/07/2018 Notice of Stay of Proceedings 

Notice of Stay of Proceedings As Follows: With regard to the following parties: VERITY HEALTH SYSTEM

Comment 
As Follows: With regard to the following parties: VERITY HEALTH SYSTEM OF CALIFORNIA Reason: Automatic stay
caused by a filing in another court

10/24/2018 Complex Case Status Conference 

*CIV Minute Order - Complex Case Status Conference 10/24/2018

Judicial Officer 
Etezadi, Susan I.

Hearing Time 
9:00 AM

Result 
Held

10/24/2018 Case deemed complex litigation

10/24/2018 Order Designating Case as Complex 

Order Designating Case as Complex

10/24/2018 Affidavit of Mailing 

Affidavit of Mailing

10/24/2018 Clerk's Notice of Fees Due Complex Litigation Designation 

Clerk's Notice of Fees Due Complex Litigation Designation

10/25/2018 Case Management Order #1 and Order for Permissive E-Filing 

Case Management Order #1 and Order for Permissive E-Filing

10/25/2018 Affidavit of Mailing 

Affidavit of Mailing CM Order #1 and Order For Permissive E-Filing

Comment 
CM Order #1 and Order For Permissive E-Filing

11/05/2018 Stipulation 

Stipulation PARTIES' JOINT STIPULATION REQUESTING THE COURT TO VACATE THE October 24, 2018 MINUTE OR

Comment 
PARTIES' JOINT STIPULATION REQUESTING THE COURT TO VACATE THE October 24, 2018 MINUTE ORDER;
SCHEDULING OF CONFERENCE REGARDING THE STATUS OF BANKRUPTCY

11/05/2018 Proposed Order Received 

Proposed Order Received PROPOSED ORDER RE PARTIES' JOINT STIPULATION REQUESTING THE COURT TO VACATE

Comment 
PROPOSED ORDER RE PARTIES' JOINT STIPULATION REQUESTING THE COURT TO VACATE THE October 24, 2018
MINUTE ORDER; SCHEDULING OF CONFERENCE REGARDING THE STATUS OF BANKRUPTCY

11/07/2018 Order 

Order Granting In Part and Denying In Part Ex Parte Request To Vacate October 24, 2018 Order and To

Comment 
Granting In Part and Denying In Part Ex Parte Request To Vacate October 24, 2018 Order and To Vacate Conference
Hearing

11/07/2018 Affidavit of Mailing 

Affidavit of Mailing Order Granting In Part and Denying In Part ExParte Request To Vacate October 24
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Financial

Comment 
Order Granting In Part and Denying In Part ExParte Request To Vacate October 24, 2018 Order & To Vacate Conference
Hearing

11/09/2018 Case Management Conference 

Judicial Officer 
Grandsaert, John L.

Hearing Time 
9:00 AM

Cancel Reason 
Vacated

11/16/2018 Case Management Conference 

Judicial Officer 
Weiner, Marie S.

Hearing Time 
03:00 PM

Cancel Reason 
Off Calendar

11/16/2018 Notice of Stay of Proceedings 

Notice of Stay of Proceedings AMENDED As Follows: With regard to the following parties: SEE ATTACHME

Comment 
AMENDED As Follows: With regard to the following parties: SEE ATTACHMENT A Reason: Automatic stay caused by a
filing in another court BANKRUPTCY PETITION CASE NUMBER 2:18-bk-20168-ER

01/09/2019 Bankruptcy Document Received From US Bankruptcy Court 

Bankruptcy Document Received From US Bankruptcy Court ORDER AUTHORIZING THE SALE OF CERTAIN OF THE D

Comment 
ORDER AUTHORIZING THE SALE OF CERTAIN OF THE DEBTORS' ASSETS TO SANTA CLARA COUNTY FREE AND
CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS; APPROVING THE ASSUMPTION AND
ASSIGNMENTS OF AN UNEXPIRED LEASE RELATED THERETO; GRANTED RELATED RELIEF

01/24/2019 Complex Case Status Conference 

Judicial Officer 
Karesh, Jonathan E.

Hearing Time 
9:00 AM

Cancel Reason 
Off Calendar

01/24/2019 Complex Case Status Conference 

Judicial Officer 
Karesh, Jonathan E.

Hearing Time 
9:00 AM

Cancel Reason 
Other

WAHIDI, WAHEED
Total Financial Assessment $2,455.00
Total Payments and Credits $1,455.00
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6/21/2018 Transaction
Assessment

$435.00

6/22/2018 Transaction
Assessment

$1,000.00

6/22/2018 Case Payment Receipt # 2018-042443-
HOJ

JANNEY & JANNEY ATTORNEY
SERVICE, INC.

($1,435.00)

8/14/2018 Transaction
Assessment

$20.00

8/14/2018 Case Payment Receipt # 2018-053964-
HOJ

SWIFT ATTORNEY SERVICE ($20.00)

10/24/2018 Transaction
Assessment

$1,000.00

VERITY HEALTH SYSTEM OF CALIFORNIA, INC., a California corporation
Total Financial Assessment $435.00
Total Payments and Credits $435.00

8/16/2018 Transaction Assessment $435.00

8/16/2018 Case Payment Receipt # 2018-054742-HOJ ONE LEGAL LLC ($435.00)

VERITY BUSINESS SERVICES, a California corporation
Total Financial Assessment $1,435.00
Total Payments and Credits $435.00

8/16/2018 Transaction Assessment $435.00

8/16/2018 Case Payment Receipt # 2018-054742-HOJ ONE LEGAL LLC ($435.00)

10/24/2018 Transaction Assessment $1,000.00

SETON MEDICAL CENTER, a California corporation
Total Financial Assessment $1,435.00
Total Payments and Credits $435.00

8/16/2018 Transaction Assessment $435.00

8/16/2018 Case Payment Receipt # 2018-054742-HOJ ONE LEGAL LLC ($435.00)

10/24/2018 Transaction Assessment $1,000.00

O'CONNOR HOSPITAL, a California corporation
Total Financial Assessment $1,435.00
Total Payments and Credits $435.00

8/16/2018 Transaction Assessment $435.00

8/16/2018 Case Payment Receipt # 2018-054742-HOJ ONE LEGAL LLC ($435.00)

10/24/2018 Transaction Assessment $1,000.00

SAINT LOUISE REGIONAL HOSPITAL, a California corporation
Total Financial Assessment $1,435.00
Total Payments and Credits $435.00

8/16/2018 Transaction Assessment $435.00

8/16/2018 Case Payment Receipt # 2018-054742-HOJ ONE LEGAL LLC ($435.00)

10/24/2018 Transaction Assessment $1,000.00

SETON COASTSIDE, a California corporation
Total Financial Assessment $1,435.00
Total Payments and Credits $435.00

8/16/2018 Transaction Assessment $435.00

8/16/2018 Case Payment Receipt # 2018-054742-HOJ ONE LEGAL LLC ($435.00)

10/24/2018 Transaction Assessment $1,000.00

ST.FRANCIS MEDICAL CENTER, a California corporation
Total Financial Assessment $1,435.00
Total Payments and Credits $435.00

8/16/2018 Transaction Assessment $435.00

8/16/2018 Case Payment Receipt # 2018-054742-HOJ ONE LEGAL LLC ($435.00)

10/24/2018 Transaction Assessment $1,000.00

ST.VINCENT MEDICAL CENTER, a California corporation
Total Financial Assessment $1,435.00
Total Payments and Credits $435.00

8/16/2018 Transaction Assessment $435.00

8/16/2018 Case Payment Receipt # 2018-054742-HOJ ONE LEGAL LLC ($435.00)

10/24/2018 Transaction Assessment $1,000.00

DOES 1 TO 100, INCLUSIVE
Total Financial Assessment $1,000.00
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Documents

Notice of Case Management Conference

Summons Issued / Filed

Complaint

Civil Case Cover Sheet

Notice of Complex Case Status Conference

First Amended Complaint

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Proof of Service by MAIL & ACKNOWLEDGMENT SERVICE of SUMMONS, COMPLAINT, CIVIL CASE COVER SHEET, NOT

Notice of Change of Address of Attorney

Case Management Statement

Status Report Type: JOINT COMPLEX CASE STATUS CONFERENCE REPORT AND STIPULATED REQUEST TO CONTINUE
C

Proposed Order Received RE: JOINT COMPLEX CASE STATUS CONFERENCE AND STIPULATED REQUEST TO CONTINUE

Proof of Service by MAIL of JOINT COMPLEX CASE STATUS CONFERENCE AND STIPULATED REQUEST TO CONTINUE

Answer (Unlimited) Answer TO COMPLAINT

Notice of Case Management Conference CMC set for 11/9/18

Order Type: ORDER RE: JOINT COMPLEX CASE STATUS CONFERENCE AND STIPULATED REQUEST TO CONTINUE
COMPLE

Order Type: JOINT COMPLEX CASE STATUS CONFERENCE REPORT AND STIPULATED REQUEST TO CONTINUE
COMPLEX C

Notice of Stay of Proceedings As Follows: With regard to the following parties: VERITY HEALTH SYSTEM

*CIV Minute Order - Complex Case Status Conference 10/24/2018

Affidavit of Mailing

Clerk's Notice of Fees Due Complex Litigation Designation

Order Designating Case as Complex

Case Management Order #1 and Order for Permissive E-Filing

Affidavit of Mailing CM Order #1 and Order For Permissive E-Filing

Proposed Order Received PROPOSED ORDER RE PARTIES' JOINT STIPULATION REQUESTING THE COURT TO VACATE

Stipulation PARTIES' JOINT STIPULATION REQUESTING THE COURT TO VACATE THE October 24, 2018 MINUTE OR

Total Payments and Credits $0.00

10/24/2018 Transaction Assessment $1,000.00

BARNES, KEVIN T., ESQ
Total Financial Assessment $1,000.00
Total Payments and Credits $0.00

10/24/2018 Transaction Assessment $1,000.00

VERITY MEDICAL FOUNDATION, a California corporation
Total Financial Assessment $1,435.00
Total Payments and Credits $435.00

8/16/2018 Transaction Assessment $435.00

8/16/2018 Case Payment Receipt # 2018-054742-HOJ ONE LEGAL LLC ($435.00)

10/24/2018 Transaction Assessment $1,000.00

TILMAN, ELINA
Total Financial Assessment $435.00
Total Payments and Credits $435.00

8/16/2018 Transaction Assessment $435.00

8/16/2018 Fine Suspension ($435.00)
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Order Granting In Part and Denying In Part Ex Parte Request To Vacate October 24, 2018 Order and To

Affidavit of Mailing Order Granting In Part and Denying In Part ExParte Request To Vacate October 24

Notice of Stay of Proceedings AMENDED As Follows: With regard to the following parties: SEE ATTACHME

Bankruptcy Document Received From US Bankruptcy Court ORDER AUTHORIZING THE SALE OF CERTAIN OF THE D
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Exhibit B  
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JEFFER MANGELS BUTLER & MITCHELL LLP 
AN H. NGUYEN RUDA (Bar No. 215453) 
ahn@jmbm.com 
ELINA TILMAN (Bar No. 293979) 
etilman@]'mbm.com 
Two Embarcadero Center, 5th Floor 
San Francisco, California 94111 
Telephone: (415) 398-8080 ' 

Facsimile: (415) 398-5584 

Attorneys for All Defendants 

FILED 
SAN MATEO COUNTY 

AUG 1 61'20l8 

Clerk of eSu erior Court 

fly 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN MATEO 

WAHEED WAHIDI, on behalf of himself and 
all other similarly situated, 

Plaintiffs, 

v. 

VERITY HEALTH SYSTEM OF 
CALIFORNIA, INC., a California 
corporation; VERITY BUSINESS 
SERVICES, a California corporation; 
VERITY MEDICAL FOUNDATION, a 
California corporation; SETON MEDICAL 
CENTER, a California corporation; 
O'CONNOR HOSPITAL, a California 
corporation; SAINT LOUISE REGIONAL 
HOSPITAL (whether or not d/b/a "DePaul 
Urgent Care"), a California corporation; 
SETON COASTSIDE, a California 
corporation; ST. FRANCIS MEDICAL 
CENTER, a California corporation; ST. 
VINCENT MEDICAL CENTER, a California 
corporation; and DOES 1 to 100, inclusive, 

Defendants. 

Case No. 18CIV03214 

DEFENDANTS' ANSWER TO 
PLAINTIFF '8 CLASS ACTION 
COMPLAINT 

Action Filed: June 26, 2018 
Trial Date: None Set 

BY FAX 

f1." ’ » ,_\ 
l’ 3-GlV—03214 

"M -—~—»-- 
' AHDU 

{ Answer (Unlim' 
4 1327116 

lied) 

Ll/lII/II/Il/III/IIIlII/IlIIII/l/Ill 

Defendant Verity Health System of California, Inc., Verity Business Services, Verity 

Medical Foundation, Seton Medical Center, O'Connor Hospital, St. Louise Regional Hospital, Seton 

Coastside, St. Francis Medical Center, and St. Vincent Medical Center ("Defendants") hereby 

answer Plaintiff Waheed Wahidi’s (Plaintiff) Class Action Complaint ("Complaint") as follows: 

62243 663 v2 

DEFENDANTS' ANSWER TO PLAINTIFF'S CLASS ACTION COMPLAINT
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Pursuant to Section 431 .30(d) of the California Code of Civil Procedure, Defendants deny, 

generally and specifically, each and every allegation in the Complaint. Defendants further generally 

and specifically deny that Plaintiff, and all those similarly situated ("Plaintiffs") have been damaged 

in the sums alleged, or any other sum, or at all, by reason of any act or omission or failure to act on 

the part of Defendants or any of their agents, servants, employees or representatives. Defendants 

further generally and specifically deny all class action allegations set forth in the Complaint. 

Defendants further deny generally and specifically that Plaintiffs are entitled to general, 

compensatory, liquidated, exemplary, punitive, prejudgment and post-judgment interest, civil 

penalties, attorneys' fees and costs, or other damages, in any amount, by reason of any act or 

omission to act on the part of Defendants, or any agent, servant, employee or representative of 

Defendants. 

Defendants further deny generally. and specifically that Plaintiffs are entitled to any 

injunctive relief, declaratory relief, restitution in any amount, or any other equitably relief, by reason 

of any act or omission to act on the part of Defendants, or any agent, servant, employee or 

representative of Defendants. 

DEFENSES AND AFFIRMATIVE DEFENSES ‘ 

In further answer, defense, and/or affirmative defense, and without in any way altering the 

burden of proof on any issue, Defendants allege as follows: 

FIRS'I‘ AFFIRMATIVE DEFENSE 

As a separate and affirmative defense, the Complaint and each cause of action therein fails 

to state facts sufficient to constitute a cause of action against Defendants. 

SECOND AFFIRMATIVE DEFENSE 

As a separate and affirmative defense, the Complaint and each cause of action therein is 

barred in whole or in part by the applicable statutes of limitation. 

THIRD AFFIRMATIVE DEFENSE 

As a separate and affirmative defense to the Complaint, Plaintiffs claims, as well as the 

claims of the putative class, are barred, in whole or in part, by their failure to exhaust administrative 

and internal remedies. 

62243663v2 2 
DEFENDANTS' ANSWER TO PLAINTIFF'S CLASS ACTION COIVIPLAINT
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FOURTH AFFIRMATIVE DEFENSE 

As a separate and affirmative defense, Plaintiff and putative class members lack standing to 

sue because they have not suffered actual injury as a result of the conduct alleged in the Complaint. 

FIFTH AFFIRMATIVE DEFENSE 

As a separate and affirmative defense, Plaintiff and putative class members have failed to 

mitigate or attempt to mitigate, if in fact any damages have been or will be sustained, and any 

recovery by Plaintiff or putative class members must be diminished or barred by reason thereof. 

SIXTH AFFIRMATIVE DEFENSE 

As a result of the acts and omissions in the matters relevant to the Complaint, Plaintiff and 

putative class members have unclean hands and are therefore barred from asserting any claims 

against Defendants. 

SEVENTH AFFIRMATIVE DEFENSE 

As a separate and affirmative defense, any acts or omissions of Defendants were in good 

faith, and Defendants had reasonable grounds for believing that there was no violation of state and 

federal wage and hour laws, including the California wage orders. If Defendants failed to pay 

wages, although such is not admitted and indeed is expressly denied, such a failure was not a willful 

violation of federal and/or California law. 

EIGHTH AFFIRMATIVE DEFENSE 

Plaintiff and putative class members are barred from any recovery against Defendants by 

reason of the doctrine of laches and undue delay in giving notice to Defendants of the matters alleged 

in the Complaint and in commencing this litigation. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiff and putative class members consented to and approved all the acts and omissions 

about which Plaintiff and putative class members now complain. Accordingly, Plaintiff and putative 

class members are barred from pursuing this action. 

TENTH AF FIRMATIVE DEFENSE 

The Complaint and the claims for relief contained therein, fail to state claims for relief as 

Plaintiff and the putative class are not entitled to minimum wage, overtime pay, meal breaks, or rest 

62243663v2 3 
DEFENDANTS' ANSWER TO PLAINTIFF'S CLASS ACTION COMPLAINT
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'breaks, because they are exempt under state and federal law. 

ELEVENTH AFFIRMATIVE DEFENSE 

The Complaint and the claims for relief contained therein, are barred and/or Plaintiff and the 

putative class's claims for damages are reduced under the doctrine of avoidable consequences. 

TWELFTH AFFIRMATIVE DEFENSE 

To the extent Plaintiff or members of the putative class were paid compensation, including 

but not limited to overtime compensation, beyond that to which they were entitled during their 

employment, such additional compensation would satisfy, in whole or in part, any alleged claim for 

unpaid overtime or other monetary relief. 

THIRTEENTH AFFIRMATIVE DEFENSE 

The matters alleged in this complaint are encompassed within and barred by a settlement 

and release agreements reached by Plaintiff, members of the putative class, and Defendants that 

operate as a merger and bar against any further litigation on matters raised or potentially raised in 

connection with the settlement and release. 

FOURTEENTH AFFIRMATIVE DEFENSE 

Plaintiff and the putative class's claims are barred, in whole or in part, by the doctrines of 

payment, estoppel, ratification, accord and satisfaction, and/or offset. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiff and the putative class's claims for denial of meal and rest periods fail because 

Plaintiff, and members of the putative class, have waived their meal and rest periods in accordance 

with. California law. 

SIXTEENTH AFFIRMATIVE DEFENSE 

The Complaint and the claims for relief contained therein, fail to state claims for relief as 

the alleged violations constitute de minimis deviations from state or federal laws, codes, regulations, 

or guidelines. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

The Complaint and the claims for relief contained therein, fail to state a claim because they 

arise under the Collective Bargaining Agreement between Defendant and Plaintiffs and the putative 

62243663v2 4 
DEFENDANTS' ANSWER TO PLAINTIFF '8 CLASS ACTION COMPLAINT
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class's exclusive collective bargaining representative. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

The Complaint and the claims for relief contained therein, fail to state a claim because they 

are preempted by Section 301 of the Labor Management Relations Act ("Section 301"). (29 U.S.C. 

§ 185.) 

NINETEENTH AFFIRMATIVE DEFENSE 

The Complaint and each cause of action therein is barred in whole or in part by Section 301's 

statute of limitations set forth in section 10(b) of the National Labor Relations Act, 29 USC section 

160(b). 

TWENTIETH AFFIRMATIVE DEFENSE 

The Complaint and each cause of action therein is barred in whole or in part because Plaintiff 

failed to comply with Section 301's exhaustion requirements. 

FURTHER ANSWERING THE COMPLAINT, Defendants state that they have not yet 

completed a thorough investigation and/or completed discovery of all of the facts and circumstances 

of the subject matter of said Complaint, and, accordingly reserve the right to amend, modify, revise 

or supplement this AnSWer, and to plead such further defenses and take such further action as it may 

deem proper and necessary in its defense, upon completion of said investigation. 

PRAYER 

WHEREFORE, having fully answered the Complaint, Defendants respectfully pray that 

judgment be entered: 

l. Dismissing the Complaint and each claim therein asserted against Defendants with 

prejudice or, alternatively, denying the relief requested therein; 

2. ~ That Plaintiff and the putative class take nothing by the Complaint; 

3. Awarding Defendants their costs and disbursements incurred in this action, including 

attorneys' fees and other costs of suit; and, 

4. Awarding Defendants such other relief as this Court deems just and proper. 

62243663v2 5 
DEFENDANTS' ANSWER TO PLAINTIFF '5 CLASS ACTION COMPLAINT
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DATED: August 16, 2018 JEFFER MANGELS BUTLER & MITCHELL LLP 
AN H. NGUYEN RUDA 
ELINA TILMAN 

ELINA TILMAN 
Attorneys for All Defendants 

62243663v2 6 
DEFENDANTS' ANSWER TO PLAINTIFF'S CLASS ACTION COMPLAINT
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PROOF OF SERVICE 

STATE OF CALIFORNIA, CITY AND COUNTY OF SAN F RANCISCO 

Wa‘heed Wahidi v. Verity Health System of California, Inc., et al. 
Case No. 18CIV03214 ' 

I am employed in the City and County of San Francisco, State of California. I am over the 
age of 18 and not a party to the within action; my business address is: Two- Embarcadero Center, 
5th Floor, San Francisco, California 9411 1. 

On August 16, 2018.1 served the d’ocument('s) described as 

DEFENDANTS' ANSWER TO PLAINTIFF'S CLASS ACTION COMPLAINT 

in this action addresSed as follows: 

Kevin ’11., Barnes, EsqL Emil Davtyan, Esq. 
Law Office of Kevin T. Barnes Davtyan PLC 
163 5? Pontius Avenue, Second Floor 5959 Topanga Canyon Blvd, Ste. 130 
Los Angeles, CA 90025-3361 Woodland Hills, CA 911367 
Tel: (323)549-9100 Tel: (818) 875—2008 
Fax: (323) 54930-101 Fax: (818) 722-3974 
Email: ~Barnes@,kbarnes.com 

, 
Email: Emi1@DaytyanLaw.com 

Attarnevs for Waheed Wahz'dz' Attorne‘vs ”for Waheéd Wahz'dz' 

E] BY MAIL: 1am "readily familiar" with the business’ practice for collection and 
processing correspondence for mailing, Under that practice true and curred: co‘pies'xofthe 
aforementioned rdocument(_s) was deposited, in a sealed envelope with postage thereon 
fiilly prepaid, with, the US. Postal Service on that same day to be mailed via first class 
mail at SancFranciseo, California ‘in the ordinary course of business. I am aware that on 
motion of the party served, service is presumed invalid if postal cancellation date 0r 
postage meter ‘date is more than one day after date of deposit for mailing in” affidavit. 

Executed on AuguSt '16,, 2018 at San Francisco, California. 

I declare under penalty of perjury under the laws of the State of California that the above is 

Alyssa Weat erford 

62364164v2 
‘ 

mop OF SERVICE
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