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Federal Insurance Company, ACE American Insurance Company and Illinois Union 

Insurance Company (and together with each of their affiliates and successors, the “Chubb 

Companies”), by and through their undersigned counsel, hereby file this objection (the 

“Objection”) with respect to the Debtors’ Disclosure Statement Describing Debtors’ Chapter 11 

Plan of Reorganization (Dated September 3, 2019) [Docket No. 2994] (the “Disclosure 

Statement”),1 and in support of the Objection, respectfully state as follows: 

BACKGROUND 

 A. The Bankruptcy Case 

On August 31, 2018 (the “Petition Date”), Verity Health System of California, Inc. and 

certain of its affiliates (collectively, the “Debtors”) each filed a voluntary petition for relief under 

chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the United States 

Bankruptcy Court for the Central District of California (the “Court”).   

On September 3, 2019, the Debtors filed the Disclosure Statement and corresponding 

Debtors’ Chapter 11 Plan of Liquidation (Dated September 3, 2019) [Docket No. 2993] (the 

“Plan”).  The Disclosure Statement and Plan both contemplate the classification and treatment of 

Insured Claims, and provide, in relevant part, for the following proposed treatment: 

Each Insured Claim shall be deemed objected to and disputed and 
shall be resolved in accordance with this Section, notwithstanding 
any other Plan provision. Except to the extent that a Holder of an 
Insured Claim agrees to different treatment, or unless otherwise 
provided by an order of the Bankruptcy Court directing such 
Holder’s participation in any alternative dispute resolution process, 
on the Effective Date, or as soon thereafter as is reasonably 
practicable, each Holder of an Insured Claim shall receive, on 
account of its Insured Claim, relief from the automatic stay under § 
362 and the injunctions provided under the Plan for the sole and 
limited purpose of permitting such Holder to seek its recovery, if 
any, as determined and Allowed by an order or judgment by a court 
of competent jurisdiction or under a settlement or compromise of 
such Holder’s Insured Claim from the applicable and available 
Insurance Policies maintained by or for the benefit of any of the 
Debtors. A Holder’s recovery of insurance proceeds under the 
applicable Insurance Policy(ies) shall be the sole and exclusive 
recovery on an Insured Claim. Any settlement of an Insured Claim 
within a self-insured retention or deductible must be approved by 
the Liquidating Trustee. 

                                                 
1  Capitalized terms used herein but not defined shall have the meanings ascribed to them in the Disclosure 

Statement. 
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Any amount of an Allowed Insurance Claim within a deductible or 
self-insured retention shall be paid by the applicable insurance to the 
Claim Holder and such insurer shall have a General Unsecured 
Claim (or Secured Claim, if it holds collateral) for the amount of the 
deductible or retention paid, provided that it has timely filed an 
otherwise not objectionable proof of claim encompassing such 
amounts. For purposes of retentions and deductibles in any 
Insurance Policy, the Debtors are insolvent and unable to advance or 
indemnify any loss, claim, damage, settlement or judgment of 
Debtors within the applicable retention or deductible amount. 
Notwithstanding any other provision of this Section, Old Republic 
Insurance Company shall be entitled to all accommodations that it 
requested in connection with renewal of Debtors’ workers’ 
compensation policy, as approved by order of the Bankruptcy Court 
[Docket No. 2803]. 

Disclosure Statement Art. V(C)(13); Plan § 4.13. 

Furthermore, with respect to insurance generally, the Disclosure Statement and Plan both 

note that: 

Nothing in the Plan shall diminish, impair or otherwise affect 
distributions from the proceeds or the enforceability of any 
insurance policies that may cover (a) Claims by any Debtor, or (b) 
Claims against any Debtor or covered Persons thereunder. 
 

Disclosure Statement Art. VII(E); Plan § 7.13. 

Otherwise, the Disclosure Statement does not provide for any other proposed treatment of 

insurance policies or related agreements; however, the Plan provides for the following: 

For the avoidance of doubt, the Debtors’ rights with respect to all 
Insurance Policies under which Debtors may be an insured 
beneficiary or assignee (including all Insurance Policies that may 
have expired prior to the Petition Date, all Insurance Policies in 
existence on the Petition Date, all Insurance Policies entered into by 
the Debtors after the Petition Date, and all Insurance Policies under 
which the Debtors hold rights to make, amend, prosecute, and 
benefit from claims) shall be transferred to the Liquidating Trust 
(including, without limitation, for the Liquidating Trustee to pursue 
and prosecute any Causes of Action) from the Effective Date until 
its dissolution, unless any such Insurance Policy is otherwise 
cancelled by the Liquidating Trustee in its discretion. 
Notwithstanding any provision providing for the rejection of 
Executory Agreements, any Insurance Policy that is deemed to be an 
Executory Agreements shall neither be rejected nor assumed by 
operation of this Plan and shall be the subject of a specific motion 
by the Liquidating Trust, which shall retain the right to assume or 
reject any such Executory Agreements pursuant to and subject to the 
provisions of § 365 following the Effective Date, provided, that, the 
Liquidating Trustee may not reject (a) any extended reporting period 
(tail) coverage purchased by the Debtors and (b) any Insurance 
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Policies assumed by the Debtors pursuant to an order of the 
Bankruptcy Court. 
 
The Confirmation Order shall constitute a determination that no 
default by the Debtors exists with respect to any of the Insurance 
Policies requiring a cure payment and that nothing in a Sale Order, 
any underlying agreements or this Plan shall be construed or applied 
to modify, impair, or otherwise affect the enforceability of the 
Insurance Policies or any coverage thereunder with regard to any 
Claims or Causes of Action. 

Plan § 11.3 

Finally, the Plan also provides for the destruction and abandonment of books and records 

as follows: 
Subject to the terms of the Records Retention Order with respect to 
the records covered thereby, on or after the Effective Date, pursuant 
to § 554(a), the Liquidating Trustee and Responsible Officer (a 
applicable) are each authorized, from time to time, without further 
application to the Bankruptcy Court or notice to any party, to 
abandon or otherwise destroy documents and records (whether in 
electronic or paper format) that he or she determine, in his/her 
reasonable business judgment, are no longer necessary to the 
administration of either the Chapter 11 Cases or the Plan, 
notwithstanding any federal, state, or local law or requirement 
requiring the retention of the applicable documents or records. 

Plan § 7.12 

B. The Insurance Programs 

Prior to the Petition Date, the Chubb Companies issued certain insurance policies (as 

renewed, amended, modified, endorsed or supplemented from time to time, collectively, the 

“Policies”) to one or more of the Debtors, as named insureds. 

Pursuant to certain Policies (together with any agreements related thereto, the “ACE 

Insurance Program”), ACE American Insurance Company and Illinois Union Insurance Company, 

provide, inter alia, professional liability, environmental liability, directors’ and officers’ liability 

and other insurance for specified policy periods subject to certain limits, deductibles, retentions, 

exclusions, terms and conditions, as more particularly described therein and the insureds, 

including one or more of the Debtors, are required to pay to the Chubb Companies certain 

amounts including, but not limited to, insurance premiums (including audit premiums), 

deductibles, funded deductibles, expenses, taxes, assessments and surcharges, as more particularly 
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described in the ACE Insurance Program (the “ACE Program Obligations”).  

Pursuant to other Policies (together with any agreements related thereto, the “Chubb 

Insurance Program”, and collectively with the ACE Insurance Program, the “Insurance 

Programs”),2 Federal Insurance Company provides, inter alia, fiduciary liability, inland marine 

and other insurance for specified policy periods subject to certain limits, deductibles, retentions, 

exclusions, terms and conditions, as more particularly described therein, and the insureds, 

including one or more of the Debtors, are required to pay to the Chubb Companies certain 

amounts including, but not limited to, insurance premiums (including audit premiums), 

deductibles, funded deductibles, expenses, taxes, assessments and surcharges, as more particularly 

described in the Chubb Insurance Program (the “Chubb Program Obligations,” and collectively 

with the ACE Program Obligations, the “Obligations”).  

The Obligations are payable over an extended period of time and are subject to future 

audits and adjustments. 

SUMMARY OF OBJECTION 

The Chubb Companies assert that the Disclosure Statement lacks adequate information that 

would enable creditors, including, but not limited to, the Chubb Companies, to ascertain how their 

respective claims will be classified and treated, or to make an informed decision about the Plan.  

The Chubb Companies therefore object to the Disclosure Statement on the grounds that (I) the 

terms of the Insurance Programs cannot be altered through the Plan; and (II) while it appears that 

the Debtors seek to obtain the benefits of the Insurance Programs (see Disclosure Statement Art. 

VII(E); Plan §§ 7.13; 11.3), the Plan does not address the fact that in order to do so, the Debtors 

(or their successors) must remain liable for the Debtors’ Obligations under the Insurance Program, 

regardless of whether such Obligations were incurred before or after the Petition Date. 

/ / / 

/ / / 

                                                 
2  The descriptions of the Insurance Programs set forth herein are not intended to, and shall not be deemed to 

amend, modify or waive any of the terms or conditions of the Insurance Programs.  Reference is made to the 
Insurance Programs for a complete description of their terms and conditions. 
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OBJECTION 

Section 1125 of the Bankruptcy Code provides that a plan proponent may not solicit 

acceptance or rejection of a plan unless, before such solicitation, the plan proponent transmits to 

the parties to be solicited, the plan and a disclosure statement, containing “adequate information,” 

as defined in section 1125(a) of the Bankruptcy Code, which has been approved by the 

Bankruptcy Court, after notice and a hearing.  See 11 U.S.C. § 1125(b).  A disclosure statement 

contains “adequate information” if it provides information concerning the proposed plan of a kind 

and in sufficient detail that would enable a hypothetical reasonable investor typical of the holders 

of claims or interests of the relevant class to make an informed judgment about the plan.  See 11 

U.S.C. § 1125(a);3  In re Arnold, 471 B.R. 578, 584 (Bankr. C.D. Cal. 2012) (“To approve a 

disclosure statement, the court must determine that it contains ‘adequate information’ as defined 

by Section 1125 of the Bankruptcy Code. . .[.]”);  Kelley v. S. Bay Bank (In re Kelley), 199 B.R. 

698, 703 (B.A.P. 9th Cir. 1996) (adequate information is defined as “as information which is 

sufficiently detailed enough to ‘enable a hypothetical reasonable investor . . . to make an informed 

judgment about the plan’”) (citing 11 U.S.C. § 1125(a)).  Bankruptcy courts consistently refuse to 

approve disclosure statements which lack the information that a “hypothetical reasonable investor” 

would require to make an informed decision about the proposed plan.  See, e.g.,  In re Main St. 

AC, Inc., 234 B.R. 771, 775 (Bankr. N.D. Cal. 1999) (“The lack of meaningful financial 

information … hinders an informed judgment by the hypothetical reasonable investor, rendering 

the disclosure statement inadequate.”); In re Sierra-Cal, 210 B.R. 168, 177 (Bankr. E.D. Cal. 

1997) (“The disclosure statement, viewed in retrospect in connection with plan confirmation, did 

                                                 
3 11 U.S.C. § 1125(a)(1) provides in pertinent part: 
 

(a) In this section – 
 
(1) “adequate information” means information of a kind, and in sufficient detail, 
as far as is reasonably practicable in light of the nature and history of the debtor 
and the condition of the debtor’s books and records, that would enable a 
hypothetical reasonable investor typical of holders of claims or interests of the 
relevant class to make an informed judgment about the plan, but adequate 
information need not include such information about any other possible or 
proposed plan . . . . 
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not disclose information adequate to enable a hypothetical reasonable investor holding an 

unsecured claim to make an informed judgment about the plan as required by § 1125.”). 

I. The Plan Should Clearly Provide That Nothing Modifies, Alters Or Impairs The 
Insurance Programs.  

As noted above, Disclosure Statement Article V(C)(13) and Plan Section 4.13 both 

contemplate the classification and treatment of Insured Claims, and provide, in relevant part, for 

the following proposed treatment: 

Each Insured Claim shall be deemed objected to and 
disputed and shall be resolved in accordance with this Section, 
notwithstanding any other Plan provision. Except to the extent that a 
Holder of an Insured Claim agrees to different treatment, or unless 
otherwise provided by an order of the Bankruptcy Court directing 
such Holder’s participation in any alternative dispute resolution 
process, on the Effective Date, or as soon thereafter as is reasonably 
practicable, each Holder of an Insured Claim shall receive, on 
account of its Insured Claim, relief from the automatic stay under § 
362 and the injunctions provided under the Plan for the sole and 
limited purpose of permitting such Holder to seek its recovery, if 
any, as determined and Allowed by an order or judgment by a court 
of competent jurisdiction or under a settlement or compromise of 
such Holder’s Insured Claim from the applicable and available 
Insurance Policies maintained by or for the benefit of any of the 
Debtors. A Holder’s recovery of insurance proceeds under the 
applicable Insurance Policy(ies) shall be the sole and exclusive 
recovery on an Insured Claim. Any settlement of an Insured Claim 
within a self-insured retention or deductible must be approved by 
the Liquidating Trustee. 

Any amount of an Allowed Insurance Claim within a 
deductible or self-insured retention shall be paid by the applicable 
insurance to the Claim Holder and such insurer shall have a 
General Unsecured Claim (or Secured Claim, if it holds collateral) 
for the amount of the deductible or retention paid, provided that it 
has timely filed an otherwise not objectionable proof of claim 
encompassing such amounts. For purposes of retentions and 
deductibles in any Insurance Policy, the Debtors are insolvent and 
unable to advance or indemnify any loss, claim, damage, settlement 
or judgment of Debtors within the applicable retention or deductible 
amount. Notwithstanding any other provision of this Section, Old 
Republic Insurance Company shall be entitled to all 
accommodations that it requested in connection with renewal of 
Debtors’ workers’ compensation policy, as approved by order of the 
Bankruptcy Court [Docket No. 2803]. 

Disclosure Statement Art. V(C)(13); Plan § 4.13 (emphasis added). 
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This proposed treatment of Insured Claims improperly modifies the terms of the Insurance 

Programs by altering, and in fact rewriting, the terms of the Policies.  For example, insurance 

policies are priced and written such that the insured may share certain obligations thereunder, such 

as an insured’s responsibility for payments within self-insured retentions and deductibles.  By 

providing that the holder of an insured claim can only recover from insurance, the Debtors are 

improperly denying claimants a claim for amounts not covered by insurance and likely increasing 

exposure to the insurers.  Relatedly, insurers are not responsible for payments of self-insured 

retentions, but instead, a self-insured retention is a claim of the claimant under the applicable 

policies (see, e.g., In re September 11th Liability Ins. Coverage Cases, 458 F. Supp. 2d 104, 118 

n.10 (S.D.N.Y. 2006) (“…a SIR is an amount that an insured retains and covers before insurance 

coverage begins to apply.  Once a SIR is satisfied, the insurer is then liable for amounts exceeding 

the retention less any agreed deductible.”).  Thus, the provision providing that insurers have a 

claim for a self-insured retention is improper.  By way of further example, policies often provide 

that insurers can control the defense and settlement of claims, but the insured has a duty to 

cooperate in that defense (see, e.g., Storage Tank Liability policy No. G247613074, Art. III(A)-

(B), “The Insurer shall have the right. . .and duty to defend the ‘insured’. . .” and Art. VII(B), “The 

‘insured’ must. . .cooperate with the Insurer in the investigation, settlement or defense of the 

‘claim.’”).  Therefore, any provision requiring Liquidation Trust approval of a settlement or 

permitting the Liquidation Trust to destroy records violates such provisions.  Finally, insurance 

policies may not be transferred without the express written consent of the insurers (see, e.g., Allied 

Corp. v. Frola, No. 87-462, 1992 U.S. Dist. LEXIS 15778 (D.N.J. Oct. 6, 1992) (holding that 

insurance policies are not assignable without the consent of the insurers)).  

Indeed, neither Debtors nor this Court can rewrite the Insurance Programs, but rather the 

Insurance Programs must be enforced as written.  See, e.g., Dadon v. Levinson, No. 92-55710, No. 

92-55810, 1994 U.S. App. LEXIS 11904, at *10 (9th Cir. May 5, 1994) (“[C]ontracts should be 

enforced as written and that contracting parties are bound by the contractual provisions to which 

they have given their assent.”) (citation omitted); Tuma v. Eaton Corp., No. 08CV792-BTM 

                                                 
4  Relevant pages of Storage Tank Liability policy No. G24761307 are attached as Exhibit A to the Declaration 

of Drew S. McGehrin in Support of this Objection, filed concurrently herewith. 
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(CAB), 2011 U.S. Dist. LEXIS 81085, at *12 (S.D. Cal. July 25, 2011) (“In the absence of 

illegality or unconscionability, it is not the Court’s role to rewrite the contract retroactively to 

create a different bargain.”); In re Air Passenger Comput. Reservations Sys. Antitrust Litig., 724 F. 

Supp. 744, 749 (C.D. Cal. 1989) (“[C]ourts cannot rewrite a contract to avoid difficulty or 

hardship.”) (citing Hinckley v. Bechtel Corp., 41 Cal. App. 3d 206, 212, 116 Cal. Rptr. 33 (1974) 

(“Courts cannot make for the parties better agreements than they themselves made or rewrite 

contracts because they operate harshly or inequitably as to one of the parties.”). 

Furthermore, the Disclosure Statement and Plan both contain provisions which provide for 

the release of claims and other causes of action, the releases of certain third-parties, and 

exculpation and injunctions against certain actions which similarly may modify, alter or impair the 

Insurance Program.  See, e.g., Disclosure Statement Art. VIII(C); Plan §§ 13.5-13.6.   

Accordingly, the Disclosure Statement and Plan must therefore clarify that nothing in the 

Disclosure Statement, Plan, Plan Supplement or Confirmation Order, including, but not limited to, 

those provisions identified above, shall modify, alter or impair the Insurance Programs. 

II. The Successor to the Debtors Cannot Continue To Receive The Benefits Of The 
Insurance Programs Without Remaining Liable For The Debtors’ Obligations 
Thereunder. 

Pursuant to Disclosure Statement Article VII(E) and Plan Sections 7.13 and 11.3, the 

Debtors seem to seek to retain the benefits of the Insurance Programs and its other insurance 

policies; however, the Disclosure Statement and Plan otherwise do not specify how these and 

other continuing obligations under the Insurance Programs will be satisfied. 

Each Insurance Program is an integrated insurance program and therefore, must be read, 

interpreted and enforced in its entirety.  See Huron Consulting Servs., LLC v. Physiotherapy 

Holdings, Inc. (In re Physiotherapy Holdings, Inc.), 538 B.R. 225 (D. Del. 2015) (reversing 

bankruptcy court decision which permitted debtor to assume one agreement between itself and 

another party, and not the related agreements; holding that all agreements must be assumed or 

rejected together); In re Aneco Elec. Constr., 326 B.R. 197, 202 (Bankr. M.D. Fla. 2005) (finding 

“single, non-severable agreement” where contracts were between same parties and obligations of 

each party are mutually dependent upon the other); In re Karfakis, 162 B.R. 719 (Bankr. E.D. Pa. 
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1993) (stating “two contracts which are essentially inseparable can be, and should be, viewed as a 

single, indivisible agreement between the parties”); Dunkin’ Donuts Franchising LLC v. CDDC 

Acquisition Co. LLC (In re FPSDA I, LLC), 470 B.R. 257, 269 (E.D.N.Y. 2012) (holding that 

“two agreements [were] so interrelated, [that] they form[ed] a single overarching executory 

contract”).  Therefore, to the extent that the successor to the Debtors seeks to retain the benefits of 

any portion of the Insurance Programs, each Insurance Program must continue in its entirety.  

Moreover, it is well-established that a party cannot receive the benefits of a contract 

without being liable for the obligations thereunder.  See Richmond Leasing Co. v. Capital Bank, 

N.A., 762 F.2d 1303, 1311 (5th Cir. 1985) (“Thus, the often-repeated statement that the debtor 

must accept the contract as a whole means only that the debtor cannot choose to accept the 

benefits of the contract and reject its burdens to the detriment of the other party to the 

agreement.”); see also Tompkins ex. rel. A.T. v. Troy Sch. Dist., 199 Fed. Appx. 463, 468 (6th Cir. 

2006) (holding that it is a basic principle of contract law that a party to an agreement is 

constrained to accept the burdens as well as the benefits of the agreement); In re Univ. Med. Ctr., 

973 F.2d at 1075, superseded by statute on other grounds; In re Texas Rangers Baseball Partners, 

521 B.R. 134, 180 (Bankr. N.D. Tex. 2014) (“A debtor may not merely accept the benefits of a 

contract and reject the burdens to the detriment of the other party.”); Lightfoot v. Borkon (In re 

Lightfoot), 399 B.R. 141, 149 (Bankr. E.D. Pa. 2008) (stating “[a]ssumption of the executory 

contract requires the debtor to accept its burdens as well as permitting the debtor to profit from its 

benefits”); In re Morande Enters., 335 B.R. at 192 (stating that the “law is clear that an executory 

contract may not be assumed in part and rejected in part”) (citation omitted); In re TSW Stores of 

Nanuet, 34 B.R. at 304 (stating “[i]t is settled law that a trustee or a debtor in possession ‘takes the 

contracts of the debtor subject to their terms and conditions. Contracts adopted by him are 

assumed cum onere’”) (citation omitted); In re Metro Transp., 87 B.R. at 342 (stating “assumption 

or rejection of an executory contrary requires an all-or-nothing commitment going forward, and 

that hence a debtor cannot assume part of an executory contract in the future while rejecting 

another part”).   
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Accordingly, the successor to the Debtors cannot retain the benefits of the Insurance 

Programs without remaining liable for the obligations thereunder, regardless of when they arise. 
III. Reservation of Rights. 

The Chubb Companies specifically reserve all of their rights with respect to the Insurance 

Programs and their right to assert additional objections to the Disclosure Statement and Plan.  

WHEREFORE, the Chubb Companies respectfully request that this Court (a) either (i) 

condition any approval of the Disclosure Statement to inclusion of the modifications requested 

herein, or (ii) deny the request for approval of the Disclosure Statement as it does not contain the 

adequate information required by 11 U.S.C. § 1125; and (b) grant such other relief as the Court 

deems appropriate. 

 

Dated: November 14, 2019    DUANE MORRIS LLP 
 
 
By: /s/ Marcus O Colabianchi     
  Marcus O. Colabianchi  

  Drew S. McGehrin (admitted pro hac vice) 
Attorneys for the Chubb Companies 
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