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INTRODUCTION 

 The bankruptcy court erred in ruling that the Debtors’ Medi-Cal Provider 

Agreements (Provider Agreements) are licenses that can be sold free and clear of 

the tens of millions of dollars that the Debtor owes to Appellant California 

Department of Health Care Services (Department).  In so ruling, the bankruptcy 

court erroneously reasoned that the Provider Agreements are not enforceable 

contracts because they lacked mutual consideration.  In addition, the bankruptcy 

court improperly concluded a key feature of the executory contract is absent in the 

Provider Agreement – mutual obligations by the Debtors and the Department.  

Specifically, the bankruptcy court incorrectly analyzed that no obligation is 

imposed upon the Department by the Provider Agreements.  Contrary to the 

bankruptcy court’s incorrect analysis, the Provider Agreements demonstrates both 

mutual consideration between the parties and obligation upon the Department.   

 If the Debtors are allowed to sell, transfer, and assign the Agreements 

without requiring the Debtors to pay their HQA Fee liabilities and Medi-Cal 

overpayments or the buyer to assume those liabilities on joint and several liability, 

then Debtors and the buyer would be allowed to divorce the benefits from the 

burdens of the Provider Agreements and undermine the HQA Fee system.   

 Accordingly, the bankruptcy court’s order rejecting the Provider Agreements 

as executory contracts (ECF No. 3372) must be reversed.  

BACKGROUND 

I. PROCEDURAL BACKGROUND 
 On August 31, 2018 (Petition Date), Debtors including St. Francis Medical 

Center, St. Vincent Medical Center, and Seton Medical Center (collectively, 

Debtors) filed their voluntary petitions for relief under chapter 11 of the United 

States Bankruptcy Code.  Debtors’ bankruptcy cases are jointly administered and, 

pursuant to 11 U.S.C. §§ 1107(a) and 1108, Debtors continue to operate their  
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businesses and manage their affairs as Debtors-in-Possession. 

 On January 17, 2019, Debtors filed the Motion for an order: (a) approving 

form of the Asset Purchase Agreement (APA) for the buyer, Strategic Global 

Management, Inc. (hereafter, Buyer SGM), and for prospective overbidders; (b) 

approving procedures related to the assumption of certain executory contracts and  

unexpired leases; and (c) to sell their property free and clear of any claims, liens, 

and encumbrances (Motion for the Sale).  Mot. for the Sale, ECF No. 1279.  

 On January 25, 2019, the Department filed its Objection to Debtors’ Motion 

for the Sale.  Dept.’s Objection and Supporting Decl., ECF Nos. 1353 & 1353-1.  

On September 11, 2019, the Department filed its Supplemental Objection to 

Debtors’ Motion for the Sale.  Dept.’s Supp. Obj. and Supporting Decl., ECF No. 

3043 & 3043-1. 

 On September 26, 2019, the bankruptcy court issued the Memorandum of 

Decision Authorizing Debtors to Sell Medi-Cal Provider Agreements Free and 

Clear of Interests Asserted by the California Department of Health Care Services, 

Pursuant to § 363(f)(5) (For Publication) (hereafter, Memorandum of Decision).  

Memo. of Decision, ECF No. 3146.  On October 11, 2019, the bankruptcy court 

entered an Order Authorizing Debtors to Sell Medi-Cal Provider Agreements, Free 

and Clear of Interests Asserted by the California Department of Health Care 

Services, Pursuant to §§ 363(b) and (f)(5) (Order).  Order, ECF No. 3372. 

 On October 9, 2019, the Department appealed the Order to the United States 

District Court.  Notice of Appeal, ECF No. 3327. 

 On October 22, 2019, the bankruptcy court denied the Department’s 

Emergency Motion for the Entry of an Order to Stay the Sale of Medi-Cal Provider 

Agreements Free and Clear of Interests and the Asset Purchase Provisions that 

Relate to Buyer SGM’s Rights and Obligations under Debtors’ Medi-Cal Provider 

Agreements (Emergency Motion).  Em. Mot. and the Supp. Decl., ECF Nos. 3211 
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& 3211-1.  The bankruptcy court entered an order denying the Emergency Motion.  

Order on the Em. Mot., ECF No. 3444. 

II. STATUTORY AND REGULATORY BACKGROUND 

A. Administration of the Medi-Cal System 

 The federal Medicaid Act, enacted in 1965 as title XIX of the Social Security  

Act, is a federal-state administered Spending Clause program designed to provide 

medical assistance to eligible low-income individuals.  42 U.S.C. §§ 1396a & b 

(2019).  The financing and administration of the Medicaid program are a 

cooperative effort between the federal government and participating states, as 

authorized under a federally approved State Medicaid Plan.  Title 42 U.S.C. §§ 

1396 – 1396c authorize federal financial support to states for medical assistance 

provided to certain low-income persons.  In California, this program is the 

California Medical Assistance Program, which is commonly known as Medi-Cal.  

Cal. Welf. & Inst. Code § 14063 (West 2019).  The Department is the single state 

agency authorized to administer the Medi-Cal program.  Cal. Welf. & Inst. Code     

§ 10740 (West 2019); Cal. Code Regs. tit. 22, § 50004(b)(1) (2019). 

B. Medi-Cal Financing 
 The costs of the Medicaid program are generally shared between states and 

the federal government based on a set formula.  42 U.S.C. §§ 1396b(a) and 

1396d(b) (2019).  Except for certain covered populations or discrete service 

expenditures specified in 42 U.S.C. §§ 1396b or 1396d, the federal government 

reimburses medical assistance expenditures under California’s State Medicaid Plan 

at a rate of 50%.  When the Department makes expenditures for medical assistance 

covered under Medi-Cal, the Department claims the appropriate federal share of 

those costs at the appropriate federal medical assistance percentage.  Id.   

 Federal Medicaid law permits states to finance the non-federal share of  
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Medicaid costs through several sources, including but not limited to: 

Charges on Health Care Providers.  Federal Medicaid law permits states 
to (1) levy various types of charges – including taxes, fees, or 
assessments – on health care providers and (2) use the proceeds to draw 
down FFP (federal financial participation) to support the non-federal 
share of state Medicaid expenditures.  These charges must meet certain 
requirements and be approved by CMS (Centers for Medicare & 
Medicaid Services of the United States Department of Health and Human 
Services) for revenues from these charges to be eligible to draw down 
FFP.  A number of different types of providers can be subject to these 
charges, including hospitals.  

42 U.S.C. § 1396b(w) (2019); 42 C.F.R. §§ 433.50 – 433.74 (2019).  

 The Hospital Quality Assurance Fee (HQA Fee) is a charge imposed by the 

Department on non-exempt hospitals to finance the non-federal share of specified 

Medi-Cal costs.  Cal. Welf. & Inst. Code § 14169.51(l) (West 2019).  The quarterly 

HQA Fee imposed upon non-exempt hospitals has been collected by the 

Department in similar form since 2009.  The collected HQA Fees are used to 

support Medi-Cal expenditures and maximize available federal participation for 

Medi-Cal costs.  42 U.S.C. § 1396b(w) (2019); 42 C.F.R. §§ 433.50 – 433.74 

(2019). 

C. Delivery of Medi-Cal Services 

The vast majority of Medi-Cal benefits are delivered through one of two 

systems: (i) the fee-for-service system and (ii) the managed care plan system.  Cal. 

Welf. & Inst. Code § 14016.5(b) (West 2019).  In the fee-for-service system, Medi-

Cal contracts with and pays health care providers (such as physicians, hospitals, and 

clinics) directly for covered services provided to Medi-Cal beneficiaries.  Id., §§ 

14131 – 14138 (West 2019).  

The Department also administers Medi-Cal through various managed care 

plans operated by public and private entities under contract pursuant to various 

statutory authorities.  See generally Cal. Welf. & Inst. Code  

§§ 14087.3-14089.8, 14200-1499.77. (West 2019).  In the managed care system,  
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the Department contracts with managed care plans to provide the vast majority of 

covered services for enrolled Medi-Cal beneficiaries within a fixed geographic 

location.  See generally id. at §§ 14087.3 – 14087.48 (setting forth standards 

governing contracts between the Department and managed care providers) and § 

14169.51(ab) (West 2019) (defining “managed health care plan” for purposes of the 

HQA Fee program).   

Medi-Cal managed care enrollees may obtain non-emergency services from  

contracted providers – including hospitals – that accept payments from their health 

plans.  The Department develops and pays an actuarially sound (capitation) rate per 

Medi-Cal beneficiary enrollee per month to contracted managed care plans.  Cal. 

Welf. & Inst. Code § 14301.1 (West 2019). 

D. Payments to Hospitals for Medi-Cal Services 

The Department provides payments to licensed general acute care hospitals.   

These hospitals are divided into three general categories (private hospitals, 

designated public hospitals (county and University of California), and non-

designated public hospitals (district hospitals) based on whether the hospital is 

privately or publicly owned, and who operates the hospital.  Id.  Debtors are private 

hospitals. 

 Hospitals may receive several types of payments based on their participation 

in Medi-Cal, including direct payments from the Department, managed care 

payments from managed care plans, and supplemental payments from both the 

Department and managed care plans.   

 Direct payments are payments to providers such as Debtors for providing 

covered services to Medi-Cal beneficiaries through the fee-for-service system.  Cal. 

Welf. & Inst. Code §§ 14131 – 14138 (West 2019).  Managed care payments are 

payments from managed care plans to providers (including hospitals such as 

Debtors) for services delivered to Medi-Cal beneficiaries enrolled in these plans.   
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Cal. Welf. & Inst. Code § 14301.1 (West 2019).  The plans receive funds from the 

Department to pay the providers.   

Quality assurance payments are supplemental payments, supported by the 

HQA Fee revenue and federal matching funds, providing additional payments to 

Medi-Cal hospitals to supplement the Department’s direct fee-for service payments  

and the managed care plans’ payments to hospitals, including Debtors.  Cal. Welf. 

& Inst. Code § 14169.53(b) (West 2019). 

E. Statutory Basis for Collection of HQA Fees  

 California Welfare and Institutions Code section 14169.50 sets forth the 

legislative purpose and intent for the HQA Fee program.  “It is the intent of the 

Legislature that funding provided to hospitals through a hospital quality assurance 

fee be continued with the goal of increasing access to care and to improving 

hospital reimbursement through supplemental Medi-Cal payments to hospitals.”  

Cal. Welf. & Inst. Code § 14169.50(b) (West 2019).  “It is [also] the intent of the 

Legislature to impose a quality assurance fee to be paid by hospitals, which would 

be used to increase federal financial participation in order to make supplemental 

Medi-Cal payments to hospitals, and to help pay for health care coverage for low-

income children.”  Cal. Welf. & Inst. Code § 14169.50(d) (West 2019).  California 

Welfare and Institutions Code section 14169.52(h) provides the Department with 

the statutory remedy to recover the unpaid HQA Fee debt from Medi-Cal payments 

until the entire debt is recovered (recoupment).   

F. Reimbursement of Medi-Cal Overpayments 

 Medi-Cal makes interim payments to an authorized Medi-Cal provider after 

it renders services and submits claims for payment.  The Department later audits the 

claims for Medi-Cal payment submitted by Medi-Cal providers.  Cal. Welf. & Inst.  
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Code §§ 14133 and 14170 (West 2019).  In that regard, the Department is  

statutorily authorized to audit and review a provider’s cost report1 within three 

years after the close of the period covered by the report, or after the date of 

submission of the original or amended report by the provider, whichever is later.  

Cal. Welf. & Inst. Code § 14170(a)(1) (West 2019).   

 If the audit indicates any overpayment, the provider must reimburse Medi-

Cal for the overpayment.  The Department may begin liquidation of any  

overpayment to a Medi-Cal provider sixty days after issuance of the first Statement 

of Accountability or demand for repayment.  Cal. Code Regs. tit. 22, § 51047 

(2019).   

 A provider can appeal the Department’s audit findings.  Cal. Code Regs. tit. 

22, §§ 51016-51048 (2019).  A Medi-Cal provider is entitled to a formal 

administrative hearing on any disputed overpayment.  Cal. Welf. & Inst. Code        

§ 14171 (West 2019). 

III. JURISDICTION 

 This court has jurisdiction over this appeal pursuant 28 U.S.C. § 1331.   

FACTUAL BACKGROUND 

I. DEBTORS’ HQA FEE DEBT TO MEDI-CAL 
 Debtor St. Vincent Medical Center, as of September 24, 2019, has HQA Fee 

liabilities for Phase V (January 1, 207 through June 30, 2019) in the amount of 

$6,575,330.03.  Decl. of Hanh Vo in Support of the Department’s Emergency Mot., 

¶¶ 3-8, ECF No. 3211-1.  Debtor Seton Medical Center, as of September 24, 2019,  

                                           
1 Cost reports and other data submitted by Medi-Cal providers are submitted 

to the Department for the purpose of determining reasonable costs for Medi-Cal 
services or establishing rates of Medi-Cal payment.  Cal. Welf. & Inst. Code § 
14170(a)(1) (West 2019).   
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has outstanding HQA Fee liabilities for Phase V in the amount of $16,714,870.24.  

Id.  Debtor St. Francis Medical Center, as of September 24, 2019, has HQA Fee 

liabilities for Phase V in the amount of $13,528,354.37.  Id.  

II. MEDI-CAL OVERPAYMENTS TO DEBTORS 

 For July 1, 2016, through June 30, 2017, the Department’s Audits Section – 

Los Angeles of the Financial Audits Branch determined that St. Francis Medical 

Center was overpaid $25,176,471 by Medi-Cal, which includes an overpayment 

recovery of $24,911.003.  Emergency Mot. 10, ECF No. 3211; Declaration of 

Kenneth K. Wang, Ex. 1 (Declaration of Ginn Sampson in Support of Creditor 

California Department of Health Care Services’s Opposition to Debtors’ Request to 

Bifurcate ¶ 4) (concurrently filed herewith).  There are cost reports for other fiscal 

years that still need to be reviewed and/or audited by the Department. 

 Further, for July 1, 2016, through June 30, 2017, the Department has 

determined, based on retroactive claim adjustments, that Seton Medical Center was 

overpaid $4,205.25 by Medi-Cal for hospital operations.  Decl. of Hanh Vo in 

Support of the Dept.’s Supp. Obj., ¶ 16, ECF No. 3043-1.   

 Also, St. Francis Medical Center was overpaid by Medi-Cal in the amount of 

$662,327.67 in supplemental reimbursements under the Supplemental 

Reimbursement for Construction Renovation Reimbursement Program.  

Declaration of Shiela Mendiola, ECF No. 3043-2. 

III. DEBTORS CONTINUE AS MEDI-CAL PROVIDERS POST PETITION 

 Since the Petition Date, Debtors have continued to provide Medi-Cal 

services, have continued to submit claims to Medi-Cal for payment, and have 

continued to receive millions of dollars in Medi-Cal payments.  In other words, 

despite their bankruptcy filings, Debtors have remained in the Medi-Cal system,  

enjoying Medi-Cal provider benefits, such as direct payments from the Department, 

managed care payments from managed care plans, and supplemental payments  
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from both the Department and managed care plans.  

ARGUMENT 
 

I. THE BANKRUPTCY COURT ERRED IN REJECTING THE PROVIDER 
AGREEMENTS AS EXECUTORY CONTRACTS 

 The issue on appeal is whether Debtors’ Medi-Cal Provider Agreements are 

executory contracts that must be assumed and assigned.   

The Bankruptcy Code does not define the term “executory contract”; 

however, the legislative history of 11 U.S.C. § 365 leaves no doubt that an 

executory contract is one “in which neither side has fully performed at the 

commencement of bankruptcy.”  In re Monsour Medical Center, 8 B.R. 606, 612 

(Bankr. W.D. Pa. 1981), aff’d 11 B.R. 1014 (W.D. Pa. 1981) (citing Fogel, 

Executory Contracts and Unexpired Leases in the Bankruptcy Code, 64 Minnesota 

Law Review 341, 344 (1980).  The legislative history provides: 

 Though there is no precise definition of what contracts are executory, 
it generally includes contracts on which performance remains due to 
some extent on both sides.  A note is not usually an executory contract 
if the only performance that remains is repayment.  Performance on one 
side of the contract would have been completed and the contract is no 
longer executory. 

Id.   
 In other words, executory contracts include contracts where, to some extent, 

performance remains due from both parties.  In re Holland Enterprises, Inc. (In re 

Holland), 25 B.R. 301 (Bankr. E.D. N.C. 1982) (citing In re Rovine Corp., 5 B.R. 

402, 404 (W.D. Tenn. 1980).   
 
A. Mutual Consideration for the Provider Agreement Included 

Successor Joint and Several Liability  
 Provider Agreements are enforceable contracts because of the mutual 

consideration. 

To become entitled to receive Medi-Cal payments as Medi-Cal providers, the 

Debtors were required to enter into Provider Agreements with the Department.  In 

re Gardens Regional Hospital and Medical Center, Inc. (Gardens), 569 B.R. 788, 
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792 (Bankr. C.D. Cal. 2017).  Debtors’ eligibility to participate in the Medi-Cal 

program is conditioned upon their consent to the terms of the Provider Agreements.  

Gardens, 569 B.R. at 796-97.  In that regard, the Agreements specifically 

emphasize: 

 AS A CONDITION FOR PARTICIPATION OR CONTINUED 
PARTICIPATION AS A PROVIDER IN THE MEDI-CAL 
PROGRAM, PROVIDER AGREES TO COMPLY WITH ALL 
OF THE FOLLOWING TERMS AND CONDITIONS, AND 
WITH ALL OF THE TERMS AND CONDITIONS INCLUDED 
ON ANY ATTACHMENT(S) HERETO, WHICH IS/ARE 
INCORPORATED HEREIN BY REFERENCE. 

Decl. of Hanh Vo in Support of the Dept.’s Supp. Obj., Exs. 1 – 4 (Provider 

Agreements) (original emphasis), ECF No. 3043-1. 

The bankruptcy court erred in assuming that the Provider Agreement is not 

an executory contract because it lacked mutual consideration.  Mem. of Decision 7, 

ECF No. 3146.  According to the bankruptcy court, the obligations in the Provider 

Agreements merely restate the Debtors’ pre-existing obligations.  Id. at 6-7.  An 

agreement to comply with applicable law, bankruptcy court states, is a gratuitous 

promise, which does not provide consideration to make a contract enforceable.  Id. 

7, ECF No. 3146.   

The order is incorrect because there is mutual consideration.  As the 

bankruptcy court recognized in Gardens, a Provider Agreement entitles a health 

care professional or entity to Medi-Cal payment benefits.  However, the 

Department, on behalf of Medi-Cal, does not have any pre-existing duty to 

authorize any health care professional or entity to become Medi-Cal providers or 

any pre-existing duty to execute the Provider Agreement with any health care 

professional or entity.  Thus, the Department’s agreement to execute the Provider  

Agreement with the Debtors to authorize them to become Medi-Cal Providers is 

sufficient consideration by the Department.  There is also sufficient consideration  

by the Debtors.  Under the Agreements, the Debtors receive the benefit of being  
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able to provide care to Medi-Cal beneficiaries and receive payment  

in the tens of millions of dollars.  Consequently, there is an exchange of 

consideration sufficient to support the Department’s position that the Provider 

Agreements are enforceable contracts. 

 The bankruptcy court’s assumption also fails given the parties’ consideration 

indicated in the Provider Agreements.  The consideration includes the Debtors’ 

agreement to successor joint and several liability in order to be approved as Medi-

Cal providers and to receive Medi-Cal payment benefits.  The Department made 

absolutely clear through its briefings below that the Debtors, by executing the 

Provider Agreements, agreed to every term and provision of the Provider 

Agreements.  An explicit provision of the Provider Agreements mandated the 

successor joint and several liability:  

Assignability.  Provider agrees that it has no property right in or to its 
status as a Provider in the Medi-Cal program or in or to the provider 
number(s) assigned to it, and that Provider may not assign its provider 
number for us as a Medi-Cal provider, or any rights and obligations it 
has under this Agreement except to the extent purchasing owner is 
joining this provider agreement with successor liability with joint and 
several liability. 

Decl. of Hanh Vo in Support of the Dept.’s Supp. Obj., ¶ 7, Ex. 5 at 8, ECF No. 

3043-1. 

 To the Department’s knowledge, no federal or state statute or regulation 

mandates joint and several successor liability by the purchasing owner.  As such, 

this significant provision was a condition imposed solely by the Department to 

which the Debtors must agree in order to contract with the Department, for 

enrollment in Med-Cal, and for receipt of Medi-Cal payment benefits.  As such, 

there was consideration between the Department and the Debtors for the Provider  

Agreements to be enforceable contracts.  Accordingly, the bankruptcy court erred in 

ruling that Provider Agreements are not enforceable contracts. 
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B. Provider Agreements Are Executory Contracts Because the 
Contracting Parties Have Mutual Obligations 

Executory contracts are those in which performance remains due from both  

parties.  In re Holland, 25 B.R. 301 (citing In re Rovine Corp., 5 B.R. 402, 404 

(W.D. Tenn. 1980).  The bankruptcy court reasoned that Provider Agreements are 

not executory contracts in that they “impose no obligations upon the [Department].”  

Mem. of Decision 6, ECF No. 3146.  The bankruptcy court added that the “only 

obligations spoken of in the Provider Agreements pertain to Debtors.”  Id. at 6 -7.   

 The bankruptcy court mistakenly concluded that the Provider Agreements 

only reference the Debtors’ obligations.  Mem. of Decision 6, ECF No. 3146.  The 

Department’s obligation to pay the Debtors, as Medi-Cal providers, is plainly stated 

in the Agreements.  Paragraph 22 of the Agreement states that “payment received 

from the [Department] shall constitute payment in full.  Decl. of Hahn Vo, Ex. 4 at 

4, ECF No. 1353-1.  Absent the Department’s obligation to pay, the Debtors would 

not have entered into the Provider Agreements.  There was no expectation that the 

Debtors would provide free services to Medi-Cal beneficiaries. 

Also, the Department’s obligation to pay Medi-Cal providers, such as the 

Debtors, is incorporated by reference into the Provider Agreements.  The Provider 

Agreement, if unable to rely upon the shorthand of incorporation by reference, 

including the Department’s obligations, “will swell in length from less than 10 

pages to hundreds of pages.”  Gardens, 569 B.R. at 799.  This is especially true 

given the fact that hospitals that are Medi-Cal providers may receive several types 

of payments based on their participation in Medi-Cal, including direct payments 

from the Department, managed care payments from managed care plans, and 

supplemental payments from both the Department and managed care plans.   

C. Case Law Affirms that Medi-Cal Providers Have No 
Statutory Entitlement to Bill Medi-Cal  

Participation in Medi-Cal allows providers to continue to bill and be paid by  
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Medi-Cal for services, as well as receive non-direct service payments, such as 

supplemental payments.  These additional payments to Medi-Cal hospitals 

supplement the Department’s direct fee-for service payments and the managed care 

plans’ payments to hospitals, including Debtors.  Cal. Welf. & Inst. Code § 

14169.53(b) (West 2019). 

The bankruptcy court erroneously reasoned that the Medi-Cal Provider 

Agreements are akin to licenses because the Debtors have a statutory entitlement to 

provide services and to receive reimbursement for such services.  Memo. of 

Decision 8-9, ECF No. 3146.  The bankruptcy court’s analysis is unsupported 

because it only considered reimbursement for services provided.  As authorized 

Medi-Cal providers pursuant to the Provider Agreements, the Debtors also receive 

tens of millions of dollars in supplemental payments under the HQA Fee program, 

which have no direct relationship to the service provided.  The statutes do not set 

out any exclusive conditions under which the supplemental benefits must be paid or 

denied.  Goldberg v. Kelly, 397 U.S. 254 (1970); Arnett v. Kennedy, 416 U.S. 134 

(1974). 

Further, the bankruptcy court ignored the fact that the disputed issue is about 

whether the Debtors have any statutory entitlement to remain in Medi-Cal such that 

they can transfer that right to Buyer SGM through the sale, not whether Debtors 

have any statutory entitlement to receive payment for services provided.  Debtors 

do not have any statutory right to remain as Medi-Cal providers.  In that regard, the 

Ninth Circuit has held that Medi-Cal providers do not have any ownership in their 

Medi-Cal provider status.  Thus, they do not have any statutory entitlement to 

continue to remain in Medi-Cal and to continue to bill  

Medi-Cal, which is the intended consequence of the transfer of Medi-Cal Provider 

Agreements from the Debtors to Buyer SGM.   

 In Erickson v. United States Department of Health and Human Services, the  
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district court granted an injunction to plaintiffs, a Medicare provider, to prohibit the 

Secretary of Health and Human Services from excluding them from federally-

funded health care programs.  On appeal, the Ninth Circuit followed the reasoning 

of the First and Tenth Circuits in Koerpel v. Heckler, 797 F.2d 858, 863-65 (10th  

Cir. 1986) and Cervoni v. Secretary of Health, Education and Welfare, 581 F.2d 

1010 (1st Cir. 1978) and held that plaintiffs were not entitled to the continued 

participation in Medicare/Medicaid programs.  Plaintiffs failed to show entitlement, 

including statutory entitlement, for continued participation in those programs;  

therefore, they have no property interest in continued participation in those 

programs.  Erickson v. United States Department of Health and Human Services, 

67 F. 3d 858, 862 (9th Cir. 1995).  Similarly, the California Court of Appeal in Lin 

v. State of California, 78 Cal. App. 4th 931 (Cal. Ct. App. 2012) held that providers 

of Medicare and Medicaid services have no protected interests in continued 

participation in those programs.  Id., at 935.  In fact, the California Court of Appeal 

concluded that “the relationship between a Medi-Cal provider and the Department 

is ‘contractual in nature.’”  Mednik v. State Department of Health Care Services 

175 Cal. App. 4th 631, 642 (Cal. Ct. App. 2009).    

 Consistent with the Erickson holding, the Debtors’ Provider Agreements 

explicitly assert that no property interests exist in or to the Debtors’ providers’ 

status.  Essentially, the Debtors have no property interest, including any purported 

statutory entitlement, in their Provider Agreements.  Instead, the Agreements 

expressly state that any rights or obligations associated with the Provider 

Agreements may only be assigned and assumed with successor joint and several 

liability.  Decl. of Hanh Vo in Support of the Dept.’s Supp. Obj. Ex 5 ¶ 37 at 8, 

ECF No. 3043-1. 

 Accordingly, contrary to the bankruptcy court’s erroneous analysis, the 

Provider Agreements do not provide the Debtors with any statutory entitlement to  
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continue to remain in Medi-Cal and to continue to bill Medi-Cal, such that they can 

transfer such purported statutory entitlement to Buyer SGM through the sale.  Mem. 

of Decision 8, ECF No. 3146. 
 

D. PAMC and Guzman Do Not Provide the Debtors with a Statutory 
Right to Remain in Medi-Cal After the Sale 

 The bankruptcy court cited PAMC, Ltd., v. Sebelius, 747 F.3d 1214 (9th Cir. 

2014) and Guzman v. Shewry, 552 F.3d 941 (9th Cir. 2009) for the proposition that 

Medi-Cal Provider Agreements are not contracts because, upon joining Medicare, 

the hospitals receive a statutory entitlement, not a contractual right, to receive 

reimbursement services provided.  Mem. of Decision 5-6, ECF No. 3146.   

 The bankruptcy court misinterpreted and misapplied Guzman.  The relevant 

principle from that case is that a health care provider does not have a right to 

contract with the governmental assistance programs, such as Medi-Cal.  In Guzman, 

Guzman argued that his temporary suspension denied him the ability to receive 

reimbursement for treating Medi-Cal beneficiaries; thus, he had been deprived of 

his right to contract with the State.  Guzman v. Shewry, 552 F.3d at 954.  Based 

upon the alleged deprivation of his right to contract with the State, Guzman further 

argued that he was deprived of the procedural guarantees of the Due Process 

Clause.  Id.  Guzman analogized his temporary suspension to bar from government 

contract bidding.  Id.  

The Guzman Court rejected the claimed liberty interest, ruling that one does 

not have a right to contract with the State to participate in its government assistance 

programs, “designed to provide benefits for a third party.”  Id.  It was only in the 

context of whether Guzman had any guaranteed right to contract with the State that 

the Ninth Circuit noted that Guzman was entitled to receive payment for the  

services that he had already provided.  Guzman v. Shewry, 552 F.3d at 955.  Here, 

the issue is not whether the Debtors have any right to contract with Medi-Cal under 

the Provider Agreement.  Rather, it is about whether the Debtors’ Provider 
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Agreements constitute executory contracts in the bankruptcy context. 

As for PAMC, it is entirely distinguishable.  In that case, the provider failed  

to timely submit its quality data and was subject to a two percent reduction in  

its annual payment update.  PAMC, Ltd., v. Sebelius, 747 F.3d at 1216.  The 

Medicare agreement did not include any provision regarding this issue.  PAMC 

requested equitable relief.  The Secretary of Centers for Medicare and Medicaid  

Services argued that she had published program procedures in the Federal Register 

and on the QualityNet Exchange website.  Id.  To resolve the disputed issue, the 

Ninth Circuit applied the regulatory scheme.  The application of the regulatory 

scheme to resolve a disputed issue, in PAMC, does not negate the contractual nature 

of the Medi-Cal Provider Agreements. 

Accordingly, the caselaw relied upon by the bankruptcy court does not 

demonstrate that the Debtors have a statutory entitlement to bill Medi-Cal. 

II. THE DEBTORS CANNOT SELL THEIR AGREEMENT UNDER 11 U.S.C. § 
363(F) 

 Aside from the fact that the Debtors have no property interests to continue to 

participate in the Medi-Cal system, 11 U.S.C. § 363(f) does not allow the Debtors 

to sell their Provider Agreements as property, free and clear of any debt or 

successor liability.  Under 11 U.S.C. § 363(f), property can be sold free and clear of 

any interest in that property of an entity other than the estate, only if: 
 
 (1) applicable nonbankruptcy law permits sale of such property free 

and clear of such interest; 
 (2)  such entity consents; 
 (3)  such interest is a lien and the price at which property is to be 
   sold is greater than the aggregate value of all liens on such 
   property; 
 
/// 
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 (4)  such interest is in bona fide dispute; or 
 (5)  such entity can be compelled, in a legal or equitable proceeding, 
   to accept a money satisfaction of such interest. 
 
11 U.S.C. § 363(f). 
 Here, Erickson and the Provider Agreements specify that Medi-Cal 

providers, such as the Debtors, have no ownership interest in their Medi-Cal 

provider status.  Given the binding Ninth Circuit precedent, the bankruptcy court 

mistakenly applied a broader definition of “interest . . . in property” to include 

“monetary obligations arising from the ownership of the property.”  Mem. of  

Decision 9, ECF No. 3146.  The Debtors cannot meet the first through fourth 

criteria because they have no property ownership in their Medi-Cal provider status.  

Thus, they cannot have any monetary interest to sell based upon an agreement  

where there is no property interest. 

 For the fifth criteria, aside from the reasons above, the Department cannot be 

compelled to accept a money satisfaction in exchange for its rights to prevent a sale 

of the Debtors’ Medi-Cal provider status or the Debtors’ benefits, duties and 

obligations under the Agreements.  There is no evidence that the Department may 

be compelled for less than the full payment of the debt.  “By its express terms, 

Section 363(f)(5) permits lien extinguishment if the trustee can demonstrate the 

existence of another mechanism by which a lien could be extinguished without full 

satisfaction of the secured debt.”  In re Terrace Chalet Apartments, Ltd., 159 B.R. 

821, 829 (E.D. Ill, 1993).  This especially holds true given the Department’s right 

to recoup the Debtors’ Medi-Cal debt on the Debtors’ Provider Agreements, even 

after the sale.  Gardens, 569 B.R. at 794-800.  Buyer SGM will assume the 

Debtors’ Provider Agreements after the sale.  Equitable recoupment does not owe 

its legitimacy to anything in the Bankruptcy Code.  Sims v. United States Dept. of 

Health and Human Services, 224 F. 1008, 1011 (9th Cir. 2000).  Accordingly, the  
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Department, by equitable recoupment, can and will recoup Debtors’ Medi-Cal debt 

on their Provider Agreements, even after the sale.  Gardens, 569 B.R. at 794-800. 

 Accordingly, the Debtors cannot sell their Provider Agreements, free and 

clear of any debt under 11 U.S.C. § 363(f).  The Provider Agreements can only be 

assumed and assigned with successor liability. 

III. THIS BANKRUPTCY COURT’S RULING WILL CAUSE SEVERE, 
NEGATIVE RAMIFICATIONS 

 Bankruptcy courts should not be a haven for wrongdoers.  In re Berg, 230 

F.3d 1165, 1167 (9th Cir. 2000); Lockyer v. Mirant Corp., 398 F.3d 1098, 1107 

(9th Cir. 2005).  Similarly, bankruptcy courts should not be a mechanism through 

which a debtor is allowed to receive more favorable treatment, one that is strictly 

foreclosed for individuals or entities who are not in bankruptcy.  Here, Medi-Cal 

providers, by the operations of their Provider Agreements, are required to transfer 

their Provider Agreements with successor joint and several liability.  Yet, the 

bankruptcy court’s ruling undermines that requirement and provides the Debtors 

with preferential treatment over Medi-Cal providers that are not in bankruptcy.  

Aside from the law, as a matter fairness and equity, Debtors should not be 

permitted to divorce the benefits of receiving millions of dollars from the burdens 

of their Provider Agreements. 

 As explained above, Medi-Cal makes interim payments to an authorized 

Medi-Cal provider after it renders services and submits claims to Medi-Cal for 

payment.  The Department later audits the claims for Medi-Cal payment submitted 

by Medi-Cal providers.  Cal. Welf. & Inst. Code §§ 14133 and 14170 (West 2019).   

The successor joint and several liability in the Provider Agreements comports with 

the nature and operations of the Medi-Cal system.  A Medi-Cal provider, such as 

the Debtors, is only required to submit cost reports after the close of a fiscal year.  

Accordingly, the Debtors have yet to submit cost reports for the current fiscal year 

to the Department under California Welfare and Institutions Code section 14170, 
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which ends in June 2020.   

Absent successor joint and several liability provided by 11 U.S.C. § 365 and 

given the bankruptcy court’s ruling to authorize the Debtors to sell their Provider 

Agreements free and clear of the Department’s claims, the Department will be 

foreclosed from recovering any Medi-Cal overpayments that are discovered after 

the sale solely because of the operations of the Medi-Cal system relative to the 

timing of the bankruptcy proceedings. 

IV. DEBTORS’ PROVIDER AGREEMENTS REQUIRE SUCCESSOR LIABILITY 
BY THE BUYER 
Debtors and Buyer SGM cannot be allowed to divorce the benefits from the 

burdens of the Provider Agreements.  Under the APA, SGM intends to “succeed to 

the quality history associated with the . . . Medi-Cal provider agreements.”  APA § 

8.7, ECF No. 1279.  Buyer SGM should not allowed to assume the benefits of the 

Provider Agreements without assuming the burdens thereon.  In addition, if Buyer 

SGM does not assume the Debtors’ obligations under the Provider Agreements, it 

should be barred from receiving any Hospital Quality Assurance Program payments 

(supplemental payments), after the sale, pursuant to the Debtors’ Provider 

Agreements.  APA § 1.9(j), ECF No. 1279.  Similarly, under the Court’s ruling, 

SGM must also be foreclosed from collecting on Debtors’ Medi-Cal payment 

receivables after the sale.  APA § 1.7(b), ECF No. 1279. 

 A party must accept the contract as a whole, meaning that a party cannot 

choose to accept the benefits of an agreement and reject its burdens to the detriment 

of the other party to the agreement.  Richmond Leasing Co. v. Capital Bank, N.A., 

762 F.2d 1303, 1311 (5th Cir. 1985) (citing In re Holland, 25 B.R. 301).  It is 

axiomatic that an assumed contract under 11 U.S.C. § 365 is accompanied by its 

provisions and conditions.  In re Holland, 25 B.R. at 303 (citing Atchison, Topeka 

& Santa Fe Ry Co. v. Hurley, 153 F. 403 (8th Cir. 1907), aff’d 213 U.S. 126, 29 S.  
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Ct. 466, 53 L. Ed. 729 (1909)).  “Assumption or rejection of an executory contract 

requires an all-or-nothing commitment going forward, and then a debtor cannot 

assume part of an executory contract in the future while rejecting another part.”  In 

re St. Mary Hospital, 89 B.R. 503, 509 (E.D. Pa. 1988). 

 An executory contract must be assumed or rejected in toto.  In re Holland, 25 

B.R. at 303.  “To hold otherwise, would construe the bankruptcy law as providing a 

debtor in bankruptcy with greater rights and powers under a contract than the debtor 

had outside the bankruptcy.”  Id. (citing In re Nashville White Trucks, Inc., 5 B.R. 

112, 117 (Bankr. M.D. Tenn.)).   
 
 The Court remains cognizant of the legislative purpose behind section 

365.  This provision vests the bankruptcy court with a unique power 
designed to facilitate the rehabilitation of debtors.  Nevertheless, a 
debtor may not retreat to this provision, derived from the inherent 
equitable powers of the bankruptcy courts, to avoid an obligation while 
it enjoys a benefit which arises in conjunction with that obligation. 

In re Holland, 25 B.R. at 303. 

 Accordingly, if Buyer SGM assumes the Provider Agreements, then Buyer 

SGM will be held jointly and severally liable for any debt owed by the Debtors to 

the Department, including unpaid HQA Fees and any Medi-Cal overpayments to 

the Debtors, as Debtors’ Provider Agreements specifically mandate.  In addition, 

under the Provider Agreements, Buyer SGM will be subject to Department’s 

recoupment for any unpaid HQA Fees and Medi-Cal overpayments owed by 

Debtors.  11 U.S.C. § 365.  “It is hornbook law that a debtor cannot assume the 

benefits of an executory contract while rejecting the burdens.”  In re Tidewater 

Memorial Hospital, Inc., 106 B.R. 876, 884 n.9 (Bankr. E.D. Va. 1989) (citing 

Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d at 1311).   

 If the Debtors are allowed to sell, transfer, and assign the Provider 

Agreements without requiring the Debtors to pay their HQA Fee liabilities or Buyer 

SGM to assume those liabilities on joint and several liability, then the Debtors and 

Buyer SGM would be allowed to divorce the benefits from the burdens of the 
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Agreements and undermine the HQA Fee system.  Debtors and Buyer SGM would 

receive the benefits of the Debtors’ Provider Agreements including Medi-Cal 

service payments as well as quality assurance payments, while disregarding the 

obligations of the same Provider Agreements, including successor liability for any 

debt incurred by the Debtors to the Department.   

V. THE DEPARTMENT REQUESTS AN EXPEDITED APPEAL 
 To expedite the appeal, the Department hereby requests an order expediting 

the appeal and setting an early hearing date, pursuant to Federal Rules of Appellate 

Procedure Rule 2.   

 An expedited appeal should provide an appellate review and decision on the 

transfer of the Provider Agreements. 

CONCLUSION 
 Given the foregoing, this Court should reverse the bankruptcy court’s ruling 

and rule that the Provider Agreements are executory contracts that must be assumed 

by the Debtors and assigned to Buyer SGM. 
 
 
Dated:  December 9, 2019 
 

 

Respectfully submitted, 

XAVIER BECERRA 
Attorney General of California 
JENNIFER M. KIM 
Supervising Deputy Attorney General 

/s/ Kenneth Wang 
KENNETH K. WANG 
Deputy Attorney General 
Attorneys for Appellant  
California Department of Health Care 
Services 
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