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UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 
 
 
In re: VERITY HEALTH SYSTEM OF 

CALIFORNIA, INC., et al., 
 
           Debtors and Debtors In Possession 

 
 
 

On Appeal from the United States 
Bankruptcy Court for the Central 

District of California 
 

Bankruptcy Court Lead Case No.: 
2:18-bk-20151-ER 

Chapter 11 
 
Date:  [TBD] 
Time:  [TBD] 
Courtroom: 7D 
Location: 350 W. First Street 
 Los Angeles, CA 90012 

 
STRATEGIC GLOBAL 
MANAGEMENT, INC.1 
 
                                          Appellant 
 
                         v. 
 
VERITY HEALTH SYSTEM OF 
CALIFORNIA, INC., et al.   
 
                                         Appellees 

 
APPENDIX IN SUPPORT OF 

DEBTORS’ EMERGENCY MOTION TO DISMISS APPEALS 

                                           
1 The other Debtors in the chapter 11 cases, being jointly administered under Lead 
Case No. 2:18-bk-20151-ER, are O’Connor Hospital 2:18-bk-20168-ER, Saint 
Louise Regional Hospital 2:18-bk-20162-ER, St. Francis Medical Center 2:18-cv-
20165-ER, St. Vincent Medical Center 2:18-bk-20164-ER, Seton Medical Center 
2:18-cv-20167-ER, O’Connor Hospital Foundation 2:18-bk-20179-ER, Saint 
Louise Regional Hospital Foundation 2:18-cv-20172-ER, St. Francis Medical 
Center of Lynwood Foundation 2:18-cv-20178-ER, St. Vincent Foundation 2:18-cv-
20180-ER, St. Vincent Dialysis Center, Inc. 2:18-cv-20171- ER Seton Medical 
Center Foundation 12:8-cv-20175-ER, Verity Business Services 2:18-cv-20173-ER, 
Verity Medical Foundation 2:18-cv-20169-ER, Verity Holdings, LLC 2:18-cv-
20163-ER, DePaul Ventures, LLC 2:18-cv-20176-ER, and DePaul Ventures - San 
Jose Dialysis, LLC 2:18-cv-20181-ER. 
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SAMUEL R. MAIZEL (Bar No. 189301) 
samuel.maizel@dentons.com 
TANIA M. MOYRON (Bar No. 235736) 
tania.moyron@dentons.com 
NICHOLAS A. KOFFROTH (Bar No. 287854) 
nicholas.koffroth@dentons.com 
DENTONS US LLP  
601 South Figueroa Street, Suite 2500 
Los Angeles, California  90017-5704 
Telephone: (213) 623-9300 
Facsimile: (213) 623-9924 
 
Attorneys for Appellees 
Verity Health System of California, Inc., et al.  
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Verity Health System of California, Inc., and the above-referenced affiliated 

debtors and debtors-in-possession in the above-captioned chapter 11 cases pending 

in the United States Bankruptcy Court for the Central District of California, and the 

appellees herein, hereby submit this appendix in support of their concurrently-filed 

emergency motion (the “Motion”)2 to dismiss the above-captioned appeals filed by 

Appellant, Strategic Global Management, Inc.  This Appendix consists of a Table of 

Contents and one consecutively paginated appendix divided into separately tabbed 

.pdf attachments. 

  

                                           
2 Unless otherwise defined herein, all abbreviated document names have the 
definitions set forth in the Motion. 
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TABLE OF CONTENTS 

Tab Document Doc.3 Page 

1 
Declaration of Richard G. Adcock in Support of 
Emergency First-Day Motions 8 1 

2 APA 2305-1 56 

3 

Order (A) Authorizing the Sale of Certain of the 
Debtors’ Assets to Strategic Global Management, Inc. 
Free and Clear of Liens, Claims, Encumbrances, and 
Other Interests; (B) Approving the Assumption and 
Assignment of an Unexpired Lease Related Thereto; 
and (C) Granting Related Relief 2306 688 

4 Enforcement Motion 3188 715 

5 Statement of Support 3356 1001 

6 Memorandum Decision 3446 1010 

7 Stipulation 3572 1034 

8 

Notice Regarding Proposed Order Resolving Debtors’ 
Emergency Motion for the Entry of an Order Enforcing 
the Sale Order and Requesting Related Relief 3573 1042 

9 Notice of Lodgment of Proposed Order 3574 1049 

10 

Objection to Order Granting “Debtors Emergency 
Motion for the Entry of an Order: (I) Enforcing the 
Order Authorizing the Sale to Strategic Global 
Management, Inc.; (II) Finding That the Sale Is Free 
and Clear of Conditions Materially Different That 
Those Approved by the Court; (III) Finding That the 
Attorney General Abused His Discretion in Imposing 
Conditions on That Sale; and (IV) Granting Related 
Relief” (Doc. 3188) 3582 1053 

11 November 13, 2019 Hearing Transcript --- 1073 

12 Enforcement Order 3611 1139 

                                           
3 All docket references relate to the docket of In re Verity Health System of 
California, Inc., Lead Bankr. Case No. 2:18-bk-20151-ER (Bankr. C.D. Cal.). 

Case 2:19-cv-10356-DSF   Document 12   Filed 12/19/19   Page 4 of 8   Page ID #:983



3 
US_Active\113849413\V-1 

Tab Document Doc.3 Page 

13 Notice of Appeal re Enforcement Order 3726 1142 

14 

Memorandum of Decision (1) Finding That SGM Is 
Obligated to Promptly Close the SGM Sale under § 8.6 
of the APA, Provided That All Other Conditions to 
Closing Have Been Satisfied and (2) Granting Debtors’ 
Motion for a Continuance of the Hearing to Approve the 
Disclosure Statement 3632 1153 

15 

Order (1) Finding That SGM Is Obligated to Promptly 
Close the SGM Sale under § 8.6 of the APA, Provided 
That All Other Conditions to Closing Have Been 
Satisfied and (2) Granting Debtors’ Motion for a 
Continuance of the Hearing to Approve the Disclosure 
Statement 3633 1158 

16 Notice of Appeal and Statement of Election 3727 1160 

17 

Memorandum of Decision Finding That SGM Is 
Obligated to Close the SGM Sale by No Later Than 
December 5, 2019 3723 1170 

18 

Order (1) Finding That SGM Is Obligated to Close the 
Sale by No Later Than December 5, 2019 and (2) 
Setting Continued Hearing on Debtors’ Motion for 
Approval of Disclosure Statement 3724 1178 

19 Notice of Appeal and Statement of Election 3746 1180 

20 Gary Klausner email of December 2, 2019 --- 1191 

21 February 6, 2019 Hearing Transcript --- 1193 

22 

Notice of Lodgment of Order re: Debtors Emergency 
Motion for the Entry of an Order: (I) Enforcing the 
Order Authorizing the Sale to Strategic Global 
Management, Inc.; (II) Finding That the Sale Is Free 
and Clear of Conditions Materially Different That 
Those Approved by the Court; (III) Finding That the 
Attorney General Abused His Discretion in Imposing 
Conditions on That Sale; and (IV) Granting Related 
Relief (Doc. 3188)   3583 1261 

23 November 26, 2019 Hearing Transcript --- 1269 
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Tab Document Doc.3 Page 

24 
Letter of December 17, 2019 to Gary Klausner and 
Robert Lundy --- 1290 

Respectfully submitted, 

Dated:  December 19, 2019 DENTONS US LLP 
SAMUEL R. MAIZEL 
TANIA M. MOYRON 
NICHOLAS A. KOFFROTH 

By:  /s/ Tania M. Moyron  
Tania M. Moyron 

Attorneys for Appellees 
Verity Health Systems of California, 
Inc., et al.   
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CERTIFICATE OF SERVICE 

I hereby certify that on December 19, 2019, I electronically filed the foregoing 

document with the Clerk of the Court for the United States District Court for the 

Central District of California by using the CM/ECF system.  

I further certify that parties of record to this appeal who either are registered 

CM/ECF users, or who have registered for electronic notice, or who have consented 

in writing to electronic service, will be served through the CM/ECF system.  

I further certify that some of the parties of record to this appeal have not 

consented to electronic service.  I have served the foregoing document by the means 

set forth below: 

Courtesy Copies via Personal Delivery 

Chambers of the Honorable Dale S. Fischer 
First Street Courthouse  
350 West 1st Street 
Courtroom 7D 
Los Angeles, CA 90012 
 
Served Via Email 

David K. Eldan 
Deputy Attorney General 
300 South Spring Street, Suite 1702 
Los Angeles, CA 90013 
David.Eldan@doj.ca.gov 
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Gary E. Klausner 
Levene, Neale, Bender, Yoo & Brill L.L.P 
10250 Constellation Blvd., Ste. 1700 
Los Angeles, CA 90067 
gek@lnbyb.com 
 

 /s/ Tania M. Moyron 
 Tania M. Moyron 
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Briggs Reporting Company, Inc.

UNITED STATES BANKRUPTCY COURT

CENTRAL DISTRICT OF CALIFORNIA

--oOo--

In Re: ) Case No. 2:18-bk-20151-ER
)

VERITY HEALTH SYSTEM OF ) Chapter 11
CALIFORNIA, INC., )

) Los Angeles, California
Debtor. ) Wednesday, February 6, 2019 

______________________________) 10:00 a.m.
  
HEARING RE: [1279] MOTION AND 
NOTICE OF MOTION FOR THE ENTRY
OF 
(I) AN ORDER 
(1) APPROVING FORM OF ASSET 
PURCHASE AGREEMENT FOR 
STALKING HORSE BIDDER AND FOR 
PROSPECTIVE OVERBIDDERS; 
(2) APPROVING AUCTION SALE 
FORMAT, BIDDING PROCEDURES AND
STALKING HORSE BID 
PROTECTIONS; 
(3) APPROVING FORM OF NOTICE 
TO BE PROVIDED TO INTERESTED 
PARTIES; 
(4) SCHEDULING A COURT HEARING
TO CONSIDER APPROVAL OF THE 
SALE TO THE HIGHEST BIDDER;
AND 
(5) APPROVING PROCEDURES 
RELATED TO THE ASSUMPTION OF 
CERTAIN EXECUTORY CONTRACTS 
AND UNEXPIRED LEASES; AND 
(II) AN ORDER 
(A) AUTHORIZING 
THE SALE OF PROPERTY FREE AND 
CLEAR OF ALL CLAIMS, LIENS AND
ENCUMBRANCES; MEMORANDUM OF 
POINTS AND AUTHORITIES IN 
SUPPORT THEREOF

Proceedings recorded by electronic sound recording;
transcript produced by transcription service.
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ii

Briggs Reporting Company, Inc.

HEARING RE [1153] REJECTION 
AND/OR MODIFICATION OF 
COLLECTIVE BARGAINING 
AGREEMENTS.

HEARING RE [1153] CURE 
OBJECTIONS

HEARING RE [1153] ISSUES 
PERTAINING TO THE TRANSFER 
AND/OR ASSUMPTION OF MEDI-CAL 
PROVIDER AGREEMENTS

HEARING RE [1153] ISSUES 
PERTAINING TO THE TRANSFER 
AND/OR ASSUMPTION OF MEDICARE 
PROVIDER AGREEMENTS

TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE ERNEST ROBLES
UNITED STATES BANKRUPTCY JUDGE

APPEARANCES:

For the Debtors: SAMUEL R. MAIZEL, ESQ.
TANIA M. MOYRON, ESQ.
Dentons US, LLP 
601 South Figueroa Street
Suite 2500 
Los Angeles, California 90017
(213) 892-2910

CLAUDE D. MONTGOMERY, ESQ.
Dentons US, LLP
1221 Avenue of the Americas
New York, New York 10020
(212) 768-6700

For the Official Creditors GREGORY A. BRAY, ESQ.
  Committee: MARK SHINDERMAN, ESQ.

Milbank, Tweed, Hadley & 
  McCloy, LLP  
2029 Century Park East 
33rd Floor 
Los Angeles, California 90067
(424) 386-4470
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iii

Briggs Reporting Company, Inc.

APPEARANCES:  (cont’d.)

For Strategic Global GARY E. KLAUSNER, ESQ.
  Management, Inc.: Levene, Neale, Bender, Yoo & 

  Brill, LLP 
10250 Constellation Boulevard 
Suite 1700 
Los Angeles, California 90067
(310) 229-1234

For Cigna Health and JEFFREY C. WISLER, ESQ.
  Life Insurance Company, Connolly Gallagher, LLP
  Cigna Healthcare of 1000 West Street, Suite 1400
  California, Inc., and Wilmington, Delaware 19801
  Life Insurance Company 
  of North America:

For United Healthcare: SUSAN I. MONTGOMERY, ESQ.
Law Office of Susan I. 
  Montgomery 
1925 Century Park East 
Suite 2000 
Los Angeles, California 90067
(310) 556-8900

For US Bank, as Notes NATHAN COCO, ESQ.
  Trustee, 2015 Series:  McDermott, Will & Emery, LLP

1200 Smith Street, Suite 1600
Houston, Texas 77002
(713) 653-1700

For US Bank, as Notes CLARK T. WHITMORE, ESQ.
  Trustee, 2017 Series: Maslon

3300 Wells Fargo Center 
90 South Seventh Street
Minneapolis, Minnesota 55402
(612) 672-8335

For AHMC Healthcare, Inc.: MARY H. ROSE, ESQ.
Buchalter, APC
1000 Wilshire Boulevard 
Suite 1500 
Los Angeles, California 90017
(213) 891-5727
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APPEARANCES:  (cont’d.)

For California Statewide DEBRA A. RILEY, ESQ.
  Communities Development Allen, Matkins, Leck, Gamble,  
 Authority:   Mallory & Natsis 

600 West Broadway, Suite 2700 
San Diego, California 92101
(619) 235-1520

For the California Attorney ALICIA K. BERRY, ESQ.
  General on behalf of the Office of the Attorney General 
  People of the State of 300 South Spring Street 
  California: Suite 1702 

Los Angeles, California 90013
(213) 269-6550

For the California Nurses KYRSTEN B. SKOGSTAD, ESQ.
  Association: California Nurses Association 

155 Grand Avenue 
Oakland, California 94612
(510) 273-2273

For the United Nurses JOSEPH A. KOHANSKI, ESQ.
  Associations of Bush Gottlieb, ALC 
  California: 801 North Central Avenue 

Suite 950 
Glendale, California 91203
(818) 973-3200

For Hooper Healthcare CRAIG G. MARGULIES, ESQ.
  Consulting: Margulies Faith, LLP 

16030 Ventura Boulevard 
Suite 470 
Encino, California 91436
(818) 705-2777

For UMB Bank, as Master PAUL J. RICOTTA, ESQ.
  Trustee, and Wells Fargo Mintz, Levin, Cohn, Ferris,
  Bank, Bond Trustee for   Glovsky & Popeo, PC
  the 2005 bonds: 666 Third Avenue

New York, New York 10017
(212) 692-6292
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APPEARANCES:  (cont’d.)

For the County of San Mateo PETER J. BENVENUTTI, JR., ESQ.
  and Health Plan of Keller & Benvenutti, LLP 
  San Mateo: 650 California Street 

19th Floor 
San Francisco, California 
  94108
(415) 364-6798

For Ally Bank, DIP Lender DAVID LEMKE, ESQ.
  and DIP Agent: Waller, Lansden, Dortch & 

  Davis, LLP
511 Union Street, Suite 2700
Nashville, Tennessee 37219
(615) 244-6380

For the University of J. ALEXANDRA RHIM, ESQ.
  Southern California: Hemar, Rousso & Heald, LLP 

15910 Ventura Boulevard 
12th Floor 
Encino, California 91436
(818) 501-3800

For the Service Employees EMILY P. RICH, ESQ.
  International Union- CAITLIN E. GRAY, ESQ.
  United Healthcare Workers Weinberg, Roger & Rosenfeld 
  West: 1001 Marina Village Parkway 

Suite 200 
Alameda, California 94501
(510) 337-1001

For St. Vincent IPA and J. RYAN YANT, ESQ.
  Angeles IPA: Carlton, Fields, Jorden & Burt

4221 West Boy Scout Boulevard
Suite 1000
Tampa, Florida 33607
(813) 223-7000

For Blue Shield of MICHAEL B. REYNOLDS, ESQ.
  California: Snell & Wilmer, LLP 

600 Anton Boulevard 
Suite 1400 
Costa Mesa, California 92626
(714) 427-7000
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APPEARANCES:  (cont’d.)

For Pension Benefit DAMARR M. BUTLER, ESQ.
  Guaranty Corporation: Pension Benefit Guaranty 

  Corporation
1200 K Street Northwest 
Suite 340
Washington, D.C. 20005
(202) 326-4020

Court Recorder: Dina G. Johnson/M. Evangelista
United States Bankruptcy Court
Edward R. Roybal Federal 
  Building
255 East Temple Street
Los Angeles, California 90012

Transcriber: Briggs Reporting Company, Inc.
4455 Morena Boulevard
Suite 104
San Diego, California 92117
(310) 410-4151
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LOS ANGELES, CALIFORNIA WEDNESDAY, FEBRUARY 6, 2019 10:00 AM

--oOo--

(Call to order of the Court.)

THE CLERK:  Please rise and come to order.  This

Court is now in session.  The Honorable Ernest Robles,

presiding.  

THE COURT:  Good morning.  Be seated, please. 

(Pause while the Court heard other matters.)

THE COURT:  All right.  Let’s hear the Verity

related matters, item 10 and following.  We’ll take

appearances, first in the courtroom. 

MR. MAIZEL:  Good morning, your Honor.  Samuel

Maizel, Dentons US LLP, on behalf of the Debtor.  

Your Honor, we’d ask the Court’s indulgence. 

There are ongoing discussions between the secured lenders

and the buyer based on the tentative.  And we’d ask if the

Court would continue this for 30 minutes, and give us an

opportunity to see if we can’t resolve some of the issues

before we go forward.

THE COURT:  All right.  I appreciate that.  Just

let us know when you’re ready to proceed.

MR. MAIZEL:  Thank you, your Honor. 

THE COURT:  Thank you.  

(Proceedings briefly recessed.)

THE CLERK:  Please remain seated and come to
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order.  This Court is again in session.  

THE COURT:  We have a matter on the 11:00 o’clock

calender, item 100, but before we get to that, I’m given to

understand that the Verity matter has requested up to around

1:00 o’clock.  

So if you’re here on the Verity matter, I don’t

think there’s any reason for you to have to stay.  We

probably won’t actually reconvene until about 1:30 or so.

MR. WISLER:  Good morning, your Honor.  Jeffrey

Wisler on behalf of Cigna Health and Life Insurance Company,

and other Cigna entities.  

Your Honor, you ruled in -- you sustained our

objection in the tentative.  I confirmed with Mr. Maizel

this morning that he was not challenging that, but they may

have changed.  And if I don’t catch my 2:00 o’clock flight,

then I’m here for an extra day, which I’d prefer not to do.  

So, I’d like to have an opportunity to ask Mr.

Maizel that.  And if your Honor wants to address everything

together, because it’s all moot if the lenders don’t agree,

then I understand, your Honor.  I will stay.

THE COURT:  Well, let’s do this.  I don’t know if

they’re in the building somewhere.  If you know --

MR. WISLER:  Understood, your Honor. 

THE COURT:  If you just catch them and you can

come back here and make your representation about whether we

1200
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have to go forward or not.  I’ll be here, so you can just

come in --

MR. WISLER:  One way or another.

THE COURT:  That’s right.  

MR. WISLER:  Understood, your Honor.  Thank you

very much.  

THE COURT:  Thank you.  

All right.  Just a moment.    

(Pause while the Court heard other matters.)
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AFTERNOON SESSION

--oOo--

(Call to order of the Court.)

THE CLERK:  Please rise and come to order.  This

Court is now in session.  The Honorable Ernest M. Robles,

presiding.

THE COURT:  Good afternoon.  Be seated, please. 

We’ll continue our Verity matters, item 10 from our 10:00

o’clock calendar.  May I have appearances, please?

MR. MAIZEL:  Good afternoon, your Honor.  Sam

Maizel, Dentons US LLP, on behalf of the Debtors.  With me

at counsel table is my new partner, newly created partner,

Tania Moyron.  

And with us in the courtroom today are the CEO,

CFO and general counsel from Verity, and our financial

advisors from Berkeley Research Group, and our investment

bankers from Cain Brothers.  

THE COURT:  Thank you. 

MR. BRAY: Good afternoon, your Honor.  Gregory

Bray, Milbank, Tweed, Hadley and McCloy, counsel for the

Official Creditors Committee.  And my partner, Mark

Shinderman, is with me today.  

THE COURT:  Good afternoon. 

MR. KLAUSNER:  Good afternoon, your Honor.  Gary

Klausner, Levene, Neale, Bender, Yoo and Brill.  We

1202
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represent Strategic Global Management, Inc., the prospective

stalking horse purchaser. 

THE COURT:  Thank you.

MR. WISLER:  Good afternoon, your Honor.  Jeffrey

Wisler on behalf of Cigna Health and Life Insurance Company,

Cigna Healthcare of California, Inc., and Life Insurance

Company of North America. 

THE COURT:  Thank you. 

MS. MONTGOMERY:  Good afternoon, your Honor. 

Susan Montgomery appearing on behalf of United Healthcare.

MR. COCO:  Good afternoon, your Honor.  Nathan

Coco from McDermott, Will, Emery, on behalf of US Bank, as

notes Trustee, 2015 series.  

THE COURT:  Thank you. 

MR. WHITMORE:  Good afternoon, your Honor.  Clark

Whitmore from Maslon, LLP, on behalf of US Bank National

Association, as the 2017 notes trustee.  

MS. ROSE:  Good afternoon, your Honor.  Mary Rose

of Buchalter, appearing on behalf of AHMC Healthcare, Inc.,

a prospective bidder. 

THE COURT:  Thank you. 

MS. RILEY:  Good afternoon, your Honor.  Debra

Riley of Allen Matkins, appearing on California Statewide

Communities Development Authority. 

MS. BERRY:  Good morning, your Honor.  Alicia

1203
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Berry for the California Attorney General on behalf of the

People of the State of California.

THE COURT:  Thank you. 

MS. SKOGSTAD:  Good afternoon, your Honor. 

Kyrsten Skogstad on behalf of the California Nurses

Association.  

MR. KOHANSKI:  Good afternoon, your Honor.  Joe

Kohanski, Bush Gottlieb, for United Nurses Associations of

California, UNAC.

MR. MARGULIES:  Good afternoon, your Honor.  Craig

Margulies with Margulies Faith, LLP, on behalf of Hooper

Healthcare Consulting. 

MR. RICOTTA:  Good afternoon, your Honor.  Paul

Ricotta of Mintz Levin, on behalf of UMB Bank, as master

trustee, and Wells Fargo Bank, as the bond trustee for the

2005 bonds.  

THE COURT:  Thank you.  

Now, in the courtroom are there any further

appearances?  If not, I’ll turn to the telephonic

appearances.  

All right.  I’ll turn to the telephonic

appearances, and I’ll ask that you make your appearance when

I call your name.  

Claude Montgomery. 

MR. MONTGOMERY:  Your Honor, I’m on the phone. 
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Thank you very much.  Appearing for the Debtors.  

THE COURT:  Thank you. 

Kyra Andrassy.  

Peter Benvenutti.

MR. BENVENUTTI:  Yes, your Honor.  Peter

Benvenutti, Keller and Benvenutti, on behalf of the County

of San Mateo and Health Plan of San Mateo.  Thank you very

much -- 

THE COURT:  Thank you. 

MR. BENVENUTTI:  -- for letting us to attend. 

Thank you.

THE COURT:  Steven Berman. 

Melissa Jones.  

MR. LEMKE:  Your Honor, this is David Lemke,

substituting for Melissa Jones.  I’m with Waller Lansden,

and appearing on behalf of Ally Bank, the DIP lender and DIP

agent.   

THE COURT:  Thank you. 

Christopher Minier.  

Lisa Peters. 

David Powlen.  

Alexandra Rhim.

MS. RHIM:  Good afternoon, your Honor.  This is

Alexandra Rhim appearing on behalf of University of Southern

California.  
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THE COURT:  Thank you. 

Emily Rich.  

MS. RICH:  Yes.  Emily Rich and Caitlin Gray,

Weinberg, Roger and Rosenfeld, appearing on behalf of SEIU-

UHW.  

THE COURT:  Thank you. 

Jay Ryan Yant.  

MR. YANT:  Good afternoon, your Honor.  Ryan Yant

on behalf of both St. Vincent IPA, IPA for St. Vincent

Medical Center, and Angeles IPA, which serves that same role

at St. Francis.  

THE COURT:  Thank you.  

Michael Reynolds.  

MR. REYNOLDS:  Here.  Thank you, your Honor.  

THE COURT:  Very well.  Any other appearances by

telephone?  

MR. BUTLER:  Yes, your Honor.  You have Demarr

Butler on behalf of the Pension Benefit Guaranty

Corporation. 

THE COURT:  Thank you, Mr. Butler.  

Anyone else?  All right.  

Let’s go forward then.  Item 10.  

Mr. Maizel. 

MR. MAIZEL:  Your Honor, first of all, on behalf

of all the parties I’d like to thank the Court for its

1206
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patience.  I think a lot of work was done over the last few

hours in the cafeteria.  We basically took over half of it. 

And I think we’ve reached agreement, amongst at least some

of the parties, on the issues raised in the tentative.  

And I also want to thank all the other parties who

were waiting a while, because the discussions, honestly,

were almost all related to the objections by the committee

and the secured lenders, and the Court’s tentative rulings

on those issues.  And I know there were a lot of people just

waiting for that, and I appreciate their patience.  I know

this can be a tedious task sometimes.

THE COURT:  Yes. 

MR. MAIZEL:  So I’d like to turn to the two

primary issues raised in the Court’s tentative from the

Debtor’s perspective.  And if we could go through those

first, and then I know there are parties who will want to

raise issues raised in the tentative as well, but I think

since those are the two key issues, in terms of going

forward at all.  

Because, honestly, without resolution on the

Court’s tentative ruling with regard to paragraph 8.6 and

the breakup fee, there would be no bid procedures motion to

go forward for the rest of those matters. 

So, with regard to 8.6, which -- first let me

explain why this appears at all.  The Court is very familiar
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Case 2:19-cv-10356-DSF   Document 12-25   Filed 12/19/19   Page 16 of 69   Page ID #:2219



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

Briggs Reporting Company, Inc.

with the Attorney General’s ability to interpose into the

sales of not-for-profit hospitals even in bankruptcy cases. 

The Attorney General’s activities in both the Gardens case

and in this case to date, has not surprisingly created

concerns among the prospective buyer pool.  And SGM,

Strategic Global Management, is not unique or alone in that

regard.  

Paragraph 8.6 came into the asset purchase

agreement fairly late in the process because of those

concerns, and as certainly exemplified by the Attorney

General’s continuing efforts through its appeal of the

Court’s order with regard to the Santa Clara sale.  

So, we have read the tentative carefully.  There

was lengthy discussion between the buyer, the secured

lenders and the creditor’s committee.  And we have a

proposal for language which we think satisfies, we hope,

will satisfy the Court’s concern about the broad discretion

provided to the buyer.  And this is language that the

secured creditors and the Debtor have agreed to.  I’ll leave

the creditors committee to explain their position.  

And if I could approach, I can hand you a copy.

THE COURT:  Very well.  Thank you.

(Pause.) 

MR. MAIZEL:  Your Honor, if the -- if nothing

else, old 8.6 and new 8.6, you’ll notice that there’s -- and

1208
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new 8.6 is considerably longer.  That is the result of

discussions that actually began right after the tentative

was issued, and continued this afternoon and -- this morning

and this afternoon.  

There’s two things that I would say that I think

address the Court’s concern.  In the old section 8.6, it had

the language that in the purchaser’s sole and absolute

discretion, within 21 days, business days after the entry of

an order, doing basically, clearing off the AG conditions,

the purchaser still had sole and absolute discretion to --

to decide whether to proceed.  

And the Court’s tentative made clear that the

Court, at least seemed to make clear to us, that the Court

was concerned about such a broad grant of discretion to the

purchaser.

In the new 8.6, that discretion is now materially

changed so that, first of all, it now has to be an exercise

of the purchaser’s reasonable business judgment, which we

think is significantly different language.  Reasonable

business judgment obviously allows the parties, if they

disagree, to come to court and to see if it is reasonable or

not.  

And then, in addition, there’s a period of at

least 90 days for each appeal, where based on the Debtors,

can decide to extend this evaluation period to allow us to
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deal with appeals, so the buyer does not have the discretion

in those circumstances to walk.  

There’s a lot of additional language, we believe

reining in the buyer’s discretion, but in terms of dealing

with the tentative’s ruling, I think those two salient

points significantly now restrict the buyer’s discretion to,

whether to proceed or not in the context of a sale.

And so I, at this time, I think I’ll let Mr.

Klausner address 8.6.  And I think it might be best to go

through 8.6 alone with that the -- it would be my thought,

your Honor --

THE COURT:  Right.

MR. MAIZEL:  -- that the best way to approach it

is, let’s deal with 8.6 first, because depending on where

that goes depends on where the rest of this hearing goes. 

THE COURT:  All right.  Very well.  

Mr. Klausner. 

MR. KLAUSNER:  Thank you.  Your Honor, do we need

to give you a few more minutes to take a look at 8.6, or

should --

THE COURT:  Well, I think it would help if you go

ahead and begin your argument.  And if we need additional

time to consider it --

MR. KLAUSNER:  Okay.

THE COURT:  -- we can do that.
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MR. KLAUSNER:  So, if I can, because I do want to

put this in context.  And first of all, let me tell you a

little bit about Strategic Global, which is an affiliate of

a larger organization called The KPC Group.  

Starting in 2007 I was representing an entity

called Valley Health System, which was a healthcare

district, in a Chapter 9 case that was in Riverside County

in front of Judge Peter Carroll.  During the course of that

case, the board of trustees decided that the best course of

action to take was for the district to sell the three

hospitals it was then operating. 

So, we went through a sale process, and an entity

that’s affiliated with KPC called PHH, was Physicians for

Healthy Hospitals, was the successful bidder.  We had a

contested confirmation hearing where there was a competing

bidder who was arguing against our plan and against the

sale.  Ultimately, Judge Carroll approved our Chapter 9 plan

of adjustment and he approved the sale.   

PHH, the affiliate of the KPC Group, then went

ahead and closed the sale, and has continued to operate

those facilities and has turned them around successfully.  

I also had occasion to work with the KPC people in

connection with the Victor Valley Chapter 11 case, in which

Mr. Maizel was debtor’s counsel.  I represented the KPC

Group that was a purchaser.  And in that case, there was
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another purchaser there.  The sale went up for approval to

the Attorney General.  The Attorney General turned them

down.  We were then the backup bidder.  We stepped forward. 

My client went ahead and closed that transaction.  

By the way, the Valley Health transaction was in

excess of $100,000,000.  I don’t remember the exact number

of Victor Valley.  But in that case, your Honor, our client

did close that transaction.  Our client was approved by the

Attorney General.  Our client successfully met all of the

conditions that the Attorney General had set forth.

Our client also was involved in the purchase of

two troubled Orange County hospitals, which it not only

turned around, but in 2015, again, the affiliate of KPC

Group, sold those hospitals to four employee stock ownership

plans, ESOP’s.  And I believe it was the first acute care

hospital system in the United States to be wholly owned by

the employees.  And KPC continues to operate those

facilities.

The point of all this being, that our client is

very familiar with not only the ownership and management of

hospitals in Southern California, but has a very good track

record with the Attorney General’s office.

So I want to turn to 8.6 and maybe put it in

context.  Our client has agreed as part of the asset

purchase agreement to a schedule of conditions.  These are
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conditions, some of which were originated in the 2015

transaction, which the Attorney General approved, and then

set forth a slate of conditions that had to be satisfied

over a period of time.  

Our client went through that slate of conditions

and it actually agreed and consented to the imposition of a

fairly substantial amount of those conditions, all of which

are contained on what is now called, “schedule 8.6.”

So, the issue came up, which is, well, how do we

deal with the fact that the Attorney General several months

down line, as you know from the Gardens case, the process of

getting approval from the Attorney General takes months.  

And by the way, I should add that in the Gardens

case, Strategic Global was the successful bidder following

the auction.  Strategic Global did step up and took care --

and assumed the DIP loan.  And it was only by virtue of the

AG’s imposition of some very draconian conditions, that

Strategic Global did not conclude that sale.  

So we’re all familiar with the possibility that

the Attorney General can impose conditions on approval of a

sale of a non-profit.  So we had to confront the question

of, how would we handle the possibility that the AG would

impose conditions, and some of these conditions, your Honor,

can be quite extraordinary, involving 10’s of millions of

dollars or even more.  So, the imposition of these
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conditions can entirely the economics of a purchase

transaction.  

And the Debtor, having been through -- or at least

Debtor’s representatives having been through this process

and having seen sales fail, wanted to try to avoid that

happening here.  

So we spent a great deal of time trying to

negotiate for the possibility, because we don’t know what

will happen, that the AG might impose conditions that are

unacceptable to our client.  

And we came up a concept, which is, that the

Debtor would go to this Court and seek an order determining

that what we call the “additional conditions,” were

considered interest for purposes of 363(f), and that the

sale of assets could take place free and clear of those

interests, at which point our client would then be expected

to close.  

The concern that we expressed at that time and the

concern that continues through now, the concern isn’t so

much whether the Court would enter the order, because either

the Court would enter the order, or if it didn’t, the show’s

over.  

The problem is that was there was nothing that

addressed the possibility that this Court’s order could be

subject to an appellate review, and then an appellate court
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could decide that, to some extent, this Court may have

exceeded its authority, and that perhaps it would be more

appropriate to impose conditions.  There was nothing in the

agreement that protected our client from the possibility

that that would happen.  

So, if we were obligated to close after the entry

of an order of this Court, we would be entirely at risk of

an appellate ruling.  We would have closed the sale.  We

would have paid 610,000,000, or some adjusted amount.  Our

lender would have advanced money.  

And we would be arguing about mootness and other

issues, but the fact remains that there was nothing in the

agreement that was a backstop.  There was no legal opinion

suggesting that an appellate court could not modify this

Court’s order.  There’s no indemnity.  There was no bond. 

There’s no set aside.  There was no recourse whatsoever.

So --

THE COURT:  I understand that risk, and I saw

that.  And is that any different than somebody who buys a

house in bankruptcy and they don’t have an opportunity to

inspect the roof?  You know, they don’t know what’s going to

happen.  Isn’t that in the price, that risk?  

MR. KLAUSNER:  This price did not reflect that at

all.  And, you know, people who buy houses can at least get

inspections, so they know going in what they are facing. 
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They also get title policies.

THE COURT:  Not in bankruptcy.  It’s as-is, where-

is.  You don’t get a chance to get your money back. 

MR. KLAUSNER:  Well, but you can get an

inspection.  I mean, you can pay.  A buyer can certainly go

out and hire an inspector to go and take a look at property. 

It may be that the court order doesn’t provide warranties or

guarantees or representations, but a buyer certainly has the

opportunity to spend some money and allocate risk

differently, or at least --

THE COURT:  Well, I suspect your client probably

has done the same.  And has independently determined what

the risks are and the dollar value of these additional

conditions.  

You’ve outlined for me a number of transactions

that your client has been involved in with the State

Attorney General’s Office, and I’m sure it has that

knowledge.  

MR. KLAUSNER:  It’s impossible to know.  The

process is that an application is filed with the Attorney

General.  The Attorney General conducts its own review.  It

may even have public meetings or public hearings, and the

Attorney General renders a decision.  

There is no way to predict or negotiate in advance

how the Attorney General will react to the application, or
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what type of conditions it might impose.  And the delta of

the possible conditions and the costs is unquantifiable. 

The -- it could involve anything from earthquake retrofit to

having to provide a certain amount of charity care, to

having to build an obstetrical wing, to having to rebuild

the facility.  There is no way to anticipate or quantify the

potential costs that could be involved in having to comply

with AG conditions.

So, there’s one of two things you can do.  You can

negotiate in the beginning and say, okay, let’s set aside

$100,000,000, and let’s see what the AG does.  And if it

costs us a certain amount of money, we’ll have a fund

available, and that will reduce our purchase price, but

we’ll apply that money to pay, you know, these costs.

Or what we -- we didn’t -- we knew we couldn’t

achieve that, and, frankly, we didn’t want to lower our

price.  We thought our price was a fair price, but we have

to have a backstop.  

So, what we agreed to was, initially, that once

the Court -- assuming the AG came out with conditions that

were unacceptable.  Assuming that the Debtor decided to make

a motion, which it didn’t have an obligation to do, assuming

that the Court granted the motion, which, you know, is, 

certainly you don’t want to prejudge what would happen, we

would then take a look at the circumstances.  
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We’d see what we were left with, we would see what

the Court’s ruling was, talk to the AG.  We would determine

whether it made sense for us to go ahead.  That’s why we

reserved discretion.  We understood that the Court was not

comfortable with the fact that we could get that far down

the road and have kind of an absolute walkaway right.  

So, what we have done now is negotiate something

less in our discretion.  And the way this will work is the

following.  In the event that the AG comes out with what we

call, “additional conditions,” meaning those that are not

set forth on the schedule, and assuming that they are

material, and we’ve defined what we mean by “material.” 

The Debtor has an opportunity to come to court and

attempt to get the Court to determine that those conditions

don’t have to be satisfied because their interest in the

sale can be free and clear.

If the Court -- if the Debtor decides not to seek

that relief, or if the Court seeks it and doesn’t get it, we

have a right to terminate.  We don’t have to, but we at

lease would have a right at that point to terminate based

upon the imposition of these additional conditions.  

If the Debtor is successful in obtaining that

order, then we have to deal with the appeal risk, which is,

again, very difficult to quantify.  So what we’ve agreed on

is that the Debtor is going to have a period of time to get
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us a non-appeal -- a final no-appealable order.  

If the Debtor can get us a final, non-appealable

order, meaning that if there’s appeal, it gets resolved in

the Debtor’s favor or maybe gets dismissed, at that point we

will be obligated to close the transaction, as long as all

the other conditions to closing have been satisfied.  

So, basically, we have taken out of our hands this 

bat, which was complete discretion with regard to whether we

go forward or not.  And at this point our ability to go

forward is really based on reasonable business judgment,

which we think is a fair standard.  

We’ve agreed that this Court can resolve any issue

concerning the reasonableness of our business judgment.  And

in this way we think we have fairly and -- to all sides,

sort of compromised the issue of, a, what will happen with

the Attorney General, which nobody can predict.  

And with all respect, your Honor, we really have

no idea what the Attorney General will do in a situation

like this, but we have seen them come down with draconian

conditions which have killed deals.  And then, secondly,

we’ve addressed the issue of an appellate risk.  

So, we think this is a fair compromise.  The

Debtor is onboard with it.  We understand that the lenders,

who are at least first in line to be getting the sale

proceeds and have the most to gain by this transaction going
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to forward, and, frankly, the most to lose if this

transaction doesn’t go forward, they’re onboard with it,

also.  

THE COURT:  And is even that backstop illusory

though, at least as far as the Debtor’s concerned?  Because

the time to get a final, non-appealable order is not

something within the Debtor’s ability to guarantee.  It

could go up to the Ninth Circuit and it could lie there for

years.  

MR. KLAUSNER:  We’ve agreed on a time line, and

the expectation is that the Debtor is first and foremost

going to make an argument about mootness.  But we did not

want to be in a position, none of us did, to be in a

position where our client was, had to be ready, willing and

able with its financing to close a transaction two-and-a-

half years from now.  We couldn’t do that.  And nobody would

know what the condition of these facilities will be in two

years or whether they’ll even be open.  

So we, as part of the compromise, gave the Debtor

an opportunity to expeditiously resolve these appeals, if

there were more than one.  There are mechanisms under the

rules of the federal district court and the appellate court

where you can ask for expedited reviews.  

And in our view, the issues to be considered on

appeal, primarily issues of law.  And, therefore, we think,
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we don’t know but we think that the time line is one, if the

courts are cooperative, it could be achieved.  

THE COURT:  All right.  This is a question,

perhaps, for Mr. Maizel.  But what happens if you have a

bidder, competing bid that says, you know what, we will --

we’ve been involved in other transactions with the State

AG’s Office, and we think we have a good handle on what they

typically ask for, and we have a handle on what those cost. 

So, we will go ahead and give you a bid, and you can

jettison 8.6.  How do you quantify that? 

MR. MAIZEL:  Your Honor, that’s an important

consideration.  That the Debtor will think about if -- when

we’re evaluating what’s the best bid.  I mean, if we have a

party that comes in and says, we will accept -- we will

offer $600,000,000, $610,000,000, $650,000,000, but we will

take on all the AG conditions as currently exist, with no 

8.6.  

Well, that is going to be a very -- that factor

will be heavily weighted by the Debtor in evaluating the

bids, just as we have to evaluate a lot of non-monetary

aspects, like the ability to operate an acute-care hospital,

but consistency of their business plan with our charitable

mission.  So that if other bidders were to show up and

offered that as a factor, that would be a significant

consideration in their favor when the Debtors evaluate the
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bids.  

So that -- but to be fair, your Honor, there were

no bidders at prices remotely close to satisfying the

secured debt that would accept the AG conditions.  That

they’d had different provisions about how to deal with those

conditions, but there were no bidders that came in at any

numbers remotely possible for us to do a transaction, that

said, and we’ll do this transaction and accept the 2015

conditions.  

Very smart people, both at Blue Mountain and

NantWorks, who replaced Blue Mountain, labored for four

years to try to make these assets work under the financial

and operational constraints imposed by the 2015 conditions,

and failed.  

And buyers -- one of the differences between now

and 2015’s transaction, is that in 2015 people knew what

kinds of conditions the AG could impose, what they might

look like, what traditionally they imposed.  But now people

have had three years of actual trials to see what happens,

and the marketplace reflects that, your Honor.

So there were no buyers that were willing to just

come in at numbers remotely close to our secured debt that

said, and we’ll just do this with the conditions.  And if

there had been, that would have been a significant factor in

us selecting a stalking horse bidder.  Because we’re not
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unmindful of the difficulties in moving this case forward

with the AG’s ability to -- oversight over the sale and the

impact on the marketplace.

Your Honor, you know, I just want to follow-up on

a comment Mr. Klausner made about the Gardens case.  Part of

what concerns buyers in the market about these conditions is

exemplified by what happened in Gardens.  And the Court’s

aware of it.  

But just to remind the Court, I mean, in Gardens

the sale price was $19,000,000 approximately.  When the

Attorney General’s conditions came out, they included

things, they included conditions such as the debtor or the

buyer had to pay the outstanding Medi-Cal claims to the

State.  They effectively doubled the purchase price.  

The -- Mr. Klausner said that the conditions that

are already binding here could increase the cost of the

purchase by tens of millions of dollars.  He’s wrong.  It’s

actually hundreds of millions of dollars, because the

pension obligations that could be imposed as a condition are

in the hundreds of millions of dollars, your Honor.  

They literally could double, again, as they did in

Gardens, the effective purchase price to a buyer.  Under

those circumstances, I don’t think anyone is surprised that

buyers are concerned about that.

With regard to the time lines the Court mentioned,
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you know, one of the advantages to having a time line is

that we will be able to use it to try to get appellate

courts move more quickly.  We would be able to use those

deadlines to say to the court, you need to take this on an

expedited basis because we have these deadlines.  

And I think that, at least based on our limited

experience in the Gardens case, I think the district court, 

certainly, and I would expect the Ninth Circuit would be

mindful of those risks to us, and would take an appeal on an

expedited basis. 

THE COURT:  All right.

MR. MAIZEL:  And I’m sure there are other people,

your Honor. 

THE COURT:  Yes.  Mr. Bray.

MR. BRAY:  Your Honor, I -- may I go last?  

THE COURT:  Certainly.  

MR. BRAY:  Thank you. 

THE COURT:  All right.  Anyone else wish to be

heard on the matter of imposition of the conditions of 8.6? 

All right.  You’re last.  

MR. BRAY:  I guess I’m last.  That was quick.   

Your Honor, this is a tough one for the committee. 

We filed the objection and everyone has zeroed in on a

provision that is certainly the most relevant, section 8.6. 

It’s a very unique provision.  I don’t claim to be a
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healthcare expert, but I’ve never seen anything like this in

the context of a sale.  As you pointed out, this is what

363(m) is for and what 363(f) is supposed to solve for. 

Having said all that, I acknowledge that this is

an unusual case because we have, you know, a party that has

tremendous influence over the process, the Attorney General,

and it’s difficult to predict what they will do.  We

certainly hope that they do what we hope -- we think is the

right thing and allow this to move forward on the conditions

set forth in the schedule, but we don’t know for sure.  And

I can’t say that that’s not a risk.  

And the committee has been trying to balance the

363(m), the mootness issues, against the issues that the

Attorney General can raise.  And with all candor, it really

is, we are really very much at the tipping point here.  

We worked with the lenders and the Debtor to work

within the confines of section 8.6 to modify it, to try to

build in some court oversights over the decision-making

process by the purchaser.  

We’ve tried to put some collars into this to make

it, potentially, a better structure.  It’s not perfect, but

having said that, again, this is not -- we’re not living in

a perfect environment here and we understand that.  And it’s

a question of allocation of risk.  

Our concern at the end of the day is that where

1225

Case 2:19-cv-10356-DSF   Document 12-25   Filed 12/19/19   Page 34 of 69   Page ID #:2237



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

Briggs Reporting Company, Inc.

this will take us is to a purchase price adjustment.  And

that right now the purchase price is structured where the

current purchase price, when you work through a very rough

analysis of value allocation, unsecured creditors stand to

recover an allocation, or some value or distribution in the

case based upon this purchase price.  

And, of course, we have a very real concern that

when the purchase price adjustment discussions occur, that

unsecured creditors will be asked to bear the brunt of the

reduction.  First dollars out means there’s less for us.  

I recognize the lenders have a collateral interest

and so on, but right now, we’re in the money, or at least we

think we’re in the money.  I’m not going to promise it, but

that’s what we tend to think.  I think the Debtor thinks

there’s a chance of that, too.  And we want to try to

protect that.  That’s been our primary goal here, is to make

sure that unsecured creditors are treated fairly and receive

a fair distribution.  

As I’ve said since the first hearing in this case,

we believe it’s appropriate at the proper place and time for

there to be a reckoning or allocation of relative benefits

and risk.  The Court had its view with respect to surcharge,

and I respect that.  And that is what it is.  But if the day

does come when the Debtor comes before the Court on a motion

to modify, probably reduce the purchase price, if SGM is the
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successful bidder, we will be before you asking you to

consider who’s bearing the brunt of the allocation of the

purchase price, and if there shouldn’t, in fact, be some

equitable allocation of the relative pain being borne there

as part of the Court’s decision to allow or not allow the

deal to go forward on a revised purchase price.  That’s our

primary focus right now.  

As the Debtor has said, we’ve done what we can --

and I know I’m repeating myself a little bit, too, to belt-

and-suspenders the other provisions.  At this point in time

I don’t think there’s anything more that we can do.  The

administrative burden on the estate every day we operate the

case is, it’s a lot.  It makes sense to sell these hospitals

as quickly as we can.  

You raised the excellent point, what happens if

there’s an auction and we have another bidder who doesn’t

have a section 8.6 like provision?  We hope that’s the case,

and we hope that’s the case, and we hope it’s a good

purchase price.  

And the committee’s one of the consultation

parties, and I suspect we would lobby hard for that offer to

be accepted.  You’ll have to weigh different factors, but we

would consider that to be a very significant factor.  Maybe

there will be a fight about that, maybe there won’t.  I

believe the Debtor when they say that they believe that
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that’s a significant issue, too, and it will be factored

into the decision-making process.  That may be a pleasant

problem to have.  I hope that we’re there.  

At this time it’s -- I think we would like to see

the auction proceed and let’s see what happens.  But, again,

we have very significant concerns about whose ox will be

gored when the actual closing time comes.  

And we just hope that the Court is mindful of how

the process is playing out, and where that risk is being

shifted as part of this process.  That’s for another day. 

We’re not asking you to rule on that today.  We’ve had our

discussion with the lenders about that.  They know exactly

how we feel about this, and there may well be a fight about

it down the road.  We’ll see.  But that’s where the

committee is.  

I think that the deal is not going to be improved

with SGM at this point.  In terms of section 8.6, this is

the best we’re going to do.  And unless you have any

questions, your Honor, I think that’s what we want to say

about it.    

THE COURT:  All right.  

Anything further on that?  

MR. MAIZEL:  Sorry, your Honor, to belabor the

point.  First of all, we’re mindful of our fiduciary duties

to the creditors.  We -- everyone on my side of the table is
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mindful of our obligation to -- the unsecured creditors, to

try to maximize recovery.  We’re also mindful of our

obligation to the patients.  We’re balancing a lot of balls

in the air in these transactions.

And just to -- if there’s any question we’ll put

it on the record here now.  If there’s a material

modification in the purchase price, not consistent with some

adjustment mechanism already built-in to the asset purchase

agreement, we would not consider doing that without coming

to court.  

THE COURT:  All right.  

MR. BRAY:  Your Honor, I do want to make one

further comment.  I apologize.  

THE COURT:  All right.

MR. BRAY:  There was also a reference by the

Debtor and to SGM, to the pensions and the collective

bargaining agreements and the impact they have on the

process.  

Our lack of objection to going forward today

should not be considered to be an agreement or acquiesce to

what happens to the pensions or the CBA’s.  Our position on

that is, the Debtor has a statutory burden.  With respect to

those obligations under the code, the Debtor has to meet

that burden.  And to us, that’s a separate issue from going

forward today.
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THE COURT:  All right.  I think that’s correct.

All right.  If the matter is submitted, then what

I’m going to do is lay out some thoughts of the Court.  

It does appear that the earlier version of 8.6 did

allow the stalking horse bidder simply to walk away from

this deal unfettered.  And that was principally the Court’s

concern.  

And I think this, the negotiation yielded a

significant amendment to that paragraph, such that it I

think ameliorates the Court’s concerns with respect to it. 

And so it may be approved as part of the stalking -- the bid

procedures and the APA.  

I understand that from the Court’s fairly recent

experience with state agencies and the imposition of

conditions, and I won’t get into whether they’re draconian

or not, or whether they’re part of a statute or not, whether

they’re supported by statute.  No need to get into that now. 

But it is very clear that there is a review process that may

yield conditions that make the deal untenable, simply from

an economic point of view.  

And that there needs to be some sort of backstop,

as Mr. Klausner alluded to, in order to make clear that the

bidder here is not operating in free fall during a period of

time that the matter is up for appeal.

I still have my concerns with respect to the
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length of time that’s been negotiated here.  I don’t know if

it’s realistic, but I know that certainly there will be the

many constituencies that will arguing to the appropriate

tribunal that it should be taken on an emergency basis.  

Of course, many tribunals, I’ve been accused of

that as well.  We’ll say, that’s your problem, that’s not my

problem.  But I think that it is a very different animal

when we’re talking about people’s lives and livelihoods at

stake.  And so I think that would certainly be something

that a court would take into consideration.  

All right.  So that’s the Court’s ruling with

respect to that objection. 

MR. MAIZEL:  Thank you, your Honor.  That brings

us to the next, which I viewed as second key issue with

regard to the tentative, and that’s with regard to the

breakup fee.  

So the original breakup fee in the asset purchase

agreement was 3.5-percent.  And we have read the Court’s

tentative.  We -- there was a lot of discussion of that. 

The secured lenders, the buyer and the Debtor would ask the

Court to agree to a breakup fee of $20,000,000, which is

splitting the baby in half, your Honor.  

The asset purchase agreement was 3.5-percent.  The

Court’s directed three-percent.  Of the $20,000,000 flat fee

is effectively 3.25-percent.  And I’m not sure where the
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committee is on that, but I do believe the secured lenders,

the Debtor and the buyer would ask the Court to reconsider

its tentative on that regard, and allow a $20,000,000 flat

fee breakup fee. 

THE COURT:  All right.

Mr. Bray.

MR. BRAY:  Your Honor, this is one where we

weren’t aware that they’d split the baby.  I’m not, you know

-- we prefer the Court’s tentative on this one.  We thought

three-percent was a generous breakup fee under the

circumstances.  

This ties into my previous concern that, where the

ultimate pain is being borne in terms of reduction or value,

this is, you know, respectively, comes from potential

unsecured recoveries.  And we think three-percent is

appropriate.  It’s supported by the case law.  It’s

supported by the arguments of the bidder themselves.  And

that under these circumstances, that we would ask that the

Court stick with its tentative on this one.  

THE COURT:  All right.  Anyone else wish to be

heard?  

Mr. Klausner. 

MR. KLAUSNER:  Thank you.  So, your Honor, I don’t

think it would be committing error in limiting the breakup

fee or approving the compromise, but we did make a
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compromise in good faith after having seen your tentative.  

The goal of all of our negotiations has been

reached -- has been to reach consensus, and not to reach

consensus and then have our consensus changed, unless we had

agreed to something that was unreasonable.  

The standard really for breakup fees is whether

something is within the reasonable business judgment of the

Debtor.  That’s the Integrated Resources case.  And I don’t

think there’s a fair argument that the 3.5-percent wasn’t in

the reasonable business judgment of the Debtor.  And,

clearly, the compromise of about 3.25-percent is not

unreasonable.  

In your tentative you did make a couple of points

that I want to address.  Now, one is, the concern that

always exists that the breakup fee is simply part of a

package that needs to be overbid.  So that there is the

issue of, well, is there going to be a chilling of

overbidding or spirited competitive bidding?  

I think we’re dealing with, from a fractional

standpoint, a very small amount of money that really ought

not to have any impact on a competitive bid.  By the time

they get finished with our opening bid, the copying fee, the

breakup fee, whether it’s two-point -- $2,000,000 or

eighteen-and-a-half-million dollars, I don’t think it’s

going to have any impact on bidding.  And, indeed, I haven’t
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seen any evidence presented to this Court that a $20,000,000

breakup fee is going to have any effect on bidding, as

opposed to an eighteen-and-a-half-million-dollar bid or a

$23.5 million breakup fee.  So, there’s really no evidence

that this is going to chill bidding. 

Also, the Court mentioned the fact that our client

was involved in a 2014 prospective transaction.  Our client

never did go forward.  There was never a signed agreement. 

But the Court is correct.  And as the parties have pointed

out, our client was around in 2014.  

And I’m assuming that what the Court was

indicating was that, to the extent that a purchaser is

really being compensated for a lot of due diligence and a

lot of evaluation and hiring experts and third parties and

financial advisors, that obligation would have been less

four and half, five years later than it was in 2014, because

we had already done some work.

There’s really no evidence of that.  And all the

evidence is that there’s been an enormous change in these

facilities in terms of their financial condition and their

deterioration.  And it really did warrant a complete

revamping of due diligence.  It was nothing that could be

relied on from 2014.  

But even more importantly, the purpose of a

breakup fee, and the purpose of having a stalking horse, the

1234
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idea is to create an incentive for somebody to step forward

and make a commitment to the estate.  To actually sign a

contract and to put up real money, and to agree to purchase

assets.  That’s the reason why you reward the stalking horse

purchaser.  Otherwise, you could go to an auction and just

have chaos.  

But having somebody step forward who signs an

agreement in our case, putting forth $30,000,000, making a

contractual commitment of $610 -- if I said 30,000, I’m

sorry.  Thirty-million-dollar deposit, $610,000,000 purchase

price, that is a significant commitment.  That means that

our client has to forego other opportunities.  

Indeed, we’ve been raked over the coals because

our client apparently took the position in another case

where it was going to be a competitive bidder.  That three-

percent should be the maximum. 

Well, indeed, what happened in that other case is,

the Promise Healthcare case, where our client was going to

be a competitive bidder, our client concluded that it really

couldn’t manage the purchase in that case at that time and

this purchase, and they decided not to go forward.  

And the point being that in order to go forward

with this transaction, our client has an ongoing commitment,

not just to the Debtor, but the need to engage

professionals, the need to do ongoing due diligence, the
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need to be meeting with the unions, suppliers, lessors, the

insurance companies, working through the whole AG process. 

This is an enormous undertaking.  And having a credible

buyer in front of you who’s made a contractual commitment is

really a very important event in this case.  

So, part of what’s doing -- what you’re doing with

a breakup fee, is you’re rewarding somebody to come forward

and do that.  As Mr. Maizel said, nobody else has come close

to what we’re doing.  

And I think the final point I would make is, that

the breakup fee was a negotiated term.  It wasn’t something

that we imposed.  It wasn’t done unilaterally.  It was

negotiated.  It was part of a whole series of compromises. 

And this agreement reflects a lot of give ups and a lot of

concessions and capitulations on the part of our client.  

The reps and warranties in this case are very

thin.  There’s no condition of having financing.  If our

financing doesn’t come through we’re in breach of contract. 

There’s no adjustment if the business deteriorates.  We have

put at risk $30,000,000.  

We’ve agreed to a slate of conditions that have

been attached to our agreement.  There are many issues that

we fought over and lost in the negotiation.  So, to take

one, to sort of cherry pick one or two and to change them,

it’s just fundamentally changes the balance.  
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Having said that, I think what we’ve done now is

make a compromise with the Debtor.  We’ve reduced our

request for breakup fee.  I think it’s a fair request.  I

think the difference between what we asked for before and

what we’re getting now, it’s a significant amount of money

that we’ve given up.  It’s not far from where the Court was. 

So I would ask that you approve it as a reasonable exercise

of the Debtor’s business judgement. 

THE COURT:  All right.  Thank you.

Mr. Bray.

MR. BRAY:  Your Honor, Mr. Klausner’s an excellent

advocate.  Much of what he said there’s no factual support

in the record for.  

I -- it was interesting, but a lot of it I would

move to strike.  It was factual in nature.  And there’s no

declarations that backup much of that argument.  

I, you know, I didn’t want to interrupt in the

middle of it.  Some of it’s argument, but it’s interlaced

with so many facts that aren’t before the Court.  And it

almost akin to an oral 9019 motion, that I don’t think it’s

appropriate to be considered today.  

If the Debtor wants to file a 9019 motion and seek

to compromise on the breakup fee, I guess they can do that

and we’ll address it, too.  

In connection with the Santa Clara sale, we filed
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the declaration of Cynthia Nelson (phonetic), who was very

clear that these breakup fees can chill bidding, and the

Court can certainly take judicial notice of that.  You

recognized it in your tentative ruling.  

And the three-percent was, frankly, high, based on

the comps, given the size of the transaction.  That’s what

the Court’s tentative focused on, was the size of the

transaction and the breakup fees that are appropriate with

respect to the size of the deal, and three-percent was on

the high side.

So, while I understand people make deals and

compromise, and I understand that.  If you want to file a

9019 motion, do that and we’ll oppose it.  But, otherwise,

there’s nothing before the Court in terms of the record that

would warrant an adjustment of the tentative with respect to

what the law says is the appropriate breakup fee in a

transaction of this size under these circumstances, again,

in light of SGM’s own statements.

THE COURT:  Well, isn’t it no so much that the law

determines what the appropriate breakup fee is, but that

there is some legal justification for the business judgment,

that in those cases three-percent, but it doesn’t mean that

three-percent is written in stone as far as the law is

concerned.  

MR. BRAY:  The code provides that the Court must
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approve the breakup fee.  Whenever the Debtor wants -- the

Debtor has the right to exercise its business judgment.  The

Court acts as a check on the Debtor’s business judgment,

especially on economic issues.  

And this is one of those issues where every court

has recognized it has the right to not only look at but to

overrule and amend, modify the client to approve whatever

words you want to use, the Debtor’s decision there.  This is

not where the Debtor -- this is not an ordinary corporate

decision.  It’s much more akin to an out-of-ordinary-course

transaction. 

And this is the type of a situation that every

court that has addressed the issue has said, I have the

right to look at this issue and independently review it.  Of

course the Debtor’s decision-making process is relevant, I

grant you that.  But if that was the standard, then I don’t

think you would ever see a breakup fee reviewed and

disapproved by a court, and we know it happens all the time. 

We cited to you in our brief a number of precedents where

the court has determined what the appropriate breakup fee

is. 

So, yes, some deference should be paid, but is it

to -- does it override what you believe’s appropriate under

the circumstances?  No, it doesn’t.  

THE COURT:  All right.  Thank you.  
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Anything else? 

MR. MAIZEL:  Your Honor, a couple things.  I don’t

think we need expert witness testimony to suggest that a

million-dollar difference in a $600,000,000 transaction is

not material and would not chill bidding.  

I cannot believe that the Court cannot, using its

experience as a bankruptcy judge, and in the experience as a

human being, evaluate that a million-dollar difference will

not make a difference in people who are bidding $600,000,000

for assets. 

I -- it is also my recollection that there was

testimony in the Cain Brothers’ declaration about the

breakup fee, but I confess, it may have been in connection

with the Santa Clara deal, and not here.  

MS. MOYRON:  It’s actually in connection with this

deal that’s right here.  It’s Carsten Beith’s (phonetic)

declaration.   

MR. MAIZEL:  Thank you.  

MS. MOYRON:  (Indiscernible.)

MR. MAIZEL:  So, this is paragraph 11 of Carsten

Beith’s declaration, your Honor, where he says specifically:

     “I believe that Strategic Global

Management would terminate the stocking

horse bid if it did not have an adequate

breakup fee.  And they actively and
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vigorously negotiated for a breakup

fee.”

So, there is some testimony in support of the

breakup fee.  

And the other -- the last thing I’d say, your

Honor, is with regard to the business judgment.  It is not

an independent decision.  With all due respect to the Court,

the case law is clear that the Court’s review of business

judgment -- this is a business judgement of the Debtor.  And

in that context, the Court is supposed to give some

deference to the Debtors.  

So, it is simply not correct to say that the state

of the law is that the Court looks at this without regard to

the business judgment of the Debtor, or that the Court makes

a de novo review.  It’s not what the law is.  The law is

that the Court is supposed to give some deference to the

business of the Debtor.  

And this was, as Mr. Klausner said, the result --

as you can imagine, in the context of a $600,000,000 deal

for very complicated facilities and complicated business

structure, that this was heavily negotiated in conjunction

with a lot of other points.  Thank you. 

THE COURT:  All right.  Thank you. 

Having heard argument, I think the 3.25 offer that

was articulated by Mr. Maizel and Mr. Klausner, is
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appropriate under the circumstances in the reasonable

exercise of the Debtor’s business judgment.  Given that it

negotiated the 3.25 rate and negotiated that down further. 

So I think it’s appropriate at this point and reasonable. 

MR. MAIZEL:  Thank you.   

THE COURT:  All right.  What else do we have?  A

number of matters that were originally on calendar I think 

have fallen off.  

MR. MAIZEL:  Your Honor, so there’s some

housekeeping things.  So, with regard to an issue raised on

behalf of one of the prospective bidders, the clarification

that apparently in the bid procedures order there was no

date specified for parties, including the stalking horse

bidder, to designate executory contracts that would be

assumed.  And we’ve agreed, the parties have agreed to a

March 22nd, 2019 date for that. 

MR. KLAUSNER:  I actually believe that there was a

date, but that it was a certain number of days in advance of

the auction.  But we have agreed to the March 22 date, which

is in advance of an earlier date, then that had been agreed

to.  

MR. MAIZEL:  Thank you, your Honor.  The other, I

believe one of the other issues the Court ruled on was with

regard to Cigna and United Health’s objection, and the Court

approved the language.  
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Debtor’s fine with the language laid out in the

tentative, but would just make clear for the record that

where it refers to the “provider agreements,” it is

referring to -- there are other kinds of contracts between

the parties and the Debtor.  And that we’re talking about

here are contracts, payor contracts for the provision of

health services.  And those are unique because of the notice

requirements to the patients who are receiving treatment.

THE COURT:  All right.  

MR. MAIZEL:  And that was counsel for United

Health, your Honor, just to make clear.  I mean, the Court

did rule against it, but the Debtor is willing to include

United Health in the language, the same language -- the same

rights it gives to Cigna it will give to United Health.

THE COURT:  All right.  

MR. COCO:  Good afternoon, your Honor.  Nathan

Coco again on behalf of US Bank as notes trustee.  

I just wanted to note for the record that the 2015

notes trustee and the 2017 notes trustee has discussed

language with the Debtor’s counsel for the proposed form of

order that conforms it to language that is in the Santa

Clara order approving the bid procedures.  And it’s in

paragraph 26, and it just incorporates by reference the

provisions in the DIP financing and cash collateral order,

which addresses how sale proceeds are to be handled and
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segregated, what have you, and makes it clear that pre-

petition liens and security interests attach to the proceeds

with the same priority and to the same extent and validity.

And so that language was missing in the proposed

order initially.  My understanding is that the Debtors

intend to include it in the proposed order here, and we just

wanted to make the Court aware.  

THE COURT:  All right.  Very well.

MR. COCO:  Thank you. 

MR. RICOTTA:  Your Honor, on the score of the

bidding procedures order -- Paul Ricotta on behalf of the

master trustee and the bond trustee.  We’ve also had a

discussion with the Debtor’s counsel earlier about changing

the bidding procedures order because it was inconsistent

with the bidding procedures itself, namely, there was a

provision that stated that, “qualified bidders would be

designated in consultation with the committee.”  

The bidding procedures that have been agreed upon

with the committee and all the other secured parties state

that the qualified bidders will be designated by the Debtor

in consultation with the consultation parties, which means

the pre-petition secured creditors and the committee.  

In addition, there was a provision in the bidder

procedures order that specified that the designation of the

winning bidder will be made by the Debtor in consultation
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just with the committee.  Once again, all the parties have

agreed that the designation of the winning bidder will be

made by the Debtor in consultation with the, once again,

consultation parties. 

So, in addition to what Mr. Coco said about the

changes with respect to the deposit and handling of the

sales proceeds, I also just wanted to make clear to the

Court that we’ve had these discussions with the Debtor, and

I don’t believe that they are controversial, since they are

now consistent with the actually bidding procedures

themselves.   

THE COURT:  All right.  Thank you. 

MR. MAIZEL:  Your Honor, I was going to sort of do

it at the end, but, yes, we lodged -- we filed an order,

draft order, for the parties to see earlier this week.  We

have been in negotiations over terms of that order.  They’re

all consensual at this point.  

We will, obviously, after the hearing and

consistent with the Court’s rulings, I know there are still

matters to be addressed by some of the parties here, we will

lodge an order.  We will file a clean copy of that order and

a version showing the track changes for parties to see the

changes that have been made in the order.  And that will be

filed, as opposed to lodged, and that will be filed to show

the track changes, so the parties will be able to see what
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changes were made in the order, compared to the order that

we filed earlier this week.

THE COURT:  All right.  

MR. MAIZEL:  And Ms. Moyron reminded me that the

March 22nd date for the designation of contracts, only

applies to the stalking horse bidder.  There is a separate

date for partial bid submission, and they would be expected

to submit it, their designation in conjunction with their

bids.  

THE COURT:  All right.

MR. MAIZEL:  So the March 22nd date only applies

to -- we’ll -- when we submit a time line, your Honor, with

the order, the bid procedures will have a time line, and

I’ll include that. 

THE COURT:  Yes.  Thank you. 

MR. MAIZEL:  And, your Honor, I know there are --

THE COURT:  I’m sorry.

MR. MAIZEL:  I believe there are other parties

here.  

THE COURT:  Yes.  

MR. KOHANSKI:  Good afternoon, your Honor.  Joe

Kohanski for UNAC.  I want to pick up on some points raised

by the creditors committee with respect to issues coming

down the pike.  The -- first of all, UNAC certainly

comprehends the difference between a 363 sale and the 1113
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process for rejection or modification of the CVA, but they

do overlap with respect to the flow of information and 

interchange. 

UNAC has not argued, for example, that rejection

under CVA must occur prior to an APA or some of the other

arguments that have been made by some of the unions.  But we

feel very strongly that there should be some way to sort of

harmonize the flow of information amongst the stalking

horse, the Debtors and any alternative bidders.  

I don’t want to characterize, you know, some of

the conversations or materials we received from the Debtor

so far, but I will -- they concern me greatly with respect

to being inconsistent with the very basic polarity of the

1113 process, in the sense of the company comes to the union

with a proposal.  And other than that, we’d actually had a

bit of discussion with the Debtors about, perhaps, elevating

UNAC to a consultation party.  

To be clear, we have no wild idea that this is

going to shape what happens with the basic economics of the

case, but we see it as an avenue to making sure that we do

have direct contact with the various people who may become

our counter-parties and our bargaining parties and our

people’s employers, depending on who purchases the asset.  

THE COURT:  All right.  Let me explore that just a

little bit.  In terms of information, what types of
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information and when do you want that information? 

MR. KOHANSKI:  Well, it’s really, you know, that’s

the process logic for the Debtor to manage in terms of the

Debtor’s obligation to come to the unions first with a

proposal.  And I understand that could be difficult because

they have a stalking horse and alternative bidders at the

same time. 

But, again, we’re looking to find a way to make

sure that we’re not looking at a situation where information

is clustered solely at the Debtor level.  We are not dealing

directly with the potential counter-parties.  Information

is, you know, getting confused accordingly.  

And on top of that, it just becomes potentially a

race to the bottom to the extent that you could have the

Debtor filtering information coming from potential counter-

parties, and we just get this cumulative effect of everybody

piling on with respect to economic changes, which may not

even be justified in the first place. 

THE COURT:  All right.  

Mr. Maizel.

MR. KOHANSKI:  Maybe a few minutes in the hallway

might be a useful vehicle, perhaps, to get this sorted out. 

Or maybe Mr. Maizel wants to speak to the issue, I honestly

don’t know, your Honor, but --

MR. KOHANSKI:  -- this is a continuing issue.
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THE COURT:  All right. 

MR. KOHANSKI:  And it will come back in the 1113

process, most certainly. 

THE COURT:  Well, I expect that’s correct.  On the

other hand, I wonder if it makes any sense to have

information, or the flow of information, go to

constituencies that don’t have a direct impact on the bids

and the analysis and weighing of those bids. 

And so I wonder if we have that type of

information go out, whether that could enure to the

detriment of the bidding process, and eventually just hurt

the bidding price, ultimately.  

MR. KOHANSKI:  Which is an issue we’re sensitive

to as well.  We certainly don’t want to walk into -- create

a problem that way.  And, of course, we would be doing

confidentiality agreements.  But --

THE COURT:  All right.  Well, the best I can do at

this point is to encourage some talks with respect to that. 

But if it comes down to a motion, then I’ll have to hear the

motion.  But at this point I think we’ll just leave it as it

is.  

MR. KOHANSKI:  Thank you, your Honor.

THE COURT:  Thank you.  

Anything further?  Yes.  

MR. MARGULIES:  Good afternoon, your Honor.  Craig
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Margulies with Margulies Faith, on behalf of Hooper

Healthcare Consulting.  

My client, just provided some context -- and I

think during the break we may have resolved some of our

issues, but this may be an issue that comes down the road. 

So I just wanted to address the Court briefly on this.

They provide consulting services to the hospital

to help the hospitals obtain Medicare and Medi-Cal benefits,

and increase those benefits.  For example, on the qualified

assurance funding that is one of the major assets of the

sale, they increased the benefit by about 16,000,000.  So my

client’s fees associated with that additional benefit.  

The question that we raised in addition as to this

bidding procedures motion, and the sale motion in general,

is that it’s vague as to where that fee is being paid.  And

we thought it was to the benefit of the bidders to be aware

that there may an issue as to who is obligated for that

payment, whether it’s the Debtor or a successful bidder. 

And the objection was that we don’t know who the

successful bidder is yet, so this not a bidding procedure

issue, it’s a sale motion issue.  And our position is that

it’s not necessarily just a sale motion issue, because it’s

more an issue of timing, because the payments that come from

the Medicare and Medi-Cal payments will straddle a closing

date.  So some of the payments may come in before the
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closing, so who’s going to pay the fee?  And some may come

in after the closing, so who will pay the fee?  

I think we may have resolved this issue, but my

client’s fee is about half-a-million dollars associated with

the qualified assurance funding, that is part of the asset

sale.  And then there’s an issue with services that my

client is providing ongoing to make sure that those funds

come in.  

So, there may be an issue that it’s an

administrative claim, and that may come up before the -- or

in connection with the sale motion, to try and address who’s

paying those fees.  

But with all that said, I think we may have a deal

that was reached in concept over the lunch hour.  So, we may

not have to have your Honor rule on anything down the road,

but I just wanted to raise it.

THE COURT:  Good.  

MR. MARGULIES:  Thank you. 

THE COURT:  I appreciate that. 

MR. MARGULIES:  Thank you.

THE COURT:  All right.  Anything else?  Anything

by telephone?  All right.  Very well.  Then I think we’re

done for today. 

MR. MAIZEL:  Great, your Honor.  There were items

11, 12 and 12.2.  They’re either vacated or continued?  Our
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next hearing I think is next Wednesday? 

THE COURT:  Right.

MR. MAIZEL:  Otherwise that’s all the Debtor has

for today, your Honor. 

THE COURT:  Very well.  If you can lodge the

orders then.  

MR. MAIZEL:  Thank you, your Honor. 

THE COURT:  Thank you very much.  

MR. MAIZEL:  And you again for the Court’s

patience.  

ALL PARTIES:  Thank you, your Honor.  

MR. YANT:  Your Honor, this is Ryan Yant on behalf

of St. Vincent IPA. 

THE COURT:  I’m sorry.  I heard somebody on the

telephone.  Yes.  Go ahead. 

MR. YANT:  Your Honor, this is Ryan Yant on behalf

of St. Vincent IPA and Angeles IPA.  We did have a minor

objection to the sale motion that, unless we’re continuing

it, I’d like to discuss it.  

THE COURT:  All right. 

MR. YANT:  So, your Honor, there are two

significant points that I’d like make up front.  First is,

our objection has nothing to do with the cash management

system.  As you recall, we entered a limited objection, just

simply stating that we wanted the language added to the sale
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motion order. 

So, one, our objection has nothing to do with cash

management system.  This is a red herring, and our request

for relief would have no impact on this in any fashion.  We

do not propose or seek any additional segregation of funds

beyond what is already required, and my point is --

THE COURT:  Before you go any further can -- I’m

not sure we got your appearance very clearly because people

were packing up.  So, why don’t you state your appearance

again, please. 

MR. YANT:  I’m sorry, your Honor.  Yes, sir.

THE COURT:  Go ahead.

MR. YANT:  J. Ryan Yant on behalf of both St.

Vincent IPA, the IPA for St. Vincent Medical Center, and

Angeles IPA, that serves that role at St. Frances.  

THE COURT:  All right.  Thank you, Mr. Yant.  Go

ahead. 

MR. YANT:  So, your Honor, I guess I’ll briefly

recap what I said.  So we have two main points up front that

the Court needs to be aware of before I proceed a little bit

further. 

So, one, in your tentative ruling, and also in the

Debtor’s response to our objection, there’s a mention of the

cash management system and how it’s infeasible to change

anything.  Up front, we are not attempting to alter or
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change how the cash management system works in any way.  And

what we are requesting doesn’t touch on those.  So, I think

there may have been a misconception of what we’re asking

for. 

Two, not only is this a very important issue for

my two clients, both from a monetary and from a practical

standpoint, but this issue potentially affects all creditors

subject to the cure issues upcoming. 

So, what is the issue?  Broadly, we simply want to

ensure that the funds are available to fully satisfy a

contested cure claim amount once these claims are finally

adjudicated.  

Reviewing the sale motion doesn’t actually do

that.  So in paragraph 59 of the sale motion it states in

pertinent part that:

     “The Debtor shall segregate from

the sale proceeds any disputed cure

amounts pending the resolution of any

such cure amount disputes.”

Cure amounts is a cap-like term, and that term

itself is defined in paragraph 56, which states that, “the

cure amount is the amount, if any, that the Debtor believes

are owed to each counter-party.” 

So, by taking a literal reading of the sale

motion, this states that Verity is going to segregate the
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cure motions as they deem appropriate, but they’re not -- or

the sale proceeds that they deem appropriate for the cure,

but not what a counter-party may assert.

And almost certainly a counter-party is going to

assert a higher cure amount than Verity does.  So, there’s

going to be a gap there that, under the express terms of the

sale motion, isn’t accounted for.  

So, for instance, if Verity asserts that Angeles

IPA is owned $1,000,000 for a cure, but our records reflect

$2.5 million, under the express terms of the sale motion,

Verity’s only going to make sure that $1,000,000 stays in

the account pending resolution of our cure issue.

So there’s potentially $1.5 million that we, if

successful, would be entitled, that may or may not be in the

bankruptcy estate and in that account when it comes time to

pay us.  When everything’s finally adjudicated.  

So, we’ve reached out to Verity and we tried to

get some clarity on this, because I don’t know if this is

potentially the way it’s written or not.  We have not gotten

any feedback, except for that they will only confirm that

the cure amounts will be on hold, to the extent that they

believe that they’re owed.  

But, Judge, what if Verity’s wrong?  What if,

ultimately, after reviewing everything, you determine, yes,

creditors such as us are owed more than what Verity asserts? 
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So, we just want assurance that those funds will continue to

be retained. 

You know, allowing Verity themselves to dictate

and arbitrate -- or to dictate what is held on behalf of

these potential cure issues, is almost a de facto 

determination of what these issues and amounts are, assuming

that ultimately you’re going to need to decide.  

So, with our particular clients, the difference

between what Verity believes is necessary to cure and what

we believe the cure amount is, will likely be significant. 

It’s most likely going to be someone where in the seven

figures for both clients.  

And we know that because, traditionally, prior to

bankruptcy, that’s always been the case.  So, every year

with our two clients there’s a final adjudication on what

that particular calendar is for what’s owed, and it almost

always is around $1,000,000 or a little bit more than that. 

So, compound the issue, it normally takes well

over a year after the close of that particular year before

there’s actually a final adjudication and there’s a final

agreement on what is owed.  So, for instance, the 2015

amount that’s due to St. Vincent IPA still is not finally

decided, and we’re several years down the road.  

So, assuming that the buyer wishes to assume our

contract, you will likely have a substantial discrepancy
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between what Verity believes the cure amount is and what we

believe the cure amount is.  Those discrepancies by their

very nature take months, if not years, to decide.  

And Verity, from the literal reading of the sale

motion, has not committed to ensure that the full potential

cure amount is available once there’s a final adjudication

down the road by your Honor.  

So all we ask is that Verity retain the full,

potential cure amounts that are alleged by the counter-

parties for all creditors, not just the IPA’s that we

represent.  So that if Verity is wrong, and if creditors,

such as ourselves, are truly owed more than Verity asserts,

those funds have not been spent or paid out, and those

creditors are not left holding the bag at the end of the

day. 

THE COURT:  All right.  Thank you.

MR. YANT:  Thank you, your Honor. 

THE COURT:  Mr. Maizel. 

MR. MAIZEL:  Well, your Honor, first of all, if

you look at the objection filed by St. Vincent IPA, it asks

for two forms of relief.  One, that we pay, the Debtors pay

in full the undisputed portion of the cure amount at the

time of closing of the sale, which I think we’ve agreed, we

will do already.  So, unnecessary relief. 

And the second part is, segregate the disputed
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portion of the cure amount based on the cure amount set

forth in the assumption objection of the counter-party. 

Well, they -- it’s interesting because that’s in paragraph

five.  

In paragraph four of the objection filed by St.

Vincent IPA, they quote the Debtors as saying -- the sale

motion as saying:

     “The Debtor shall segregate from

the sale proceeds any disputed cure

amounts pending the resolution of any

such cure amount disputes by the Court.”

So, they quote the language of the Debtor’s motion

saying, “the Debtors shall segregate from the sale proceeds

any disputed cure amounts,” which we think is pretty clear

on its face.  

In any event, the DIP order requires us to

segregate the entire sale proceeds pending further

determination of the resolution of the distribution of those

funds.  

There are going to be plenty of money on hand,

your Honor.  The Debtor’s already provided to segregate

disputed cure amounts.  We’d ask the Court to stick with its

tentative and deny the objection.  

THE COURT:  All right.  

Anything else, Mr. Yant?
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MR. YANT:  Your Honor, if I may respond to that.

THE COURT:  Yeah. 

MR. YANT:  Yes, your Honor.  So, I understand that

we did quote from the sale order, but I am -- I acknowledge

that.  But the sale order itself is unclear, and that’s the

whole point.  It has cure amounts in the expression that was

just quoted by opposing counsel that says, cure amounts --

capital:

     “Cure amounts is defined in

paragraph 56 as amounts, if any, that

the Debtor believes are owed to each

counter-party.”

So, therefore, based upon its own statement in its

own motion, it’s whatever the Debtor believes is what the

cure amounts is.  That is the issue.

The other issue is, there is a very long lag time,

particularly for my client, where there’s a final

adjudication on what we’re owed.  That will likely be the

case here.  

I don’t think anyone here believes that these

cases will be viable, running companies that are operating

as debtors-in-possession a year and a half from now, when

these issues may finally be determined for my client. 

So, are they going to hold money until that time? 

Are they not?   
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THE COURT:  Well, I think the answer is this. 

When we get to a sale, if we get to a sale, the Debtor will

have x amount of dollars, in which case you could renew your

objection and -- as far as the disputed amount of the cure

is concerned, and then we can hear it at that point.  

But at this point, how we’re going to treat a

disputed cure amount when we don’t have any funds with which

to pay cure amounts at this point, I think is premature. 

So I understand your concern.  I understand that

you want to try to get the mechanism right, and I think --

and I share that as well.  But I think we should do that

within the context of a bank account that has money that

could potentially fund the cure amount that is agreed upon,

and any disputed amount.  And we can, I think, fashion a

mechanism that would address that concern.

All right.  Thank you very much.  

MR. MAIZEL:  Thank you, your Honor. 

ALL PARTIES:  Thank you, your Honor.  

(Proceedings concluded.)

I certify that the foregoing is a correct

transcript from the electronic sound recording of the

proceedings in the above-entitled matter.

/s /Holly Martens             2-19-19                       
Transcriber Date
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Sonia R. Martin 

sonia.martin@dentons.com 
D +1 415-882-2476 

 

Dentons US LLP
One Market Plaza

Spear Tower, 24th Floor
San Francisco, CA 94105

United States

dentons.com

 
 

 
Larraín Rencoret ► Hamilton Harrison & Mathews ► Mardemootoo Balgobin ► HPRP ► Zain & Co. ► Delany Law ► Dinner Martin ► Maclay 
Murray & Spens ► Gallo Barrios Pickmann ► Muñoz ► Cardenas & Cardenas ► Lopez Velarde ► Rodyk ► Boekel ► OPF Partners 
113838127\V-2 

December 17, 2019  

VIA EMAIL 
 
Gary E. Klausner 
Levene, Neale, Bender, Yoo & Brill L.L.P. 
10250 Constellation Boulevard, Suite 1700  
Los Angeles, California 90067 
gek@lnbyb.com 

Robert W. Lundy, Jr. 
Hooper, Lundy & Bookman, P.C. 
1875 Century Park East, Suite 1600  
Los Angeles, California 90067 
rlundy@health-law.com 

 
Re: In re Verity Health System of California, et al., Case No. 2:18-bk-20151-ER 

Notice of Termination Effective Date 

Dear Mr. Klausner and Mr. Lundy: 

As you are aware, on November 25, 2019, November 27, 2019, and December 5, 2019, the Debtors 
sent Strategic Global Management, Inc. (“SGM”) notices of SGM’s material breaches under that 
certain asset purchase agreement [Docket No. 2305-1], dated January 8, 2019 (the “APA”), as 
approved by that certain Order (A) Authorizing the Sale of Certain of the Debtors’ Assets to 
Strategic Global Management, Inc. Free and Clear of Liens, Claims, Encumbrances, and Other 
Interests; (B) Approving the Assumption and Assignment of an Unexpired Lease Related Thereto; 
and; (C) Granting Related Relief entered May 2, 2019 [Docket No. 2306].   

As a result of each of the above material breach notices, the APA will terminate effective 
December 27, 2019. 

Very truly yours, 
 

Sonia R. Martin 
 

cc: Samuel R. Maizel (samuel.maizel@dentons.com) 
 Tania M. Moyron (tania.moyron@dentons.com) 
 Claude D. Montgomery (claude.montgomery@dentons.com) 
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