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TO THE COURT AND ALL PARTIES AND THEIR ATTORNEYS OF RECORD:  

PLEASE TAKE NOTICE that at the above referenced date, time and location, 

Retirement Plan for Hospital Employees (“RPHE”) will move the Court (the “Motion”) to enforce 

certain provisions of the Modified Second Amended Joint Chapter 11 Plan of Liquidation (Dated 

July 2, 2020) of the Debtors, the Prepetition Secured Creditors, and the Committee [Docket No. 

5466] (the “Plan”)1, to enforce parallel provisions of the Order Confirming Modified Second 

Amended Joint Chapter 11 Plan of Liquidation (Dated July 2, 2020) of The Debtors, The 

Prepetition Secured Creditors, And The Committee [Docket No. 5504] (the “Confirmation Order”) 

by ordering the following:   

(1) requiring payment in full of RPHE’s undisputed allowed administrative expense claim 

that became due on August 15, 2020 in the amount of $862,910;  

(2) requiring Verity Health System of California, Inc. (“VHS”), the Post Effective Date 

Debtors, and/or the Liquidating Trustee to fully fund the Administrative Claims Reserve created 

by the Plan by restoring to such reserve all funds earmarked for the Administrative Claims 

Reserve that were paid prior to or on the Effective Date of the Plan;  

(3) requiring VHS, the Post Effective Date Debtors, and/or the Liquidating Trustee to 

provide a detailed and complete accounting of payments made on or prior to the Effective Date 

that reduced or had the effect of reducing the Administrative Claims Reserve, and payments made 

after December 21, 2021, the date of the Postconfirmation Status Report and Request for Order 

Authorizing Liquidating Trustee to Pay Promptly Allowed Professional Claims in Accordance 

with the Final Compensation Orders and Plan of Liquidation [Docket No. 6348] (the “December 

Status Report”);  

(4) freezing all funds currently held by the Liquidating Trustee until this Motion has been 

decided and a detailed and complete accounting of payments made by the Liquidating Trust has 

been provided to the Court and made a part of the record in these cases; and  

(5) to the extent inconsistent with the foregoing, altering and/or amending the Order 

Granting Motion to Authorize Liquidating Trustee to Undertake Final Distribution Program for 

 
1 Capitalized terms used but not otherwise defined herein have the definitions set forth in the Plan. 
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Administrative Claims [Docket No. 6523] (the “Distribution Order”) pursuant to Federal Rule of 

Bankruptcy Procedure 9023 and Federal Rule of Civil Procedure 59(e). 

PLEASE TAKE FURTHER NOTICE that this Motion is based on this Notice of Motion 

and Motion, the accompanying Memorandum of Points and Authorities, the Motion to Allow 

Administrative Expense Claim of Retirement Plan for Hospital Employees [Docket 6543] and the 

declaration and papers in support thereof, all matters in the Docket of these cases, which the Court 

may judicially notice, supporting statements, arguments and representations of a counsel who will 

appear at the hearing on the Motion, the record in this case, and any other evidence properly 

brought before the Court in all other matters of which this Court may properly take judicial notice. 

PLEASE TAKE FURTHER NOTICE that any party opposing or responding to the 

Motion must file and serve the response (“Response”) on the moving party and the United States 

Trustee not later than 14 days before the date designated for the hearing.  A Response must be a 

complete written statement of all reasons in opposition thereto or in support, declarations and 

copies of all evidence on which the responding party intends to rely, and any responding 

memorandum of points and authorities. 

PLEASE TAKE FURTHER NOTICE that, pursuant to LBR 9013-1(h), the failure to 

file and serve a timely objection to the Motion may be deemed by the Court to be consent to the 

relief requested herein. 

 

Dated: June 29, 2021   TRODELLA & LAPPING LLP 
 

 
By:        /s/ Richard A. Lapping                  

Richard A. Lapping 
Attorneys for  
Retirement Plan for Hospital Employees  
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. BACKGROUND 

RPHE has a duly and timely asserted administrative expense claims in these cases, most 

recently asserted in its Motion to Allow Administrative Expense Claim of Retirement Plan for Hospital 

Employees [Docket No. 6543] (“RPHE Claim Motion”).  RPHE hereby incorporates the facts and 

background set forth in the RPHE Claim Motion and the Declaration of Michael Holdsworth in support 

thereof as though set forth in full.   

As indicated in the RPHE Claim Motion, a portion of RPHE’s administrative claim related 

to certain 2019 accruals payable in 2020 has not been contested, and the Debtors duly paid two of 

the three installments of $862,909 in 2020 but failed make the uncontested contribution due on 

August 15, 2020 in the amount of $862,910, and has made no further contributions to the Plan.  

(RPHE Claim Motion, para. 9.2)  Accordingly, RPHE’s uncontested administrative claim in the 

amount of $862,910 is an Allowed Administrative Claim under the Plan.  Indeed, the Debtors 

have admitted as much on the record:   

35.  Relying upon the Final Order Granting Emergency Motion 

of Debtors for Entry of Order: (I) Authorizing the Debtors to A) Pay 

Prepetition Employee Wages and Salaries, and (B) Pay and Honor 

Employee Benefits and Other Workforce Obligations; and (II) 

Authorizing and Directing the Applicable Bank to Pay All Checks and 

Electronic Payment Requests Made by the Debtors Relating to the 

Foregoing [Docket No.612] (the “Wage Order”), the Debtors have 

quantified an appropriate resolution of issues with the Retirement Plan 

for Hospital Employees (the “RPHE”), pursuant to which an 

administrative claim liability to RPHE for annual contributions will be 

funded in the ordinary course prior to the Effective Date with 

respect to 2019 accrued contributions payable in 2020.  The 

contribution will cover active employees whose benefits were not 
 

2 There is a typo in Paragraph 9 because the reference to RPHE failing to make the payment 
should be to the Debtors, the parties obligated. 
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previously frozen and is included in the results of operation and the 

available Effective Date Cash.   

The Debtor’s confirmation brief [Docket No. 5385], and the Declaration of Peter C. Chadwick, 

paragraph 35, page 124 of 229 (emphasis added).   

This statement is consistent with Section 2.1 of the Plan, which provides that, unless 

agreed otherwise, or the claim has not been allowed as of the Effective Date, the Holder of an 

Allowed Administrative Claim shall receive payment in full on the Effective Date or “in 

accordance with the terms and conditions of the particular transaction giving rise to such Allowed 

Administrative Claim, without any further action by the Holder of such Allowed Administrative 

Claim.”  As set forth in the RPHE Claim Motion, the third installment of $862,910 was due on 

August 15, 2020 or, at the latest, on the Effective Date, September 4, 20203.   

On December 21, 2020, the Post Effective Date Debtors and the Liquidating Trustee filed 

the December Status Report [Docket No. 6348].  The December Status Report contained several 

charts, one of which provided a summary of payment of Administrative Claims. 

 
A summary of the payments and distributions made on the Effective Date, or shortly thereafter, are as 
follows: 
Payments to Bond Trustees (Secured Claims)  $  370,349,799  
Payments to other secured creditors  $      2,444,750  
Payment of allowed Administrative/Priority claims  $      8,031,440  
Payments to Liquidating Trustee  $     88,579,441  
Total Payments on Effective Date  $   469,405,430  

  
Payment of Allowed Administrative Claims between Plan Confirmation and 
Effective Date  $     16,138,075  
Payment of Allowed Employee and Capitation Claims after Effective Date  $       6,936,399  
Funding of Post-Effective Date Debtors Operating Budget  $       2,500,000  
[Subtotal (not stated in report)  $     25,574,474] 
Total Payments Under Plan on or about Effective Date  $    494,979,904  

December Status Report, p. 3 of 10 (emphasis added).  Note that the chart states that $16,138.075 

was paid between Plan Confirmation and Effective Date, not on the Effective Date, and not after 

the Effective Date.  This table was repeated verbatim on page 3 of 8 of the Postconfirmation 

 
3 The Effective Date was established as September 4, 2020 in the Notice of Occurrence of 
Effective Date of Modified Second Amended Joint Chapter 11 Plan of Liquidation (Dated July 2, 
2020) of The Debtors, The Prepetition Secured Creditors, and The Committee [Docket No. 6044].   
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Status Report filed April 13, 2021 [Docket No. 6454] (the “April Status Report”).  The December 

Status Report contains a number of ambiguities.  At pages 4 to 5 of 10, it states:  

On or about the Effective Date, the Debtors paid approximately 

$21,871,168 to Holders of Administrative Claims that had been allowed 

as of the Effective Date, and transferred $63,678,100 to the Liquidating 

Trust to create the reserves in the amounts required by the Confirmation 

Order.   

There is no explanation of how this figure relates to the chart quoted above.  None of the 

numbers add up to $21,871,168.  The only thing that is crystal clear is that the Post Confirmation 

Debtors and the Liquidating Trustee have admitted that some of the Administrative Claim 

payments were not made on the Effective Date and were therefore made prior to the Effective 

Date.  As the following passage goes on to say, they were not made after the Effective Date.   

Since the Effective Date, the Liquidating Trust has paid an additional 

$15,964,170 to Holders of Administrative Claims allowed after the 

Effective Date, for total payments to Administrative Claimants of 

$37,835,338. Currently, there is approximately $17,713,930 in the 

Administrative Claims Reserve to be used to pay all remaining 

Administrative Claims (not including the deposit in the amount of $30 

million related to the SGM Sale held in a separate, segregated account). 

Id.  But what is arguably even more remarkable, is that Post Confirmation Debtors and the 

Liquidating Trustee reveal that they have a balance of $17,713,930 remaining in the 

Administrative Claims Reserve, which they estimate will be $26.5 million short of then-projected 

administrative claims.   

The April Status Report was similarly ambiguous, repeating as it does the chart quoted 

above, and then adding additional payment figures that do not add up.   

On the Effective Date, the Debtors transferred $63,678,100 to the 

Liquidating Trust to create the reserves required by the Confirmation 

Order. Prior to the transfer of the foregoing funds to the Liquidating 

Case 2:18-bk-20151-ER    Doc 6553    Filed 06/29/21    Entered 06/29/21 17:10:39    Desc
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Trust on the Effective Date, (i) $8,723,794 of claims were paid, (ii) there 

were additional reserves of $2,799,840 in the Administrative Claims 

Reserve based on resolution of Plan objections, and (iii) $13,147,374 

was paid on the Effective Date to various administrative claimants. 

April Status Report, page 5 of 8.  None of these figures match the figures in the chart.  However, 

(i) $8,723,794 and (iii) $13,147,374 do add up to $21,871,168, which the passage quoted from the 

December Status Report indicates were paid “on or about” the Effective Date.  Based on these 

statements, either $8,723,794 or, from the chart, $16,138,075 was paid apparently from the 

Administrative Claims Reserve prior to the Effective Date.   

On May 11, 2021, the Post Effective Date Debtors and the Liquidating Trustee filed their 

Motion to Authorize Liquidating Trustee to Undertake Final Distribution Program for 

Administrative Claims [Docket No. 6475] (“Distribution Motion”).  Nothing in the Distribution 

Motion clarified any of these ambiguities.   

The Plan is unambiguous as to what Administrative Claims may be paid from the 

Administrative Claims Reserve.  The Plan provides (emphasis added): 

1.15 Administrative Claims Reserve means Cash to be set aside 

by the Debtors on the Effective Date in an aggregate amount sufficient 

to fund a reserve for the payment of all unpaid Allowed Administrative 

Claims that will be paid after the Effective Date and all 

Administrative Claims that are not yet Allowed as of the Effective Date. 

The amount of such reserve shall be determined and approved by the 

Bankruptcy Court at the Confirmation Hearing in accordance with the 

procedures established in Section 15.3. 

Thus, in order for funds from the Administrative Claims Reserve to be used to pay an 

Allowed Administrative Claim, other than claims that become allowed later, the claim must be 

unpaid on the Effective Date and paid after the Effective Date.  Not before, and not on the 

Effective Date.  Section 2.1 of the Plan makes no provision for use of funds from the 

Administrative Expense Reserves, except “to the extent the Allowed Administrative Claim had 

Case 2:18-bk-20151-ER    Doc 6553    Filed 06/29/21    Entered 06/29/21 17:10:39    Desc
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not yet been Allowed on the Effective Date, from the Administrative Claims Reserve pursuant to 

Sections 7.9(d) and 15.3 hereof.”   

Section 15.3 is equally precise as to the use of funds from the Administrative Claims 

Reserve:   

The Administrative Claims Reserve shall be established on the Effective 

Date in an amount determined by the Bankruptcy Court in order to 

satisfy all Administrative Claims that have not been Allowed as of the 

Effective Date and all Allowed Administrative Claims that will be paid 

after the Effective Date. 

Plan, Section 15.3 (emphasis added).  Nothing in the Confirmation Order changes these 

provisions.  Paragraph 24 of the Confirmation Order establishes the Administrative Claims 

Reserve as $52,749,000 and then goes on to say:   

Excluding any Administrative Claim of SGM that may become Allowed 

after the Effective Date, the amount of the Administrative Claims 

Reserve is sufficient to satisfy any unpaid Administrative Claims that 

are Allowed as of the Effective Date and any unpaid Administrative 

Claims that may become Allowed after the Effective Date. 

Notably, Paragraph 24 does not change or even reference the requirement, stated explicitly twice 

in the Plan, that the Administrative Claims Reserve funds can only be used for claims “that will be 

paid after the Effective Date.” (Plan, Sections 1.15 and 15.3.)  The Confirmation Order only 

addresses the sufficiency of the funds in the Administrative Claims Reserve ultimately, when the 

Plan permits, i.e., after the Effective Date, to satisfy unpaid Administrative Claims that are 

Allowed as of the Effective Date.  

The April Status Report revealed another remarkable fact—that the remaining 

Administrative Claims Reserve had been reduced from the December balance of $17,713,929 to 

$5,447,746.  (April Status Report, page 5 of 8, line 13.)  Thus, even though it was acknowledged 

in the December Status Report that there would be a $26.5 million shortfall, the Liquidating 

Trustee proceeded to pay approximately $12,266,183 to Holders of Administrative Claims, 
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apparently in the full amount of the claims.  To the extent that the Distribution Motion was an 

appropriate mechanism to deal with a manifest shortfall in the Administrative Claims Reserve, it 

is incomprehensible that furnished with the same information and projections in December, the 

Liquidating Trustee waited until the proposed distribution dropped from approximately 47 cents 

on the dollar to 21 cents, if that.  It is one thing to massively underestimate potential claims on the 

Effective Date, but quite another to deplete reserves in the face of known facts, as the Liquidating 

Trustee apparently did between the December Status Report and the April Status Report.   

II. ARGUMENT 

A. Motions Under Rule 59(e) 

The Ninth Circuit summarized the function of a Rule 59(e) motion to alter or amend a 

judgment thusly:   

Rule 59(e) provides a mechanism by which a trial judge may alter, 

amend, or vacate a judgment. See Foman v. Davis, 371 U.S. 178, 83 S. 

Ct. 227, 9 L. Ed. 2d 222 (1962). Rule 59(e) provides an efficient 

mechanism by which a trial court judge can correct an otherwise 

erroneous judgment without implicating the appellate process. As noted 

by this court in United States v. Walker, 601 F.2d 1051, 1058 (9th Cir. 

1979): "Errors in the trial court may be most speedily corrected by the 

trial judge. Frequently a trial judge has had to rule on difficult questions 

under time pressures and without thorough briefing by the parties. A 

motion for reconsideration may, in some instances, avoid the necessity 

of an appeal.” 

Clipper Exxpress v. Rocky Mt. Motor Tariff Bureau, 674 F.2d 1252, 1260 (9th Cir. 1982).  The 

motion can be granted in the discretion of the trial judge to correct clear error.  399 Orange St. 

Partners v. Arnold, 179 F.3d 656, 665 (9th Cir. 1998).   

Here, the Court’s Memorandum of Decision Granting Motion to Authorize Liquidating 

Trustee to Undertake Final Distribution Program for Administrative Claimants [Docket No. 

6515], at page 5 of 10, states:   

Case 2:18-bk-20151-ER    Doc 6553    Filed 06/29/21    Entered 06/29/21 17:10:39    Desc
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The most straightforward reading of this provision [Paragraph 24 of the 

Confirmation Order] is that the Administrative Claims Reserve could be 

used both to (1) make payments on the Effective Date to Holders of 

Administrative Claims that were Allowed as of the Effective Date and 

(2) to make payments after the Effective Date to Holders of 

Administrative Claims that became Allowed after the Effective Date. 

Therefore, the $21 million in payments to Holders of Administrative 

Claims that the Debtors made on the Effective Date are properly 

attributable to the Administrative Claims Reserve. 

But, as demonstrated above, Paragraph 24 of the Confirmation Order does not address the timing 

of the payments and does not contradict the two provisions of the Plan that directly do address the 

timing of the payments, Sections 1.15 and 15.3.   

B. The Court has the Power and Jurisdiction to Enforce the Plan 

Section 14.1(d) of the Plan provides: “the Bankruptcy Court shall retain jurisdiction to: . . . 

(d) ensure that distributions to holders of Allowed Claims are accomplished in accordance with 

the Plan . . . .” 

Bankruptcy Code Section 1142 provides, in pertinent part: 

(a) Notwithstanding any otherwise applicable nonbankruptcy law, rule, 

or regulation relating to financial condition, the debtor and any entity 

organized or to be organized for the purpose of carrying out the plan 

shall carry out the plan and shall comply with any orders of the court. 

(b) The court may direct the debtor and any other necessary party . . . to 

perform any other act . . . that is necessary for the consummation of the 

plan. 

A bankruptcy court may explicitly retain jurisdiction over aspects of a plan related to its 

administration and interpretation.  United States v. Unger, 949 F.2d 231, 234 (8th Cir. 1991), 

citing In re Johns-Manville Corp., 97 B.R. 174, 180 (Bankr. S.D.N.Y. 1989).   

Clearly, in addition to compliance with the terms of the Plan, there are serious issues with 
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the Liquidating Trustee’s management of the Liquidating Trust and a lack of clear and transparent 

accounting of the payments made and their timing.  The Court can and should issue orders that 

provide for an open and transparent review of the past and proposed future treatment of 

Administrative Claims under the Plan.   

III. CONCLUSION 

For the reasons stated above, the Court should issue one or more orders:   

(1) requiring payment in full of RPHE’s undisputed allowed administrative expense claim 

that became due on August 15, 2020 in the amount of $862,910;  

(2) requiring VHS, the Post Effective Date Debtors, and/or the Liquidating Trustee to fully 

fund the Administrative Claims Reserve created by the Plan by restoring to such reserve all funds 

earmarked for the Administrative Claims Reserve that were paid on or prior to the Effective Date 

of the Plan;  

(3) requiring VHS, the Post Effective Date Debtors, and/or the Liquidating Trustee to 

provide a detailed and complete accounting of payments made on or prior to the Effective Date 

that reduced or had the effect of reducing the Administrative Claims Reserve, and payments made 

after December 21, 2021, the date of the December Status Report;  

(4) freezing all funds currently held by the Liquidating Trustee until this Motion has been 

decided and a detailed and complete accounting of payments made by the Liquidating Trust has 

been provided to the Court and made a part of the record in these cases; and  

(5) to the extent inconsistent with the foregoing, altering and/or amending the Distribution 

Order pursuant to Federal Rule of Bankruptcy Procedure 9023 and Federal Rule of Civil 

Procedure 59(e). 

 

Dated: June 29, 2021    TRODELLA & LAPPING LLP 
 

 
By:        /s/ Richard A. Lapping                  

Richard A. Lapping 
Attorneys for  
Retirement Plan for Hospital Employees  
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