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Lucas W. Brown
Katharine E. Scott
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Stephen Iacovo (pro hac vice pending)
191 North Wacker Drive
Chicago, Illinois 60606
Telephone: (312) 845-1200
Facsimile: (312) 596-5500
Proposed Counsel to Debtors
and Debtors in Possession
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
1

Chapter 11

Vewd Software USA, LLC, et al.,

Case No. 21-12065 (MEW)
Debtors.
(Joint Administration Requested)

DEBTORS’ MOTION FOR
ENTRY OF INTERIM AND FINAL ORDERS
(A) AUTHORIZING THE DEBTORS TO PAY CERTAIN
PREPETITION CLAIMS OF NON-U.S. VENDORS AND SERVICE
PROVIDERS; (B) AUTHORIZING BANKS TO HONOR AND PROCESS CHECK AND
ELECTRONIC TRANSFER REQUESTS; AND (C) GRANTING RELATED RELIEF
Vewd Software USA, LLC and its affiliated debtors and debtors in possession (each
a “Debtor” and, collectively, the “Debtors”) in the above-captioned chapter 11 cases, by and
1

The Debtors in these chapter 11 cases, for which joint administration has been requested, along with the last
four digits of their tax identification numbers, are as follows: Vewd Software USA, LLC (9013); Vewd
Software AS (8011); and Last Lion Holdco AS (4926).
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through their undersigned proposed counsel, hereby submit this motion (this “Motion”) for entry
of interim and final orders, substantially in the forms attached hereto as Exhibit A and
Exhibit B, respectively, (a) authorizing, but not directing, the Debtors to pay, in the ordinary
course of business, certain prepetition claims of non-U.S. vendors and service providers
(the “Non-U.S. Vendors”) and to continue to honor and pay postpetition obligations to the
Non-U.S. Vendors in the ordinary course of business, (b) authorizing banks and other financial
institutions to honor and process check and electronic transfer requests related to the foregoing,
and (c) granting related relief. In support hereof, the Debtors rely on (a) the Declaration of
Richard W. Morgner, Proposed Investment Banker of the Debtors, in Support of Chapter 11
Petitions and Debtors’ Motion to Obtain Postpetition Debtor-in-Possession Financing
(the “Morgner First Day Declaration”), filed contemporaneously herewith, and (b) the
Declaration of Aneesh Rajaram, Chief Executive Officer of Vewd Software AS, in Support of
Chapter 11 Petitions and First Day Motions (the “Rajaram First Day Declaration,” and together
with the Morgner First Day Declaration, collectively, the “First Day Declarations”), filed
contemporaneously herewith, and further represent as follows:2
JURISDICTION AND VENUE
1.

This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and

1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue of these cases and this
proceeding is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.
2.

The statutory bases for the relief requested herein are sections 105(a), 363,

1107(a), and 1108 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the First
Day Declarations.

2
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Code”), and Rules 6003 and 6004 of the Federal Rules of Bankruptcy Procedure
(the “Bankruptcy Rules”).
RELIEF REQUESTED
3.

The Debtors respectfully request entry of interim and final orders, substantially in

the forms attached hereto as Exhibit A and Exhibit B (respectively, the “Interim Order” and
the “Final Order”): (a) authorizing, but not directing, the Debtors to pay, in the ordinary course
of business, certain prepetition claims of Non-U.S. Vendors (the “Vendor Claims”) and to
continue to honor and pay postpetition obligations to the Non-U.S. Vendors in the ordinary
course of business; (b) authorizing banks and other financial institutions (collectively,
the “Banks”) to honor and process check and electronic transfer requests related to the foregoing;
and (c) granting related relief. By this Motion, out of an abundance of caution, the Debtors
request that the Court authorize, but not direct, the payment of Vendor Claims in an aggregate
amount not to exceed $190,000, which represents an amount equal to approximately one month
of the Debtors’ historical payments to the Non-U.S. Vendors.

With respect to the relief

requested herein, the Debtors request that they be authorized to use $95,000 on an interim basis
(the “Interim Vendor Claims Cap”), with the balance to be approved at a final hearing on this
Motion (the “Final Vendor Claims Cap”).3
4.

To the extent any payments of Vendor Claims are made through agents to the

Debtors, these agents are not entitled to keep such payments or use to offset against amounts
owed to the agents by the Debtors as such offset or payments would be in violation of the
automatic stay pursuant to section 362 of the Bankruptcy Code.

3

For the avoidance of doubt, the Interim Vendor Claims Cap and the Final Vendor Claims Cap shall apply to
any payment by the Debtors to Non-U.S. Vendors on account of the Vendor Claims whether paid pursuant to
disbursements from the Vendor Disbursement Accounts (as defined herein) or paid directly by the Debtors to
Non-U.S. Vendors.

3
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Finally, the Debtors respectfully request that the Court schedule a final hearing to

consider approval of this Motion on a final basis.
BACKGROUND
6.

The Debtors (together with their non-Debtor direct and indirect subsidiaries,

the “Company”) are a market leader in enabling the transition from cable, broadcast, and satellite
television platforms to over-the-top (“OTT”) video streaming services. The Company’s suite of
OTT solutions enables customers and partners such as Sony, Verizon, Samsung, and TiVo to
seamlessly reach the growing number of consumers who watch content on connected devices.
With over 15 years of experience in the connected television device and OTT industry, the
Company boasts technological expertise to satisfy the ever-evolving demands of the
marketplace.
7.

On the date hereof (the “Petition Date”), each Debtor filed a voluntary petition for

relief pursuant to chapter 11 of the Bankruptcy Code. The Debtors are operating their business
and managing their properties as debtors in possession pursuant to sections 1107(a) and 1108 of
the Bankruptcy Code. Concurrently with the filing of this Motion, the Debtors filed a motion
requesting procedural consolidation and joint administration of these chapter 11 cases pursuant
to Bankruptcy Rule 1015(b). No trustee, examiner, or official committee of unsecured creditors
has been appointed in these chapter 11 cases.
8.

Additional factual background regarding the Debtors, including their business

operations, corporate and capital structures, and the events leading to the filing of these
chapter 11 cases, is set forth in detail in the First Day Declarations, filed concurrently herewith
and incorporated herein by reference.

4
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THE NON-U.S. VENDORS
9.

The Debtors are a market leader in providing OTT video streaming services to

consumers around the globe. The Debtors’ success depends on their access to and relationships
with a small network of manufacturers, vendors, suppliers, accounting and financial services
providers, sourcing firms and brokers, and third-party logistics providers, the overwhelming
majority of which are located outside the United States. Historically, the Debtors’ payments to
Non-U.S. Vendors have totaled approximately $190,000 per month. As of the Petition Date,
there are no outstanding amounts due and owing on account of the Vendor Claims. By this
Motion, out of an abundance of caution, the Debtors seek authority to continue to pay the Vendor
Claims up to an aggregate amount not to exceed $190,000, including to pay amounts incurred
prepetition but that were invoiced by Non-U.S. Vendors to the Debtors postpetition, and to
continue to honor and pay obligations to the Non-U.S. Vendors in the ordinary course of
business on a postpetition basis.
10.

It is essential to the Debtors’ restructuring efforts that the Debtors be authorized

to pay the Vendor Claims to maintain the supply of the products and services critical to the
Debtors’ business operations (the “Products and Services”). Specifically, the Debtors rely on
Non-U.S. Vendors for ordinary course business services and supplies, telecommunication
services, metadata services, and global accounting services. In addition, the Debtors’ rely on a
third-party accounts payable provider, Tipalti, Inc. (“Tipalti”), to streamline their invoice-based
payments to third-party vendors worldwide with such vendors generally receiving payment from
Tipalti in local currencies. Specifically, on a weekly basis, the Debtors fund five operating bank
accounts controlled and managed by Tipalti (the “Vendor Disbursement Accounts”). Such funds
are transferred by the Debtors via wire transfer based on the vendor invoices to be paid during

5
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Tipalti then, after receiving Company approval, remits payment within

24-48 hours of receiving such funds to vendors designated by the Company. Tipalti directly
manages the Vendor Disbursement Accounts and receives payment through a transaction-based
fee structure, with such fees included in the Company’s funding of the Vendor Disbursement
Accounts (the “Vendor Disbursement Fees”). The Vendor Disbursement Accounts are integral
to the Debtors’ operations. Non-payment of the Vendor Disbursement Fees and any resulting
disruption in the disbursement of funds from the Vendor Disbursement Accounts risks
employees and vendors declining to perform at this critical time.

As of the Petition Date, there

are no outstanding amounts due and owing on account of the Vendor Disbursement Fees. By this
Motion, out of an abundance of caution, the Debtors seek authority to continue to pay the Vendor
Disbursement Fees, including to pay prepetition amounts incurred on account of the Vendor
Disbursement Fees, and to continue to honor and pay such obligations in the ordinary course of
business on a postpetition basis.
11.

Absent the services provided by the Non-U.S. Vendors, the Debtors’ operations

would be severely impaired.

Moreover, due to the global nature of the Non-U.S.

Vendors’ services, the Debtors would likely be unable to obtain comparable services from
alternative sources on a cost-effective bases within a reasonable timeframe without detriment to
the Debtors’ estates. Indeed, the Debtors believe that the costs associated with switching to
different service providers would be greater than the cost of paying the Vendor Claims to the
existing Non-U.S. Vendors. Accordingly, failure to pay the prepetition claims of the Non-U.S.
Vendors, including any outstanding Vendor Disbursement Fees, if any, and obtain the needed
products and services may result in lost or reduced revenue and strained vendor and employee
relations that could have material consequences for the Debtors’ business.

6
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payment of the Vendor Claims is in the best interests of the Debtors’ estates and their
stakeholders because it will preserve the Debtors’ going concern value and maximize the value
of property available to satisfy creditors. Moreover, the Debtors intend to assume their contracts
with the Non-U.S. Vendors, as applicable, as part of their chapter 11 process. Payment of the
Vendor Claims at this juncture will therefore simply accelerate the timing, but not change the
amount, of such payments and will provide great comfort to the Non-U.S. Vendors as parties
essential to the Debtors’ continuing operations.
12.

Lastly, if the Debtors fail to pay the Vendor Claims, there is a significant risk that

the Non-U.S. Vendors may consider themselves beyond the jurisdiction of the Court, disregard
the automatic stay, and engage in conduct that could disrupt the Debtors’ operations, including,
among other things, withholding goods and services from the Debtors and/or ceasing to do
business with the Debtors due to the negative perceptions of commencing these chapter 11 cases.
Such actions would have an immediate and irreparable impact on the Debtors’ business
operations and divert significant attention and resources away from the Debtors’ reorganization
efforts at the outset of these chapter 11 cases. As such, the Debtors must obtain authority to pay
the Vendor Claims to ensure the stability of their global business operations.
13.

For all these reasons, and to maintain stability during this critical stage of these

chapter 11 cases and to avoid jeopardizing the Debtors’ global supply chain and operations going
forward, the Debtors seek the relief requested herein.4

4

Notwithstanding the relief requested herein, the Debtors reserve all of their rights and remedies under the
Bankruptcy Code and other applicable law to pursue any cause of action against any Non-U.S. Vendor on
account of, among other things, any violation of the automatic stay pursuant to section 362(a)(6) of the
Bankruptcy Code.

7
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BASIS FOR RELIEF
I.

THE COURT MAY AUTHORIZE, BUT NOT DIRECT, THE DEBTORS TO PAY
THE VENDOR CLAIMS PURSUANT TO SECTIONS 105 AND 363 OF THE
BANKRUPTCY CODE.
14.

Courts have recognized that it is appropriate to authorize the payment of

prepetition obligations, including payments to certain trade vendors, when it is necessary to
protect and preserve the estate. See, e.g., Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 985
(2017) (noting that courts “have approved . . . ‘critical vendor’ orders that allow payment of
essential suppliers’ prepetition invoices”); see also In re Just for Feet, Inc., 242 B.R. 821, 826
(D. Del. 1999) (finding that payment of prepetition claims to certain foreign and domestic trade
vendors was “essential to the survival of the debtor during the chapter 11 reorganization”); In re
Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989) (“The ability of a bankruptcy
court to authorize the payment of pre-petition debt when such payment is needed to facilitate the
rehabilitation of the debtor is not a novel concept.”); Armstrong World Indus., Inc. v. James A.
Phillips, Inc., (In re James A. Phillips, Inc.), 29 B.R. 391, 397–98 (S.D.N.Y. 1983) (relying on
section 363 to allow debtor in possession to pay prepetition claims). In so doing, these courts
acknowledge that several legal theories rooted in sections 105(a) and 363(b) of the Bankruptcy
Code support the payment of prepetition claims as provided herein.

8
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Section 363(b) of the Bankruptcy Code permits a bankruptcy court, after notice

and a hearing, to authorize a debtor to “use, sell, or lease, other than in the ordinary course of
business, property of the estate.” 11 U.S.C. § 363(b)(1). A debtor’s decision to use, sell or lease
assets outside the ordinary course of business must be based upon the sound business judgment
of the debtor. See In re Chateaugay Corp., 973 F.2d 141, 143 (2d Cir. 1992); In re Global
Crossing Ltd., 295 B.R. 726, 743 (Bankr. S.D.N.Y. 2003); In re Ionosphere Clubs, 100 B.R. 670,
675 (Bankr. S.D.N.Y. 1989).
16.

Courts also authorize payment of prepetition claims in appropriate circumstances

based on section 105(a) of the Bankruptcy Code, which codifies a bankruptcy court’s inherent
equitable powers to “issue any order, process, or judgment that is necessary or appropriate to
carry out the provisions of this title.” 11 U.S.C. § 105(a). Pursuant to section 105(a) of the
Bankruptcy Code, courts may authorize pre-plan payments of prepetition obligations when
essential to the continued operation of a debtor’s businesses. See Just for Feet, 242 B.R. at
825−26. Specifically, a court may use its power pursuant to section 105(a) of the Bankruptcy
Code to authorize payment of prepetition obligations pursuant to the “necessity of payment” rule
(also referred to as the “doctrine of necessity”). See, e.g., In re Ionosphere Clubs, Inc., 98 B.R.
174, 176 (Bankr. S.D.N.Y 1989) (recognizing the existence of the judicial power to authorize a
debtor in possession to pay prepetition claims where such payment “is essential to the continued
operation of the debtor”); In re Lehigh & New England Railway Co., 657 F.2d 570 (3d Cir.
1981) (stating that courts may authorize payment of prepetition claims when there “is the
possibility that the creditor will employ an immediate economic sanction, failing such
payment”); see also In re Columbia Gas Sys., Inc., 171 B.R. 189, 191–92 (Bankr. D. Del. 1994)
(noting that, in the Third Circuit, debtors may pay prepetition claims that are essential to the

9
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continued operation of the business). A bankruptcy court’s use of its equitable powers to
“authorize the payment of prepetition debt when such payment is needed to facilitate the
rehabilitation of the debtor is not a novel concept.” Ionosphere Clubs, 98 B.R. at 175–76 (citing
Miltenberger v. Logansport, C. & S.W. Ry. Co., 106 U.S. 286 (1882)). Indeed, at least one court
has recognized that there are instances when a debtor’s fiduciary duty can “only be fulfilled by
the preplan satisfaction of a prepetition claim.” In re CoServ, 273 B.R. at 497.
17.

In In re Structurlite Plastics Corp., 86 B.R. 922, 931 (Bankr. S.D. Ohio 1988), the

bankruptcy court recognized that “a bankruptcy court may exercise its equity powers pursuant to
105(a) to authorize payment of prepetition claims where such payment is necessary to ‘permit
the greatest likelihood of survival of the debtors and payment of creditors in full or at least
proportionately.’” The court explained that “a per se rule proscribing the payment of pre-petition
indebtedness may well be too inflexible to permit the effectuation of the rehabilitative purposes
of the [Bankruptcy] Code.” Id. at 932. This flexible approach is particularly critical when, as
here, the Non-U.S. Vendors are crucial to the continued operation of the Debtors’ businesses and
where it would be difficult or cost prohibitive to replace such vendors. In addition, given that the
Non-U.S. Vendors are located around the globe, these vendors may disregard the automatic stay
and engage in conduct detrimental to the Debtors’ reorganization efforts should the Debtors fail
to pay the Vendor Claims.
18.

Allowing the Debtors to pay the Vendor Claims pursuant to sections 363(b) and

105(a) of the Bankruptcy Code is consistent with the “two recognized policies” of chapter 11 of
the Bankruptcy Code—preserving going concern value and maximizing the value of property
available to satisfy creditors. See Bank of Am. Nat’l Trust & Savs. Ass’n v. 203 N. LaSalle St.
P’Ship, 526 U.S. 434, 453 (1999).

Failure to pay the Vendor Claims could harm the

10
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Debtors’ ability to obtain necessary Products and Services, prevent the Debtors from preserving
favorable trade terms, and increase the likelihood for significant disruptions to the
Debtors’ global operations. This, in turn, could cause the Debtors to lose needed goods and
services, which would negatively affect profitability during the crucial stages of these chapter 11
cases. The resulting harm to the Debtors’ estates far outweighs the cost associated with paying
the Debtors’ prepetition obligations to the Non-U.S. Vendors. Thus, the Debtors’ other creditors
will be no worse off, and in fact will fare far better, if the Debtors are empowered to negotiate
such payments to achieve a smooth transition into bankruptcy with minimal disruption to their
operations.
19.

Accordingly, in light of the potential for immediate and irreparable consequences

if the Non-U.S. Vendors do not continue to provide uninterrupted and timely deliveries of
Products and Services, the Debtors have determined, in the exercise of their business judgment,
that payment of Vendor Claims necessary to the go-forward business may be essential to avoid
costly disruptions to their operations. Moreover, as noted above, payment is in the best interest
of the Debtors’ estates and its stakeholders and will not harm the recoveries of the Debtors’ other
creditors in these chapter 11 cases. For these reasons, the Debtors believe the relief requested
herein is vitally necessary to preserve the value of their estates for the benefit of all stakeholders
in these chapter 11 cases and should be granted.
20.

The Debtors have examined other options short of payment of the Vendor Claims

and have determined that to avoid significant disruption of the Debtors’ operations the Debtors
must pay the Vendor Claims. Accordingly, the Debtors request that the Court grant the relief
sought by the Motion, which relief is the same as or similar to relief granted in other chapter 11
cases commenced in this jurisdiction. See, e.g., In re Centric Brands Inc., Case No. 20-22637

11
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(SHL) (Bankr. S.D.N.Y. June 10, 2020); In re Avianca Holdings S.A., Case No. 20-11133 (MG)
(Bankr. S.D.N.Y. June 9, 2020); In re Frontier Comm. Corp., et al., Case No. 20-22476 (RDD)
(Bankr. S.D.N.Y. Apr. 20, 2020); In re Windstream Holdings, Inc., et al., Case No. 19-22312
(RDD) (Bankr. S.D.N.Y. Feb. 25, 2019); In re Barneys New York, Inc., Case No. 19-36300
(CGM) (Bankr. S.D.N.Y. Sept. 5, 2019).5
II.

THE COURT SHOULD AUTHORIZE THE BANKS TO HONOR AND PROCESS
THE DEBTORS’ PAYMENTS IN ACCORDANCE WITH THE MOTION.
21.

The Debtors also request that the Court authorize the Banks, when requested by

the Debtors, in their discretion, to honor and process checks or electronic fund transfers drawn
on the Debtors’ bank accounts to pay the Vendor Claims, whether such checks or other requests
were submitted prior to, or after, the Petition Date; provided that sufficient funds are available in
the applicable bank accounts to make such payments. The Debtors further request that all of the
Banks be authorized to rely on the Debtors’ designation of any particular check or electronic
payment request that is approved pursuant to the Interim and Final Orders.
THE REQUIREMENTS OF BANKRUPTCY RULE 6003 ARE SATISFIED
22.

Pursuant to Bankruptcy Rule 6003(b), any motion seeking to use property of the

estate pursuant to section 363 of the Bankruptcy Code or to satisfy prepetition claims within
21 days of the Petition Date requires that the Debtors demonstrate that such relief “is necessary
to avoid immediate and irreparable harm.” As set forth throughout this Motion, the success of
these chapter 11 cases depends upon the continued receipt of the Products and Services. Without
such Products and Services, the Debtors’ estates would suffer immediate and detrimental
consequences to the Debtors’ business, which would jeopardize the Debtors’ efforts to preserve
and maximize the value of their estates, to the detriment and prejudice of all of the
5

Because of the voluminous nature of the orders cited herein, such orders are not attached to this Motion. Copies
of these orders, however, are available upon request.

12
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Debtors’ stakeholders. As the Debtors operate in the highly competitive streaming services
industry, the Debtors cannot afford any material disruptions of their business operations or
present anything less than a “business as usual” appearance to the public. Moreover, it is the
Debtors’ business judgment that continuation of their positive relationship with the Non-U.S.
Vendors is necessary to avoid any unexpected or inopportune interruption to their operations and
increases the likelihood of successfully prosecuting these chapter 11 cases. Thus, if the relief
requested herein is not granted, the Debtors’ failure to satisfy the Vendor Claims would cause the
Debtors’ estates immediate and irreparable harm by detracting from, and potentially derailing,
the Debtors’ chapter 11 efforts.
23.

For this reason and those set forth above, the Debtors respectfully submit that

Bankruptcy Rule 6003(b) has been satisfied and the relief requested herein is necessary to avoid
immediate and irreparable harm to the Debtors and their estates.
WAIVER OF BANKRUPTCY RULE 6004(a) AND 6004(h)
24.

Pursuant to Bankruptcy Rule 6004(h), “[a]n order authorizing the use, sale, or

lease of property other than cash collateral is stayed until the expiration of 14 days after entry of
the order, unless the court orders otherwise.” Fed. R. Bankr. P. 6004(h). As set forth throughout
this Motion, any delay in obtaining Products and Services would be detrimental to the Debtors,
their creditors, and their estates, as the Debtors’ ability to manage and run their business
operations without any unexpected or inopportune interruption requires, in part, that they
continue to receive necessary Products and Services.
25.

For this reason and those set forth above, the Debtors submit that ample cause

exists to justify a waiver of the 14-day stay imposed by Bankruptcy Rule 6004(h), to the extent
applicable to the Interim and Final Orders.

13
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RESERVATION OF RIGHTS
26.

Nothing contained herein is intended or shall be construed as: (a) an admission as

to the amount of, basis for, or validity of any claim against the Debtors pursuant to the
Bankruptcy Code or other applicable nonbankruptcy law; (b) a waiver of the Debtors’ or any
other party in interest’s right to dispute any claim; (c) a promise or requirement to pay any
particular claim; (d) an implication or admission that any particular claim is of a type specified or
defined in this Motion; (e) a request or authorization to assume, adopt, or reject any agreement,
contract, or lease pursuant to section 365 of the Bankruptcy Code or an admission that such
contract or lease is subject to assumption or rejection; (f) an admission as to the validity, priority,
enforceability, or perfection of any lien on, security interest in, or other encumbrance on property
of the Debtors’ estates; or (g) a waiver of any claims or causes of action which may exist against
any entity pursuant to the Bankruptcy Code or any other applicable law. If the Court grants the
relief sought herein, any payment made pursuant to the Court’s order is not intended and should
not be construed as an admission as to the validity of any particular claim or a waiver of the
Debtors’ rights to subsequently dispute such claim.
NOTICE
27.

Notice of this Motion has been provided to the following parties or their

respective counsel: (a) Office of the United States Trustee for the Southern District of New York,
201 Varick Street, Rm 1006, New York, NY 10014 (Attn.: Shannon Scott), email:
Shannon.Scott2@usdoj.gov; (b) the holders of the 20 largest unsecured claims against each of
the Debtors; (c) counsel to Wilmington Trust, National Association, as administrative agent and
collateral agent under the DIP Credit Agreement and the Prepetition Credit Agreement, Arnold
& Porter Kaye Scholer LLP, 250 West 55th Street, New York, NY 10019 (Attn: Alan Glantz and
Seth Kleinman), email: alan.glantz@arnoldporter.com and seth.kleinman@arnoldporter.com;
14
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(d) counsel to North Haven Credit Partners II, LP (in such capacity as a lender under the
Prepetition Credit Agreement and the DIP Credit Agreement), Linklaters LLP, 1290 Avenue of
the Americas, New York, NY 10104 (Attn: Robert Trust and Christopher Hunker), email:
robert.trust@linklaters.com

and

christopher.hunker@linklaters.com;

(e)

Moore

Frères

& Company, 45 Rockefeller Plaza, 20th Floor, New York, NY 10111 (Attn: Martez Moore),
email: martez@moorefreres.com; (f) counsel to Otello Corporation ASA, Dorsey & Whitney
LLP, 199 Bishopsgate, London EC2M 3UT, England (Attn: Matthew Blower), email:
blower.matthew@dorsey.com; (g) the United States Attorney’s Office for the Southern District
of New York; (h) the Internal Revenue Service; (i) the state attorney’s general for all states in
which the Debtors conduct business; (j) banks and financial institutions where the Debtors
maintain accounts; (k) the Non-U.S. Vendors; (l) the New York State Division of Tax and
Finance; and (m) any such other party entitled to notice pursuant to Rule 9013-1(b) of the Local
Bankruptcy Rules for the Southern District of New York or that requests notice pursuant to
Bankruptcy Rule 2002. The Debtors submit that, in light of the nature of the relief requested, no
further notice need be given.
NO PRIOR REQUEST
28.

No previous request for the relief sought herein has been made to this Court or

any other court.
[Text Continues on the Next Page]

15

21-12065-mew

Doc 11

Filed 12/15/21 Entered 12/15/21 18:24:50
Pg 16 of 29

Main Document

CONCLUSION
WHEREFORE, the Debtors respectfully request that this Court enter the Interim Order
and the Final Order, substantially in the form annexed hereto as Exhibit A and Exhibit B,
respectively, granting the relief requested herein and such other and further relief as may be just
and proper.
Dated: December 15, 2021
New York, New York

ROPES & GRAY LLP
/s/ Gregg M. Galardi
Gregg M. Galardi
Lucas W. Brown
Katharine E. Scott
1211 Avenue of the Americas
New York, New York 10036
Telephone: (212) 596-9000
Facsimile: (212) 596-9090
Email: gregg.galardi@ropesgray.com
lucas.brown@ropesgray.com
katharine.scott@ropesgray.com
- and Stephen Iacovo (pro hac vice pending)
191 North Wacker Drive
Chicago, Illinois 60606
Telephone: (312) 845-1200
Facsimile: (312) 596-5500
Email: stephen.iacovo@ropesgray.com
Proposed Counsel to the Debtors and Debtors in
Possession
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 11

Vewd Software USA, LLC,1

Case No. 21-12065 (MEW)
Debtors.
(Jointly Administered)

INTERIM ORDER (A) AUTHORIZING THE DEBTORS TO PAY
CERTAIN PREPETITION CLAIMS OF NON-U.S. VENDORS AND SERVICE
PROVIDERS; (B) AUTHORIZING BANKS TO HONOR AND PROCESS CHECK AND
ELECTRONIC TRANSFER REQUESTS; AND (C) GRANTING RELATED RELIEF
Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in
possession (collectively, the “Debtors”) for the entry of a interim order (the “Order”),
(a) authorizing, but not directing, the Debtors to pay, in the ordinary course of business,
prepetition claims of certain non-U.S. vendors and service providers (the “Non-U.S. Vendors”),
(b) authorizing banks and other financial institutions (collectively, the “Banks”) to honor and
process check and electronic transfer requests related to the foregoing, and (c) granting related
relief; all as more fully set forth in the Motion; and upon consideration of the First Day
Declarations; and this court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and
1334; and this Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b),
and that this Court may enter a final order consistent with Article III of the United States
Constitution; and this Court having found that venue of this proceeding and the Motion in this
district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the
1

The Debtors in these chapter 11 cases, for which joint administration has been granted, along with the last four
digits of their tax identification numbers, are as follows: Vewd Software USA, LLC (9013); Vewd Software
AS (8011); and Last Lion Holdco AS (4926).

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the
Motion.
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relief requested in the Motion is in the best interests of the Debtors’ estates, their creditors, and
other parties in interest; and this Court having found that the Debtors’ notice of the Motion and
opportunity for a hearing on the Motion were appropriate under the circumstances and no other
notice need be provided; and this Court having reviewed the Motion and having heard the
statements in support of the relief requested therein at a hearing before this Court
(the “Hearing”); and this Court having determined that the legal and factual bases set forth in the
Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the
proceedings had before this Court; and after due deliberation and sufficient cause appearing
therefor,
IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED on an interim basis to the extent set forth herein.

2.

The Debtors are hereby authorized, but not required, to pay, in their sole

discretion, without further order of this Court, the Vendor Claims in the ordinary course of
business up to the aggregate amount of $95,000 during the interim period and to honor and pay
obligations to the Non-U.S. Vendors in the ordinary course of business on a postpetition basis.
3.

The Debtors are authorized, but not directed, in their discretion, to settle all or

some of the Vendor Claims for less than their face amount without further notice or hearing.
4.

The Debtors are authorized, but not directed, to pay, in their sole discretion,

without further order of this Court, the Vendor Disbursement Fees, including any prepetition
amounts outstanding on account of the Vendor Disbursement Fees, and to honor and pay such
obligations in the ordinary course of business on a postpetition basis.
5.

If any Non-U.S. Vendor accepts payment on account of a prepetition obligation of

the Debtors and thereafter does not continue to provide goods or services to the Debtors on

2

21-12065-mew

Doc 11

Filed 12/15/21 Entered 12/15/21 18:24:50
Pg 20 of 29

Main Document

customary trade terms, or other trade terms agreed upon by the Debtors, the Debtors reserve all
rights to assert that such payments made were avoidable postpetition transfers pursuant to
section 549 of the Bankruptcy Code and recoverable by the Debtors. In the event that the
Debtors recover any such funds pursuant to the foregoing sentence, the claim of the Non-U.S.
Vendor, as the case may be, shall be reinstated as a prepetition claim in the amount so recovered.
6.

Notwithstanding the relief granted in this Order and any payments made or

actions taken pursuant to such relief, nothing in this Order shall be deemed: (a) an admission as
to the validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or
any other party in interest’s right to dispute any prepetition claim on any grounds; (c) a promise
or requirement to pay any prepetition claim; (d) an implication or admission that any particular
claim is of a type specified or defined in this Order or the Motion; (e) a request or authorization
to assume any prepetition agreement, contract, or lease pursuant to section 365 of the Bankruptcy
Code or an admission that such contract or lease is subject to assumption or rejection; (f) a
waiver of the Debtors’ or any other party in interest’s rights pursuant to the Bankruptcy Code or
any other applicable law; or (g) a concession by the Debtors that any liens or security interests
(contractual, common law, statutory, or otherwise) are valid, and the rights of all parties in
interest to contest the extent, validity, or perfection of, or seek avoidance of, all such liens and
security interests are expressly reserved.
7.

Notwithstanding anything contained in the this Order or the Motion, any payment

made, and any authorization of the Debtors contained herein shall be subject to the terms and
conditions contained in in the interim or final order entered by the Court approving the
Debtors’ Motion for Entry of Interim and Final Orders (A) Authorizing the Debtors to (I) Obtain
Postpetition Financing, (II) Use Cash Collateral, (III) Grant Senior Secured Liens and Provide
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Claims with Superpriority Administrative Expense Status and (IV) Grant Adequate Protection to
the Prepetition Secured Parties, (B) Modifying the Automatic Stay, (C) Scheduling a Final
Hearing, and (D) Granting Related Relief (the “DIP Orders”) and any budgets, projections or
cash flow forecasts in connection therewith. To the extent there is any inconsistency between the
terms of the DIP Orders and any action taken or proposed to be taken by the Debtors hereunder,
the terms of the DIP Orders shall control.
8.

The Banks are authorized, when requested by the Debtors, in the

Debtors’ discretion, to honor and process checks or electronic fund transfers drawn on the
Debtors’ bank accounts to pay prepetition obligations authorized to be paid hereunder, whether
such checks or other requests were submitted prior to, or after, the Petition Date, provided that
sufficient funds are available in the applicable bank accounts to make such payments. The
Banks may rely on the representations of the Debtors with respect to whether any check or other
transfer drawn or issued by the Debtors prior to the Petition Date should be honored pursuant to
this Order, and any such Bank shall not have any liability to any party for relying on such
representations by the Debtors, as provided for in this Order.
9.

The authorization granted hereby to pay the Vendor Claims shall not create any

obligation on the part of the Debtors or their officers, directors, attorneys, or agents to pay the
Vendor Claims, and none of the foregoing persons shall have any liability on account of any
decision by the Debtors not to pay a Vendor Claim.
10.

Nothing herein shall prejudice the Debtors’ rights to request additional authority

to pay Vendor Claims.
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Notwithstanding the relief granted herein and any actions taken hereunder,

nothing contained herein shall create, nor is it intended to create, any rights in favor of, or
enhance the status of any claim held by, any person.
12.

The requirements of Bankruptcy Rule 6003(b) are satisfied.

13.

The final hearing on the Motion is set for ____________ ___, 2021 at __:___

a.m./p.m. (prevailing Eastern time). Any objections or responses to the entry of the proposed
Final Order shall be filed on or before 4:00 p.m. (prevailing Eastern Time) seven days before the
final hearing and shall be served on the following parties or their respective counsel:
(a) proposed counsel to the Debtors, Ropes & Gray LLP, 1211 Avenue of the Americas, New
York,

NY

10036

(attn.:

Gregg

M.

Galardi

and

Stephen

Iacovo),

email:

gregg.galardi@ropesgray.com and stephen.iacovo@ropesgray.com; (b) Office of the United
States Trustee for the Southern District of New York, 201 Varick Street, Rm 1006, New York,
NY 10014 (Attn.: Shannon Scott), email: Shannon.Scott2@usdoj.gov; (c) counsel to Wilmington
Trust, National Association, as Administrative Agent and Collateral Agent under the DIP Credit
Agreement and Prepetition Credit Agreement, Arnold & Porter Kaye Scholer LLP, 250 West
55th Street, New York, NY 10019 (Attn: Alan Glantz and Seth Kleinman), email:
alan.glantz@arnoldporter.com and seth.kleinman@arnoldporter.com; (d) counsel to North
Haven Credit Partners II, LP (in such capacity as a lender under the Prepetition Credit
Agreement and the DIP Credit Agreement), Linklaters LLP, 1290 Avenue of the Americas, New
York,

NY

10104

(Attn:

Robert

Trust

and

Christopher

Hunker),

email:

robert.trust@linklaters.com and christopher.hunker@linklaters.com; and (e) counsel for any
statutory committee of unsecured creditors appointed in these chapter 11 cases. If no objections
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or responses are filed and served, this Court may enter the Final Order without further notice or
hearing.
14.

Notwithstanding Bankruptcy Rule 6004(h), this Order shall be effective and

enforceable immediately upon entry hereof.
15.

Notice of the Motion as provided therein shall be deemed good and sufficient and

the requirements of Bankruptcy Rule 6004(a) and the Local Bankruptcy Rules for the Southern
District of New York are satisfied by such notice.
16.

The Debtors are authorized and empowered to take all actions necessary to

implement the relief granted in this Order.
17.

This Court shall retain jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, or enforcement of this Order.
Dated: ___________________, 2021
New York, New York
UNITED STATES BANKRUPTCY JUDGE
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 11

Vewd Software USA, LLC,1

Case No. 21-12065 (MEW)
Debtors.
(Jointly Administered)

FINAL ORDER (A) AUTHORIZING THE DEBTORS TO
PAY CERTAIN PREPETITION CLAIMS OF NON-U.S. VENDORS AND SERVICE
PROVIDERS; (B) AUTHORIZING BANKS TO HONOR AND PROCESS CHECK AND
ELECTRONIC TRANSFER REQUESTS; AND (c) GRANTING RELATED RELIEF
Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in
possession (collectively, the “Debtors”) for the entry of a final order (the “Order”),
(a) authorizing, but not directing, the Debtors to pay, in the ordinary course of business,
prepetition claims of certain non-U.S. vendors and service providers (the “Non-U.S. Vendors”),
(b) authorizing banks and other financial institutions (collectively, the “Banks”) to honor and
process check and electronic transfer requests related to the foregoing, and (c) granting related
relief; all as more fully set forth in the Motion; and upon consideration of the First Day
Declarations; and this court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and
1334; and this Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b),
and that this Court may enter a final order consistent with Article III of the United States
Constitution; and this Court having found that venue of this proceeding and the Motion in this
district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the
1

The Debtors in these chapter 11 cases, for which joint administration has been granted, along with the last four
digits of their tax identification numbers, are as follows: Vewd Software USA, LLC (9013); Vewd Software
AS (8011); and Last Lion Holdco AS (4926).

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the
Motion.
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relief requested in the Motion is in the best interests of the Debtors’ estates, their creditors, and
other parties in interest; and this Court having found that the Debtors’ notice of the Motion and
opportunity for a hearing on the Motion were appropriate under the circumstances and no other
notice need be provided; and this Court having reviewed the Motion and having heard the
statements in support of the relief requested therein at a hearing before this Court
(the “Hearing”); and this Court having determined that the legal and factual bases set forth in the
Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the
proceedings had before this Court; and after due deliberation and sufficient cause appearing
therefor,
IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED on a final basis to the extent set forth herein.

2.

The Debtors are hereby authorized, but not required, to pay, in their sole

discretion, without further order of this Court, the Vendor Claims in the ordinary course of
business up to the aggregate amount of $190,000 and to honor and pay obligations to the
Non-U.S. Vendors in the ordinary course of business on a postpetition basis.
3.

The Debtors are authorized, but not directed, in their discretion, to settle all or

some of the Vendor Claims for less than their face amount without further notice or hearing.
4.

The Debtors are authorized, but not directed, to pay, in their sole discretion,

without further order of this Court, the Vendor Disbursement Fees, including any prepetition
amounts outstanding on account of the Vendor Disbursement Fees, and to honor and pay such
obligations in the ordinary course of business on a postpetition basis.
5.

If any Non-U.S. Vendor accepts payment on account of a prepetition obligation of

the Debtors and thereafter does not continue to provide goods or services to the Debtors on

2
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customary trade terms, or other trade terms agreed upon by the Debtors, the Debtors reserve all
rights to assert that such payments made were avoidable postpetition transfers pursuant to
section 549 of the Bankruptcy Code and recoverable by the Debtors. In the event that the
Debtors recover any such funds pursuant to the foregoing sentence, the claim of the Non-U.S.
Vendor, as the case may be, shall be reinstated as a prepetition claim in the amount so recovered.
6.

Notwithstanding the relief granted in this Order and any payments made or

actions taken pursuant to such relief, nothing in this Order shall be deemed: (a) an admission as
to the validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or
any other party in interest’s right to dispute any prepetition claim on any grounds; (c) a promise
or requirement to pay any prepetition claim; (d) an implication or admission that any particular
claim is of a type specified or defined in this Order or the Motion; (e) a request or authorization
to assume any prepetition agreement, contract, or lease pursuant to section 365 of the Bankruptcy
Code or an admission that such contract or lease is subject to assumption or rejection; (f) a
waiver of the Debtors’ or any other party in interest’s rights pursuant to the Bankruptcy Code or
any other applicable law; or (g) a concession by the Debtors that any liens or security interests
(contractual, common law, statutory, or otherwise) are valid, and the rights of all parties in
interest to contest the extent, validity, or perfection of, or seek avoidance of, all such liens and
security interests are expressly reserved.
7.

Notwithstanding anything contained in the this Order or the Motion, any payment

made, and any authorization of the Debtors contained herein shall be subject to the terms and
conditions contained in in the interim or final order entered by the Court approving the
Debtors’ Motion for Entry of Interim and Final Orders (A) Authorizing the Debtors to (I) Obtain
Postpetition Financing, (II) Use Cash Collateral, (III) Grant Senior Secured Liens and Provide
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Claims with Superpriority Administrative Expense Status and (IV) Grant Adequate Protection to
the Prepetition Secured Parties, (B) Modifying the Automatic Stay, (C) Scheduling a Final
Hearing, and (D) Granting Related Relief (the “DIP Orders”) and any budgets, projections or
cash flow forecasts in connection therewith. To the extent there is any inconsistency between the
terms of the DIP Orders and any action taken or proposed to be taken by the Debtors hereunder,
the terms of the DIP Orders shall control.
8.

The Banks are authorized, when requested by the Debtors, in the Debtors’

discretion, to honor and process checks or electronic fund transfers drawn on the Debtors’ bank
accounts to pay prepetition obligations authorized to be paid hereunder, whether such checks or
other requests were submitted prior to, or after, the Petition Date, provided that sufficient funds
are available in the applicable bank accounts to make such payments. The Banks may rely on the
representations of the Debtors with respect to whether any check or other transfer drawn or
issued by the Debtors prior to the Petition Date should be honored pursuant to this Order, and
any such Bank shall not have any liability to any party for relying on such representations by the
Debtors, as provided for in this Order.
9.

The authorization granted hereby to pay the Vendor Claims shall not create any

obligation on the part of the Debtors or their officers, directors, attorneys, or agents to pay the
Vendor Claims, and none of the foregoing persons shall have any liability on account of any
decision by the Debtors not to pay a Vendor Claim.
10.

Nothing herein shall prejudice the Debtors’ rights to request additional authority

to pay Vendor Claims.
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Notwithstanding the relief granted herein and any actions taken hereunder,

nothing contained herein shall create, nor is it intended to create, any rights in favor of, or
enhance the status of any claim held by, any person.
12.

Notwithstanding Bankruptcy Rule 6004(h), this Order shall be effective and

enforceable immediately upon entry hereof.
13.

Notice of the Motion as provided therein shall be deemed good and sufficient and

the requirements of Bankruptcy Rule 6004(a) and the Local Bankruptcy Rules for the Southern
District of New York are satisfied by such notice.
14.

The Debtors are authorized and empowered to take all actions necessary to

implement the relief granted in this Order.
15.

This Court shall retain jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, or enforcement of this Order.
Dated: __________________, 2021
New York, New York
UNITED STATES BANKRUPTCY JUDGE
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