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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS  
FORT WORTH DIVISION 

 
In re: 
 
VISTA PROPPANTS AND LOGISTICS, 
LLC, ET AL.,1 

§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 20-42002-ELM-11 
(Jointly Administered) 

Debtors. §  
 §  
 
MAALT, LP, 
 

§ 
§ 
§ 

 

Plaintiff, §  
 § ADV. PROC. NO. 20-04064-ELM 
v. §  
 §  
SEQUITUR PERMIAN, LLC, 
 

§ 
§ 

 

Defendant. §  
 §  

 
  

 
1 The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Vista Proppants and Logistics, LLC (7817) (“Vista HoldCo”); VPROP Operating, LLC (0269) 
(“VPROP”); Lonestar Prospects Management, L.L.C. (8451) (“Lonestar Management”); MAALT Specialized Bulk, 
LLC (2001) (“Bulk”); Denetz Logistics, LLC (8177) (“Denetz”); Lonestar Prospects, Ltd. (4483) (“Lonestar Ltd.”); 
and MAALT, LP (5198) (“MAALT”). The location of the Debtors’ service address is 4413 Carey Street, Fort Worth, 
TX 76119-4219. 
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State Bar No. 24060120 
HOOVER SLOVACEK LLP 
5051 Westheimer, Suite 1200 
Houston, Texas 77056 
Telephone: (713) 977-8686 
Facsimile: (713) 977-5395 
kornhauser@hooverslovacek.com  
russell@hooverslovacek.com 
kronzer@hooverslovacek.com  
Attorneys for Sequitur Permian, LLC  

Jeff P. Prostok  
State Bar No. 16352500 
J. Robert Forshey 
State Bar No. 07264200 
Suzanne K. Rosen 
State Bar No. 00798518 
FORSHEY & PROSTOK LLP 
777 Main St., Suite 1550 
Ft. Worth, TX  76102 
(817) 877-8855 Telephone 
(817) 877-4151 Facsimile 
jprostok@forsheyprostok.com  
bforshey@forsheyprostok.com 
srosen@forsheyprostok.com 
Local Counsel for Sequitur Permian, LLC 
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SEQUITUR PERMIAN, LLC’S RESPONSE TO PLAINTIFF AND THIRD-PARTY 
DEFENDANT’S MOTION TO EXCLUDE UNIDSCLOSED EVIDENCE OF DAMAGES, 

DISMISS CLAIMS AND SUPPORTING BRIEF  
 

 SEQUITUR PERMIAN, LLC (“Sequitur”) files this Response to Plaintiff and Third-Party 

Defendant’s Motion to Exclude Undisclosed Evidence of Damages, Dismiss Claims and 

Supporting Brief and would show the Court as follows: 

1. Sequitur respectfully requests that this Court deny Plaintiff and Third-Party 

Defendant’s Motion to Exclude Undisclosed Evidence of Damages, Dismiss Claims and 

Supporting Brief.  

2. Maalt, LP (“Maalt”) seeks to exclude evidence pertaining to Sequitur’s damages 

under Federal Rule of Civil Procedure 37(c)(1) because it claims that Sequitur did not disclose its 

damages and damage calculations pursuant to Federal Ruled of Civil Procedure 26(a). In addition, 

Maalt seeks dismissal of the claims upon the exclusion of the evidence. 

3. Sequitur’s evidence as it pertains to damages should not be excluded because 

Sequitur did disclose the amount sought in damages, Maalt represented to the Court during the 

Court’s initial conference that further disclosures, e.g. damage computations, were not needed or 

warranted as “both parties have fully disclosed all the things that would normally be required by 

Rule 26 “ and this Court found that Rule 26 disclosures were not required in this proceeding. 

4. Sequitur’s Brief and Appendix in Support of Response of Plaintiff and Third-Party 

Defendant’s Motion to Exclude Undisclosed Evidence of Damages, Dismiss Claims and 

Supporting Brief setting forth Sequitur’s contentions of fact and law, and arguments and 

authorities is also filed herein for the Court’s consideration. 
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PRAYER 

WHEREFORE, Sequitur Permian, LLC respectfully requests that the Court deny Plaintiff 

and Third-Party Defendant’s Motion to Exclude Undisclosed Evidence of Damages, Dismiss 

Claims and Supporting Brief.  and for all other relief to which Sequitur shall show itself entitled.  
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Dated: June 29, 2021 

Respectfully Submitted,  

     /s/ Christopher J. Kronzer 
Matthew A. Kornhauser 
State Bar No. 11684500 
Dylan B. Russell 
State Bar No. 24041839 
Christopher J. Kronzer 
State Bar No. 24060120 
HOOVERSLOVACEK, LLP 
5051 Westheimer, Suite 1200 
Houston, Texas 77056 
Telephone: (713) 977-8686 
Facsimile: (713) 977-5395 
kornhauser@hooverslovacek.com  
russell@hooverslovacek.com 
kronzer@hooverslovacek.com  
 

Of Counsel: 
 

Jeff P. Prostok  
State Bar No. 16352500 
J. Robert Forshey 
State Bar No. 07264200 
Suzanne K. Rosen 
State Bar No. 00798518 
FORSHEY & PROSTOK LLP 
777 Main St., Suite 1550 
Ft. Worth, TX  76102 
(817) 877-8855 Telephone 
(817) 877-4151 Facsimile 
jprostok@forsheyprostok.com  
bforshey@forsheyprostok.com 
srosen@forsheyprostok.com 
 

ATTORNEYS FOR  
DEFENDANT/COUNTER-PLAINTIFF 
SEQUITUR PERMIAN, LLC 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 29, 2021 a copy of the foregoing was served through the 
Court’s ECF system on those parties receiving ECF notice, and as indicated below on the parties 
reflected below. 
 
Via Email: 
Stephen M. Pezanosky (stephen.pezanosky@haynesboone.com)  
Matthew T. Ferris (matt.ferris@haynesboone.com)  
David L. Staab (david.staab@haynesboone.com)  
Alexandra Kirincic (alex.kirincic@haynesboone.com)  
 
Via Email: 
Jim Lanter (jim.lanter@lanter-law.com) 
 
Via Email: 
Paul O. Wickes (pwickes@wickeslaw.com)  
 
           

      
       /s/ Christopher J. Kronzer 

        Christopher J. Kronzer 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS  
FORT WORTH DIVISION 

 
In re: 
 
VISTA PROPPANTS AND LOGISTICS, 
LLC, ET AL.,1 

§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 20-42002-ELM-11 
(Jointly Administered) 

Debtors. §  
 §  
 
MAALT, LP, 
 

§ 
§ 
§ 

 

Plaintiff, §  
 § ADV. PROC. NO. 20-04064-ELM 
v. §  
 §  
SEQUITUR PERMIAN, LLC, 
 

§ 
§ 

 

Defendant. §  
 §  

 
  

 
1 The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Vista Proppants and Logistics, LLC (7817) (“Vista HoldCo”); VPROP Operating, LLC (0269) 
(“VPROP”); Lonestar Prospects Management, LLC (8451) (“Lonestar Management”); MAALT Specialized Bulk, 
LLC (2001) (“Bulk”); Denetz Logistics, LLC (8177) (“Denetz”); Lonestar Prospects, Ltd. (4483) (“Lonestar Ltd.”); 
and MAALT, LP (5198) (“MAALT”). The location of the Debtors’ service address is 4413 Carey Street, Fort Worth, 
TX 76119-4219. 

Matt A. Kornhauser 
State Bar No. 11684500 
Dylan B. Russell 
State Bar No. 24041839 
Christopher J. Kronzer 
State Bar No. 24060120 
HOOVER SLOVACEK LLP 
5051 Westheimer, Suite 1200 
Houston, Texas 77056 
Telephone: (713) 977-8686 
Facsimile: (713) 977-5395 
kornhauser@hooverslovacek.com  
russell@hooverslovacek.com 
kronzer@hooverslovacek.com  
Attorneys for Sequitur Permian, LLC  

Jeff P. Prostok  
State Bar No. 16352500 
J. Robert Forshey 
State Bar No. 07264200 
Suzanne K. Rosen 
State Bar No. 00798518 
FORSHEY & PROSTOK LLP 
777 Main St., Suite 1550 
Ft. Worth, TX  76102 
(817) 877-8855 Telephone 
(817) 877-4151 Facsimile 
jprostok@forsheyprostok.com  
bforshey@forsheyprostok.com 
srosen@forsheyprostok.com 
Local Counsel for Sequitur Permian, LLC 
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SEQUITUR PERMIAN, LLC’S BRIEF IN SUPPORT OF RESPONSE TO PLAINTIFF 
AND THIRD-PARTY DEFENDANT’S MOTION TO EXCLUDE UNIDSCLOSED 

EVIDENCE OF DAMAGES, DISMISS CLAIMS AND SUPPORTING BRIEF  
 

SEQUITUR PERMIAN, LLC (“Sequitur”), files this Brief in Support of Response to 

Plaintiff and Third-Party Defendant’s Motion to Exclude Undisclosed Evidence of Damages, 

Dismiss Claims and Supporting Brief, and in support thereof would show unto the Court, as 

follows: 

I. BACKGROUND. 

 1. Sequitur will not get into an extensive recitation of the background facts of this case 

as the facts and issues have been briefed to this Court in full previously. In general, Maalt seeks 

the recovery of the minimum payment from the alleged date of commencement of the Terminal’s 

operations until the contract’s expiration and Sequitur seeks the recovery of amounts expended at 

the Terminal in reliance on the fraudulent and/or negligent misrepresentations of Maalt. 

2. This lawsuit was commenced on February 13, 2019, when Maalt filed its Original 

Petition in Case No. CV19-003; Maalt, LP v. Sequitur Permian, LLC; In the 51st District Court of 

Irion County, Texas (the “State Court Action”) alleging a claim of breach of contract.2  

3. On March 8, 2019, Sequitur filed its Original Counterclaims against Maalt in which 

Sequitur asserted claims of conversion, breach of contract and civil theft related to Maalt’s failure 

to return Sequitur’s property after the termination of the contract.3 On September 16, 2019, 

Sequitur filed its Amended Counterclaims in which it asserted an additional claim of promissory 

estoppel for which Sequitur pleaded an amount over $4,000,000 in damages.4 On or about 

 
2 Plaintiff’s Original Petition, Appendix to Notice of Removal pgs. 0006 – 0010, Doc 1-1, filed 09/04/20.  
3 Defendant’s Original Answer & Defendant/Counter-Plaintiff’s Original Counterclaims & Verified Application for 
Temporary Mandatory Injunction, Appendix to Notice of Removal pgs. 0011 – 0028, Doc 1-1, filed 09/04/20. 
4 Sequitur Permian, LLC’s First Amended Counterclaims and Original Third-Party Claims, Appendix to Notice of 
Removal pgs. 0034 – 0051, Doc 1-1, filed 09/04/20. 
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December 20, 2019, Sequitur filed its Second Amended Counterclaims in which it asserted a 

additional claims of negligent misrepresentation and fraud and for which it pleaded damages in an 

amount over $4,000,000.5 

4. On December 20, 2019, Maalt amended its claims to plead damages in the 

approximate amount of $6.6 million and further prayed for “all damages to which it may be 

entitled.”6 

5. In March 2020, the parties appeared before the state court to discuss a rescheduling 

of deadlines and the trial date. At that time, the state court set a trial date for August 24, 2020 and 

ordered the parties to agree to further deadlines.7 After the hearing, Sequitur requested that Maalt 

amend its petition to replead damages..8  The Parties subsequently agreed to the Second Amended 

Agreed Scheduling Order which set deadlines of April 15, 2020 for Maalt to amend its pleading 

and July 24, 2020 for the completion of discovery.9 However, the parties could not come to an 

agreement regarding Maalt repleading damages. Specifically, Sequitur sent correspondence to 

Maalt stating that Maalt had failed to specifically state the maximum amount and type of damages 

sought in its pleading and requested Maalt file amended pleadings accurately reflecting its 

damages.10 Maalt refused to willfully amend its pleading and required Sequitur to file special 

exceptions. Sequitur acquiesced and did file special exceptions to Maalt’s claimed damages. Maalt 

did not (and has not) make a similar request on Sequitur to replead their damages. 

 
5 Sequitur Permian, LLC’s Second Amended Counterclaims and First Amended Third-Party Claims, Appendix to 
Notice of Removal pgs. 0077 – 0095, Doc 1-1, filed 09/04/20.  
6 Plaintiff’s First Amended Original Petition, Appendix to Notice of Removal pgs. 0096 - 0104, Doc 1-1, filed 
09/04/20. 
7 Exhibit A, Order granting Motion for Continuance (App. pg. 0005). 
8 Exhibit B, Email Correspondence (App. pg. 0011). 
9 Exhibit C, Second Amended Agreed Scheduling Order (App. pgs. 0014 – 0017). 
10 Exhibit B (App. pg. 0006). 
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6. On April 15, 2020, Maalt amended its petition and stated that its damages were 

$6,614,496 without interest for recovery of the minimum monthly payments under the contract, 

and added damages for lost profits.11  Maalt supplemented its disclosures and stated that it was 

further seeking lost profits as alternative damages in the amount of $4,105,378.00.12  

7. On May 21, 2020, Maalt noticed the deposition of Sequitur’s corporate 

representative to testify on a number of topics including: 

(a) The allegation set forth in paragraph 42 of Defendant’s Third Amended 
Counterclaims and Second Amended Third-Party Claims (the “Claims”) to the 
effect that [Vista] and [Maalt] made negligent misrepresentations to Defendant, that 
Defendant justifiably relied on the representations and information, and that 
Defendant had incurred reliance damages in an amount over $4,000,000; 

 
(b) The allegations set forth in paragraph 43 of Defendant’s Third Amended 

Counterclaims and Second Amended Third-Party Claims (the “Claims”) to the 
effect that [Vista] and [Maalt] made false, material representations to Defendant, 
and thereby fraudulently induced Sequitur into entering the Terminal Services 
Agreement, that Defendant relied on these representations, and incurred reliance 
damages in an amount of $4,000,000.13 

 
The deposition of Sequitur’s representative was scheduled for June 18, 2020. 

 8. On May 27, 2020, Maalt provided financial documents in support of their claims 

for damages.14 Less than two weeks later, Maalt filed its notice of bankruptcy in the State Court 

Action thus staying the action and effectively cancelling the deposition of Sequitur’s corporate 

representative.15 

 
11 Plaintiff’s Second Amended Original Petition, Appendix to Notice of Removal pgs. 0347 - 0358, Doc 1-1, filed 
09/04/20. 
12 Plaintiff’s and Third Party Defendant’s Second Combined Amended and Supplemental Response to Request for 
Disclosures, Appendix to Notice of Removal pg. 0347 – 0358, Doc 1-1, filed on 09/04/20.  
13 Exhibit D, Notice of Intent to Take the Oral Deposition of Sequitur Permian, LLC through Its Designated 
Representative (App. pgs. 0019 - 0022). 
14 Exhibit E, May 27, 2020 correspondence from Maalt, (App. pgs. 0023 – 0024).  
15 Exhibit F, Notice of Bankruptcy, (App. pgs. 0025 – 0026). 
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9. In August 2020, Sequitur filed proof of claims in the bankruptcy proceeding, Case 

No. 20-42002-elm in the amount of $4,029,977.00 for “damages arising from the Terminal 

Services Agreement” with the attached summary of the claim: 

“Sequitur Permian, LLC and the Debtor are involved in a lawsuit pending in Irion 
County as Cause No CV19-003. Sequitur has filed the attached pleading against 
the Debtor. Sequitur asserts that its claim is not subject to offset because the Debtor 
is not entitled to monies under the Terminal Services Agreement. However, to the 
extent the Debtor is awarded a judgment against Sequitur through litigation, 
Sequitur asserts that its counterclaims would offset any amounts.”16 
 
10. On September 28, 2020, the parties appeared before this Court for an initial 

conference regarding this adversary proceeding. During this conference, the issue of Rule 26 

disclosures was discussed with the Court. Specifically, Maalt made the further representations: 

“(Mr. Lanter): The one thing I wanted to add to that is that, with respect to initial 
disclosures, both parties have fully disclosed all the things that would normally 
be required by Rule 26, and so we don’t think at this time there would be any reason 
to have Rule 26 initial disclosures. All that would require us to do would be repeat 
everything that’s already been said in the past but in a different piece of paper, 
and I think that would just make work rather than proceed the case forward.”17 
 

In reliance in part on Maalt’s representations, the Court stated: “I’m not going to require Rule 26 

disclosures.”18  

11. After the conference, Sequitur conferred with Maalt regarding consolidation of 

Sequitur’s proof of claims with the adversary proceeding. Maalt stated that it was unopposed to 

the consolidation.19 In that same correspondence, Maalt requested the rescheduling of Sequitur’s 

corporate representative who could testify to those damages claimed in an amount of $4,000,000 

under the claims of fraud and negligent misrepresentation.20 

 
16 Exhibit G, Sequitur’s Proof of Claims (App. pgs. 0027 – 0034). 
17 Exhibit H, Transcript of September 28, 2020 Proceedings, Transcript pg. 8, lns. 10 – 18 (App. pg. 0042) 
18 Id. at pg. 12, lns. 4 – 11 (App. pg. 0046). 
19 Exhibit I, October 30, 2020 Email from Maalt (App. pgs 0054). 
20 Id. 
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12. On November 4, 2020, the Court entered its Agreed Order Granting Sequitur 

Permian, LLC’s Motion to Consolidate Proofs of Claim and the Debtor’s Objection Thereto with 

Existing Adversary Proceeding.21 The Order states that Sequitur’s Proof of Claim Nos. 142 and 

143 were thereby consolidated with this Adversary Proceeding for all purposes “including 

discovery and trial.”22  

13. On November 16, 2020, Maalt submitted a position statement wherein it 

acknowledged that Sequitur’s proof of claims incorporates its pleadings from this adversary 

proceeding. Further, Maalt acknowledged by doing that Defendant incorporated the claims 

asserted in this adversary into its proofs.23 After consolidation of the proof of claim with the 

discovery in this matter, Maalt abandoned its request for deposition of Sequitur’s corporate 

representative. In addition, no further requests for production or information requests to 

supplement discovery were sent by Maalt. 

 14. In support of its claims for damages, Sequitur submitted with its trial exhibits 

invoices and proof of payments related to the activities at the Terminal. The invoices and proof of 

payments in Exhibits 130-134 had not been produced previously as they had not been requested 

for production or inspection during discovery. 

 15. Maalt subsequently filed this Motion to Exclude and/or Motion to Dismiss the 

damages claims and evidence in support of the damages of Sequitur because Maalt claims that 

they were not aware of the amount of damages sought by Sequitur and of the method of calculating 

such damages. As shows supra and herein, Maalt was aware of the amount of damages sought 

through the proof of claim, stipulated to the Court it did not need Rule 26 disclosures as to damages 

 
21 Doc. 41, filed 11/05/20. 
22 Id. 
23 Plaintiff’s Statement of Position Regarding Core Versus Noncore Proceedings, Doc 50, filed 11/16/20. 
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and then willfully abandoned all attempts to conduct discovery on the issue. Now Maalt is seeking 

to exclude the claims of Sequitur for failure to provide adequate Rule 26(a) disclosures after the 

Court, in reliance on Maalt’s representation, stated that Rule 26(a) disclosures were not required. 

As shown herein, there is not sufficient evidence to support such drastic relief. 

II. ARGUMENTS & AUTHORITIES. 
 

A. Rule 26 Disclosures were not required in this case. 
 
16. Maalt seeks exclusion of Sequitur presentation of its damages solely under Federal 

Rule of Civil Procedure 37(c)(1) which provides that: 

“If a party fails to provide information or identify a witness as required by Rule 
26(a) or (e), the party is not allowed to use that information or witness to supply 
evidence on a motion, at a hearing, or at a trial, unless the failure was substantially 
justified or is harmless…” 

FED. R. CIV. P. 37(c)(1). This rule is limited to a party’s failure to abide by Rule 26(a) or (e). 

Therefore, Sequitur’s failure to abide by any other rule is not applicable to the relief requested by 

Plaintiff.  

 17. As shown supra, Maalt represented to the Court that it needed no further 

information for which Rule 26 provides. In fact, Maalt went as far as to say that providing  

disclosures under Rule 26 would be a waste of paper and would create unnecessary work. Relying 

in part on these statements, the Court found that Rule 26 disclosures were not warranted and not 

required in this adversary proceeding.24  

18. This Court has the authority to dispense with Rule 26 disclosures. FED. R. CIV. P. 

26(a)(1)(C). Maalt cannot seek relief for failure to abide by Rule 26 when the Court found that 

Rule 26 was not to be enforced in this proceeding. Therefore, Maalt’s Motion fails as a matter of 

 
24 Exhibit H, Transcript of September 28, 2020 Proceedings, pg. 12, lns. 4 – 11 (App. pg. 0046). 
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law because the only relief sought is pursuant to Rule 37(c)(1) for which is not applicable after the 

Court found Rule 26 disclosures were not required. 

B. Sequitur has disclosed the amount of damage sought from its claims.  
 
 19. Maalt claims that Sequitur has not made Maalt aware of the amount of damages 

sought in recovery of its claims for negligent misrepresentation and fraud. This is not accurate. In 

its initial pleadings asserting these causes of action, Sequitur stated generally that it was seeking 

damages in an amount over $4 million. Maalt was aware of this assertion and even requested a 

corporate representative of Sequitur to testify to these specific damage calculations.25  

 20. In addition, Sequitur stated in its proof of claims the amount of recovery sought in 

this adversary proceeding. Maalt is aware of this proof of claim and has acknowledged that the 

proof of claim has been consolidated into this adversary proceeding for purposes of discovery and 

trial. 

C. Maalt did not request in discovery the documents it seeks to exclude.  
 
 21. In addition to seeking exclusion of any information pertaining to Sequitur’s 

damages, Maalt further seeks to exclude five trial exhibits of Sequitur, Trial Exhibits 130 – 134, 

which amount to invoices, field tickets and proofs of payments. Maalt argues that these exhibits 

should be excluded because they were not produced during discovery.  

22. First, Maalt argues that these documents should have been produced pursuant to 

Rule 26(a). As stated supra, the Court found that Rule 26 was not applicable to this case. Therefore, 

Sequitur had no burden to provide these documents under Rule 26(a). In addition, Rule 26(a) 

merely provides that the document shall be made available for inspection and copying. At no point 

did Maalt request production or inspection of all documents in support of Sequitur’s claims of 

 
25 Exhibits D & I. 
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damages. Finally, the documents sought to be excluded do not purely pertain to damages of 

Sequitur as they also reflect the work being performed at the Terminal during the fall of 2018 

which is a distinct issue. 

23. Maalt further argues that the documents should have been produced in response to 

requests for production. Importantly, failure to abide by a request for production pursuant to Rule 

34 does not permit relief under Rule 37(c)(1). Therefore, even if Sequitur did fail to properly 

respond to a request for production under Rule 34, Maalt would not be entitled to the relief sought. 

24. Additionally, the five exhibits contain documents that are not responsive to the 

requests identified by Maalt. Maalt argues that the documents should have been produced in 

response to three requests which seek contracts for the construction of improvements, 

communications related to the contracts and documents identifying equipment and machinery. 

25. The identified exhibits contain the following documents: 

Exhibit 130 – invoices, order confirmation and proofs of payments with SafeRack. 
Exhibit 131 – Invoices and proofs of payments to ETOS, Inc. 
Exhibit 132 – Invoices, proofs of payment and field tickets of Fusion Industries. 
Exhibit 133 – Invoices, proofs of payment and delivery tickets for Jet Specialty 
Exhibit 134 – Invoices, field tickets and proofs of payments to RN Trenching. 

  
These exhibits are not responsive to the identified requests. In addition, this is not the case where 

Sequitur stated that it would provide responsive documents, and nothing was provided. Sequitur 

did produce documents responsive to the three identified requests as it produced purchase orders 

or contracts with third parties including Superior Tank Company, Flair King, Saeferack, Milford, 

Texas Pipe & Supply, Tripoint, among others. These documents have been identified in part as 

Exhibit 129.  

 26. If Maalt sought this additional information during discovery, it could have sent out 

additional discovery requests or taken the deposition of Sequitur’s corporate representative, or if 
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it felt that proofs of payment and any invoices should have been produced Maalt could have sought 

relief under Rule 37(a). Maalt chose to do none of this and abandoned its discovery efforts as to 

Sequitur’s claims. 

D. Assuming arguendo, that the Court finds that Sequitur should have made 
Rule 26 disclosures, the relief sought by Maalt is unwarranted. 

 
 27. Assuming arguendo, that this Court determines that Sequitur should have made 

Rule 26 disclosures thus arguably entitling Maalt to relief under Rule 37(c)(1), Rule 37(c) provide 

that there should be no exclusion of evidence if the non-disclosing party can establish the failure 

to disclose was either harmless or justified. As stated supra, Sequitur was justified in not making 

further Rule 26 disclosures after Maalt represented that it did not need additional information and 

the Court found that Rule 26 disclosures would not be required in this adversary proceeding.  

28. In addition, when determining the failure to disclose is harmless, the Court 

considers the following four factors: (1) the importance of the evidence; (2) the prejudice to the 

opposing party of allowing the evidence to be presented; (3) the possibility of curing such prejudice 

by granting a continuance; and (4) the explanation, if any, for the party's failure to provide the 

evidence in discovery. Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., 73 F.3d 546, 572 

(5th Cir. 1996).26 The two cases cited by Maalt where a Court excluded damages evidence at trial 

based on these factors and subsequently dismissed claims are distinguishable.  

29. In Moore v. CITGO Ref. & Chems., Co. LP, Case No. 2:11-cv-022, 2012 WL 

12894290, 2012 US Dist. LEXIS 193486 (S.D. Tex. Oct. 3, 2012), the Court excluded damages 

evidence pursuant to Rule 37(b) for plaintiff’s failure to abide by a discovery order. Id. at * 6. Due 

to the Plaintiff’s failure to abide by the discovery order the Moore Court determined that exclusion 

 
26 Sequitur has provided its explanation herein to provide the evidence during discovery and Maalt admits that the 
evidence it seeks to exclude is important. 
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of testimony was appropriate. Id. Moore is distinguishable to this proceeding as there has been no 

discovery order issued by the Court which Sequitur violated.  

30. Maalt further relies on Macro Niche Software, Inc. v. 4 Imaging Solutions, LLC, 

Civil Action No. H-12-2293, 2014 WL 12599512, 2014 US Dist. LEXIS 190897 (S.D. Tex. Ja. 

15, 2014) wherein the Court determined that exclusion of damages was warranted because plaintiff 

gave no justification for their failure to disclose the damages computation. Id. at *4. The Macro 

Niche Court also determined that the one week before trial was not enough time to evaluate 

additional damages evidence. Id. at *5. Maalt argues that it similarly does not have time to review 

additional evidence and a continuance will unnecessarily delay trial. Maalt further argues that if it 

knew of the damages then it would have conducted additional depositions previously.   

31.  Maalt’s argument that it did not know it needed another deposition lacks merit 

because Maalt previously acknowledged, over a year ago, that a further deposition may be needed 

to discover damages. Maalt chose to abandon that deposition request. Second, to the extent the 

Court determines that further disclosures and discovery would be necessary, this additional 

discovery could be accomplished prior to trial. As the Court is aware, trial dates are currently being 

considered in October 2021 to February 2021. Discovery of any additional information related to 

damages could be accomplished, in part, through the deposition of Sequitur’s corporate 

representative on these topics. This certainly could be done prior to trial to the extent necessary 

and would alleviate any complained prejudice to Maalt.  

  PRAYER 

WHEREFORE, Sequitur Permian, LLC respectfully requests that the Court deny Plaintiff 

and Third-Party Defendant’s Motion to Exclude Undisclosed Evidence of Damages, Dismiss 

Claims and Supporting Brief and for all other relief to which Sequitur shall show itself entitled.  
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Dated: June 29, 2021. 

Respectfully Submitted,  

     /s/ Christopher J. Kronzer 
Matthew A. Kornhauser 
State Bar No. 11684500 
Dylan B. Russell 
State Bar No. 24041839 
Christopher J. Kronzer 
State Bar No. 24060120 
HOOVERSLOVACEK, LLP 
5051 Westheimer, Suite 1200 
Houston, Texas 77056 
Telephone: (713) 977-8686 
Facsimile: (713) 977-5395 
kornhauser@hooverslovacek.com  
russell@hooverslovacek.com 
kronzer@hooverslovacek.com  
 

Of Counsel: 
 

Jeff P. Prostok  
State Bar No. 16352500 
J. Robert Forshey 
State Bar No. 07264200 
Suzanne K. Rosen 
State Bar No. 00798518 
FORSHEY & PROSTOK LLP 
777 Main St., Suite 1550 
Ft. Worth, TX  76102 
(817) 877-8855 Telephone 
(817) 877-4151 Facsimile 
jprostok@forsheyprostok.com  
bforshey@forsheyprostok.com 
srosen@forsheyprostok.com 
 

ATTORNEYS FOR  
DEFENDANT/COUNTER-PLAINTIFF 
SEQUITUR PERMIAN, LLC 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 29, 2021 a copy of the foregoing was served through the 
Court’s ECF system on those parties receiving ECF notice, and as indicated below on the parties 
reflected below. 
 
Via Email: 
Stephen M. Pezanosky (stephen.pezanosky@haynesboone.com)  
Matthew T. Ferris (matt.ferris@haynesboone.com)  
David L. Staab (david.staab@haynesboone.com)  
Alexandra Kirincic (alex.kirincic@haynesboone.com)  
 
Via Email: 
Jim Lanter (jim.lanter@lanter-law.com) 
 
Via Email: 
Paul O. Wickes (pwickes@wickeslaw.com)  
 
           

      
       /s/ Christopher J. Kronzer 

        Christopher J. Kronzer 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS  
FORT WORTH DIVISION 

 
In re: 
 
VISTA PROPPANTS AND LOGISTICS, 
LLC, ET AL.,1 

§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 20-42002-ELM-11 
(Jointly Administered) 

Debtors. §  
 §  
 
MAALT, LP, 
 

§ 
§ 
§ 

 

Plaintiff, §  
 § ADV. PROC. NO. 20-04064-ELM 
v. §  
 §  
SEQUITUR PERMIAN, LLC, 
 

§ 
§ 

 

Defendant. §  
 §  

 
  

 
1 The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Vista Proppants and Logistics, LLC (7817) (“Vista HoldCo”); VPROP Operating, LLC (0269) 
(“VPROP”); Lonestar Prospects Management, L.L.C. (8451) (“Lonestar Management”); MAALT Specialized Bulk, 
LLC (2001) (“Bulk”); Denetz Logistics, LLC (8177) (“Denetz”); Lonestar Prospects, Ltd. (4483) (“Lonestar Ltd.”); 
and MAALT, LP (5198) (“MAALT”). The location of the Debtors’ service address is 4413 Carey Street, Fort Worth, 
TX 76119-4219. 

Matt A. Kornhauser 
State Bar No. 11684500 
Dylan B. Russell 
State Bar No. 24041839 
Christopher J. Kronzer 
State Bar No. 24060120 
HOOVER SLOVACEK LLP 
5051 Westheimer, Suite 1200 
Houston, Texas 77056 
Telephone: (713) 977-8686 
Facsimile: (713) 977-5395 
kornhauser@hooverslovacek.com  
russell@hooverslovacek.com 
kronzer@hooverslovacek.com  
Attorneys for Sequitur Permian, LLC  

Jeff P. Prostok  
State Bar No. 16352500 
J. Robert Forshey 
State Bar No. 07264200 
Suzanne K. Rosen 
State Bar No. 00798518 
FORSHEY & PROSTOK LLP 
777 Main St., Suite 1550 
Ft. Worth, TX  76102 
(817) 877-8855 Telephone 
(817) 877-4151 Facsimile 
jprostok@forsheyprostok.com  
bforshey@forsheyprostok.com 
srosen@forsheyprostok.com 
Local Counsel for Sequitur Permian, LLC 
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SEQUITUR PERMIAN, LLC’S APPENDIX IN SUPPORT OF RESPONSE TO 
PLAINTIFF AND THIRD-PARTY DEFENDANT’S MOTION TO EXCLUDE 

UNIDSCLOSED EVIDENCE OF DAMAGES,  
DISMISS CLAIMS AND SUPPORTING BRIEF  

 
 Sequitur Permian, LLC (“Sequitur”) files this Appendix in Support of Response to Plaintiff 

and Third-Party Defendant’s Motion to Exclude Undisclosed Evidence of Damages, Dismiss 

Claims and Supporting Brief and would show the following to the Court: 

Exhibit Title Pgs. 

A Order granting Motion for Continuance of Trial 0005 

B Correspondence between Maalt and Sequitur 0006 - 0013 

C Second Amended Agreed Scheduling Order and Additional 
Pretrial Orders 0014 - 0018 

D Notice of Intent to Take the Oral Deposition of Sequitur Permian, 
LLC through Its Designated Representative 0019 - 0022 

E May 27, 2020 Correspondence 0023 - 0024 

F Notice of Bankruptcy 0025 - 0026 

G Sequitur’s Proof of Claims 0027 - 0034 

H Transcript of September 28, 2020 Conference  0035 – 0053 

I Email correspondence from Maalt re: consolidating of proof 
of claims and deposition on Sequitur’s damages 0054 - 0058 

 
  

Case 20-04064-elm Doc 209-2 Filed 06/29/21    Entered 06/29/21 16:22:17    Page 2 of 58



{171480/00002/01513495.DOCX 1 }  

Dated: June 29, 2021 

Respectfully Submitted,  

     /s/ Christopher J. Kronzer 
Matthew A. Kornhauser 
State Bar No. 11684500 
Dylan B. Russell 
State Bar No. 24041839 
Christopher J. Kronzer 
State Bar No. 24060120 
HOOVERSLOVACEK, LLP 
5051 Westheimer, Suite 1200 
Houston, Texas 77056 
Telephone: (713) 977-8686 
Facsimile: (713) 977-5395 
kornhauser@hooverslovacek.com  
russell@hooverslovacek.com 
kronzer@hooverslovacek.com  
 

Of Counsel: 
 

Jeff P. Prostok  
State Bar No. 16352500 
J. Robert Forshey 
State Bar No. 07264200 
Suzanne K. Rosen 
State Bar No. 00798518 
FORSHEY & PROSTOK LLP 
777 Main St., Suite 1550 
Ft. Worth, TX  76102 
(817) 877-8855 Telephone 
(817) 877-4151 Facsimile 
jprostok@forsheyprostok.com  
bforshey@forsheyprostok.com 
srosen@forsheyprostok.com 
 

ATTORNEYS FOR  
DEFENDANT/COUNTER-PLAINTIFF 
SEQUITUR PERMIAN, LLC 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 29, 2021 a copy of the foregoing was served through the 
Court’s ECF system on those parties receiving ECF notice, and as indicated below on the parties 
reflected below. 
 
Via Email: 
Stephen M. Pezanosky (stephen.pezanosky@haynesboone.com)  
Matthew T. Ferris (matt.ferris@haynesboone.com)  
David L. Staab (david.staab@haynesboone.com)  
Alexandra Kirincic (alex.kirincic@haynesboone.com)  
 
Via Email: 
Jim Lanter (jim.lanter@lanter-law.com) 
 
Via Email: 
Paul O. Wickes (pwickes@wickeslaw.com)  
 
           

      
       /s/ Christopher J. Kronzer 

Christopher J. Kronzer 
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CAUSE NO. CV19-003 

MAALT,LP, 
Plaintiff, 

§ 
§ 

§ 
§ 
§ 
§ 

§ 

IN THE DISTRICT COURT 

V. IRION COUNTY, TEXAS 

SEQUITUR PERMIAN, LLC, 
Defendant. SJ8T JUDICIAL DISTRICT 

ORDER 

ON THIS DAY, the Court considered the foregoing Verified Motion for Continuance of 

Trial and Expert Designation Deadline and the Court finds the Motion should be in all things 

GRANTED. Jt is, therefore, 

ORDERED, ADJUDGED and DECREED that the trial setting of June 22, 2020 is reset. 

It is further, 

ORDERED, ADJUDGED and DECREED t�s case is set for trial on � L 21-' 
/l,k,�1/1 ..re,/�;;; s;i,� zz 2ozJJ -'-c•/''),.,'1 20ZOat . *�� 7f i// ( � n" • � Q/ 7• '-'U', 

ff,�� S -,Al,SA.tt/t//Se�IU?IL">� c...-c,.�Vdf,f'.�-;j 
""oRD�REb, ADJUDGE.rS' and DEC�E,9/that Defendant's 9-;adline to designlte exJi'ert

.as<=Ae:tll i_e. �f"��,� �es-
and produce reports shall be reset to --; :to,:o,i' /� '· • ��

SIGNED on this the/Ay of _ __,'---'---"-,,___,,____,_. 
..
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

 §  
In re § Chapter 11 
 §  
Vista Proppants and Logistics, LLC, et al., § Case No. 20-42002-elm11 
 §  
 Debtors. § (Jointly Administered) 
 §  
   
 
MAALT, LP,  
 

Plaintiff and Counter-Defendant, 
 

vs. 
 
SEQUITUR PERMIAN, LLC 
 

Defendant. 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

Adversary Proceeding No. 20-04064 
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ORDER DENYING MOTION TO EXCLUDE UNDISCLOSED EVIDENCE OF 
DAMAGES, DISMISS CLAIMS, AND SUPPORTIG BRIEF  

 
On July 22, 2021, the Court heard Plaintiff and Third-Party Defendant’s Motion to Exclude 

Undisclosed Evidence of Damages, Dismiss Claims and Supporting Brief. Based on the 

consideration given during the hearing, the Motion, and Sequitur Permian, LLC’s Response the 

Court is of the opinion that this Motion should be DENIED. 

ACCORDINGLY, it is hereby ORDERED that Plaintiff and Third-Party Defendant’s 

Motion to Exclude Undisclosed Evidence of Damages, Dismiss Claims and Supporting Brief and 

all relief requested therein is DENIED. 

### End of Order ###  
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Approved to form by: 
 
/s/ Christopher J. Kronzer 
Matthew A. Kornhauser 
State Bar No. 11684500 
Dylan B. Russell 
State Bar No. 24041839 
Christopher J. Kronzer 
State Bar No. 24060120 
HOOVERSLOVACEK, LLP 
5051 Westheimer, Suite 1200 
Houston, Texas 77056 
Telephone: (713) 977-8686 
Facsimile: (713) 977-5395 
kornhauser@hooverslovacek.com  
russell@hooverslovacek.com 
kronzer@hooverslovacek.com  
 
 
Jeff P. Prostok  
State Bar No. 16352500 
J. Robert Forshey 
State Bar No. 07264200 
Suzanne K. Rosen 
State Bar No. 00798518 
FORSHEY & PROSTOK LLP 
777 Main St., Suite 1550 
Ft. Worth, TX  76102 
(817) 877-8855 Telephone 
(817) 877-4151 Facsimile 
jprostok@forsheyprostok.com  
bforshey@forsheyprostok.com 
srosen@forsheyprostok.com 
 
ATTORNEYS FOR DEFENDANT, 
SEQUITUR PERMIAN, LLC  
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