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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 
In re: 

WALTER ENERGY, INC., et al.,1  
 
 Debtors. 

  
Chapter 11 
 
Case No. 15-02741-TOM11 
 
Jointly Administered 

 
DOMINION RESOURCES BLACK 
WARRIOR TRUST, by and through its 
TRUSTEE, SOUTHWEST BANK, 
 
   Plaintiff, 
 
vs. 
 
WALTER BLACK WARRIOR BASIN LLC, 
 
   Defendant. 
 

  
 
 
 
 
 
 
Adversary Case No. 15-00102-TOM 

DEBTOR’S OBJECTION TO DOMINION’S VERIFIED APPLICATION FOR  
TEMPORARY RESTRAINING ORDER 

Walter Black Warrior Basin, LLC (“WBWB”), one of the Debtors in the Chapter 11 

Cases (defined below) and the defendant herein, hereby submits this objection (the “Objection”) 

to the Verified Application for Temporary Restraining Order (the “TRO Application”) filed by 

Dominion Resources Black Warrior Trust (“Dominion”), and in support of its objection, 

respectfully states as follows: 

                                                 
1  The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 

are: Walter Energy, Inc. (9953); Atlantic Development and Capital, LLC (8121); Atlantic Leaseco, LLC (5308); 
Blue Creek Coal Sales, Inc. (6986); Blue Creek Energy, Inc. (0986); J.W. Walter, Inc. (0648); Jefferson Warrior 
Railroad Company, Inc. (3200); Jim Walter Homes, LLC (4589); Jim Walter Resources, Inc. (1186); Maple 
Coal Co., LLC (6791); Sloss-Sheffield Steel & Iron Company (4884); SP Machine, Inc. (9945); Taft Coal Sales 
& Associates, Inc. (8731); Tuscaloosa Resources, Inc. (4869); V Manufacturing Company (9790); Walter Black 
Warrior Basin LLC (5973); Walter Coke, Inc. (9791); Walter Energy Holdings, LLC (1596); Walter 
Exploration & Production LLC (5786); Walter Home Improvement, Inc. (1633); Walter Land Company (7709); 
Walter Minerals, Inc. (9714); and Walter Natural Gas, LLC (1198). The location of the Debtors’ corporate 
headquarters is 3000 Riverchase Galleria, Suite 1700, Birmingham, Alabama 35244-2359. 

Case 15-00102-TOM    Doc 26    Filed 08/17/15    Entered 08/17/15 11:52:14    Desc Main
 Document      Page 1 of 26

¨1¤R;I/(1     1a«

1502741150817000000000017

Docket #0026  Date Filed: 8/17/2015



2 
1/3850725.2 

BACKGROUND 

1. On July 15, 2015 (the “Petition Date”), Walter Energy, Inc. and its 

affiliated debtors and debtors-in-possession (each a “Debtor” and collectively, the “Debtors”) 

filed voluntary petitions for relief under chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”), thereby commencing the instant cases (the “Chapter 11 Cases”).  The 

Debtors continue to manage and operate their businesses as debtors-in-possession under 

sections 1107 and 1108 of the Bankruptcy Code.  

2. On May 31, 1994, Dominion Black Warrior Basin, Inc., Dominion 

Resources, Inc., Mellon Bank (DE) National Association, and NationsBank of Texas, N.A. 

entered into that certain Trust Agreement of Dominion Resources Black Warrior Trust (the 

“Trust Agreement”), thereby creating Dominion. 

3. Dominion claims an overriding royalty interest (the “Royalty Interest”) in 

certain production proceeds (the “Proceeds”) from the sale of gas from certain gas wells 

operated by WBWB pursuant to an Overriding Royalty Conveyance (the “ORC”) dated June 1, 

1994. 

4. On August 11, 2015, Dominion filed an Original Complaint and 

Application for Preliminary and Permanent Injunction, thereby commencing this Adversary 

Proceeding, seeking (i) declaratory relief that the Royalty Interest and the Proceeds attributable 

thereto are not property of WBWB’s estate, and (ii) a preliminary injunction prohibiting WBWB 

from commingling the Proceeds with other funds of the Debtors, encumbering the Proceeds, or 

refusing to pay the Production Proceeds to Dominion (the “AP Complaint”).    

5. Contemporaneously with the filing of the AP Complaint, Dominion filed a 

Verified Application for Temporary Restraining Order (the “TRO Application”), in which it 
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seeks orders (i) requiring WBWB to segregate the Proceeds, (ii) prohibiting WBWB from 

allowing any lien to be placed on the Proceeds, and (iii) requiring WBWB to distribute Proceeds 

to Dominion. 

6. Dominion argues that the extraordinary relief requested in the AP 

Complaint and the TRO Application is justified because the Royalty Interest is an interest in 

real property under Alabama law.  Consequently, Dominion argues that it has a bona fide 

ownership interest in the Proceeds; that the Proceeds are not property of the Debtors’ estate 

under section 541 of the Bankruptcy Code; and that the Debtors therefore have no right to 

encumber the Proceeds, commingle them with other funds that belong to the Debtors, or refuse 

to pay them to Dominion.  

7. Dominion’s argument is fundamentally flawed, however, because it rests 

on the false premise that an overriding royalty interest is a real property interest under Alabama 

law.  Under Alabama law, the Royalty Interest is not a real property interest, but a simple 

contractual right to payment that may be impaired in chapter 11.  Moreover, under section 

541(b)(4)(B)(i) of the Bankruptcy Code, only one, narrowly defined type of overriding royalty 

interest is excluded from property of the estate, and Dominion has specifically admitted that the 

Royalty Interest is not the kind of overriding royalty interest that fits within this single narrow 

exception. Therefore, Dominion cannot show a likelihood of success on the merits, and cannot 

meet the standard for obtaining a temporary restraining order. 

8. Moreover, Dominion cannot carry its burden of proof on the three 

remaining requirements for a temporary restraining order: (a) necessity to prevent irreparable 

injury; (b) that the threatened injury outweighs the harm of the injunction; and (c) that the 

injunction would not be adverse to the public interest.  In summary, Dominion argues that its 
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claims against WBWB should be taken outside of the chapter 11 estate, and that it is entitled to 

avoid the effects of WBWB’s bankruptcy case.  The impairment of contracts is the “essence of 

bankruptcy.”  In re City of Stockton, 526 B.R. 35, 50 (Bankr. E.D. Cal. 2015).  No litigant is 

entitled to a separate settlement of its claims against a debtor by filing an adversary proceeding 

and obtaining an injunction that requires the debtor to treat its claims to the detriment of the 

estate and other creditors and parties in interest.  WBWB’s bankruptcy may adversely affect 

Dominion’s claim, but this circumstance does not constitute irreparable harm under the 

injunction standards of Rule 65 of the Federal Rules of Civil Procedure.   

9. Similarly, the extraordinary relief that Dominion seeks through a 

temporary restraining order is not consistent with the balancing of interests that is the primary 

function of chapter 11, and does not serve the public interest.  Without limitation, an injunction 

against WBWB would prejudice the rights and interests of the twenty-two other Debtors in the 

Chapter 11 Cases, who are not parties to this adversary proceeding, and other creditors and 

parties in interest also not joined in this action, including the Debtors’ lessors, secured creditors, 

and unsecured creditors—all parties to whom the Debtors (not just WBWB) owe fiduciary 

obligations to preserve the estate and to treat claims in accordance with the priority scheme set 

forth in the Bankruptcy Code.  Rule 7001(2) of the Federal Rules of Bankruptcy Procedure 

provides that an adversary proceeding is the proper procedural mechanism to determine the 

validity, priority, or extent of interests in property.  But with the TRO Application, Dominion 

seeks not only a determination of an interest in property, but a judgment to take property out of 

the estate, away from the Debtors and other parties in interest and dispose of it outside the 

Chapter 11 process.  This is not a proper use of Rule 65. 
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SUMMARY OF ARGUMENT 

Dominion, as noted, has taken the position that the Royalty Interest is a real property 

interest.  Dominion’s argument for a TRO to exclude from the bankruptcy estate the funds it 

alleges are subject to the Royalty Interest depends on a determination that the Royalty Interest is 

an interest in real property.   In contrast, if the Royalty Interest is a mere right to payment, 

Dominion has nothing more than an unsecured claim against property of the Debtors’ estate.  

An overriding royalty interest is an interest carved out of the working interest of an oil 

and gas lease.  Therefore, the nature of the Royalty Interest is determined by, or derivative of, the 

nature of the property interest created by the underlying oil and gas lease.  This is consistent with 

the long-accepted real property maxim that one cannot convey a greater interest than one 

possesses.  If a lease is personal property, an overriding royalty interest in that lease generally 

will be viewed as personal property.  Similarly, if the lease is real property, the associated 

overriding royalty interest will usually be classified as real property.  See Casey Doherty, Harry 

Perrin & John West, Selected Issues Regarding Overriding Royalty Interests, Net Profit Interests 

and Production Payments in Oil and Gas Bankruptcies, 1, 3 (June 5, 2013), 

(http://statebaroftexasbankruptcy.com/wp-content/uploads/2013/05/8__Oil__Gas_Bankruptcy_ 

Issues.pdf).  The nature of the property interest in oil and gas leases is determined by state law.  

Butner v. U.S., 440 U.S. 48, 55 (1979) (“[P]roperty interests are created and defined by state law.  

Unless some federal interest requires a different result, there is no reason why such interests 

should be analyzed differently simply because an interested party is involved in a bankruptcy 

proceeding.”).   

In Alabama, the surface owner does not “own” the oil and gas beneath the tract, but only 

the exclusive right to explore for and develop the oil and gas on the tract.  Under this 
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“nonownership” theory of gas ownership, gas is not owned until it is reduced to possession by 

production.  If the surface owner does not “own” gas in situ, then by logical extension, an oil and 

gas lease cannot convey a fee interest in the oil and gas.  Wayne C. Byers & Timothy N. Tuggey, 

Oil and Gas Leases and Section 365 of the Bankruptcy Code: A Uniform Approach, 63 AM. 

BANKR. L.J. 337, 339 (1989).  Consistent with this principle, Alabama courts hold that oil and 

gas leases do not convey a real property interest in the oil and gas in the land, but only the right 

to enter the property to explore for gas and oil and reduce it to possession (thereby establishing 

ownership).  If oil and gas leases do not create real property interests under Alabama law, then 

interests carved out of such leases, such as overriding royalty interests, also cannot be real 

property interests.  Dominion’s Royalty Interest cannot rise to a greater interest than the leases 

from which it arose. Since oil and gas leases do not convey real property interests under 

Alabama law, the Royalty Interest is not a real property interest, and Dominion has no rights 

greater than any other unsecured creditor with a contractual right to payment. 

In the Eleventh Circuit, a party seeking a temporary restraining order must establish all 

four of the following elements: (1) a substantial likelihood of success on the merits; (2) that the 

preliminary injunction is necessary to prevent irreparable injury; (3) that the threatened injury 

outweighs the harm the preliminary injunction would cause the other litigant; and (4) that the 

preliminary injunction would not be adverse to the public interest.  Gissendaner v. Comm’r of 

Ga. Dep’t of Corr., 779 F.3d 1275, 1280 (11th Cir. 2015).  Dominion cannot satisfy its burden of 

persuasion as to any of these elements.  It is not likely to succeed on the merits because, as noted, 

oil and gas leases are not conveyances of a real property interest under Alabama law, and 

therefore interests deriving from such leases, such as the Royalty Interest, also are not real 

property interests.  As such, Dominion is nothing more than a creditor with an unsecured claim 
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that may be impaired in bankruptcy.  An impairment of a contract right may injure Dominion, 

but Dominion is not entitled to injunctive relief to spare it from the operation of the Bankruptcy 

Code.  If an injunction issues, the entire chapter 11 priority scheme established by Congress will 

be upended, and Dominion, an unsecured creditor, will jump ahead of secured creditors, priority 

claimants, and similarly situated unsecured creditors—a harm greater than that which will result 

if Dominion’s contract claim is treated in the ordinary course in the Chapter 11 Cases along with 

similarly situated claims.  An injunction that disrupts the Bankruptcy Code’s carefully drafted 

priority structure is in contravention of the public interest.  For all of these reasons, Dominion’s 

TRO Application should be denied. 

ARGUMENT 

I. Dominion Cannot Show a Likelihood of Success on the Merits 

A. In Alabama, A Landowner Does Not Have a Fee Interest In the Gas In the 
Ground, And Therefore An Oil and Gas Lease Cannot Convey a Fee Interest 
To The Lessee 

There are disparate (and unevenly applied) theories of oil and gas ownership throughout 

the United States, but most states follow one of two generally accepted theories.  Many states 

(including Texas) have adopted the “ownership-in-place” theory of ownership of natural gas.  

Under this theory, “gas and oil in place are minerals and realty, subject to ownership, severance, 

and sale, while embedded in the sand or rocks beneath the earth’s surface, in like manner and to 

the same extent as is coal or any other solid mineral.” NCNB v. West, 631 So. 2d 212, 223 (Ala. 

1993), citing Stephens County v. Mid-Kansas Oil & Gas Co., 254 S.W. 290, 292 (Tex. 1923).  

Thus, in ownership-in-place states, “the owner of a tract of land holds the fee in oil and gas 

underlying the boundaries of his property even though the oil and gas are not the subject of 

actual possession until brought to the surface.”  Id. 
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In contrast, other states, including Alabama, determine ownership of oil and gas under the 

“nonownership theory,” which recognizes the migratory nature of oil and gas and requires actual 

possession to establish ownership.  Id. (“Alabama determines ownership of oil and gas under the 

nonownership theory.”)  Therefore, the right held by the landowner is not a fee interest in the oil 

and gas in the land, but “the right to reduce the oil and gas to possession or to sever this right for 

economic consideration.” Id.; see also In re Hillsborough Holdings Corp., 207 B.R. 299, 303 

(Bankr. M.D. Fla. 1997) (citing NCNB v. West and affirming that “Alabama . . . does not follow 

the ‘ownership in place’ theory of ownership”); 1 HOWARD R. WILLIAMS & CHARLES J. MEYERS, 

OIL AND GAS LAW at §§ 203, 203.1 (Rev. Ed. 2007) (identifying Alabama as a non-ownership 

state, based on the Alabama Supreme Court’s decisions in NCNB v. West and Sun Oil Co. v. 

Oswell, 62 So. 2d 783 (Ala. 1953)). 

This distinction between the “ownership-in-place” and “non-ownership” theories of gas 

ownership is critical.  In “ownership-in-place” states, oil and gas leases are more likely to be 

deemed conveyances of real property in which the transferee obtains a determinable fee in 

minerals.  In contrast, in nonownership states, like Alabama, the land owner does not “own” the 

gas in the ground, so an oil and gas lease cannot transfer ownership of a fee interest in the gas, 

but merely use, possession or the right to try to capture the gas, thereby establishing ownership. 

The leading treatise on oil and gas law summarizes the consequences of subscribing to the non-

ownership theory versus the ownership-in-place theory as follows: 

Perhaps the most significant consequence of adopting one or 
another theory of oil and gas ownership is the classification of 
mineral, royalty, and leasehold interests as corporeal or 
incorporeal.  If the theory of the jurisdiction is that of 
nonownership or qualified ownership, mineral, royalty, and 
leasehold interests are invariably viewed as incorporeal 
(sometimes labelled a mere license but more frequently a profit á 
prendre, servitude, or other variety of incorporeal interest).  In 
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states adopting the ownership in place theory, such interests may, 
but need not necessarily, be viewed as corporeal in character.”   

1 HOWARD R. WILLIAMS & CHARLES J. MEYERS, OIL AND GAS LAW at § 204.2 (Rev. Ed. 2007).   

Black’s Law Dictionary defines “incorporeal rights” as “rights to intangibles, such as 

legal actions, rather than rights to property (rights to possession or use of land).” BLACK’S LAW 

DICTIONARY (10th ed. 2014).  In short, the surface owner in a nonownership state does not own 

the oil and gas under the tract in place, and accordingly, cannot convey a fee interest in the oil 

and gas.  Instead, the lease operates to transfer an exclusive right to search for and produce oil 

and gas from the tract.  Byers & Tuggey, Oil and Gas Leases and Section 365 of the Bankruptcy 

Code: A Uniform Approach, 63 Am. Bankr. L.J. 337, 340 (1989).  When this interest is 

transferred to a lessee, the lessee obtains a profit á prendre; i.e., a right to take the profits or 

produce of the land of another, not a real property interest in the gas in the ground.  Id. 

B. Consistent With the Nonownership Theory of Gas Ownership, Oil and Gas 
Leases In Alabama Do Not Convey a Fee Interest, But Only the Right To 
Enter the Land And Explore For Oil and Gas and Reduce It To Possession 

In Alabama, gas leases do not effectuate a conveyance of a fee interest in the gas—the 

result that logically flows out of the “nonownership” theory of gas ownership.  In one such case, 

Rechard v. Cowley, 80 So. 2d 419 (Ala. 1918), the Alabama Supreme Court, analyzing the 

nature of an oil and gas lease, noted the “migratory” nature of oil and gas—the parlance of 

adherents to the nonownership theory: 

The intent in these writings was to confer the right, the privilege, 
on the ‘lessees’ of prospecting the land for oil and gas and to take 
it when found.  Oil and gas are furtive, migratory, self-transmissive 
minerals; and because of this characteristic or quality contracts and 
rights relating thereto require the application of principles 
different, in many respects, from those applicable to other minerals 
that are not affected with the characteristics a learned court has 
described as ferae naturae. 
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Id. at 420.  The Court went on to hold that the lease of minerals with such “peculiar 

characteristics” did not convey an interest of the oil and gas as part of the land:  

The construction or interpretation of contracts relating to oil and 
gas, where their terms admit of doubt or certainty, should favor the 
owner—the “lessor” so to speak, because of the peculiar 
characteristics of these minerals.  It is manifest, from the terms of 
these instruments and the object they undertook to effect with 
respect to the peculiar minerals in contemplation, that no grant 
in praesenti of the oil and gas as part of the realty was intended.  
It is also clear that no tenancy at will was created, since the 
instruments fixed, so far as the “lessor” was concerned a minimum 
term for the exploration and the possession to accomplish that end.  
For an effective, though nominal, consideration, the owner 
conferred on the “lessee” the right, the privilege, to explore for oil 
and gas, to enter for that purpose, to operate to that end, and to take 
the oil and gas that may be found; whereupon the compensation to 
the owner should be as provided in the writing.” 

Id. at 421 (emphasis added).  In Sun Oil, the Alabama Supreme Court affirmed the holding of the 

Rechard court: 

The lease does not grant the ownership of the oil and other 
minerals, but grants and leaves to Sun the land described for 
purposes of investigating, exploring, prospecting, drilling, mining 
for, and producing oil and other minerals. 

Sun Oil, 62 So. 2d at 788.  The Alabama Supreme Court has characterized coal mining leases 

similarly, holding that a lease to mine coal “created merely a leasehold interest in the lessee, a 

chattel real, and did not convey to the lessee any title to the coal in situ.”  State v. Roden Coal 

Co., 73 So. 5, 8 (Ala. 1916).  In short, in the context of both gas leases and coal leases, the 

Alabama Supreme Court has found the interest conveyed to the lessee to be a true leasehold 

interest, a simple right to “use the land for a purpose,” and not a fee interest.  Id. 

 Dominion has not alleged that the gas leases underlying the Royalty Interest are anything 

other than standard oil and gas leases that confer on the lessee the right to explore for gas, enter 

the land for that purpose, and reduce to possession any gas found on the land.  In its AP 
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Complaint, Dominion cites Borden v. Case, 118 So.2d 751, 753 (Ala. 1960) for the proposition 

that “[u]nder Alabama law, an oil and gas lease is a conveyance of an interest in real property.”  

AP Complaint at ¶ 21.  Borden, however, does not say this.  Instead, in deciding a statute of 

frauds issue, the Borden court says that it is “assuming, without deciding, that an oil, gas, and 

mineral lease is a conveyance of an interest in real property within the purview of the statute of 

frauds.”  Borden, 118 So. 2d at 753 (emphasis added).  This offhand statement by the Borden 

court in connection with discussion of a peripheral issue has no precedential effect in light of the 

decisive holdings in Rechard and Sun Oil that an oil and gas lease is not the conveyance of a fee 

interest in oil and gas under Alabama law.  The fact that Dominion cites Borden, and no other 

cases, for the proposition that an oil and gas lease is a conveyance of an interest in real property 

under Alabama law underscores the weakness of its authority on this point.   

C. The Nature of Dominion’s Royalty Interest Is Derivative of the Nature of the 
Property Interest Created by the Underlying Oil and Gas Leases, and Since 
Oil and Gas Leases are Personal Property Interests Under Alabama Law, 
Dominion’s Royalty Interest Is Also a Personal Property Interest 

As discussed above, under Alabama law, oil and gas leases convey only the right to mine, 

prospect, and explore for oil and gas in the ground and reduce it to possession, not a fee interest 

in the minerals in the ground.  Because an overriding royalty interest is carved out of the working 

interests in the gas lease, the nature of the interest created by an overriding royalty interest is 

derivative of the nature of the interest in the underlying gas leases. 1 HOWARD R. WILLIAMS & 

CHARLES J. MEYERS, OIL AND GAS LAW at § 204.2. (Rev. Ed. 2007) 2  Given the clear authority 

in Alabama holding that oil and gas leases do not grant a fee interest in the oil and gas in the 

                                                 
2 See also Perrin, Selected Issues Regarding Overriding Royalty Interests, Net Profit Interests, and Production 
Payments in Oil and Gas Bankruptcies, http://statebaroftexasbankruptcy.com/wp-content/uploads/2013/05/8_-
_Oil__Gas_Bankruptcy_Issues.pdf 
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land, an overriding royalty interest carved out of such oil and gas leases cannot be a fee interest 

either.   

Case law from other jurisdictions supports the view that overriding royalty interests take 

on the same character as the gas leases out of which they arise, so if the gas lease creates a 

personal property interest, the overriding royalty interest is necessarily a personal property 

interest as well.  In Denver Nat. Bank of Denver, Colo, v. State Comm’n of Revenue and 

Taxation, 272 P.2d 1070 (Kan. 1954), the court held that an overriding royalty interest arising 

out of an oil and gas lease took on the same character as the gas lease, which in Kansas is 

personal property: 

It is well settled that an oil and gas lease conveys no interest in 
land but is merely a license to explore and is personal property, an 
incorporeal hereditament, a profit á prendre.  The [overriding 
royalty] interests owned by the decedent arose from oil and gas 
leases.  They take on the same character as the instrument from 
which they arose . . . 

Id. at 1073.  Similarly, in Dougherty v. California Kettleman Oil Royalties, Inc., 69 P.2d 155 

(Cal. 1937), the court held that an overriding royalty interest could not be characterized as a 

greater interest than the lease from which it arose: 

It is perfectly clear that the term “real estate,” as used in the 
constitutional provision, applies only to freehold interests.  It does 
not apply to terms less than a freehold, such as an interest for a 
term of years.  It has quite recently been held by this court that an 
oil and gas lease for a term of years is not real estate, that although 
such a lease creates an interest in real property, or in real estate, 
being less than a freehold it is a chattel real which is personal 
property.  Obviously a royalty interest, such as is here involved, 
cannot rise to a greater dignity than the lease upon which it is 
predicated. 

Id. at 164.   

One of the cases cited by Dominion further supports this principle.  See Ferguson v. 

Coronado Oil Co., 884 P.2d 971, 978 (Wyo. 1994).  The Ferguson court, in addressing the net 
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profit interests at issue in that case, observed that the classification of the interest turned on the 

language of the instrument at issue, explaining, “[t]wo general considerations can be stated: (1) a 

net profits interest in an oil and gas lease has no independent meaning, and (2) its nature is 

determined from the instrument creating the interest.” Ferguson, 884 P.2d at 976.  Thus, 

Dominion’s own cases establish that the nature of the conveyance instrument determines the 

nature of any interests arising from the instrument.  Underlying the holdings in all of these cases 

is the time-honored principle that a grantor cannot convey a greater interest in the land than he 

possesses.  Gregg v. Lessee of Sayre, 33 U.S. 244 (1834) (grantor “could convey no greater 

interest in the land than he possessed”). 

 The Alabama Supreme Court has expressly held that an oil and gas lease conveys only a 

personal property interest under Alabama law.  Dominion has not alleged that the underlying oil 

and gas leases are anything other than standard oil and gas leases that, in exchange for 

compensation to the lessor, permit the lessee to enter the land for a specified term, explore for 

gas, and reduce it to possession.  As noted, the sole case cited by Dominion for the proposition 

that an oil and gas lease conveys a real property interest in Alabama, Borden, does not stand for 

this principle, but only states, in deciding an unrelated issue, that it is “assuming, without 

deciding, that an oil, gas, and mineral lease is a conveyance of an interest in real property. . .”  

Borden 118 So.2d at 753.  When Alabama courts actually analyze and decide the ultimate issue, 

however, they hold that oil and gas leases convey only the right to explore and mine for gas and 

reduce it to possession, not an ownership interest in the minerals in the ground.  Rechard, 202 

Ala. at 339; Sun Oil, 258 Ala. at 332.  The controlling authority in Alabama thus supports the 
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view that an oil and gas lease, and therefore, any interest carved out of an oil and gas lease, such 

as the Royalty Interest, should similarly be characterized as a mere personal property interest.3 

D. None of the Cases Cited By Dominion Alter the Conclusion That Dominion’s 
Royalty Interest Is Not a Real Property Interest Under Alabama Law 

Dominion cites several cases for the proposition that interests in gas and other minerals 

constitute severable interests in real property under Alabama law, and that mineral interests in 

land are considered to be real estate in Alabama.  See, e.g., Locke v. Locke, 280 So.2d 773, 775 

(Ala. 1973); Nelson v. Teal, 301 So.2d 51, 52 (Ala. 1974); Lake v. Sealy, 165 So. 399, 401 (Ala. 

1936); McCall v. Nettles, 37 So.2d 635 (Ala. 1948).  To the extent that these cases support the 

“ownership-in-place” theory of gas ownership, they were implicitly overruled, at least with 

respect to oil and gas interests, by NCNB v. West and its express holding that Alabama is a 

nonownership state.  NCNB v. West, 631 So.2d at 223.  But even assuming for the sake of 

argument that Dominion’s cases are still good law in Alabama, they do not support Dominion’s 

position that the Royalty Interest is a real property interest.   

Dominion’s argument is that because the gas in the ground is a real property interest 

according to these cases, then the Royalty Interest must also be a real property interest.  But there 

is a critical step missing in Dominion’s analysis: the nature of the leases conveying the interest in 

the gas, out of which the Royalty Interest was carved.  The material question is not whether the 

minerals in the ground are real property interests, but whether the leases in those minerals are 

real property interests.  Even if the landowner owns the minerals in fee, that does not mean that 

the lessee does. 

                                                 
3 As Dominion does not have an ownership interest in the Proceeds payable in connection with the Royalty Interest, 
it goes without saying that it cannot sustain any causes of action, such as conversion, that are premised on an 
ownership interest. 
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While an oil and gas lease in a nonownership state cannot properly be interpreted to 

convey a fee interest, it does not follow that an oil and gas lease in an ownership-in-place state 

must be interpreted to convey a fee interest.  The authors of the leading oil and gas treatise note 

that “[i]n states adopting the ownership in place theory, [mineral, royalty, and leasehold] 

interests may, but need not necessarily, be viewed as corporeal in nature.”  1 HOWARD R. 

WILLIAMS & CHARLES J. MEYERS, OIL AND GAS LAW at § 204.2 (Rev. Ed. 2007) (emphasis 

added); see also Id. at § 209 (“[s]everal states which adopt the ownership in place theory 

differentiate between severed mineral interests and the interests of an oil and gas lessee, 

classifying the former as corporeal and the latter as incorporeal”).  Michigan, for example, is an 

ownership-in-place state that regards rights conveyed under oil and gas leases to be “interests in 

real estate,” but still holds that the “interest of an oil and gas lessee is regarded as a profit á 

prendre, an interest in the real estate, but not an interest in the oil and gas itself, at least not until 

the oil and gas are extracted.”  In re Aurora Oil & Gas Co., 439 B.R. 674, 678 (Bankr. W.D. 

Mich. 2010), citing VanAlstine v. Swanson, 417 N.W.2d 516, 520 (Mich. 1987) (profit á prendre 

“transfers no present interest in the minerals in place”).   

 Similarly, at least one Alabama court analyzing the nature of coal interests viewed coal 

in the land as a fee interest of the landowner, but still held that a coal mining lease “created 

merely a leasehold interest in the lessee, a chattel real, and did not convey to the lessee any title 

to the coal in situ.”  Roden Coal, 73 So. at 8. Thus, even if Alabama is an ownership-in-place 

state, and gas in the ground is a real property interest under Alabama, it does not follow that oil 

and gas leases convey a fee interest in those minerals to the lessee under Alabama law, and in 

fact, they do not under the holdings of Rechard, Sun Oil, and Roden Coal.  And once again, if a 
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mineral lessee does not hold a fee interest under Alabama law, then a royalty holder does not 

either. 

Other cases cited by Dominion similarly do nothing to support Dominion’s position.  One 

example, Earle v. International Paper Co., 429 So.2d 989 (Ala. 1983), deals with reservations 

and exceptions of minerals rights by the grantor in connection with the conveyance of the surface 

rights, not oil and gas leases.   

Similarly, Dauphin Island Prop. Owners Ass’n v. Callon Institutional Royalty Investors I, 

519 So.2d 948, 951 (Ala. 1988), is a rule against perpetuities case, and the statements by the 

Court about the nature of royalty interests are mere dicta.  In any event, to the extent that the 

Dauphin Island court was inclined to view royalty interests as real property interests, it was 

based in part on the fact that it was evaluating a royalty carved out of the landowner’s interest, 

not the working interest.  Therefore, the court relied on early Alabama cases holding that mineral 

interests in Alabama are real property interests (Locke, Teal, McCall).  Those cases were 

implicitly overruled by the Alabama Supreme Court in NCNB v. West, which was published five 

years after Dauphin Island and held that Alabama is a nonownership state, at least with respect 

to oil and gas interests.  But if Dauphin Island is still good law in Alabama, its characterization 

of royalty interests as real property interests is plainly limited to its own facts.  In at least one 

case decided after Dauphin Island, the Alabama Supreme Court held a royalty interest that 

granted the royalty holder nothing more than the right to receive payment of a designated portion 

of production proceeds on minerals that were actually produced was not a real property interest, 

but a contractual right to payment.  Pilcher v. Turner, 530 So. 2d 198, 200 (Ala. 1988).   

Finally, cases from Texas holding that royalty interests are real property interests are 

inapposite, given that Texas law on these issues is fundamentally different than Alabama law, 
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which governs here.  See, e.g., Sheffield v. Hogg, 80 S.W.2d 741 (Tex. 1935); In re MCZ, Inc., 

82 B.R. 40, 42 (Bankr. S.D. Tex. 1987); Ferguson., 884 P.2d at 978 (Wyo. 1994) (applying 

Wyoming law). 

Dominion also cites an Alabama statute, Ala. Code § 9-17-33, to argue that WBWB is 

required by statute to pay Dominion.  This statute says nothing about the legal characterization of 

royalty interests. Specifically, it does not establish the Royalty Interest is a real property interest 

or even purport to address the issue.  It does nothing more than acknowledge that parties to a 

contract are obligated to pay their contractual obligations.  As rights to payment are regularly 

impaired in bankruptcy, however, Ala. Code § 9-17-33 does nothing to further Dominion’s 

argument.  See In re Dawkins, 13 B.R. 741 (1981) (constitutional prohibition against impairment 

of contracts apples only to states and not to Congress). 

In short, Dominion has cited no legal authority to counter the clear Alabama precedent 

holding that oil and gas leases are not conveyances of real property interests, and that any 

interests arising out of the leases must take on the same character. 

E. If Congress Intended to Exclude Dominion’s Interest From Property of the 
Estate, It Would Have Done So 

Section 541(a)(1) of the Bankruptcy Code provides that property of a debtor’s estate 

includes “all legal and equitable interests of the debtor in property as of the commencement of 

the case.”  Section 541(b) sets forth certain exclusions from property of the estate.  Section 

541(b)(4)(B)(i) provides that property of the estate does not include any interest of the debtor in 

liquid or gaseous hydrocarbons to the extent that “the Debtor has transferred such interest 

pursuant to a written conveyance of a production payment to an entity that does not participate in 

the operation of the property from which such production payment is transferred.”  A 

“production payment” is defined in § 101(42A) as “a term overriding royalty interest satisfiable 
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in cash or in kind—(A) contingent on the production of a liquid or gaseous hydrocarbon from 

particular real property; and (B) from a specified volume, or a specified value, from the liquid or 

gaseous hydrocarbon produced from such property, and determined without regard to production 

costs.”  Finally, the Bankruptcy Code defines “term overriding royalty” as “an interest in liquid 

or gaseous hydrocarbons in place or to be produced from particular real property that entitles the 

owner thereof to a share of production, for a term limited by time, quantity, or value realized.”  

11 U.S.C.  § 101(53C). 

In other words, under the Bankruptcy Code, certain kinds of overriding royalty 

interests—“term overriding royalty” interests—are expressly excluded from property of the 

estate.  The Royalty Interest, however, is not limited by time, quantity or value realized, and is 

therefore not a “term overriding royalty” as defined by the Bankruptcy Code.  Dominion has 

conceded that the Royalty Interest is not a term overriding royalty: “[DOMINION’S 

COUNSEL]: “There are lots of different kinds of interests in oil and gas properties.  The term 

overriding royalty interest is a defined term of the Bankruptcy Code.  That’s different.  We are 

different than a lessor’s royalty, Your Honor.”  Hrg. Tr., 41:11-14 (Aug. 3, 2015).   

As Dominion’s counsel noted, there are many different kinds of interests in oil and gas 

properties.  But Congress excluded from property of the estate only the kinds set forth in 

§541(b)(4), including the narrow category of “term overriding royalty” interests, which 

Dominion has admitted is not what the Royalty Interest is.  If Congress intended to exclude from 

property of the estate interests like Dominion’s, it could have easily done so.  Whatever the 

Royalty Interest is, Dominion has admitted that it is not the only kind of overriding royalty 

interest that Congress has expressly excepted from property of the estate under §541(b)(4)(B)(i). 
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Moreover, Congress intended for section 541 to define property of the estate in the 

broadest sense possible.  United States v. Whiting Pools, 462 U.S. 198, 204-205 (1983); In re 

Builders Transport, Inc., 471 F.3d 1178, 1185 (11th Cir. 2006).  Accordingly, exclusions from 

the estate are to be interpreted narrowly.  In re Powell, 187 B.R. 642, 644 (Bankr. D. Minn. 

1995).  In United States v. Butner, the Supreme Court recognized that state law would define the 

nature of property interests, but emphasized that federal law—currently section 541 of the 

Bankruptcy Code—establishes the scope of the estate and the kinds of property interests 

included in the estate.  See Butner, 440 U.S. at 55.  Furthermore, the Supreme Court admonished 

that bankruptcy does not change state law analyses of property interests “unless some federal 

interest requires a different result.”  Id. (emphasis added).   Therefore, while state law controls 

what interest, if any, a debtor has in property, “[u]nder § 541(a), the determination of whether a 

debtor’s interest in property constitutes ‘property of the estate’ is a question of federal law.”  In 

re Greer, 242 B.R. 389, 394 (Bankr. N.D. Ohio 1999), citing Butner, 440 U.S. at 54-55.  

Therefore, regardless of the nature of overriding royalty interests under state law—which 

may vary widely from state to state—Congress plainly determined that only one kind of 

overriding royalty interest is excluded from property of the estate under Section 541, and it is a 

kind of overriding royalty interest that the Royalty Interest is not.  So while Dominion’s 

characterization of the Royalty Interest is incorrect under Alabama law, and WBWB reserves all 

rights with respect to Alabama law, whether the Royalty Interest is included in the estate or not is 

not an issue of Alabama law, but rather a matter of federal law under section 541 of the 

Bankruptcy Code.  Regardless of state law, only one, narrowly defined type or overriding royalty 

interest is excluded from the estate under Section 541, and all others are not.  Dominion’s 

concession that the Royalty Interest does not fit that narrow exclusion is dispositive.  The funds 

Case 15-00102-TOM    Doc 26    Filed 08/17/15    Entered 08/17/15 11:52:14    Desc Main
 Document      Page 19 of 26



20 
1/3850725.2 

that Dominion seeks to capture and exclude from the estate are clearly estate property regardless 

of Dominion’s construction of state law. 

F. Dominion’s Public Filings Acknowledge That Its Royalty Interest May Not 
Be Treated a Real Property Interest Under Alabama Law  

Despite the vehemence with which Dominion now argues that its Royalty Interest is 

unequivocally a real property interest, its public SEC filings set forth the uncertainty of its 

position under Alabama law.  In the trust prospectus dated June 21, 1994, Dominion made the 

following disclosure to investors:   

Although the matter is not entirely free from doubt, Alabama 
counsel has opined that the Royalty Interests constitute interests in 
real property under Alabama law.  Consistent therewith, the 
Conveyance states that the Royalty Interests constitute real 
property interests.  The Company has recorded the Conveyance in 
the appropriate real property records of Alabama in accordance 
with local recordation provisions.  If, during the term of the Trust, 
the Company or any Company Interest Owner becomes involved 
as a debtor in bankruptcy proceedings under the Federal 
Bankruptcy Code, it is not entirely clear that the Royalty Interests 
would be treated as real property interests under the laws of 
Alabama. 

Trust Prospectus dated June 21, 1994, attached hereto as Exhibit A (emphasis added).  Dominion 

made identical disclosures in its SEC Form 10-K for the fiscal years ended December 31, 2013 

and December 31, 2014, reasonable disclosures to make given that twenty years of jurisprudence 

did nothing to increase the likelihood that the Alabama Supreme Court would treat the Royalty 

Interest as a real property interest under Alabama law. See Dominion Resources Black Warrior 

Trust SEC Form 10-K dated December 31, 2014, p. 30, and Dominion Resources Black Warrior 

Trust SEC Form 10-K dated December 31, 2013, p. 30, attached hereto as Exhibit B.4 

 

                                                 
4 The Court may take judicial notice of relevant documents publicly filed with the SEC for purposes of determining 
what statements the documents contain.  Bryant v. Avado Brands, 187 F.3d 1271, 1277 (11th Cir. 1999). 
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II. Dominion Has Failed to Meet Its Burden of Showing Irreparable Harm 

Dominion cannot show a substantial likelihood of success on the merits, and its TRO 

Application is due to be denied on that basis alone.  Dominion also bears the burden of showing 

that it will suffer irreparable harm if the injunction does not issue.  U.S. v. Jefferson County, 720 

F.2d 1511 (11th Cir. 1983).  Dominion has failed to meet this burden and cannot show that a 

TRO should issue.  The “irreparable harm” that Dominion seeks a TRO to avoid is the kind of 

harm common to all creditors who face impairment of their contracts in bankruptcy.  But 

“impairment of contracts is the essence of bankruptcy.”  In re City of Stockton, 526 B.R. 35, 50 

(Bankr. E.D. Cal. 2015).  It has long been accepted that the “especial purpose of all bankruptcy 

legislation is to interfere with the relations between the parties concerned—to change, modify, or 

impair the obligation of their contracts.”  In re City of Stockton, 478 B.R. 8, 15 (Bankr. E.D. Cal. 

2012), citing Ashton v. Cameron City Cnty. Water Improvement Dist. No. 1, 298 U.S. 513, 530 

(1936).  Stated another way: 

The goal of the Bankruptcy Code is adjusting the debtor-
creditor relationship.  Every discharge impairs contracts.  
While bankruptcy law endeavors to provide a system of 
orderly, predictable rules for treatment of parties whose 
contracts are impaired, that does not change the starring 
role of contract impairment in bankruptcy. 

Id. at 16.  Given that impairment of contract rights is a foundational principle of the Bankruptcy 

Code, the fact that Dominion now faces impairment of its contract in bankruptcy cannot 

constitute irreparable harm for injunctive purposes.   

Moreover, if Dominion ultimately prevails on the merits regarding the nature of the 

Royalty Interest, the Debtors may satisfy Dominion’s claim for unpaid proceeds through money 

damages or other treatment in the Debtors’ chapter 11 plan.  Therefore, Dominion cannot show 

that it would be irreparably harmed in the absence of injunctive relief.  See Moore v. Consol. 
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Edison Co. of N.Y., 409 F.3d 506, 510 (2d Cir. 2005) (“Where there is an adequate remedy at 

law, such as an award of money damages, injunctions are unavailable except in extraordinary 

circumstances”). 

III. The Harm to the Debtors, Their Creditors, the Bankruptcy Estate and the Chapter 
11 Process if the Injunction Issues Outweighs Any Harm to Dominion 
 
Dominion is nothing more than a creditor with an unsecured claim that is subject to 

impairment in bankruptcy, and while such impairment may cause injury to Dominion, it is fully 

contemplated by the Bankruptcy Code.  Any hardship to Dominion is a hardship inherent in its 

position as a creditor of a Chapter 11 debtor.  In contrast, if an injunction issues, the entire 

Chapter 11 priority scheme established by Congress will be reordered, and Dominion, an 

unsecured creditor, will jump ahead of secured creditors, priority claimants, and similarly 

situated unsecured creditors—a harm greater than that which Dominion will suffer if its contract 

claim is treated in the ordinary course in the Chapter 11 Cases along with similarly situated 

claims.   

Courts have noted that “irreparable harm in the bankruptcy context refers to either 

irreparable harm to the interest of a creditor or irreparable harm to the bankruptcy estate.  Of 

these, irreparable harm to the bankruptcy estate is clearly of the greatest relevance to the court.”  

In re Lickman, 286 B.R. 821, 829 (Bankr. M.D. Fla.2002).  While Dominion naturally wants to 

be paid, as all creditors do, it is not entitled to a TRO to spare it from the ordinary operation of 

the priority provisions of the Bankruptcy Code.  The relief Dominion seeks undermines a core 

purpose of Bankruptcy Code: the equitable payment of the claims of similarly situated creditors 

in accordance with the statutory priority scheme.  Numerous parties besides WBWB will be 

harmed if Dominion is permitted to dismantle the congressionally mandated priority scheme, 
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including secured creditors, lessors, priority claimants, unsecured creditors, the other Debtors 

and many others who are not before the Court in this adversary proceeding.   

One stakeholder whose interests Dominion ignores is the purchaser of the gas that 

WBWB produces.  WBWB sells its entire production to Alabama Gas Company (“Alagasco”) 

pursuant to a Base Contract for the Sale and Purchase of Natural Gas dated August 1, 2010 (the 

“Alagasco Contract”).  Some of WBWB’s production comes from wells subject to the Trust, but 

the majority does not.  Gas from all WBWB wells is commingled and sold to Alagasco, and 

Alagasco pays WBWB for all the gas by electronic fund transfer in one lump sum.  Accordingly, 

the proceeds of gas produced by wells in which Dominion claims an interest are commingled 

with the proceeds of gas produced by other wells before WBWB even receives the funds.  To 

trace and segregate funds attributable to the Royalty Interest would require Alagasco to change 

its method of payment to WBWB.  Dominion clearly is not entitled to an injunction forcing 

Alagasco to change its payment methods.   

First, Alagasco is not even a party to this proceeding.  Second, Dominion specifically 

agreed in ¶4.01 of the ORC that “sales of Subject Gas may continue to be made by the Company 

Interests Owner pursuant to the Sonat Agreement” (i.e., the predecessor to the current Alagasco 

Contract), while ¶4.02 of the ORC obligates the Company Interest Owners to “perform all 

material obligations binding on it under the Sales Contracts in accordance with the terms thereof. 

. .”   Thus, not only did Dominion assent to the payment arrangements provided for in the gas 

sales contracts between WBWB and the gas buyers, but it specifically required WBWB to 

perform all material obligations under those sales contracts.  Third, section 6.06 of the ORC 

provides that “the Royalty Owner has no right or power . . . to share in any operating decision 

whatsoever, including, without limitation, the alteration, change, [or] amendment . . . of any 
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other contract . . . as to all or any part of the Company Interests hereunder.”  Under the plain 

language of this section, Dominion has no rights to force WBWB to invoice for gas sales, or hold 

money in a bank account in a particular way, particularly if a contract with the gas purchaser 

provided otherwise.  In short, neither WBWB’s contract with Dominion, nor WBWB’s separate 

contract with the third party purchaser of its product, allows Dominion to control or demand 

payment or treatment of funds in the manner demanded by the TRO application.  

The balancing of hardships at issue here, then, is not just between WBWB and Dominion, 

but between Dominion and all of the stakeholders in the Chapter 11 Cases—as well as the 

Chapter 11 process itself—and if the injunction issues, the potential harm to the Debtors, its 

creditors, other stakeholders, and the chapter 11 reorganization process far outweighs any harm 

to Dominion.  

IV. The Injunction Sought By Dominion Would Be Contrary To Public Policy 

In the bankruptcy context, the “public interest” factor requires the balancing of the public 

interest in successful bankruptcy reorganizations with other competing social interests.  Matter of 

Dore, 54 B.R. 353, 359 (Bankr. W.D. Wisc. 1985). An injunction that disrupts the Bankruptcy 

Code’s carefully drafted priority structure is in contravention of the public interest.   

CONCLUSION 

For all of these reasons, the Debtors respectfully request an order (1) denying Dominion’s 

TRO Application; and (2) granting such other relief as the Court deems just.  
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Dated: August 17, 2015 
            Birmingham, Alabama 

BRADLEY ARANT BOULT CUMMINGS LLP 
 
 
 
 /s/ Patrick Darby      
Patrick Darby 
Dylan Black 
Cathleen Moore 
One Federal Place 
1819 Fifth Avenue North 
Birmingham, Alabama  35203-2119 
Telephone:  (205) 521-8000 
Email: pdarby@babc.com, dblack@babc.com 

 ccmoore@babc.com 
- and - 

PAUL, WEISS, RIFKIND, WHARTON &  
GARRISON LLP 
Kelley A. Cornish (pro hac vice) 
Claudia R. Tobler (pro hac vice) 
Ann K. Young (pro hac vice) 
1285 Avenue of the Americas 
New York, New York  10019-6064 
Telephone:  (212) 373-3000 
Email: kcornish@paulweiss.com, ctobler@paulweiss.com,  
 ayoung@paulweiss.com 

Proposed Counsel to the Debtors and  
Debtors-in-Possession 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 17th day of August, 2015, I electronically filed the foregoing 

with the Clerk of the Court using the CM/ECF system which will send notification of such filing 

to the following: 

Lee R. Benton 
Samuel Stephens 
Jamie Alisa Wilson 
Benton & Centeno, LLP 
2019 Third Avenue North 
Birmingham, AL  35203 
lbenton@bcattys.com 
sstephens@bcattys.com 
jwilson@bcattys.com 
 
Michael Leo Hall 
Burr & Forman LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203 
mhall@burr.com 
 

/s/ Patrick Darby 
Patrick Darby 
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