
 

 
 

UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 

IN RE: )  Chapter 7 
 ) 
NEW WEI, INC., ET AL., )  Case No. 15-02741-TOM7 
 ) 
                                   Debtors.  )  Jointly Administered 
 

UNITED STATES OF AMERICA’S MOTION TO (1) STAY THE  
CHAPTER 7 TRUSTEE’S MOTION FOR APPROVAL OF PROPOSED SETTLEMENT 

(DOC. 3145) FOR NINETY (90) DAYS, OR (2) ENFORCE SETTLMENT, 
ENTER JUDGMENT AND LIFT STAY 

 
 Pursuant to 11 U.S.C. §§ 105(a) and 362, Rule 4001 of the Federal Rules of Bankruptcy 

Procedure, and Bankr. N.D. Ala. R. 4001-1, the claimant, United States of America, respectfully 

moves this Court to stay the Chapter 7 Trustee’s Motion for Approval of Proposed Settlement 

(Doc. 3145)1 (“Trustee’s motion to settle”) for a period of ninety (90) days so that the United States 

and the Chapter 7 Trustee may have adequate time to settle the unresolved tax matters pending for 

the tax years ended August 31, 1983 through May 31, 1995 and May 31, 2000 through December 

31, 2006 before the Court considers and acts upon the Trustee’s motion to settle.  If the Court, 

however, is not inclined to stay the Trustee’s motion to settle, the United States moves the Court to 

enforce the parties’ settlement of the Debtors’ consolidated federal income tax liabilities for the tax 

years ended August 31, 1983 through May 31, 1995 and enter judgment in the adversary 

                                                           
1    The term “Doc.” refers to the docket entry relating to a document filed in the bankruptcy cases, In re 
New WEI, Inc., Case No. 15-02741-TOM-11 (Bankr. N.D. Ala) and In re Hillsborough Holdings Corp., et 
al., Case No. 89-bk-9715-KRM (Bankr. M.D. Fla.).  The terms “AL Doc.” and “FL Doc.” refers to the 
docket entry relating to a document filed in the adversary proceedings, Hillsborough Holdings Corp. v. 
United States, Adv. Proc. No. 15-00127-TOM (Bankr. N.D. Ala.) (“Hillsborough II”), and Hillsborough 
Holdings Corp. v. United States, Adv. Proc. No. 91-00313-KRM (Bankr. M.D. Fla) (“Hillsborough I”), 
respectively. 
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proceeding, bearing Adv. Proc. No. 15-00127-TOM (Bankr. N.D. Ala.), on terms consistent with 

the settlement.  The United States also requests that the Court lift the automatic stay to: (1) allow 

the United States to exercise its setoff rights, and (2) commence the 90-day period for filing a 

petition with the United States Tax Court, if necessary, to resolve the Debtors’ consolidated federal 

income tax liabilities for the tax years ended May 31, 2000 through December 31, 2006. 

I. JURISDICTION. 

This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 1334 and 157.  

The United States consents to entry of any appropriate orders and judgments by this Court with 

respect to this matter, subject to review by the district court pursuant to 28 U.S.C. § 158.  The 

statutory and legal predicates for the relief requested herein are 11 U.S.C. §§ 105(a) and 362, 

Bankruptcy Rule 4001, and Bankr. N.D. Ala. R. 4001-1.  Venue is proper pursuant 28 U.S.C.         

§§ 1408 and 1409. 

II. FACTS. 

A. GENERAL BACKGROUND OF BANKRUPTCY CASES IN FLORIDA AND 
ALABAMA. 
 
1. On December 27, 1989, Hillsborough Holdings Corporation (“HHC”), predecessor in 

interest to New WEI, Inc. (“New WEI”) (formerly, Walter Energy, Inc. (“WE”) and Walter 

Industries, Inc. (“WI”)) and its subsidiaries (collectively, the “HHC Group” or “Florida Debtors”) 

filed voluntary petitions for relief under Chapter 11 of the U.S. Bankruptcy Code, 11 U.S.C., in the 

United States Bankruptcy Court for the Middle District of Florida (“Florida Court”).  See In re 

Hillsborough Holdings Corp., et al., Case No. 89-bk-9715-KRM (Bankr. M.D. Fla.). 

2. On May 14, 1991, HHC commenced an adversary proceeding to resolve the consolidated 

federal income tax claims that the IRS asserted against the HHC Group for the tax years ending 
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August 31, 1983 through May 31, 1995 (“1983-1995 Liabilities”).  See Hillsborough Holdings 

Corp., et al. v. United States, Adv. Proc. No. 91-00313-KRM (Bankr. M.D. Fla.) (“Hillsborough 

I”); discussion, infra, at pp. 3-16 for further discussion of the Florida adversary proceeding. 

3. On March 1, 1995, prior to confirmation of the Florida Debtors’ plan of reorganization, the 

Florida Court approved a joint stipulation between HHC and the United States in which the United 

States agreed to withdraw its objection to confirmation of the plan in exchange for certain 

commitments regarding its claims involving the 1983-1995 Liabilities.  See Exhibit “1” for Order 

on Parties’ Joint Stipulation entered by the Florida Court on March 24, 1995, including the Joint 

Stipulation Between Debtors and United States Regarding the Objection of the United States to 

Confirmation of the Consensual Plan filed with the Florida Court on March 22, 1995. 

4. The Florida Court confirmed the Florida Debtors’ Chapter 11 plan of reorganization on 

March 2, 1995, with an effective date of discharge on March 17, 1995. 

5. On or about March 17, 1995, HHC emerged from bankruptcy, and the bankruptcy cases of 

all of its affiliated debtors were closed.  HHC’s bankruptcy case remained open because 

Hillsborough I was not resolved. 

6. On June 9, 2010, approximately 20 years after commencement of Hillsborough I, the 

Florida Court entered a Final Judgment in the adversary proceeding (see AL Doc. 99 (FL Doc. 

400)), and thereafter, vacated the judgment on June 22, 2010 (see AL Doc. 102 (FL Doc. 403)).  In 

the June 22nd Order, the Florida Court ordered, in pertinent part, that:  [t]he parties shall submit 

directly to chambers a proposed final judgment addressing all issues that have been resolved 

through proceedings before this Court or be agreement of the parties for all taxable years under this 

Court’s jurisdiction.”  See Hillsborough I, at AL Doc. 102 (FL Doc. 403), at p. 2. 
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7. From 2010 through 2013, the parties discussed settlement of the 1983-1995 Liabilities. 

8. Based on those discussions and by letter dated December 17, 2013, Stephen D. Gardner, 

Esq. (“Gardner”), counsel for WE, successor in interest to HHC, confirmed WE’s formal offer to 

the Department of Justice to settle “all pending issues for the tax years beginning with the August 

31, 1983 tax year and ending with the May 31, 1995 tax year, the last tax year pending before the 

[Florida Court]” on the terms contained therein.  See Exhibit “2” for Letter from Stephen D. 

Gardner, Esq. to Robert L. Welsh, Esq. dated December 17, 2013 (“December 17th Offer”). 

9. Upon receipt of WE’s letter of December 17, 2013, Richard Bowles (“Bowles”) of the 

Office of Review for the Tax Division was assigned to consider and process WE’s offer and advise 

the high-ranking Department official, in this case the Associate Attorney General, as to the 

appropriate action to be taken on the offer.  See Exhibit “3” for Declaration of Richard Bowles 

dated June 23, 2015 (“Bowles Decl.”), at p. 1. 

10.  From September 10, 2014 through March 17, 2015, representatives from 

PricewaterhouseCoopers (“PwC”), the accounting firm retained by WE’s counsel, and Bowles 

exchanged tax and interest computations to determine the settlement amount proposed in WE’s 

offer of December 17, 2013, and to ensure that said amount was agreeable to both parties.  See 

Exh. 3, at p. 2. 

11.  PwC advised Bowles that the computations of March 17, 2015 were acceptable, and 

Bowles proceeded to submit WE’s offer for approval by the Associate Attorney General.  See Exh. 

3, at p. 2. 

12.  By letter dated June 8, 2015, Ann Reid, Chief of Office of Review for the Tax Division, 

advised Gardner that WE’s offer dated December 17, 2013 was accepted on behalf of the Attorney 
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General.  See Exhibit “4” for Letter from Ann Reid, Esq. to Stephen D. Gardner, Esq. dated June 8, 

2015, including enclosures (“June 8th Acceptance”).  See also, Exh. 3, at p. 1. 

13.  In the June 8th letter, Reid enclosed an original and a copy of a Stipulation for Entry of 

Judgment on Plaintiffs’ Complaint for Determination of Tax Liability, and for Determination of the 

Validity, Extent and Priority of Liens (“Stipulation for Entry of Judgment”) and a Proposed 

Judgment, and requested that the stipulation be executed by June 15, 2015 for filing with the 

Florida Court.  See Exh. 4, at enclosures.  See also, Exh. 3, at p. 1. 

14.  The amounts contained in the Stipulation for Entry of Judgment and the Proposed 

Judgment came directly from the March 17, 2015 computations approved by PwC.  See Exh. 3, at 

p. 2. 

15.  The Stipulation for Entry of Judgment provides, in pertinent part: 

Pursuant to settlement, the parties stipulate that the debtor’s federal 
corporate income tax liabilities, which include interest and other additions net 
of payments to date, for the following tax periods are as follows, computed as 
of December 19, 2014 (further statutory additions accrue in accordance with 
law and prior stipulations and orders entered herein): 

 
  Tax Period Ended  Liability as of December 19, 2014 

         8/31/1983     -0- 
         8/31/1984    $  79,165,799.33 
         8/31/1985    $  36,571,037.41 
         8/31/1986    $    6,484,950.92 
         8/31/1987    $  37,191,939.69 
         5/31/1988     -0- 
         5/31/1989     -0- 
         5/31/1990     -0- 
         5/31/1991    $    6,994,989.85 
         5/31/1992    $    4,044,984.66 
         5/31/1993    $  11,655,887.45 
         5/31/1994    $       361,847.44 
         5/31/1995     -0- 
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Pursuant to the parties’ stipulation, filed March 22, 1995, interest accrued 
from the confirmation date of March 2, 1995, and continues to accrue at a rate 
of 11 percent compounded quarterly on amounts due for the tax periods ended 
8/31/1984, 8/31/1985, 8/31/1986, and 8/31/1987 until paid.  Pursuant to the 
same stipulation, interest accrued from the due date of each tax return and 
continues to accrue at the floating rate provided in Section 6621 of the Internal 
Revenue Code (26 U.S.C.) on amounts due for the tax periods ended 5/31/1991, 
5/31/1992, 5/31/1993, and 5/31/1994 until paid. 
 

The parties stipulate that judgment may be entered in favor of the United 
States and against the debtor in the amounts and for the periods set forth herein.  
The parties request that the court retain jurisdiction to enforce this settlement 
and judgment.  Each party is to bear its own fees and costs, including attorneys 
fees and expenses. 

 
See Exh. 4, at Stipulation for Entry of Judgment, pp. 3-4.  The proposed Final Judgment attached 

hereto is consistent with the terms of the stipulation, above. 

16.  WE, on behalf of the Florida Debtors, did not execute the Stipulation for Entry of 

Judgment by June 15, 2015.  Nor had WE withdrawn its offer prior to acceptance of the offer by 

the United States on June 8, 2015. 

17.  On June 24, 2015, the United States moved for entry of a final judgment in Hillsborough I 

consistent with the terms of the parties’ settlement, and the Florida Debtors opposed the motion 

repudiating the settlement.  See AL Docs. 136, 137, 141, 151 and 155 (FL Docs. 439, 440, 444, 

454 and 458). 

18.  In opposing the motion for entry of a final judgment, the Florida Debtors represented to the 

Florida Court, albeit erroneously, that there were significant overpayments of tax from subsequent 

tax years that would offset the 1983-1995 Liabilities.  See AL Doc. 141 (FL Doc. 444), at pp. 2, 4 

and 9; AL Doc. 155 (FL Doc. 458), at pp. 2 and 5.  See also, discussion regarding overpayments, 

infra, at p. 18.  The Florida Debtors’ opposition did not include any substantiation in support of 
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their “overpayment” claim.  Moreover, for over two years, the debtors have not produced any proof 

of their “overpayment” claim despite repeated requests by the United States. 

19.  The Florida Debtors also represented to the Florida Court, albeit erroneously, that its offer 

to settle the 1983-1995 Liabilities was contingent upon a settlement of the consolidated federal 

income tax liabilities of WI and its subsidiaries for the tax years 2000 through 2006 (“2000-2006 

Liabilities”)2 with the IRS.  See AL Doc. 155 (FL Doc. 458), at pp. 2-3.  However, the plain 

language of WE’s offer dated December 17, 2013 demonstrates that the offer was in no way 

contingent upon a settlement of the 2000-2006 Liabilities.  See Exh. 2. 

20.  On July 15, 2015, WE and certain of its subsidiaries, predecessor in interest to New WEI 

and successor in interest to HHC and WI, (collectively, the “Alabama Debtors” or “Debtors”) filed 

voluntary petitions under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the Northern District of Alabama (“Alabama Court” or “Court”).  On the petition date, 

the Alabama Court entered an order consolidating the Chapter 11 cases for procedural purposes 

only. 

21.  On August 18, 2015, the Florida Debtors moved the Florida Court to transfer the 

Hillsborough I adversary proceeding to the Alabama Court.  See AL Doc. 141 (FL Doc. 444).  In 

support of their motion, the Florida Debtors stated: 

The Chapter 11 Cases [in Alabama] are proceeding on an expedited 
schedule.  Before the Petition Date, the Debtors and an unofficial committee of 
holders of first-lien secured debt executed a Restructuring Support Agreement 
(“RSA”) that establishes milestones for the Chapter 11 cases and imposes various 
conditions and requirements on the Debtors.  In particular, the RSA currently 

                                                           
2    The 2000-2006 Liabilities are outside the scope of the Florida Debtors’ complaint, including 
amendments therein, filed in Hillsborough I, and the Department of Justice has no authority to settle or 
otherwise resolve those liabilities.  Settlement authority over the 2000-2006 Liabilities lies with the IRS. 
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requires that the Alabama Bankruptcy Court confirm the Debtors’ plan of 
reorganization by January 13, 2016.  RSA ¶ 5(p).  Generally speaking, if the 
Debtors fail to meet these milestones or satisfy certain conditions, the RSA requires 
the Debtors to immediately stop efforts to confirm a plan of reorganization in favor 
of a sale of substantially all of the Debtors’ assets under section 363 of the 
Bankruptcy Code. 

 
Given the RSA’s requirements, the Debtors must resolve their tax disputes 

with the government as quickly as possible.  The Debtors have determined that the 
most efficient way to do so is to address all Outstanding Tax Issues – including 
those matters at issue in the [Hillsborough I] Adversary Proceeding – at once , in a 
single forum.  They believe it is appropriate and more efficient for the Alabama 
Bankruptcy Court to oversee that process. 

 
See AL Doc. 141 (FL Doc. 444), at pp. 5-6 (footnote omitted). 

22.  On September 2, 2015, the United States opposed the Florida Debtors’ request to transfer 

the Hillsborough I adversary proceeding to the Alabama Court because the only issue remaining to 

be decided in the proceeding is “whether there is an enforceable settlement” fixing the amount of 

the 1983-1995 Liabilities.  See AL Doc. 151 (FL. Doc. 454), at p. 1.  The United States further 

suggested that a final resolution of the 1983-1995 Liabilities is necessary before the parties can 

resolve the contested tax liabilities for the subsequent tax years.  As a consequence, an overall 

resolution of the Debtors’ total tax liabilities for all years would be more expeditiously achieved by 

enforcement of the settlement and entry of a judgment, rather than transferring the adversary 

proceeding to the Alabama Court.  See AL Doc. 151 (FL. Doc. 454), at p. 4. 

23.  In response, the Florida Debtors stated: 

 [A]ll of the issues in the [Hillsborough I] Adversary Proceeding, along with 
all of Plaintiff’s other federal tax issues, can be dealt with in the Alabama 
Bankruptcy Court, without any prejudice to the government’s positions in this 
matter. 
 
. . . .  
 

Case 15-02741-TOM7    Doc 3166    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc
 Main Document      Page 8 of 46



 

9 
 

In the end, where the transfer of the Adversary Proceeding is without 
prejudice to any rights of the government respecting the “Final Judgment Motion,” 
the government has little about which to complain. 
 

See AL Doc. 155 (FL Doc. 458), at pp. 1-2 and 7. 

24.  On September 24, 2015, the Florida Court transferred the Hillsborough I adversary 

proceeding to the Alabama Court.  See AL Doc. 157 (FL Doc. 460). 

25.  On October 30, 2015, the Hillsborough I adversary proceeding was docketed by the 

Alabama Court and assigned Adv. Proc. No. 15-00127-TOM (“Hillsborough II”).  See AL Doc. 1. 

26.  On December 10, 2015, the Florida Court entered a Final Decree closing the Florida 

bankruptcy case.  See In re Hillsborough Holdings Corporation, Case No. 89-bk-09715, at Doc. 

21984. 

27.  On January 11, 2016, the IRS filed proofs of claim in the Alabama bankruptcy cases for 

the 1983-1995 Liabilities and the 2000-2006 Liabilities.  See e.g., Claim Nos. 5034, 5036, 5037, 

5038, 5039, 5040, 5042, 5043, 5044, 5045, 5046, 5047 and 5048.  With respect to certain Debtors, 

the United States filed two proofs of claim.  See e.g., Exhibit “5” for the IRS’s Proof of Claim filed 

against Walter Energy, Inc., et al. on January 11, 2016 (Claim No. 5037).  The first proof of claim 

reports the claims based on enforcement of the settlement of the 1983-1995 Liabilities.  The second 

proof of claim is a protective claim that reports the claims based on the amounts due if the 

Alabama Court is not inclined to enforce the settlement.3 

                                                           
3    Amendment of the proofs of claim is required for two reasons.  First, the priority claims that reflect the claims 
based on enforcement of the settlement of the 1983-1995 Liabilities must be reduced to remove the claims reported for 
the tax years August 31, 1983 and May 31, 1990.  See discussion, supra, at pp. 5-6.  The settlement reflects no tax 
liabilities due for those years.  Second, the unsecured general claims reported on both proofs of claim need to be 
reclassified as priority claims under 11 U.S.C. § 507(a)(8)(A)(iii).  See discussion, infra, at pp. 16-17. 
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28.  In the Alabama Chapter 11 cases, the Debtors were unable to confirm a plan of 

reorganization.  Accordingly, the Alabama Debtors sold substantially all of their assets in two court 

approved sales. 

29.  One sale (the “Core Asset Sale”) involved the sale of the Debtors’ principal mining assets 

to Warrior Met Coal LLC (formerly, Coal Acquisition LLC) (“Warrior Met Coal”).  The Court 

approved the Core Asset Sale on January 8, 2016 and that sale closed on March 31, 2016.  See e.g., 

Docs. 993, 1119, 1584 and 2235. 

30.  The other sale (the “Non-Core Asset Sale”) involved the sale of the Debtors’ coke facility 

and remaining assets to Seminole Coal Resources, LLC, ERP Compliant Coke, LLC, and ERP 

Environmental.  The Court approved the Non-Core Asset Sale on February 8, 2016 and that sale 

closed on February 12, 2016.  See e.g., Docs. 993, 1119, 1784 and 1863. 

31.  Upon closing the two sales, above, the Debtors began to engage in winding down the 

Debtors’ operations in accordance with the “wind down trust” agreement established under the 

asset purchase agreement with Warrior Met Coal.  See e.g., Doc. 2849, at pp. 3-4 and 6-11. 

32.  Because the wind down trust was due to expire on February 28, 2017 and based on the 

Debtors’ representation that approximately $1.6 million remained in the trust, the Debtors moved 

the Court to convert the Chapter 11 cases to cases under Chapter 7 of the Bankruptcy Code.  See 

Doc. 2849, at pp. 4 and 6-11. 

33.  On January 23, 2017, the United States filed an objection to the Debtors’ motion to convert 

urging the court to deny the Debtors’ motion unless the Debtor, New WEI, as successor in interest 

to HHC, agrees to entry of a final judgment in Hillsborough II that is consistent with the terms of 

the parties’ settlement for the 1983-1995 Liabilities, and the Court enters the judgment prior to 
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conversion of the Chapter 11 cases to Chapter 7.  See Doc. 2871, at p. 1.  As the United States 

explained in its objection, entry of a final judgment in Hillsborough II is necessary so that the IRS 

may pursue collection of the 1983-1995 Liabilities from former members of the HHC Group that 

are not debtors in the Alabama bankruptcy case.  See Doc. 2871, at p. 2.  The United States further 

explained that the Debtors’ reasons for contesting entry of a final judgment in Hillsborough II is 

not valid and any additional delays in entering the judgment is unduly prejudicing the IRS’s ability 

to collect the 1983-1995 Liabilities.  See Doc. 2871, at pp. 2-4. 

34.  On January 27, 2017, the Debtors responded to the United States’ objection to their motion 

to convert.  See Doc. 2878. 

35.  After holding a hearing on the Alabama Debtors’ motion to convert, the Court overruled 

the United States’ objection and ordered the conversion of Debtors’ Chapter 11 cases to Chapter 7 

on February 21, 2017.  See Doc. 2893. 

36.  By order entered on February 21, 2017, the Court appointed Andreꞌ M. Toffel (“Chapter 7 

Trustee” or “Trustee”) as the Interim Chapter 7 Trustee, and ordered that he would be deemed to 

have accepted the appointment unless he rejected it within seven (7) days following receipt of the 

order.  See Doc. 2911. 

37.  On July 11, 2017, the Trustee’s counsel, Stephen B. Porterfield, Esq., and the Trustee’s 

accountant, Edmond R. Denaburg, supplemented their applications for approval of employment of 

professional persons to advise the Court that Mueller Water Products, Inc. and Walter Investment 

Management Corporation have agreed “to pay or reimburse all reasonable fees and expenses of the 

Chapter 7 Trustee and his professionals . . . for any efforts relating to the [Hillsborough II] 

adversary proceeding and the objection to the Internal Revenue Service claims.”  See Doc. 3092, at 
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p. 2; Doc. 3093, at p. 2.  They further advised the Court that “[t]his bankruptcy estate will not incur 

any fees or expenses for the work described in this supplement and the time incurred will not be 

included on [their] fee applications filed with this Court.”  See Doc. 3092, at p. 2; Doc. 3093, at    

p. 2. 

38.  On October 13, 2007, the Chapter 7 Trustee filed a Notice to Creditors advising that there 

will be no funds available for distribution to general unsecured creditors, and that for all claimants 

holding general unsecured claims, “the Trustee hereby gives notice to you of his final report of no 

distribution in these cases.”  See Doc. 3144, at pp. 1 and 3.  The Trustee further advised that he and 

Warrior Met Coal had reached a compromise regarding certain assets sold to Warrior Met Coal 

during the Chapter 11 cases and that a portion of those assets may be available to pay 

administrative and priority creditors.  See Doc. 3144, at pp. 1-2. 

39.  The Trustee’s Notice to Creditors summarized the proposed settlement between him and 

Warrior Met Coal, as follows: 

Upon conversion of these cases the Chapter 7 Trustee took possession of several 
bank accounts.  Warrior Met made a claim to substantial portions of the funds in 
said bank accounts based upon the Amended and Restated Asset Purchase 
Agreement dated March 31, 2016, and approved by the Bankruptcy Court.  In 
addition, there are certain assets that were purchased by Warrior Met upon which 
the trustee may also have an interest, and Warrior Met and the Trustee have agreed 
to work together to recover some of those assets.  The settlement proposed 
includes the formation of a liquidating trust.  All of the assets in the possession of 
the Trustee which Warrior Met contends it purchased will be transferred to the 
trust, and all future recoveries of assets by the Trustee to which Warrior Met 
claims an interest will be deposited into the trust.  Once the liquidating trust is 
established, all cash due to Warrior Met pursuant to the settlement agreement shall 
be paid out to Warrior Met.  The Trustee and Warrior Met have agreed that up to 
$2,900,000, or the amount necessary to make a substantial distribution on all 
503(b)(9) claims and those with a higher priority, plus potentially more if certain 
recoveries are successful, of said trust assets will be used to pay the administrative 
and priority claims of the liquidating trust and these bankruptcy estates. 
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The Trustee of these estates will also be the sole trustee of the liquidating trust 
formed as described above. The Trustee will be compensated by the trust pursuant 
to the calculations prescribed by 11 U.S.C. § 326.  All monies paid into and out of 
the trust will be subject to said calculation.  Based upon the estimated range of 
recoveries by the trustee and Warrior Met, the anticipated compensation to the 
Trustee from both the liquidating trust and these bankruptcy estates, will likely be 
in a range between $275,000 and $425,000.  This amount is exclusive of 
compensation paid to professionals employed by the Trustee. 
 

See Doc. 3144, at pp. 2-3. 

40.  On October 13, 2017, the Chapter 7 Trustee moved the Court to approve the compromise 

and settlement of claims between the Debtors’ estates and Warrior Met Coal, summarized in 

paragraph 39, above (“Trustee’s motion to settle”).  See Doc. 3145.  Attached to the Trustee’s 

motion was the parties’ settlement agreement, but no trust documents for the liquidating trust.  See 

Doc. 3145, at Exhibit “A.” 

41.  The undersigned counsel requested that the Trustee’s counsel furnish her with a copy of 

the trust documents for the liquidating trust.  In response, the Trustee’s counsel advised her that no 

trust documents exist. 

42.  Since conversion of the Debtors’ Chapter 11 cases to Chapter 7 in February 2017, the 

undersigned counsel has attempted to resolve the pending unresolved tax matters by arranging and 

participating in telephone conferences, sending e-mails, promptly responding to the Trustee’s 

requests for IRS transcripts, and attending several status conferences, but her efforts have been to 

no avail.  In particular, the undersigned counsel has made repeated requests for the production of 

substantiation in support of the Debtors’ claims that overpayments of tax exist to offset the 1983-

1995 Liabilities.  However, she has received nothing in response to her requests. 
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B. SUMMARY OF UNRESOLVED TAX MATTERS. 

43.  The unresolved consolidated federal income tax liabilities of the Florida Debtors and the 

Alabama Debtors, including those liabilities that are the subject of the pending Hillsborough II 

adversary proceeding, span more than thirty years. 

44.  For the tax years ended August 31, 1983 through December 31, 2016, New WEI and its 

predecessors in interest, HHC, WI and WE, filed consolidated U.S. Corporate Income Tax Returns 

(Forms 1120) with its subsidiaries. 

45.  New WEI and as successor in interest to HHC, WI and WE, incorporated under the laws of 

the state of Delaware,4 is the common parent of the affiliated group of corporations and the sole 

agent for each member of the group, duly authorized to act in its own name in all matters relating 

to the income tax liabilities for the tax years ended August 31, 1983 through December 31, 2016, 

including giving waivers, executing closing agreements or offers in compromise, and filing 

petitions and conducting proceedings before the United States Tax Court. 

46.  The common parent corporation and each subsidiary that was a member of the group 

during any part of the consolidated return year is severally liable for the tax for such year. 

47.  During the Florida bankruptcy case, certain Florida Debtors left the HHC consolidated 

group and are not debtors in the Alabama bankruptcy case (“Nondebtor Members”). 

 

 

 

                                                           
4    The Delaware Secretary of State’s records as of March 2, 2017 indicate that New WEI is delinquent in 
filing its annual reports and paying its annual tax assessments.  See Exhibit “6” for the Delaware Secretary 
of State’s Records for New WEI, Inc. 
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1. 1983-1995 Liabilities. 

48.  Pursuant to a settlement effectuated in Hillsborough I on June 8, 2015 (see discussion, 

supra, at pp. 3-11), the parties agreed to settle the 1983-1995 Liabilities in the following amounts, 

plus interest thereon: 

Tax Period Ended  Liability as of December 19, 2014 

        8/31/1983     -0- 
        8/31/1984    $     79,165,799.33 
        8/31/1985           36,571,037.41 
        8/31/1986             6,484,950.92 
        8/31/1987           37,191,939.69 
        5/31/1988         -0- 
        5/31/1989         -0- 
        5/31/1990         -0- 
        5/31/1991             6,994,989.85 
        5/31/1992             4,044,984.66 
        5/31/1993           11,655,887.45 
        5/31/1994                361,847.44 
        5/31/1995         -0-            
 
  Total    $   182,481,436.75 

 
See Exh. 4 and proposed Final Judgment attached hereto. 
 

49.  The United States moved for entry of a judgment consistent with the terms of the 

settlement, and the Debtors opposed the government’s request on grounds that there are 

overpayments of tax available for offset against the 1983-1995 Liabilities, and that the settlement 

of the 1983-1995 Liabilities with DOJ is contingent upon a settlement of the 2000-2006 Liabilities 

with the IRS.  See discussion, supra, at pp. 3-7. 

50.  Contrary to the Debtors’ “overpayment” claim, there are no overpayments available for 

offset against the 1983-1995 Liabilities.  Nor have the Debtors produced any evidence establishing 

the existence of any such overpayments of tax.  See discussion, infra, at p. 18. 
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51.  Also, contrary to the Debtor’s claims of a global settlement of the tax liabilities for 1983-

1995 and 2000-2006, the plain language of WE’s offer to settle the 1983-1995 Liabilities shows 

that the settlement offer was not conditioned upon any settlement of the 2000-2006 Liabilities with 

the IRS.  See Exh. 2. 

52.  In view of the above, the United States requests herein enforcement of the settlement of the 

1983-1995 Liabilities and entry of a judgment consistent with the terms of that settlement. 

2. 2000-2006 Liabilities. 

53.  The IRS conducted an examination of the Debtors’ consolidated income tax liabilities for 

the tax years ended May 31, 2000 through December 31, 2008 and based on that examination 

proposed adjustments to the Debtors’ tax liabilities in the following amounts for the following tax 

years: 

Tax Year      Tax Deficiency 
 

  5/31/00      $       48,983,052 
12/31/00               16,867,561 
12/31/01               38,115,350 
12/31/02               21,865,521 
12/31/03                        - 
12/31/04                      18,521 
12/31/05                    287,991 
12/31/06                 5,255,682 

 
    Total Tax Deficiency   $     131,393,678 

 
See Exhibit “7” for the IRS Statutory Notice of Deficiency sent to Walter Energy, Inc. on 

December 12, 2016. 
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54.  Before the parties effectuated a settlement of the 1983-1995 Liabilities on June 8, 2015, the 

Debtors and IRS Appeals discussed potential settlement of the 2000-2006 Liabilities.  Based on 

those discussions, the parties agreed to terms upon which to settle the 2000-2006 Liabilities 

(“Appeals Settlement”), but they could not compute the settlement amount for those years until the 

earlier years’ tax liabilities (i.e., 1983-1995) were resolved and the amount of those liabilities 

finally determined.  In other words, the computations for the subsequent years’ taxes may be 

affected by the amount of the tax liabilities for the earlier years. 

55.  Although the parties settled the 1983-1995 Liabilities on June 8, 2015, the Debtors and the 

IRS have not effectuated a settlement of the 2000-2006 Liabilities. 

56.  Upon enforcement of the settlement of the 1983-1995 Liabilities and entry of a judgment 

consistent with the terms of that settlement, the Debtors and the IRS may resolve the 2000-2006 

Liabilities.  In this respect, the IRS agrees to settle the 2000-2006 Liabilities in accordance with the 

terms of the Appeals Settlement. 

57.  On December 12, 2016, because the parties have not settled the 2000-2006 Liabilities, the 

IRS sent a Statutory Notice of Deficiency to WE, on behalf of the consolidated group, that 

proposed tax deficiencies for 2000 through 2006 in the total amount of $131,393,678.  See Exh. 7; 

discussion, supra, at pp. 16-17. 

58.  Generally, New WEI, as successor in interest to WE, would have 90 days from the date of 

the Statutory Notice of Deficiency to file a petition in the United States Tax Court to request a 

redetermination of the IRS’s proposed tax deficiencies for 2000 through 2006.  However, because 

New WEI is in bankruptcy, the 90-day period for filing a Tax Court petition is stayed. 
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3. Potential Overpayments of Tax. 

59.  Based on the IRS’s records, potential overpayments of tax, plus interest thereon, that may 

be available to offset the Debtors’ consolidated income tax liabilities for the tax years at issue are,  

as follows: 

Tax  Date – IRS   
Year  Transcript   Potential Overpayments of Tax 

 
  5/31/97      8/14/17    $         <356,584> 
12/31/07 Form 4549-A            <9,022,992> 
12/31/09     10/9/17               <271,653> 
12/31/10     10/9/17          <25,726,647> 
12/31/11     10/9/17          <46,410,391> 
12/31/12     10/9/17          <25,194,160> 
12/31/14     10/2/17               <128,106> 

 
   Total Potential Overpayments  $  <107,110,533> 

 
See Exhibit “8” for IRS Transcript for the tax year ended 5/31/97; Exhibit “9” for IRS Form 4549-

A, “Income Tax Discrepancy Adjustments,” for 2007; Exhibit “10” for IRS Transcript for 2009; 

Exhibit “11” for IRS Transcript for 2010; Exhibit “12” for IRS Transcript for 2011; Exhibit “13” 

for IRS Transcript for 2012; and Exhibit “14” for IRS Transcript for 2014. 

60.  As the chart, above, shows, the prepetition overpayments of tax available for offset against 

Debtors’ prepetition consolidated tax liabilities (i.e., $107,110,533) are not sufficient to eliminate 

the Debtors’ tax liabilities for 2002 through 2006 (i.e., $131,393,678).  As a consequence, contrary 

to the Debtors’ contention, no overpayments of tax are available to offset the Debtors’ 1983-1995 

Liabilities. 

 

 

 

Case 15-02741-TOM7    Doc 3166    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc
 Main Document      Page 18 of 46



 

19 
 

III. ARGUMENT. 
 

A. THE FORMATION OF A LIQUIDATING TRUST UNNECESSARILY 
COMPLICATES AN ALREADY UNREASONABLE DELAY IN THE RESOLUTION 
OF THE UNRESOLVED TAX MATTERS. 

 
 Let there be no mistake, the United States is complaining and for good reasons.  In the 

Florida bankruptcy case, the Debtors represented to the Florida Court that transfer of the 

Hillsborough I adversary proceeding to the Alabama Court would allow the parties to promptly and 

efficiently resolve the unresolved tax matters.  This has not happened and any additional delays 

continue to unduly prejudice the United States’ efforts to collect the unpaid tax liabilities from the 

solvent Nondebtor Members. 

In the Alabama bankruptcy case, the Debtors were unable to confirm a plan of 

reorganization.  Because of their inability to confirm a plan, they were forced to sell substantially 

all of their assets and convert their Chapter 11 cases to Chapter 7.  Since the transfer of 

Hillsborough I to this Court, and after reneging on the settlement of the 1983-1995 Liabilities, the 

Debtors have made no attempt to resolve their unresolved tax matters, 1983-1995 Liabilities and 

2000-2006 Liabilities.  They have offered no valid reasons for reneging on the settlement of their 

1983-1995 Liabilities.  Their unsubstantiated repudiation of the settlement has precluded a 

resolution of their 2000-2006 Liabilities.  These delays have unduly prejudiced the United States’ 

ability to collect the unpaid taxes, including interest thereon, from the Nondebtor Members. 

 Now, the Trustee moves the Court to approve a proposed settlement between the Debtors’ 

Estate and Warrior Met Coal that will involve the formation of a liquidating trust and the creation 

of a pot that will primarily pay additional legal and accounting fees.  The Trustee has advised that 

there will be no funds available for distribution to general unsecured claims.  A review of the 
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proposed settlement indicates that there will be no funds for the IRS’s tax claims, whether 

classified as priority or nonpriority.  The lack of funds available to satisfy the tax claims only 

hastens the need to resolve the 1983-1995 and 2000-2006 Liabilities so that the IRS may pursue 

collection of those liabilities from the Nondebtor Members. 

In addition to there being no potential distributions available for the tax claims, the 

proposed settlement, if approved, will unnecessarily complicate and further delay a resolution of 

the 1983-1995 and 2000-2006 Liabilities.  In the proposed settlement, the Trustee indicates that he 

expects to close the Debtors’ estate by September 30, 2018.  See Doc. 3145-1, at p. 18.  In this 

respect, the proposed settlement provides, inter alia, for the formation of a Liquidating Trust that 

will “oversee and distribute the assets that Warrior Met Coal is sharing pursuant to the settlement 

agreement.”  See Doc. 3145-1, at pp. 7, 10-11, 13-15 and 18.  The proposed settlement further 

provides that “notwithstanding the creation of the Liquidating Trust, the [Alabama Court] will 

retain jurisdiction over most everything, and its primary role would be resolving all objections to 

claims, . . . and also adversary proceedings regarding some of the assests.”  See Doc. 3145-1, at  

pp. 7-8, 15 and 18. 

The Liquidating Trust, as a successor in interest to New WEI, is a separate and distinct 

entity, a trust.  See e.g., City Investing Co. Liquidating Trust v. Continental Casualty Co., 624 A.2d 

1191, 1197 (Del.Supr. 1993) (“[T]he liquidating trust is a separate entity, but not a corporation”).  

The Liquidating Trust will not qualify as an agent of the consolidated group for each of the twenty-

one (21) consolidated tax years at issue in this case.  See e.g., 26 C.F.R. §§ 1.1502-77, 1.1502-77A 

and 1.1502-77B.  See also, United States v. Bond, 762 F.3d 255, 260-263 (2d Cir. 2014) (The 

bankruptcy court lacked jurisdiction to adjudicate the liquidating trustee’s tax refund claim).  
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Regardless of whether the 1983-1995 and 2000-2006 Liabilities are settled or adjudicated, a valid 

agent for the consolidated group for each of the consolidated years is necessary, inter alia, to 

execute closing agreements and offers in compromise, and file petitions and conduct proceedings 

before the United States Tax Court.  See e.g., 26 C.F.R. § 1.1502-77(d)(4), (5) and (10); J & S 

Carburetor Co., et al. v. Commissioner, 93 T.C. 166 (1989) (Nonbankrupt subsidiaries that filed a 

consolidated return lacked authority to file a petition and conduct proceedings in the Tax Court 

while their common parent corporation was in bankruptcy). 

Three sets of rules govern the designation of an agent for the consolidated years at issue in 

this case.  See 26 C.F.R. § 1.1502-77 (generally, for years beginning on or after April 1, 2015),    

26 C.F.R. § 1.1502-77A (generally, for years beginning before June 28, 2002), and 26 C.F.R.           

§ 1.1502-77B (generally, for years beginning on or after June 28, 2002 and before April 1, 2015).  

Given the number of tax years at issue, the process of designating a new agent in place of New 

WEI will differ depending on the rules applicable to each particular year and may result in the 

appointment of more than one agent.  In other words, one entity may be designated the agent for 

some years, and another entity may be designated the agent for other years.  Moreover, any entities 

designated to serve as agents will likely be Nondebtor Members over which this Court has no 

jurisdiction.  In view of the above, it is fair to conclude that the formation of a Liquidating Trust 

will unnecessarily and unduly prolong any possible resolution of the unresolved tax matters and 

further prejudice the United States’ efforts to collect unpaid tax liabilities from the Nondebtor 

Members.  Therefore, it would be prudent for the parties to resolve the pending tax matters before 

the Trustee’s motion to settle is granted and the Liquidating Trust is formed. 
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For the above reasons and in the interest of judicial economy, the United States moves the 

Court to stay the Trustee’s motion to settle for a period of ninety (90) days so that the parties may 

resolve the pending tax matters before formation of the Liquidating Trust.  Alternatively and for 

the reasons described, below, if the Court is not inclined to stay the Trustee’s motion to settle, the 

United States requests that the Court enforce the parties’ settlement of the 1983-1995 Liabilities, 

enter a judgment consistent with the terms of that settlement (“1983-1995 Judgment”), lift the 

automatic stay to allow the United States to exercise its setoff rights before the Liquidating Trust is 

established, and lift the automatic stay to commence the 90-day period for filing a petition with the 

Tax Court, if necessary, for a redetermination of the 2000-2006 Liabilities. 

B. THE COURT’S ENFORCEMENT OF THE SETTLEMENT OF THE 1983-1995 
LIABILITIES IS APPROPRIATE AND NECESSARY. 

 
Enforcement of the settlement of the 1983-1995 Tax Liabilities, and entry of a final judgment 

consistent with the terms of the settlement, is appropriate and necessary to avoid any further undue 

prejudice to the United States in its efforts to collect the tax liabilities from former members of the 

HHC Group that are not debtors in the Alabama bankruptcy case.  See 11 U.S.C. § 105(a).  Indeed, 

any further delay in enforcing the settlement of the 1983-1995 Liabilities and entering a judgment 

will not serve the interests of justice and will only unduly prejudice the United States’ collection 

efforts for those years and the subsequent tax years. 

The Florida Debtors offered to settle all tax issues pending in the Hillsborough I and II 

adversary proceedings.  The United States accepted their offer and this Court should enter a 

judgment consistent with the terms of the parties’ settlement before the Liquidating Trust is 

established. 
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Section 105(a) of the Bankruptcy Code provides: 

The court may issue any order, process, or judgment that is necessary or 
appropriate to carry out the provisions of this title.  No provision of this title 
providing for the raising of an issue by a party in interest shall be construed to 
preclude the court from, sua sponte, taking any action or making any 
determination necessary or appropriate to enforce or implement court orders or 
rules, or to prevent an abuse of process. 

 
See 11 U.S.C. § 105(a). 

 Courts consider the following factors to determine “the fairness, reasonableness and 

adequacy of a proposed settlement agreement:”  

(1) The probability of success in the litigation; 
 
(2) The difficulties, if any, to be encountered in the matter of collection; 
 
(3) The complexity of the litigation involved, and the expense, inconvenience 

and delay necessarily attending it; and 
 
(4) The paramount interest of the creditors and a proper deference to their 

reasonable views in the premises. 
 

See In re Chira, 567 F.3d 1307, 1312-1313 (11th Cir. 2009) (quoting, In re Justice Oaks II, Ltd., 

898 F.2d 1544, 1549 (11th Cir. 1990) (quoting, In re A & C Corp., 784 F.2d 1377, 1381 (9th Cir. 

1986)).  The bankruptcy court’s approval of a settlement is reviewed for abuse of discretion, and 

“consideration of the Justice Oak factors need not be explicit.”  See In re Daughtrey, 2015 WL 

5604764, at *8 (M.D. Fla. Sept. 23, 2015) (citing, Chira, 567 F.3d at 1313). 

Applying the above factors to the facts here, the settlement is fair, reasonable and adequate 

to settle the 1983-1995 Liabilities, and therefore, enforcement of the settlement is necessary and 

appropriate.  On May 14, 1991 and over 25 years ago, the Debtors commenced an adversary 

proceeding, requesting, inter alia, a determination of HHC Group’s 1983-1995 income tax 

liabilities.  On September 24, 2015, the Florida Court transferred the Hillsborough I adversary 
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proceeding to this Court.  Before the transfer, the United States moved for entry of a final judgment 

in the adversary proceeding consistent with the terms of the parties’ settlement, and the debtor 

opposed the motion repudiating the settlement.  The Florida Court did not rule on the motion. 

Although the Debtors repudiated the parties’ settlement before transfer of Hillsborough I to 

this Court, they have offered no valid reasons why the parties’ settlement is not binding and 

enforceable.  Moreover, despite the Debtors’ representations to the Florida court that significant 

overpayments of tax from subsequent tax years would be available to offset the 1983-1995 

Liabilities, it has not established the existence of such overpayments.  Indeed, although there are 

overpayments of tax in subsequent tax years, they are not sufficient in amount to offset any of the 

1983-1995 Liabilities.  Nor have the Debtors made any “good faith” efforts (over the past 2½  

years) to settle or otherwise resolve the 1983-1995 Liabilities, despite their representations to the 

Florida Court that the transfer of the adversary proceeding to this Court would result in a prompt 

and efficient resolution of the unresolved tax matters. 

Further, contrary to the Debtors’ representations to the Florida Court, the plain language of 

its offer to settle and compromise the 1983-1995 Liabilities demonstrates that its offer was in no 

way contingent or otherwise conditioned upon a settlement of the 2000-2006 Liabilities with the 

IRS.  See Exh. 2 for December 17the Offer.  The Department of Justice accepted the Debtors’ 

settlement offer on June 8, 2015 based on the terms set forth in their December 17th offer.  See 

Exh. 4 for June 8th Acceptance.  Even if the Debtors, as they claim, intended or desired to 

accomplish a global settlement with the Department and the IRS, its intentions and desires are not 

sufficient, alone, to invalidate the settlement of the 1983-1995 Liabilities.  Put bluntly, the parties 
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settled the 1983-1995 Liabilities, and the United States is entitled to entry of a judgment consistent 

with the terms of that settlement. 

Enforcement of the settlement will not impact the Debtors’ estate.  The Trustee has already 

advised that there will be no distribution to unsecured general creditors.  Based on the Trustee’s 

motion to settle, it appears that funds will be available to pay only professional fees and certain 

other administrative claims.  The Trustee’s counsel and accountant have advised that any fees 

incurred with regard to the claims involving the 1983-1995 and 2000-2006 Liabilities will be paid 

by the Nondebtor Members, and not the estate. 

If the settlement is not enforced, the parties will return to the point in the litigation when the 

Florida Court vacated its judgment in June 2010, and as a result, they will be subject to further 

unnecessary “expense, inconvenience and delay.”  See Chira, 567 F.3d at 1312-1313 (citations 

omitted).  In addition to unnecessarily prolonging the litigation of the adversary proceeding, the 

United States is unduly prejudiced by the continuing unreasonable delays in collecting the 1983-

1995 Liabilities from the Nondebtor Members.  As the record shows, the settlement of the 1983-

1995 Liabilities is “fair and equitable” under the circumstances.  Accordingly, through exercise of 

its § 105 powers, the Court should enforce the settlement, enter a judgment consistent with the 

terms of the settlement, and close the 27-year old adversary proceeding.  A proposed Final 

Judgment is attached hereto. 

C. THE COURT SHOULD LIFT THE STAY TO ALLOW THE UNITED STATES TO 
EXERCISE ITS SETOFF RIGHTS. 

 
The United States possesses a valid right to setoff the Debtors’ prepetition overpayments 

against their prepetition tax liabilities.  See 26 U.S. § 6402(a).  The Debtors’ prepetition 

overpayments of tax equal $107,110,533, plus interest thereon, for the tax years ended May 31, 
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1997, and December 31, 2007, 2009, 2010, 2011, 2012 and 2014 (“overpayments”).  See Exhs.    

8-14.  The overpayments are not sufficient to eliminate the Debtors’ prepetition liabilities in full.  

For instance, the prepetition overpayments are not sufficient to eliminate the Debtors’ 2002-2006 

Liabilities in the amount of $131,393,678, plus interest thereon. 

Section 553 of the Bankruptcy Code preserves the right of a creditor, like the United States, 

“to offset a mutual debt owing by such creditor to the debtor that arose before the commencement 

of the case under this title against a claim of such creditor against the debtor that arose before the 

commencement of the case.”  See 11 U.S.C. § 553(a).  See e.g., In re Bill Heard Enterprises, Inc., 

400 B.R. 813, 823-825 (Bankr. N.D. Ala. 2009).  “Essential to setoff, and a prerequisite to a claim 

under § 553, is that liabilities are mutual: A owes B and B owes A.”  See In re Colonial 

BancGroup, Inc., 2012 WL 12878, at * 4 (M.D. Ala. Jan. 4, 2012) (citation and internal quotations 

omitted).  “[D]ebts are considered mutual when they are between the same parties acting in the 

same capacity.”  See Colonial BancGroup, 2012 WL 12878, at * 4 (citation omitted). 

Before the United States may exercise its setoff rights, it must obtain relief from the 

automatic stay.  See 11 U.S.C. §§ 362(a)(7) and 362(d).  Allowance of the setoff is within the 

discretion of the Court and is limited by the purpose and equitable principles of the Bankruptcy 

Code.  Accordingly, the United States requests that the Court lift the stay and allow the IRS, in its 

discretion, to offset the Debtors’ prepetition overpayments, including interest thereon, against their 

prepetition tax liabilities, including interest thereon, before formation of the Liquidating Trust.  See 

In re Ryan, 64 F.3d 1516, 1524 (11th Cir. 1995) (“Pursuant to clear statutory authority and the 

implementing Treasury Regulations, the IRS has the discretion to designate the application of 

overpayments among a taxpayer’s various liabilities”). 
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As the proposed settlement reveals, the IRS is not expected to receive any distributions on 

its tax claims, whether those claims are classified as priority or unsecured general claims.  Further, 

if the United States does not exercise its setoff rights before formation of the Liquidating Trust, it 

may risk losing those rights through waiver or extinguishment.  As a result, it is both equitable and 

appropriate for the Court to lift the automatic stay and allow the United States to exercise its setoff 

rights before the Liquidating Trust is formed. 

D. THE COURT SHOULD LIFT THE STAY TO ALLOW COMMENCEMENT OF THE 
TAX COURT PROCEEDINGS, IF NECESSARY, TO RESOLVE THE 2000-2006 
LIABILITIES. 

 
Although the Debtors and IRS Appeals have agreed to terms upon which to settle the 2000-

2006 Liabilities, they cannot effectuate a settlement of those years until earlier years’ tax liabilities 

(i.e., 1983-1995) are resolved and finally determined.  The computations for the 2000-2006 

Liabilities may be affected by the amount of the 1983-1995 Liabilities.  Accordingly, upon final 

resolution of the 1983-1995 Liabilities, the Debtors and the IRS should be able to resolve the 2000-

2006 Liabilities in accordance with the terms of the Appeals Settlement.  In the event, however, 

that the parties cannot settle the 2000-2006 Liabilities, the Debtors will likely contest the tax 

deficiencies proposed for those years. 

As the facts, however, demonstrate, any challenge to the 2000-2006 Liabilities will not 

benefit the estate.  Based on the Trustee’s filings on October 13, 2017, he does not expect to make 

any distributions to the IRS in connection with the claims filed for the 2000-2006 Liabilities, 

whether those claims are classified as priority or nonpriority.  Further, given the administrative 

insolvency of the Debtors’ estate, any judicial determination of the 2000-2006 Liabilities is 

necessary only for the purpose of collecting the unpaid taxes, including interest thereon, from the 
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solvent Nondebtor Members that are not subject to this Court’s jurisdiction.  As a consequence, 

any judicial determination of the 2000-2006 Liabilities will not benefit the Debtors’ estate, but will 

serve only to benefit the Nondebtor Members.  Put simply, the bankruptcy court lacks jurisdiction 

to determine the 2000-2006 Liabilities because the outcome of that proceeding could not 

conceivably have any effect on the estate being administered in bankruptcy.  See In re Robles, 

2016 WL 721521, at *2 (Bankr. S.D. Fla. February 23, 1016) (citing, In re Lemco Gypsum, Inc., 

910 F.2d 784, 788 (11th Cir. 1990) (citing, In re Pacor, 743 F.2d 984, 994 (3d Cir. 1984)); In re 

Huckabee Auto Co., 783 F.2d 1546, 1549 (11th Cir. 1986). 

Moreover, the Nondebtor Members’ funding of the litigation involving the IRS claims 

confirms that the Nondebtor Members are pulling the strings in this bankruptcy case in an effort to 

stonewall or otherwise delay collection of the unpaid taxes for the years ended August 31, 1983 

through May 31, 1995 and May 31, 2000 through December 31, 2006.  This is an improper use of 

the bankruptcy court’s resources and should be stopped.  To the extent that the Nondebtor 

Members wish to challenge the 2000-2006 Liabilities, they should do so in a nonbankruptcy forum.  

For the above reasons, in the interest of judicial economy and the avoidance of any further undue 

delays in resolving the 2000-2006 Liabilities, the United States requests that the Court lift the 

automatic stay to allow commencement of the 90-day period for filing a petition in Tax Court, if 

necessary, to determine the 2000-2006 Liabilities.  See 11 U.S.C. §§ 362(a)(8) and 362(d).  See 

also, 26 U.S.C. § 6213(a); Exh. 7.  The 90-day period will give the parties adequate time to 

determine if they can settle the 2000-2006 Liabilities before the filing of a petition is required. 
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IV. CONCLUSION. 
 

In the interest of judicial economy and for the reasons discussed, above, the Court should 

stay the Trustee’s motion to settle for a period of ninety (90) days so that the Chapter 7 Trustee, on 

behalf of New WEI, and the United States may resolve the unresolved tax matters.  Alternatively, 

if the Court is not inclined to stay the Trustee’s motion to settle, it should enforce the parties’ 

settlement of the 1983-1995 Liabilities, enter a judgment consistent with the terms of that 

settlement, lift the automatic stay to allow the United States to exercise its setoff right before the 

Liquidating Trust is formed, and lift the automatic stay to commence the 90-day period for filing a 

Tax Court petition, if necessary, to obtain a redetermination of the 2000-2006 Liabilities.  A 

proposed Final Judgment is attached hereto. 

 Dated this 8th day of November, 2017. 
 

Respectfully submitted, 
 

      DAVID A. HUBBERT 
Acting Assistant Attorney General 

 
 
      /s/ Lynne M. Murphy     
      LYNNE M. MURPHY 
      Trial Attorney, Tax Division 
      U.S. Department of Justice 

La. Bar No. 20465 
D.C. Bar No. 485928 
P.O. Box 14198 
Ben Franklin Station 
Washington, D.C.  20044 
Telephone:  (202) 514-5881 
Facsimile:    (202) 514-9868 
E-mail:         lynne.m.murphy@usdoj.gov 

 

 

Case 15-02741-TOM7    Doc 3166    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc
 Main Document      Page 29 of 46



 

30 
 

      OF COUNSEL: 

    JAY E. TOWN 
    United States Attorney
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CERTIFICATE OF SERVICE 
 
 IT IS HEREBY CERTIFIED that service of the foregoing United States of America’s 
Motion To (1) Stay the Chapter 7 Trustee’s Motion for Approval of Proposed Settlement (Doc. 
3145) for Ninety (90) Days, or (2) Enforce Settlement, Enter Judgment and Lift Stay, including 
accompanying Exhibits “1” through “14” and Proposed Final Judgment, has this 8th day of 
November 2017, been made by electronically filing a copy on all CM/ECF participants via the 
CM/ECF system or by depositing a copy thereof in the United States mail, first class postage 
prepaid, on all non-CM/ECF participants, as indicated on the attached Service List. 
 
 

 

       /s/ Lynne M. Murphy   
       Trial Attorney, Tax Division 
       U.S. Department of Justice 
       P.O. Box 14198 
       Ben Franklin Station 
       Washington, D.C.  20044 
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SERVICE LIST 
IN RE NEW WEI, INC., ET AL., Case No. 15-02741-TOM-11 
 
Electronic Mail Notice List – Served Via CM/ECF 
 
•David B. Anderson  dbanderson@andersonweidner.com, filings@andersonweidner.com 
•Frank A. Anderson  anderson.frank@pbgc.gov  
•James Blake Bailey  jbailey@bradley.com, kkirsch@bradley.com 
•Jay R. Bender  jbender@babc.com 
•Bill D Bensinger  bdbensinger@csattorneys.com, bill-bensinger-5829@ecf.pacerpro.com 
•Lee R. Benton  lbenton@bcattys.com, kmartin@bcattys.com 
•Jason Wayne Bobo  jwb@cabaniss.com, bvickers@cabaniss.com 
•Clyde Ellis Brazeal  ebrazeal@joneswalker.com, dshannon@joneswalker.com 
•Marty L. Brimmage  mbrimmage@akingump.com 
•Michael E Bybee  mbybee1@bellsouth.net, crow.bybee@gmail.com 
•Matthew M Cahill  mcahill@bakerdonelson.com, mmurrell@bakerdonelson.com 
•Richard Patrick Carmody  richard.carmody@arlaw.com 
•D Christopher Carson  ccarson@burr.com, mgunnells@burr.com 
•Patricia Chen  patricia.chen@ropesgray.com 
•Ginger D Cockrell  GINGERCOCKRELL@COMCAST.NET 
•Glen Marshall Connor  gconnor@qcwdr.com, jherrin@qcwdr.com;gjackson@qcwdr.com 
•C Taylor Crockett  taylor@taylorcrockett.com;st69575@yahoo.com;suzie@taylorcrockett.com; 
cathy@taylorcrockett.com;kim@taylorcrockett.com 
•Josiah M. Daniel  jdaniel@velaw.com 
•Patrick Darby  pdarby@babc.com 
•George N. Davies  gdavies@qcwdr.com, jherrin@qcwdr.com;agundlach@qcwdr.com 
•Ira Dizengoff  idizengoff@akingump.com 
•Roy Clay Dumas  rdumas@gilpingivhan.com 
•Karl John Fingerhood  karl.fingerhood@usdoj.gov  
•Randolph M Fowler  rfowler@pjgf.com, randolphfowler@hotmail.com 
•Marvin E. Franklin  mfranklin@najjar.com, rramey@najjar.com 
•Michael A Fritz  bankruptcy@fritzlawalabama.com, Michael@fritzlawalabama.com 
•Frederick Mott Garfield  fmg@spain-gillon.com, dsv@spain-gillon.com;dianavest@gmail.com 
•Kelley Askew Gillikin  kelley.gillikin@revenue.alabama.gov  
•Benjamin Shaw Goldman  bgoldman@handarendall.com, aowen@handarendall.com 
•Patrick Gray  pgray@sullivangraylaw.com, gmorrow@sullivangraylaw.com 
•Paul Greenwood  pgreenwood@balch.com 
•W Patton Hahn  phahn@bakerdonelson.com, lhornsby@bakerdonelson.com 
•James H. Haithcock  jhaithco@burr.com, mgunnells@burr.com 
•Michael Leo Hall  mhall@burr.com, rellis@burr.com;mivey@burr.com 
•Tye C. Hancock  tye.hancock@tklaw.com 
•Mark F. Hebbeln  mhebbeln@foley.com 
•James G Henderson  JamesH@pm-j.com 
•S Scott Hickman  scotthickmanlaw@gmail.com 

Case 15-02741-TOM7    Doc 3166    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc
 Main Document      Page 32 of 46



 

2 
 

•Lindan J. Hill  lhill@gattorney.com, kdoss@gattorney.com 
•Nathaniel Peter Holzer  pholzer@jhwclaw.com 
•Thomas Benjamin Humphries  thumphries@sirote.com, cstanford@sirote.com 
•Carol Koehler Ide  Carol.Koehler.Ide@usdoj.gov 
•William W Kannel  wkannel@mintz.com 
•Albert Kass  ecfpleadings@kccllc.com 
•Jennifer Brooke Kimble  jkimble@rumberger.com, mbarnette@rumberger.com; 
docketingorlando@rumberger.com;jkimblesecy@rumberger.com;mcourtney@rumberger.com;ldo
wner@rumberger.com 
•Hanna Lahr  hlahr@burr.com, mgunnells@burr.com 
•Jayna Partain Lamar  jlamar@maynardcooper.com, prudloff@maynardcooper.com; 
jturnipseed@maynardcooper.com 
•Rachel M. Lary  rlary@lightfootlaw.com, mgreen@lightfootlaw.com 
•Michael Wesley Lindsey  mlindsey@jandllawfirm.com, eeberhardt@jandllawfirm.com 
•Kristine Manoukian  kmanoukian@akingump.com 
•Samuel Maples  sam@mtandj.com 
•David S. Maxey  dsm@spain-gillon.com 
•Edward E. May  bankruptcy@maylegalgroup.com, paraglegal@maylegalgroup.com 
•Walter F McArdle  wfm@spain-gillon.com, mdj@spain-gillon.com 
•Grady Milton McCarthy  milton.mccarthy@asmc.alabama.gov 
•Ruth B McFarland  ruth@winmclaw.com 
•Sarah E. Merkle  smerkle@babc.com 
•John W. Mills  john.mills@btlaw.com, bankruptcyatlanta@btlaw.com 
•Polly Misra  polly.misra@nlrb.gov  
•Cathleen C Moore  ccmoore@bradley.com 
•Jameria Johnson Moore  jameriaj@bellsouth.net 
•Robert A Morgan  rmorgan@rosenharwood.com, kholcombe@rosenharwood.com 
•Charles Howard Moses  melissa@mosespc.com, charlie@mosespc.com 
•J Leland Murphree  Lmurphree@maynardcooper.com 
•Edwin Bryan Nichols  bnichols@waldinglaw.com, tadams@waldinglaw.com; 
bwalding@waldinglaw.com;dbyrd@waldinglaw.com 
•Michael B Odom  modom@rumberger.com, kparker@rumberger.com; 
mbarnette@rumberger.com;docketingorlando@rumberger.com;modomsecy@rumberger.com 
•Steve Olen  sco@cunninghambounds.com, jca@cunninghambounds.com, 
ash@cunninghambounds.com, rmc@cunninghambounds.com 
•Robert Karl Ozols  rozols@maynardcooper.com 
•Robert L. Paddock  robert.paddock@tklaw.com  
•Daniel Pasky  dpasky@mcglinchey.com, darogers@mcglinchey.com 
•Lars A. Peterson  lapeterson@foley.com  
•Max C. Pope  max@maxpopejr.com, maxpopejr@gmail.com; sandra@maxpoejr.com, 
maxpopeoffice@gmail.com  
•Stephen B Porterfield  sporterfield@sirote.com, fwillingham@sirote.com 
•Eric L. Pruitt  epruitt@bakerdonelson.com, mmurrell@bakerdonelson.com; 
lmclean@bakerdonelson.com 
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•Edward Q Ragland  ed.ragland@usdoj.gov  
•Arthur Franklin Ray  kathy.gunter@labor.alabama.gov, arthur.ray@labor.alabama.gov 
•Eric T Ray  eray@balch.com, bfreeman@balch.com 
•Jeremy L Retherford  jretherford@balch.com, bfreeman@balch.com 
•James Phillip Roberts  jroberts@burr.com 
•Melissa M. Root  mroot@jenner.com, csteege@jenner.com 
•James Savin  jsavin@akingump.com 
•James Savin  jsavin@akingump.com  
•David Lewis Selby  dselby@baileyglasser.com, mchapman@baileyglasser.com; 
mford@baileyglasser.com;kbarrett@baileyglasser.com 
•Steven J. Shaw  sshaw@sjslawfirm.com 
•Susan Reid Sherrill-Beard  sherrill-beards@sec.gov, atlreorg@sec.gov; 
bradylyonsm@sec.gov;baddleyd@sec.gov 
•Joy Beth Smith  joybeth@maxpopejr.com 
•Kristofor D Sodergren  bknotice@rcslaw.com 
•Daniel D Sparks  ddsparks@csattorneys.com, dan-sparks-9722@ecf.pacerpro.com 
•Angeline Jackson Sperling  Sperlinglaw@Mindspring.com 
•Catherine L. Steege  csteege@jenner.com 
•Samuel Stephens  sstephens@bcattys.com, ccoley@bcattys.com;swilson@bcattys.com 
•Norman Matt Stockman  nstockman@handarendall.com, avaughn@handarendall.com 
•Gregory Michael Taube  greg.taube@nelsonmullins.com, ayo.uboh@nelsonmullins.com 
•Andreꞌ M Toffel  trustee@toffelpc.com, jcraft@toffelpc.com, atoffel@ecf.epiqsystems.com 
•Arthur Lee Tucker  leetucker@leetucker-law.com, leetucker@aol.com 
•Jesse S Vogtle  jvogtle@balch.com, bfreeman@balch.com 
•Brian R Walding  bwalding@waldinglaw.com, tadams@waldinglaw.com; 
dbyrd@waldinglaw.com;bnichols@waldinglaw.com 
•Adrienne K Walker  awalker@mintz.com 
•Robert Moore Weaver  rweaver@qcwdr.com, gjackson@qcwdr.com;jherrin@qcwdr.com 
•Robert L. Welsh  Robert.L.Welsh@usdoj.gov  
•Amber M. Whillock  awhillock@starneslaw.com, mkennedy@starneslaw.com 
•James H White  jwhite@bakerdonelson.com 
•Mark P. Williams  mpwilliams@nwkt.com 
•R. Scott Williams  swilliams@rumberger.com, docketingorlando@rumberger.com; 
swilliamssecy@rumberger.com;ldowner@rumberger.com;mcourtney@rumberger.com;mbarnette
@rumberger.com 
•Jamie Alisa Wilson  jwilson@usdoj.gov, jamiealisatharp@yahoo.com 
•Kenneth Joe Wilson  kjwilson@wardwilsonlaw.com, datkisson@wardwilsonlaw.com 
•Adrian Zareba  zareba.adrian@pbgc.gov, efile@pbgc.gov 
 
Manual Notice List - Via U.S. Mail: 
 
ARP Production Company, LLC 
Address Unknown 
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AlixPartners LLP 
James A. Mesterharm, Managing Director 
2000 Town Center Ste 2400  
Southfield, MI  48075 
 
Allan J. Arffa 
Paul, Weiss, Rifkind, Wharton & Garrison 
1285 Avenue of the Americas  
New York, NY  10019-6064 
 
Crystal R. Axelrod 
Morgan, Lewis & Bockius LLP 
1000 Louisiana Street, Suite 4000  
Houston, TX  77002-5005 
 
Joseph E. Bain 
Thompson & Knight LLP 
333 Clay Street Ste 3300  
Houston, TX  77002 
 
Michael Bazley 
PO Box 20  
Tracy, CA  95378 
 
Lisa Beckerman 
Address Unknown 
 
Berkeley Research Group LLC 
1800 M St NW Ste 200  
Washington, DC  20036 
 
Birmingham Water Works 
3600 1st Avenue N  
Birmingham, AL  35222 
 
Melissa Y. Boey 
Morgan, Lewis & Bockius LLP 
101 Park Avenue  
New York, NY  10178-0060 
 
Bradley Arant Boult Cummings LLP 
Jay R. Bender 
1819 Fifth Avenue N 
Birmingham, AL  35203 
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Beth Brownstein 
Arent Fox PLLC 
1675 Broadway  
New York, NY  10019 
 
Bruce D. Buechler 
Lowenstein Sandler LLP 
65 Livingston Avenue  
Roseland, NJ  07068 
 
Elizabeth Canner 
Weil Gotshal & Manges LLP 
767 Fifth Avenue, 27th Floor  
New York, NY  10153 
 
Carroll Engineering Co. 
Attn: Greg Wolfe 
227 Industrial Park Dr  
Harlan, KY  40831 
 
Barbara Ann Chism 
14123 Freeman Rd  
Tuscaloosa, AL  35405-9579 
 
Thomas N Ciantra 
Cohen, Weiss & Simon LLP 
330 West 42nd Street  
New York, NY  10036 
 
Bobby H Cockrell 
Cockrell & Cockrell 
1409 University Blvd  
Tuscaloosa, AL  35401-1633 
 
Michael E. Collins 
Manier & Hood 
One Nashville Place  
150 Fourth Ave N Ste 2200 
Nashville, TN  37219 
 
Consolidated Pipe & Supply Co., Inc. 
Attn: Chris Harper 
1205 Hilltop Parkway  
Birmingham, AL  35124 
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J. Thomas Corbett 
Bankruptcy Administrator 
1800 5th Avenue North  
Birmingham, AL  35203 
 
Vicki R. Craig 
1801 Green Street  
Selma, AL  36703 
 
Crown Castle USA Inc. 
Address Unknown 
 
Cunningham Bounds LLC 
Steve Olen 
1601 Dauphin Street 
Mobile, AL  36604 
 
Delaware Trust Company, as Indenture Trustee 
Attn: Sandra E. Horwitz 
2711 Centerville Road  
Wilmington, DE  19808 
 
T. Michah Dortch 
Cooper & Scully, P.C. 
900 Jackson, Suite 100  
Dallas, TX  75202 
 
Jon A. Dudeck 
1800 5th Avenue North 
Birmingham, AL  35203 
 
Mary S. Edge 
2501 Meadowood Circle  
Birmingham, AL  35242 
 
Ernst & Young LLP 
Jeffrey Blankenship 
1901 6th Ave N Ste 1200  
Birmingham, AL  35203 
 
Terry Eulenstein 
12116 Narrow Lane  
Brookwood, AL  35444 
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Alan Ferguson 
416 N Lake Rd  
Birmingham, AL  35242 
 
Peter E. Ferraro 
1011 W 10th St  
Austin, TX  78703 
 
Michael D Fielding 
Husch Blackwell LLP 
4801 Main Street  
Suite 1000 
Kansas City, MO  64112 
 
Kyle B. Fonville 
DECKER JONES, P.C. 
Burnett Plaza, Suite 2000  
801 Cherry Street, Unit 46 
Fort Worth, TX  76102 
 
GE Capital Information Technology Solutions, Inc f/d/b/a IKON Financial Services 
Bankruptcy Administration 
1738 Bass Road  
P O Box 13708 
Macon, GA  31208-3708 
 
Stephen D. Gardner 
Cooley Godward Kronish, LLP 
1114 Avenue of the Americas  
New York, NY  10036 
 
Jerry M. Garrett 
7651 Lakeshore Drive  
McCalla, AL  35111 
 
John C. Goodchild 
Morgan, Lewis & Bockius LLP 
1701 Market Street  
Philadelphia, PA  19103-2921 
 
Paul A. Green 
Mooney, Green, Saindon, Murphy & Welch 
1920 L Street NW Suite 400  
Washington, DC  20036 
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Scott Greissman 
White & Case LLP 
1155 Avenue of the Americas  
New York, NY  10036 
 
Hager Oil Company, Inc. 
Attn: Philip C. Grace 
P O Box 1429  
Jasper, AL  35502-1429 
 
Alicia K. Haynes 
1600 Woodmere Drive  
Birmingham, Al  35226 
 
Ronnie Hodges 
5023 Jiim Gogganus Rd  
Dora, AL  35062 
 
Shelia R. Holmes 
313 Oak Grove Church Rd  
Pearl, MS  39208 
 
Caleb T. Holzaepfel 
Husch Blackwell LLP 
736 Georgia Avenue  
Suite 300 
Chattanooga,  TN 37402 
 
Houlihand Lokey Capital, Inc. 
Address Unknown 
 
David A. Hughes 
Hardin & Hughes 
2121 14th St  
Tuscaloosa, AL  35401 
 
Amelia C. Joiner 
Morgan, Lewis & Bockius LLP 
One Federal St  
Boston, MA  02110-1726 
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David R. Jury 
United Steelworkers 
Five Gateway Center Room 807  
Pittsburgh, PA  15222 
 
KPMG LLP 
Howard Steinberg  
1350 Avenue of the Americas 
New York, NY  10019 
 
Harold L. Kaplan 
321 North Clark St Ste 2800  
Chicago, IL  60654-5313 
 
Keightley & Ashner LLP 
700 12th Street NW  
Washington, DC  20005 
 
Charles L. Kerr 
MORRISON & FOERSTER LLP 
250 West 55th Street  
New York, NY  10019-9601 
 
Julie M. Koenig 
Cooper & Scully, P.C. 
815 Walker St. #1040  
Houston, TX  77002 
 
Robert N. Kravitz 
Paul, Weiss, Rifkind, Wharton & Garrison 
1285 Avenue of the Americas  
New York, NY  10019-6064 
 
Janine LaDouceur 
264 Commerce Street  
Hawthorne, NY  10532 
 
J. Alexander Lawrence 
MORRISON & FOERSTER LLP 
250 West 55th Street  
New York, NY  10019-9601 
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Daniel J. Leffell 
Paul, Weiss, Rifkind, Wharton & Garrison 
1285 Avenue of the Americas  
New York, NY  10019-6064 
 
Sharon L. Levine 
Lowenstein Sandler LLP 
65 Livingston Avenue  
Roseland, NJ  07068 
 
Sharon L. Levine 
Saul Ewing LLP 
One Riverfront Plaza  
1037 Raymond Blvd Ste 1520 
Newark, NJ  07102 
 
Chris D. Lindstrom 
Cooper & Scully, P.C. 
815 Walker St. #1040  
Houston, TX  77002 
 
Liquidity Solutions, Inc. 
Liquidity Solutions, Inc. 
1 University Plaza, Suite 312  
Hackensack, NJ  07601 
 
John H. Maddock 
McGuireWoods LLP 
Gateway Plaza  
800 East Canal Street 
Richmond, VA  23219 
 
Robert Makohin 
73280 Shadow Mountain Dr Unit D  
Palm Desert, CA  92260 
 
Jennifer L. Marines 
MORRISON & FOERSTER LLP 
250 West 55th Street  
New York, NY  10019-9601 
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Lorenzo Marinuzzi 
MORRISON & FOERSTER LLP 
250 West 55th Street  
New York, NY  10019-9601 
 
Samantha Martin 
MORRISON & FOERSTER LLP 
250 West 55th Street  
New York, NY  10019-9601 
 
Rachel Jaffe Mauceri 
Morgan, Lewis & Bockius LLP 
1701 Market Street  
Philadelphia, PA  19103-2921 
 
Mayer Electric Supply Co., Inc. 
Attn: Mark J. Horn 
3405 4th Avenue S  
Birmingham, AL  35222 
 
Maynard Cooper & Gale PC 
Jayna P. Lamar 
1901 6th Ave N Ste 2400  
Birmingham, AL  35203 
 
Brett Miller 
MORRISON & FOERSTER LLP 
250 West 55th Street  
New York, NY  10019-9601 
 
John R. Mooney 
Mooney, Green, Saindon, Murphy & Welch 
1920 L Street NW Suite 400 
Washington, DC  20036 
 
Morrison & Foerster LLP 
250 West 55th Street  
New York, NY  10019-9601 
 
Nelson Brothers LLC 
Attn: Jason K. Baker 
820 Shades Creek Pkwy Ste 2000  
Birmingham, AL  35209 
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James A. Newton 
MORRISON & FOERSTER LLP 
250 West 55th Street  
New York, NY  10019-9601 
 
James D. O'Donnell 
Blackburn & Company, LC 
5150 Belfort Road Building 500  
Jacksonville, FL  32256 
 
Ogletree, Deakins, Nash, Smoak & Stewart, P.C. 
Address Unknown 
 
PJT Partners LP 
280 Park Avenue  
New York, NY  10017 
 
Paul, Weiss, Rifkind, Wharton & Garrison LLP 
1285 Avenue of the Americas  
New York, NY  10019-6064 
 
Pension Benefit Guaranty Corporation 
Attn: Michael Strollo 
1200 K St. NW  
Washington, DC  20005 
 
Franklin Perdue 
3105 29th Ave N 
Birmingham, AL  35207 
 
Stephen B. Porterfield 
2311 Highland Avenue South 
Birmingham, AL  35205 
 
Sam H. Poteet 
Manier & Hood 
One Nashville Place  
150 Fourth Ave N Ste 2200 
Nashville, TN  37219 
 
RSM US LLP 
Angela Coker 
216 Summit Blvd Ste 300 
Birmingham, AL  35243 
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Landon S. Raiford 
Jenner & Block LLP 
353 North Clark Street  
Chicago, IL  60654-3456 
 
Erica J. Richards 
MORRISON & FOERSTER LLP 
250 West 55th Street  
New York, NY  10019-9601 
 
Richard M Seltzer 
Cohen, Weiss & Simon LLP 
330 West 42nd Street  
New York, NY  10036 
 
Stephen J. Shimshak 
Paul, Weiss, Rifkind, Wharton & Garrison 
1285 Avenue of the Americas  
New York, NY  10019-6064 
 
Lauren Shumejda 
Paul, Weiss, Rifkind, Wharton & Garrison 
1285 Avenue of the Americas 
New York, NY  10019-6064 
 
Andrew I. Silfen 
Arent Fox PLLC 
1675 Broadway  
New York, NY  10019 
 
Charles B. Sklarsky 
Jenner & Block LLP 
353 North Clark Street  
Chicago, IL  60654-3456 
 
Joseph Smolinsky 
Weil Gotshal & Manges LLP 
767 Fifth Avenue, 27th Floor  
New York, NY  10153 
 
Mark R. Sommerstein 
Ropes & Gray LLP 
1211 Avenue of the Americas  
New York, NY  10035-8704 
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Don M. Stichter 
Stichter, Riedel, Blain & Postler, P.A. 
110 East Madison Street, Suite 200  
Tampa, FL  33602 
 
Scott A. Stichter 
Stichter, Riedel, Blain & Postler, P.A. 
110 East Madison Street, Suite 200  
Tampa, FL  33602-4700 
 
TN Dept of Revenue 
c/o TN Atty General, Bankruptcy Div  
PO Box 20207 
Nashville, TN  37202-0207 
 
Eric J. Taube 
Taube Summers Harrison Taylor Meinzer Br 
100 Congress Avenue Suite 1800  
Austin, TX  78701 
 
S. Jason Teele 
Lowenstein Sandler LLP 
65 Livingston Avenue  
Roseland, NJ  07068 
 
JC Toffeloffice 
Birmingham Chapter 7 Trustee 
450-A Century Park South 
Suite 206-A 
Birmingham, AL  35226 
 
UMB Bank National Association 
Attn: Mark Flannagan 
1010 Grand Blvd.  
Kansas City, MO  64106 
 
Union Security Insurance Company 
a/k/a Assurant Employee Benefits 
Address Unknown 
 
United Steelworkers 
Attn: David R. Jury 
60 Boulevard of the Allies, Room 807  
Pittsburgh, PA  15222 
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Barbara Warren 
116 Daventry Dr  
Calera, AL  35040 
 
Jeffrey Brian Watts 
P O Box 505  
Resaca, GA  30735 
 
Rachel L Webber 
ROSEN HARWOOD, PA 
2200 Jack Warner Parkway, Suite 200  
Post Office Box 2727 
Tuscaloosa, AL  35403-2727 
 
P. Sabin Willett 
Morgan, Lewis & Bockius LLP 
One Federal Street  
Boston, MA  02110-1726 
 
Scott C. Williams 
Manier & Hood 
One Nashville Place  
150 Fourth Ave N Ste 2200 
Nashville, TN  37219 
 
Wilmington Trust, National Association 
Corporate Capital Markets 
50 South Sixth Street Ste 1290  
Minneapolis, MN  55402 
 
Bryan P. Winter 
Winder McFarland 
205 McFarland Circle North 
Tuscaloosa, AL  35406 
 
Dan Youngblut 
Paul, Weiss, Rifkind, Wharton & Garrison 
1285 Avenue of the Americas  
New York, NY  10019-6064 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 

IN RE: )  Chapter 7 
 ) 
NEW WEI, INC., ET AL., )  Case No. 15-02741-TOM7 
 ) 
                                   Debtors. ))  Jointly Administered 
 

EXHIBIT LIST FOR 
UNITED STATES OF AMERICA’S MOTION TO (1) STAY THE  

CHAPTER 7 TRUSTEE’S MOTION FOR APPROVAL OF PROPOSED SETTLEMENT 
(DOC. 3145) FOR NINETY (90) DAYS, OR (2) ENFORCE SETTLMENT,  

ENTER JUDGMENT AND LIFT STAY 
 

Exhibit “1” - Order on Parties’ Joint Stipulation entered by the Florida Court on March 
24, 1995, including the Joint Stipulation Between Debtors and United States 
Regarding the Objection of the United States to Confirmation of the 
Consensual Plan filed with the Florida Court on March 22, 1995 

 
Exhibit “2” - Letter from Stephen D. Gardner, Esq. to Robert L. Welsh, Esq. dated 

December 17, 2013 
 

Exhibit “3” - Declaration of Richard Bowles dated June 23, 2015 

Exhibit “4” - Letter from Ann Reid, Esq. to Stephen D. Gardner, Esq. dated June 8, 2015, 
including Stipulation for Entry of Judgment on Plaintiffs’ Complaint for 
Determination of Tax Liability, and for Determination of the Validity, 
Extent and Priority of Liens and a Proposed Judgment 

 
Exhibit “5” - IRS’s Proof of Claim filed against Walter Energy, Inc., et al. on 

January 11, 2016 (Claim No. 5037) 
 
Exhibit “6” - Delaware Secretary of State’s Records for New WEI, Inc. 
 
Exhibit “7” - IRS Statutory Notice of Deficiency sent to Walter Energy, Inc. on 

December 12, 2016 
 

Exhibit “8” - IRS Transcript for the tax year ended May 31, 1997 
 
Exhibit “9” - IRS Form 4549-A, “Income Tax Discrepancy Adjustments,” for 2007 
 
Exhibit “10” - IRS Transcript for 2009 
 

Case 15-02741-TOM7    Doc 3166-1    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibit List    Page 1 of 2



Exhibit “11” - IRS Transcript for 2010 
 
Exhibit “12” - IRS Transcript for 2011 
 
Exhibit “13” - IRS Transcript for 2012 
 
Exhibit “14” - IRS Transcript for 2014 

Case 15-02741-TOM7    Doc 3166-1    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibit List    Page 2 of 2



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 1 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 2 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 3 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 4 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 5 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 6 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 7 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 8 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 9 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 10 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 11 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 12 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 13 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 14 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 15 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 16 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 17 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 18 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 19 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 20 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 21 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 22 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 23 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 24 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 25 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 26 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 27 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 28 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 29 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 30 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 31 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 32 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 33 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 34 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 35 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 36 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 37 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 38 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 39 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 40 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 41 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 42 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 43 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 44 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 45 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 46 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 47 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 48 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 49 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 50 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 51 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 52 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 53 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 54 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 55 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 56 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 57 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 58 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 59 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 60 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 61 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 62 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 63 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 64 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 65 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 66 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 67 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 68 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 69 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 70 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 71 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 72 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 73 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 74 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 75 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 76 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 77 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 78 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 79 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 80 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 81 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 82 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 83 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 84 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 85 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 86 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 87 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 88 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 89 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 90 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 91 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 92 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 93 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 94 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 95 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 96 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 97 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 98 of 99



Case 15-02741-TOM7    Doc 3166-2    Filed 11/08/17    Entered 11/08/17 21:22:23    Desc 
 Exhibits 1 - 14    Page 99 of 99



 

 
 

UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 

IN RE:          )  Chapter 7 
          ) 
NEW WEI, INC., ET AL.,       )  Case No. 15-02741-TOM7 
          ) 
                                   Debtors.      )  Jointly Administered 
          ) 
HILLSBOROUGH HOLDINGS CORP.,     ) 
          ) 

Plaintiff,      ) 
          ) 

v.         )  Adv. Proc. No. 15-00127-TOM 
          ) 
UNITED STATES OF AMERICA,      ) 
          ) 
                                   Defendant.      ) 
 
 

FINAL JUDGMENT 
 
 By agreement of Andreꞌ M. Toffel, in his capacity as the Chapter 7 Trustee of the estates of 

New WEI, Inc., and on behalf of the debtor/plaintiff, New WEI, Inc. (formerly, Walter Energy, Inc. 

and Walter Industries, Inc.), as successor in interest to Hillsborough Holdings Corporation, and the 

claimant/defendant, United States of America, and for good cause shown, it is ORDERED, 

ADJUDGED and DECREED that: 

 1. As of December 19, 2014, the amount of the unpaid federal consolidated income tax 

liabilities of Hillsborough Holdings Corporation and its affiliates (the “HHC Group”) for the 

following tax years is, as follows: 

        Tax Liability 
   Tax Year    as of December 19, 2014 
 
      8/31/1983          $      0.00 
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        Tax Liability 
   Tax Year    as of December 19, 2014 
 
      8/31/1984     79,165,799.33 
 
      8/31/1985     36,571,037.41 
 
      8/31/1986       6,484,950.92 
 
      8/31/1987     37,191,939.69 
 
      5/31/1988          0.00 
 
      5/31/1989          0.00 
 
      5/31/1990          0.00 
 
      5/31/1991       6,994,989.85 
 
      5/31/1992       4,044,984.66 
 
      5/31/1993     11,665,887.45 
 
      5/31/1994          361,847.44 
 
      5/31/1995                  0.00 
 
          Total          $  182,481,436.75 
 

 2. Interest shall accrue from December 19, 2014, at a rate of 11 percent compounded 

quarterly, on the amounts listed, above (reduced by any payments received on said amounts after 

December 19, 2014) for the tax years ended 8/31/1984, 8/31/1985, 8/31/1986, and 8/31/1987 until 

fully paid. 
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 3. Interest shall accrue from December 19, 2014, at the floating rate provided in 

Section 6621 of the Internal Revenue Code (26 U.S.C.), on the amounts listed, above (reduced by 

any payments received on said amounts after December 19, 2014) for the tax years ended 

5/31/1991, 5/31/1992, 5/31/1993, and 5/31/1994 until fully paid. 

 4. The tax liabilities in this adversary proceeding identified, above, will maintain their 

priority status in any subsequent case, including, but not limited to this bankruptcy case and any 

other subsequent bankruptcy case. 

 5. Payment of the amounts listed, above (reduced by any payments received on said 

amounts after December 19, 2014), plus interest thereon, is immediately due and owing upon entry 

of this judgment. 

 6. The Court retains jurisdiction to enforce the parties’ settlement and this judgment. 

 7. Each party shall bear its own costs, including any attorneys’ fees and expenses. 

 

 

Dated:  ____________________   ________________________________ 
       TAMARA O. MITCHELL 
       United States Bankruptcy Judge 
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