Claim #590 Date Filed: 2/28/2019
Fill in this information to identify the case:

Welded Construction, L.P.

Debtor

United States Bankruptcy Court for the:

District of

Delaware
(State)

Case number

18-12378

Official Form 410

Proof of Claim

04/16

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503.
Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments,
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available,
explain in an attachment.
A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571.
Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received.

Part 1:

Identify the Claim

1. Who is the current
creditor?

Aegion Coating Services
Name of the current creditor (the person or entity to be paid for this claim)
Other names the creditor used with the debtor

2. Has this claim been
acquired from
someone else?

✔ No

3. Where should
notices and
payments to the
creditor be sent?

Where should notices to the creditor be sent?

Federal Rule of
Bankruptcy Procedure
(FRBP) 2002(g)

Yes.

From whom?

Aegion Coating Services
Mark M. Favazza
Name
17988
Edison Avenue
Chesterfield, MO 63005, USA
Number

State

Contact phone
Contact email

Name

Street

City

Where should payments to the creditor be sent? (if
different)

Number
ZIP Code

636-530-8794
mfavazza@aegion.com

Street

City

State

ZIP Code

Contact phone
Contact email

Uniform claim identifier for electronic payments in chapter 13 (if you use one):
___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___

4. Does this claim
amend one already
filed?

✔ No
Yes.

Claim number on court claims registry (if known)

Filed on
MM

5. Do you know if
anyone else has filed
a proof of claim for
this claim?

Official Form 410

/

DD

/

YYYY

✔ No
Yes. Who made the earlier filing?

Proof of Claim
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Part 2:

Give Information About the Claim as of the Date the Case Was Filed

6. Do you have any number
you use to identify the
debtor?
7. How much is the claim?

No

1568
✔ Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor: ___
___ ___ ___
$ 214,010.00

. Does this amount include interest or other charges?

✔ No
Yes. Attach statement itemizing interest, fees, expenses, or other
charges required by Bankruptcy Rule 3001(c)(2)(A).
8. What is the basis of the
claim?

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card.
Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c).
Limit disclosing information that is entitled to privacy, such as health care information.

Goods sold and services performed

9. Is all or part of the claim
secured?

✔ No
Yes. The claim is secured by a lien on property.
Nature or property:
Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of
Claim Attachment (Official Form 410-A) with this Proof of Claim.
Motor vehicle
Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien
has been filed or recorded.)

Value of property:

$

Amount of the claim that is secured:

$

Amount of the claim that is unsecured:

$

(The sum of the secured and unsecured
amount should match the amount in line 7.)

Amount necessary to cure any default as of the date of the petition:

Annual Interest Rate (when case was filed)

$

%

Fixed
Variable
10. Is this claim based on a
lease?

✔ No
Yes. Amount necessary to cure any default as of the date of the petition.

11. Is this claim subject to a
right of setoff?

$

✔ No
Yes. Identify the property:

Official Form 410

Proof of Claim
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

✔ No
Amount entitled to priority

Yes. Check all that apply:

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

Domestic support obligations (including alimony and child support) under
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B).

$

Up to $2,850* of deposits toward purchase, lease, or rental of property or
services for personal, family, or household use. 11 U.S.C. § 507(a)(7).

$

Wages, salaries, or commissions (up to $12,850*) earned within 180
days before the bankruptcy petition is filed or the debtor’s business ends,
whichever is earlier. 11 U.S.C. § 507(a)(4).

$

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8).

$

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5).

$

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies.

$

* Amounts are subject to adjustment on 4/01/19 and every 3 years after that for cases begun on or after the date of adjustment.
13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

✔ No
Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in
the ordinary course of such Debtor’s business. Attach documentation supporting such claim.
$

Part 3:

Sign Below

The person completing
this proof of claim must
sign and date it.
FRBP 9011(b).
If you file this claim
electronically, FRBP
5005(a)(2) authorizes courts
to establish local rules
specifying what a signature
is.
A person who files a
fraudulent claim could be
fined up to $500,000,
imprisoned for up to 5
years, or both.
18 U.S.C. §§ 152, 157, and
3571.

Check the appropriate box:

✔

I am the creditor.
I am the creditor’s attorney or authorized agent.
I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004.
I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005.

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt.
I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct.
I declare under penalty of perjury that the foregoing is true and correct.
Executed on date

02/28/2019

MM / DD / YYYY

/s/Mark M. Favazza
Signature

Print the name of the person who is completing and signing this claim:
Name

Mark M. Favazza

First name
Title
Company

Middle name

Last name

Senior Counsel
Aegion Corporation

Identify the corporate servicer as the company if the authorized agent is a servicer.
Address
Number

Street

City

State

Contact phone

Official Form 410

ZIP Code

Email
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KCC ePOC Electronic Claim Filing Summary
For phone assistance: Domestic (888) 830-4648 | International (310) 751-2642
Debtor:
18-12378 - Welded Construction, L.P.
District:
District of Delaware
Creditor:
Aegion Coating Services
Mark M. Favazza
17988 Edison Avenue
Chesterfield, MO, 63005
USA
Phone:
636-530-8794
Phone 2:
636-530-8795
Fax:
636-898-5158
Email:
mfavazza@aegion.com
Other Names Used with Debtor:

Basis of Claim:
Goods sold and services performed
Total Amount of Claim:
214,010.00
Has Priority Claim:
No
Has Secured Claim:
No
Amount of 503(b)(9):
No
Based on Lease:
No
Subject to Right of Setoff:
No
Submitted By:
Mark M. Favazza on 28-Feb-2019 1:25:03 p.m. Pacific Time
Title:
Senior Counsel
Company:
Aegion Corporation

VN: 6BC9165ED90FA0422770C7E157C62561

Has Supporting Documentation:
Yes, supporting documentation successfully uploaded
Related Document Statement:
Has Related Claim:
No
Related Claim Filed By:
Filing Party:
Creditor

Amends Claim:
No
Acquired Claim:
No
Last 4 Digits:
Uniform Claim Identifier:
Yes - 1568
Includes Interest or Charges:
No
Priority Under:
Nature of Secured Amount:
Value of Property:
Annual Interest Rate:
Arrearage Amount:
Basis for Perfection:
Amount Unsecured:

PLEASE REMIT BY WIRE TO :
Aegion Coating Services
Bank of America NA, Richmond, VA
Phone Number: (800) 446-0135
ABA Routing:
Account:
1485
SWIFT Code: BOFA US 3N

PLEASE REMIT BY ACH TO :
Aegion Coating Services
Bank of America NA
ABA Routing:
Account:
1485

DATE : 7/18/2018
INVOICE #: 509544
TERMS: Net 30 Days
PAGE : PAGE 1 OF 1
REF #: 33217082

BILLING OFFICE:
1807 N 170TH E AVE
TULSA, OK 74116

BILL TO: 4241568
WELDED CONSTRUCTION
ATTN: KENNY BRANNING
1001 CORNERSTONE DR.
SUITE A
MOUNT JOY, PA 17552 ATTN:

CUSTOMER ORDER # : 2017-01-05
DESCRIPTION OF WORK

Make Ready Job Prep

SHIP TO: 4241568
WELDED CONSTRUCTION
ATTN: KENNY BRANNING
1001 CORNERSTONE DR.
SUITE A
MOUNT JOY, PA 17552

JOB DESCRIPTION : Welded Construction
QUANTITY

UNIT

.00

UNIT PRICE

AMOUNT

0.00

21,000.00

Double Width Coatings

28.00

UN

430.00

12,040.00

Service Team Standby Day Rate

20.00

UN

3,320.00

66,400.00

0.00

10,010.00

Mobilization

.00

ID Coating Service

28.00

UN

430.00

12,040.00

Equipment Day Rate

11.00

UN

1,710.00

18,810.00

Service Team Charge per Day

11.00

UN

4,420.00

48,620.00

0.00

4,290.00

1,040.00

20,800.00

Demobilization
Equipment Standby Day Rate

.00
20.00

UN

Subtotal
Sales Tax
Retention
AMOUNT DUE
THIS INVOICE

214,010.00
0.00
0.00

USD

214,010.00

AEGION COATING SERVICES, LLC SALES INVOICE TERMS AND CONDITIONS
The following terms and conditions (“T&Cs”) apply to the sale of goods (“Goods”) by Aegion Coating Services, LLC (“ACS”), all as further described on the Sales Invoice (“Invoice”), to the buyer
named on the Invoice (“Buyer”).
1. Scope of Agreement; Acceptance. Unless expressly provided otherwise in a writing signed by Buyer and ACS, only the Invoice, these T&Cs, ACS’ Warranty Certificate and any other documents
expressly identified on the Invoice as a contract document shall be considered contract documents (collectively, the “Agreement”). ACS’ offer to sell Goods under the Agreement is expressly limited
to the terms of this Agreement. Any terms that add to or contradict the terms of this Agreement are not valid. A definite expression of acceptance of this Invoice by Buyer that contains terms that are
additional to or different from the terms of the Agreement will form a contract solely on the Agreement, and the additional or different terms shall not become a part of the Agreement, whether or
not they would materially alter the Agreement. Neither course of prior dealings nor usage of trade shall be relevant to supplement or explain any provision of the Agreement. This Agreement
becomes a valid and binding obligation of ACS and Buyer on the earlier of: (a) Buyer’s receipt and acceptance of the Goods, (b) Buyer’s payment of the Invoice for the Goods, or (c) any written
indication by Buyer of its acceptance of the Invoice.
2. Delivery; Risk of Loss. Unless stated otherwise on the Invoice, delivery of Goods shall be EXW (Incoterms 2010) at ACS’ facility stated on the Invoice. At Buyer’s option and sole cost, ACS will ship
Goods to Buyer at the shipping address stated on the Invoice by any commercially reasonable means. Buyer shall bear all risk of loss or damage to the Goods during transit. Buyer shall bear all freight,
insurance, tariffs, freight forwarding, customs, cartage and other transportation or incidental charges.
3. Payment Terms. Terms of sale are net 30 days from date of Invoice, unless otherwise stated on the Invoice. Time is of the essence with respect to all payments. Any amount not received by ACS
when due shall bear interest at the rate of 1½% per month (18% annually), or the maximum rate of interest that applicable law allows, whichever is less, until fully paid, including any interest due. Buyer
agrees to pay all costs of collection resulting from any default by Buyer of this Agreement. Amounts due to ACS under this Agreement are not subject to offset, deduction or back charges by Buyer.
Unless stated otherwise on the Invoice, the prices stated on the Invoice and all payments due to ACS from Buyer shall be in the lawful currency of the U.S. If, at any time prior to shipment (either
complete or partial), Buyer does not meet ACS’ credit approval or ACS, in its sole discretion, deems Buyer’s financial condition to be unsatisfactory, ACS may either (a) delay or postpone delivery of
Goods, (b) cancel the Agreement, or (c) request payment in full or other security satisfactory to ACS from Buyer prior to shipment of the Goods.
4. Completion Deadlines; Inspection; Acceptance. Any delivery date or other deadline shall be extended for a reasonable amount of time (as determined in ACS’ sole discretion) due to any of the
following events and/or the effects thereof: (1) change orders, (b) force majeure, (c) late delivery of drawings, data, equipment, materials or other items to be furnished in connection with the
Goods by Buyer or its suppliers, (d) excessive inspection by or on behalf of Buyer, (e) other interference with ACS’ delivery of Goods by Buyer or its agents, contractors or subcontractors. In no event
shall ACS be subject to liquidated or other damages arising from or related to an extension of the delivery date dues to any of the foregoing events. If ACS incurs any extra costs in preparing or
delivering Goods due to any of the foregoing events or the effects thereof, such costs will be born solely and exclusively by Buyer. Immediately on Buyer’s receipt of Goods, Buyer shall inspect the
same and shall notify ACS in writing of any claims for shortages or non-conformance (including defective and damaged Goods). Buyer shall hold any non-conforming Goods for ACS’ written
instructions concerning disposition. Failure to give written notice of any non-conforming Goods within 10 days after receipt of Goods, express oral or written acceptance of the Goods, or payment for
the Goods, shall conclusively establish Buyer’s acceptance of the Goods and waive Buyer’s right to seek damages or other remedies for any non-conforming Goods. Buyer shall bear the expenses of
inspection under all circumstances.
5. Specifications. Buyer warrants that any documents, drawings, designs or specifications furnished to ACS by Buyer or any party acting on behalf of, or under direction from, Buyer (collectively,
“Specifications”) are complete, accurate and may be relied on by ACS. ACS shall have no liability for errors, omissions or inconsistencies in any Specifications. In the event the Agreement contains
submittal requirements pertaining to the Goods, ACS agrees to submit in a timely fashion to Buyer for review and approval any shop drawings, samples, product data, manufacturers’ literature or
similar submittals as Buyer may reasonably request. Buyer shall be responsible for review and approval of submittals with reasonable promptness to avoid causing delay.
6. Warranties. ACS’ WARRANTY OBLIGATIONS ARE PROVIDED IN ACS’ WARRANTY CERTIFICATE INCORPORATED IN THIS AGREEMENT. ACS EXPRESSLY DISCLAIMS ANY IMPLIED OR EXPRESS WARRANTY OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. BUYER EXPRESSLY AGREES THAT THE REMEDIES AVAILABLE UNDER THIS AGREEMENT ARE THE SOLE AND EXCLUSIVE REMEDIES FOR BREACH OF
ANY WARRANTY PROVIDED IN THIS AGREEMENT. ACS does not warrant that the use or sale of the Goods will not infringe the claims of any U.S. or other patents covering the product itself or the use
thereof in combination with other products or in the operation of any process.
7. Technical Assistance. At Buyer’s request, ACS may, in its discretion, furnish technical assistance and information with respect to the Goods. ACS MAKES NO WARRANTIES OF ANY KIND OR NATURE,
EXPRESS OR IMPLIED, WITH RESPECT TO TECHNICAL ASSISTANCE OR INFORMATION PROVIDED BY ACS OR ITS PERSONNEL. ANY SUGGESTIONS BY ACS REGARDING USE, SELECTION, APPLICATION OR
SUITABILITY OF PRODUCTS SHALL NOT BE CONSTRUED AS AN EXPRESS WARRANTY UNLESS SPECIFICALLY DESIGNATED AS SUCH IN A WRITING SIGNED BY AN AUTHORIZED REPRESENTATIVE OF ACS.
8. Default; Cancellation. If Buyer fails to perform any of its obligations under this Agreement, including failure to make payments as provided in this Agreement, or if Buyer fails to give prompt
assurances of future performance when requested by ACS, then ACS may, on 5 days’ written notice to Buyer, declare Buyer to be in default and ACS may suspend or terminate performance of its
obligations under this Agreement without liability and retain all rights and remedies ACS may possess at law, in equity or as provided in these T&Cs. In addition to the remedies above, to the extent
that (a) ACS declares a default under this Section 8, or (b) if the order is cancelled (in whole or in part) for any reason other than material default by ACS, Buyer agrees to pay ACS on demand 100%
of the quoted price for any Goods for which ACS has commenced work, regardless whether such Goods are completed, plus any charges for packing and storing any of the Goods.
9. ACS Proprietary Information. ACS shall retain all rights in or title to any patents, inventions, designs, discoveries, technical data, copyrights, trademarks, trade names, service marks, trade secrets or
other intellectual property rights owned, held or controlled by ACS, arising out of its performance under the Agreement or otherwise related to the Goods (the “ACS Proprietary Information”). Buyer
agrees to hold, and cause each of its employees and agents to hold, all ACS Proprietary Information in confidence and not to directly or indirectly copy, publish, summarize or disclose to any person
or entity such ACS Proprietary Information, other than the maintenance, repair or operation of the Goods, without the prior written consent of ACS (except as authorized in writing by ACS or as
required by applicable laws). Buyer agrees to take any and all reasonable actions necessary to protect and prevent direct and/or indirect disclosure to and/or use by third parties of any proprietary
information of ACS. Upon cancellation of this Agreement, Buyer shall return to ACS all such proprietary information. Buyer agrees to defend, release, protect, indemnify and hold ACS harmless from
liability of any nature or kind for and on account of any breach or violation of the obligations imposed upon Buyer and its employees and agents under this Section 9.
10. Indemnification. TO THE FULLEST EXTENT PERMITTED BY LAW, BUYER AGREES TO DEFEND, INDEMNIFY, AND HOLD HARMLESS ACS AND ITS DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS FROM AND
AGAINST ANY AND ALL LIABILITY, LOSSES, COSTS (INCLUDING COSTS OF LITIGATION OR OTHER DISPUTE RESOLUTION AND ATTORNEYS’ FEES), CLAIMS AND CAUSES OF ACTION IN FAVOR OF ANY AND ALL
PERSONS ARISING OUT OF, RESULTING FROM, OR IN ANY WAY ATTRIBUTABLE TO THE NEGLIGENT ACT OR ACTION, OMISSION OR FAILURE TO ACT ON THE PART OF BUYER OR ITS DIRECTORS, OFFICERS,
EMPLOYEES, SUBCONTRACTORS, AGENTS OR ANY OTHER PARTY FOR WHOSE ACTS OR OMISSIONS ANY OF THEM MAY BE LIABLE. TO THE FULLEST EXTENT PERMITTED BY LAW, BUYER FURTHER AGREES THAT
WHERE OTHER CONSULTANTS OR CONTRACTORS ARE EMPLOYED IN THE WORK, BUYER WILL NOT HOLD ACS RESPONSIBLE FOR ANY LOSS, DAMAGE OR INJURY CAUSED BY ANY FAULT OR NEGLIGENCE
OF SUCH OTHER CONSULTANTS OR CONTRACTORS FOR RECOVERY FROM THEM, OR ANY OF THEM, FOR ANY SUCH DAMAGE OR INJURY.
11. Limitation of Liability. IN NO EVENT SHALL ACS OR ITS AFFILIATES BE LIABLE TO BUYER, ITS AFFILIATES, SUCCESSORS, ASSIGNS, VENDEES OR TRANSFEREES, OR TO ANY THIRD PARTY, FOR ANY ECONOMIC
LOSS, LOST PROFITS OR BUSINESS OPPORTUNITIES, PHYSICAL HARM, INCIDENTAL, CONSEQUENTIAL, SPECIAL OR PUNITIVE DAMAGES, EVEN IF ACS HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH
DAMAGES, ARISING OUT OF, RESULTING FROM OR RELATING IN ANY WAY TO THIS AGREEMENT OR ACTS OR OMISSIONS OF ACS IN CONNECTION HEREWITH.
12. Governing Law; Venue; Prevailing Party. The validity, construction and interpretation of this Agreement shall be governed by the laws of the State of Oklahoma, United States of America,
excluding any conflicts of laws principles which would direct the application of the substantive law of another jurisdiction. Neither the UNCITRAL Convention on Agreements for the International Sale
of Goods nor the UNIDROIT Principals of International Commercial Contracts (last version published as of the date of this Agreement) shall apply to the validity, construction and performance of this
Agreement. All disputes or controversies arising out of or related to this Agreement shall be resolved by the senior management of the parties hereto, or upon failure to agree within thirty (30) days of
the presentation of the issue by one of the parties, shall be referred to and finally settled by a single arbitrator under arbitration proceedings conducted in accordance with the Rules of Conciliation
and Arbitration of the International Chamber of Commerce (ICC). Such arbitration shall be conducted in English and shall take place in Houston, Texas unless the parties hereto mutually agree in
writing to an alternate location for such arbitration. The arbitrator’s decision shall be final and binding on both parties hereto and may be enforced in any court of competent jurisdiction. Each party
shall bear its own costs in any such proceeding. Notwithstanding the parties’ agreement to finally resolve all disputes by arbitration, nothing herein shall be construed to waive or restrict either party’s
right to invoke the jurisdiction of a court to seek temporary and/or preliminary injunctive relief pending the conclusion of the arbitration proceeding. The fact that the parties have agreed that final
resolution of their dispute shall be accomplished through arbitration shall not be cited by either party as a defense to any request for such injunctive relief.
13. Export Compliance. ACS’ products, programs, and services are subject to U.S. export laws, rules, treaties, regulations, and international agreements (collectively, “Export Laws”). Buyer assumes the
responsibility of abiding by the Export Laws along with applicable foreign laws when transferring, selling, importing, exporting, re-exporting, deemed exporting, diverting, or otherwise disposing of
Goods. By purchasing the Goods, Buyer represents it is not in a sanctioned country nor is Buyer an individual or an entity whose purchase of the Goods is restricted by Export Laws.
14. Confidentiality. All information, including quotations, specifications, drawings, prints, schematics, and any other engineering, technical or pricing data or information submitted by ACS to Buyer
related to any order for Goods are the confidential and proprietary information of ACS. Buyer and its employees, agents or other parties for whom Buyer is responsible may not disclose ACS’
confidential and proprietary information to any third parties, or use ACS’ confidential and proprietary information for its own account or that of any third party, except in the performance of this
Agreement.
15. Taxes and Fees; Permits; Laws. Unless stated otherwise on the Invoice, prices do not include any applicable U.S. or foreign federal, state and local sales, excise, use, VAT or other similar taxes,
duties or fees which ACS may be required to pay or collect under any existing or future law resulting from the sale, purchase, delivery, storage, processing, use, consumption or transportation of any
of the goods and/or performance of services provided by ACS under this Agreement (“Tax or Taxes”). All such Taxes shall be for the account of Buyer. Buyer agrees to pay all Taxes that are imposed
on transactions governed by this Agreement, except for those taxes imposed on ACS that by law cannot be passed on to Buyer. If ACS is required to collect any Tax on a transaction governed by
this Agreement, ACS shall invoice such Tax as a separate line item on the invoice, and Buyer shall pay such Tax or Taxes to ACS in addition to the Agreement value, with the exception of any Taxes
that Buyer may be required to withhold and pay by applicable law. Alternatively, Buyer shall remit such Taxes to the appropriate governing or taxing authorities and promptly provide evidence of
same to ACS. ACS shall not collect any such Tax for which Buyer furnishes to ACS, in a timely manner, a valid and properly completed exemption certificate or valid license for which Buyer may claim
an available exemption from Tax. Buyer shall be responsible for any Tax, interest and penalty if such exemption certificate or license or other form of proof of exemption is disallowed by the proper
taxing authority. In the event that a refund opportunity arises with respect to any Tax paid by either party as a result of the transactions governed by this Agreement, both parties shall reasonably
cooperate to pursue such refund and the refund shall be paid to the party that incurred the tax burden. Unless stated otherwise on the Invoice, Buyer shall be responsible for all permits, fees, licenses,
assessments, inspections, testing and taxes necessary for delivery of the Goods. It is Buyer’s duty to ascertain that the Goods are and Buyer’s subsequent use is in accordance with applicable laws,
ordinances and building codes. ACS shall not be responsible for compliance of the Goods to such laws, ordinances and building codes.
16. Force Majeure. In the event that ACS’ performance of the Agreement is directly or indirectly delayed, interfered with or prevented by Buyer or any party under the direction or control of Buyer,
by act of god, war, terrorism, insurrection, civil disturbance, riots, fire, explosion, radiation, floods, storms, inclement weather, strike, lockouts, or other industrial or labor disturbances, materials
shortages or delays, disputes with employees, vendors, or subcontractors, accident, law, order, regulation, requisition of any federal, state, local or municipal government or any agency thereof, or
any other cause beyond the reasonable control of ACS, with respect to any portion of this Agreement unperformed by reason of same, ACS shall at its option be relieved from further responsibility
under this Agreement, whether or not such cause is operative at the time of making such Agreement. In the event ACS elects to complete its performance, the time of performance on the part of
ACS shall be extended for such period as may be necessary to enable it to make delivery of Goods after such cause has been removed.
17. Order of Precedence; Notice. If there is a conflict between the contract documents included in this Agreement, unless specified otherwise, the terms of the documents will control in the following
order: (a) terms stated on the face of the Invoice; (b) the Warranty Certificate; (c) these T&Cs; and (d) any other contract documents. All notices and communications required by this Agreement
shall be delivered, in writing, to the ACS address stated on the Invoice.
18. Interpretation. ACS and Buyer acknowledge this Agreement represents the entire agreement and understanding between the parties, incorporating all prior negotiations and understandings
relating to the subject matter of this Agreement, whether written or oral. The failure of ACS to insist on strict performance of this Agreement shall not constitute a waiver of, or estoppel against,
asserting the right to require such performance in the future, nor shall a waiver or estoppel in any one instance constitute a waiver or estoppel with respect to a later breach of a similar nature or
otherwise. All rights and remedies under this Agreement are cumulative and are in addition to any other rights and remedies ACS may have at law or in equity. Unless the context of this Agreement
clearly requires otherwise, “including” is not limiting and “or” has the inclusive meaning represented by the phrase “and/or.” If any provision of this Agreement shall be held to be invalid, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions shall not be affected or impaired thereby. The section headings are for convenience only; they form no part of the
terms and conditions and shall not affect their interpretation. This Agreement shall be binding on and inure to the benefit of the parties and their respective successors and assigns; however, Buyer
may not assign this Agreement without the prior written consent of ACS.

