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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 
 )  
WELDED CONSTRUCTION, L.P., et al.,1 ) 

) 
Case No. 18-12378 (KG) 

 ) (Jointly Administered) 
   Debtors. )  
 ) 

) 
) 
) 

Objection Deadline:   
April 5, 2019 at 4:00 p.m. (ET) 
 
Hearing Date:   
April 12, 2019 at 2:00 p.m. (ET) 

 
 

MOTION OF DEBTORS FOR ORDER UNDER 11 U.S.C. §§ 105(a), 363, AND 364,  
FED. R. BANKR. P. 2002 AND 6004 AND DEL. BANKR. L.R. 2002-1, 6004-1,  

AND 9006-1 AUTHORIZING (A) THE SALE OF CERTAIN ASSETS OF  
THE DEBTORS FREE AND CLEAR OF ALL CLAIMS, LIENS, LIABILITIES, 

RIGHTS, INTERESTS AND ENCUMBRANCES; (B) THE DEBTORS TO  
ENTER INTO AND PERFORM THEIR OBLIGATIONS UNDER THE  

AGENCY AGREEMENT; AND (C) RELATED RELIEF 
 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Welded Construction, L.P. (5008) and Welded Construction Michigan, LLC (9830). The mailing 
address for each of the Debtors is 26933 Eckel Road, Perrysburg, OH 43551. 
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The debtors and debtors-in-possession in the above-captioned chapter 11 cases 

(collectively, the “Debtors”) hereby move (this “Motion”) for entry of an order, substantially in 

the form attached hereto as Exhibit A (the “Approval Order”), authorizing (a) the private sale 

of certain assets of the Debtors identified in the Agency Agreement (as defined below) free and 

clear of all Encumbrances (as defined below); (b) the Debtors to enter into and perform their 

obligations under the Agency Agreement, dated March 22, 2019, by and among Gordon Brothers 

Commercial & Industrial, LLC and Ritchie Bros. Auctioneers (America) Inc. (collectively, the 

“Agent”) and the Debtors (the “Agency Agreement”),2 in the form attached as Exhibit 1 to the 

Approval Order (as defined below); and (c) related relief.   

In support of this Motion, the Debtors, by and through their undersigned counsel, 

respectfully represent: 

JURISDICTION AND VENUE 

1. The Court has jurisdiction over these chapter 11 cases and this Motion 

pursuant to 28 U.S.C. §§ 157 and 1334, and the Amended Standing Order of Reference from the 

United States District Court for the District of Delaware dated as of February 29, 2012 (the 

“Amended Standing Order”).  This is a core proceeding pursuant to 28 U.S.C. § 157(b) and 

this is a proceeding for which the Court may enter a final order under Article III of the U.S. 

Constitution.  Venue of these chapter 11 cases and this Motion in this district is proper under 28 

U.S.C. §§ 1408 and 1409. 

2. The statutory predicates for the relief requested herein are sections 105(a), 

363, and 364 of title 11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy 

Code”), Rules 2002 and 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 
                                                 
2 Capitalized terms used herein but not defined shall have the meaning ascribed to such terms in the Agency 
Agreement.  To the extent there is any inconsistency between this Motion and the Agency Agreement, the Agency 
Agreement shall control. 
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Rules”), and Rules 2002-1, 6004-1 and 9006-1 of the Local Rules of Bankruptcy Practice and 

Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local 

Rules”). 

BACKGROUND 

3. On October 22, 2018 (the “Petition Date”), each of the Debtors 

commenced a voluntary case under chapter 11 of the Bankruptcy Code.  The Debtors are 

authorized to operate their businesses and manage their properties as debtors in possession 

pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  No request has been made for 

the appointment of a trustee or examiner.  An official committee of unsecured creditors (the 

“Committee”) was appointed on October 30, 2018. 

4. Additional information regarding the Debtors’ businesses, capital 

structure, and the circumstances leading to the filing of these chapter 11 cases is set forth in the 

Declaration of Frank Pometti in Support of Debtors’ Chapter 11 Petitions and First-Day 

Motions [Docket No. 4], which is incorporated herein by reference. 

RELIEF REQUESTED 

5. By this Motion, the Debtors seek entry of the Approval Order authorizing 

(a) the Sale of the Assets free and clear of all liens, claims (as such term is defined by section 

101(5) of the Bankruptcy Code), encumbrances, rights, remedies, restrictions, interests, 

liabilities, leasehold interests and contractual commitments of any kind or nature whatsoever (the 

“Encumbrances”) in accordance with the Agency Agreement, and granting the Agent power of 

attorney to remove the names off any title documents related to the Assets; (b) the Debtors to 

enter into and perform their obligations under the Agency Agreement, including appointing the 

Agent as the Debtors’ exclusive agent for the purpose of conducting the Sale of the Assets 

pursuant to the Agency Agreement; and (c) related relief.  
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BASIS FOR RELIEF 

A. Facts and Circumstances Leading to the Proposed Sale and the Agency Agreement 

6. On October 29, 2018, the Debtors retained Zolfo Cooper Management, 

LLC, nunc pro tunc to the Petition Date, to perform a variety of restructuring-related services in 

connection with these chapter 11 cases [Docket No. 116].3  The Debtors, with the assistance of 

AlixPartners, and in consultation with their undersigned counsel, investigated and analyzed a 

number of strategies to preserve and maximize the value of the Debtors’ assets.  As a result of 

their robust analysis, the Debtors concluded that, under the circumstances of these chapter 11 

cases, the best way to maximize the value of their assets for the benefit of creditors was to 

conduct an orderly sale process for their equipment and similar assets with the assistance of an 

experienced professional liquidator and auctioneer.   

7. As a result, in December 2018, the Debtors commenced a nearly 

three-month competitive process to market their assets, solicit proposals and select a proposal(s) 

that would facilitate the Debtors’ goal of maximizing the value of their assets.  Specifically, the 

Debtors, with the assistance of AlixPartners, identified parties likely to have an interest in the 

assets and in marketing the assets, but with the requisite experience and capabilities to unlock the 

greatest amount of value through a liquidation and auction process.  The Debtors then prepared a 

data room, and actively marketed and solicited bids from those identified parties, requesting that 

bids be structured as minimum guarantee payments, commission-based or as a going concern. 

8. Of the parties contacted, six parties signed non-disclosure agreements in 

early January and received access to the Debtors’ data room, which contained confidential 

                                                 
3 On November 1, 2018, AlixPartners, LLP (“AlixPartners”) acquired all of the membership interests of ZC 
Holdings, LLC and its subsidiaries, including Zolfo Cooper Management, LLC.  Zolfo Cooper Management, LLC 
has continued to provide services to the Debtors throughout these chapter 11 cases [Docket No. 140]. 
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information about the Debtors’ owned and leased assets.4  The Debtors organized and conducted 

meetings with the interested parties, facilitated site visits and other diligence, and shortly 

thereafter, received initial letters of interest from all six parties.  By January 25, 2019, the 

Debtors had focused on three of the six parties that had offered the highest value, and conducted 

numerous follow-up calls with those parties and responded to various diligence requests.  On 

February 8, 2019, the Debtors and their professional advisors, counsel for the Committee, and 

counsel for the DIP Lender conducted in-person interviews of the three remaining bidders 

determined to have offered the highest value for the Assets.  The Debtors also contacted potential 

third parties who might be interested in pursuing a going concern sale, but the Debtors 

determined that this course of action was not feasible.  Between February 11 and 14, the Debtors 

facilitated access to the Debtors’ property in Perrysburg, Ohio, Red Lion, Pennsylvania, and 

Eckhart, Maryland to facilitate the bidders’ final due diligence, such that binding letters of 

interest could be received by February 15, 2019. 

9. Between February 15 and 25, 2019, the Debtors received and negotiated 

final binding letters of interest from the three bidders.  And, on February 28, 2019, after 

receiving input from the Committee and the DIP Lender, the Debtors selected the bid submitted 

by Agent as the highest and otherwise best offer for the Assets.   

10. The Debtors have consulted with the DIP Lender and the Committee 

throughout the process, including in their negotiations with the Agent, and the DIP Lender and 

                                                 
4 The Debtors maintain options to purchase sixty-seven (67) pieces of equipment currently leased from Caterpillar 
Financial Services Corporation (“CFSC”) to the Debtors (the “Leased Equipment”).  The Debtors are currently 
engaged in discussions with CFSC to exercise these purchase rights under the Leases or to otherwise “buyout” the 
equipment at a mutually acceptable price.  Accordingly, all or certain of the Leased Equipment may be included in 
the Sale to the extent the Agent pays the option price associated with such assets.  For the avoidance of doubt, under 
the Agency Agreement, the Agent shall be entitled to sell the Leased Equipment free and clear of Encumbrances to a 
third party purchaser, to the extent that the Debtors determine to purchase and sell the Leased Equipment pursuant to 
the Agency Agreement.  See Agency Agreement, § 18. 
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the Committee support the Sale to the Agent in accordance with the terms of the Agency 

Agreement attached to this Motion, and support the relief requested herein, including proceeding 

by private sale. 

11. The Debtors’ decision to proceed with the private sale of the Assets and 

enter into the Agency Agreement without conducting a formal (and second) auction process is a 

sound exercise of the Debtors’ business judgment.  The Debtors ran a fulsome competitive 

marketing and sale process with input and involvement from their key creditor constituencies.  

Proceeding by private sale, and without conducting a formal court-approved auction, 

significantly reduces the transaction costs and administrative expenses associated with the Sale.  

In addition, the Debtors believe that to unlock the greatest amount of value from the Assets, the 

Debtors require the services of a professional liquidator and auctioneer who has substantial 

experience with assets of this nature, which the Agent unquestionably has.  The offer embodied 

in the Agency Agreement represents the highest or otherwise best offer for the Assets, and thus, 

under the circumstances, proceeding by private sale will maximize the value of the Assets 

realized by the Debtors’ estates, for the benefit of all stakeholders.  Further, the Debtors have 

worked with the Committee and the DIP Lender throughout the process. 

B. Overview of Proposed Sale 

a. Selection of the Agent and Negotiation of the Agency Agreement  

12. Upon the terms specified in the Agency Agreement, provided that the 

conditions precedent in Section 11 of the Agency Agreement have been satisfied, the Agent will 

pay to the Debtors twenty million dollars ($20,000,000) (the “Guaranteed Amount”) on or 

before two (2) Business Days after the entry of the Approval Order.  A portion of the Guaranteed 

Amount shall be applied by the Debtors first to repay the outstanding obligations under the DIP 

Facility.  Upon the payment by the Agent of a portion of the Guaranteed Amount directed by the 
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Debtors and authorized by the Approval Order to be paid to the DIP Lender, the Agent shall have 

a first priority,  valid duly perfected lien and security interest (the “Agent’s Lien”), in (x) the 

Assets, (y) any Proceeds (but only up to the amount which the Agent is entitled to receive 

pursuant to the terms of the Agency Agreement, including, without limitation, any amounts owed 

to the Agent pursuant to Section 5 of the Agency Agreement) and (z) all “proceeds” (within the 

meaning of Section 9-102(a)(64) of the Uniform Commercial Code as in effect in the State of 

Delaware (the “UCC”) of each of the foregoing, which Agent’s Lien is senior to all persons, 

including all creditors of the Seller without the need for any filing under the UCC being noted on 

any certificate of title or otherwise, which lien shall be granted the status of superpriority claims 

in the chapter 11 cases pursuant to section 364(c) of the Bankruptcy Code senior to all other 

superpriority claims, and which lien shall be free of any potential rights of the Seller or any 

Chapter 7 or Chapter 11 trustee to surcharge against the Assets and the Proceeds pursuant to 

section 506(c) of the Bankruptcy Code; provided that, (1) the Agent’s Lien shall not be junior or 

subordinate to or pari passu with the Liens or claims of any person, whether under section 364(d) 

of the Bankruptcy Code or otherwise, including without limitation any Lien that is avoided or 

preserved for the benefit of the Seller’s estates under section 551 of the Bankruptcy Code, (2) the 

Agent’s Lien, which shall be senior to all other persons, cannot be primed without the prior 

written consent of the Agent, which may be granted or withheld in the sole discretion of the 

Agent, and (3) the Agent’s Lien shall not attach or extend to cash held by the Debtors, including 

cash comprising the Guaranteed Amount or the Seller Sharing Amount.  Valid, perfected, 

enforceable and non-avoidable liens on the Assets, which are senior in priority to the 

Encumbrances securing the DIP Obligations may only attach to the Guaranteed Amount and the 

Seller Sharing Amount received by the Seller.  Upon the receipt by the Agent of all amounts due 
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to the Agent pursuant to Section 5 of the Agency Agreement, the Agent’s Lien shall be released 

and, to the extent necessary, the Agent shall sign any release documents reasonably requested by 

the Seller. 

13. All Proceeds of the Sale shall be paid in the following order of priority: 

• First, all aggregate Proceeds of the Sale up to the Guaranteed Amount shall be paid on a 
monthly basis (or at such shorter intervals as determined by the Agent) to the Agent; 

• Second, all aggregate Proceeds of the Sale after payment in full of amounts under clause 
First above shall be paid to the Agent for payment in full of Agent’s Base Fee of two 
million dollars ($2,000,000); 

• Third, all aggregate Proceeds of the Sale after payment in full of amounts payable under 
clause Second above shall be paid (i) 75% to the Seller and (ii) 25% to the Agent. 

14. The obligations of the Debtors pursuant to the Agency Agreement are 

subject to Court approval, and certain other customary conditions, as set forth in the Agency 

Agreement.  The Debtors, in the exercise of their business judgment, believe that the Agent’s Fee 

and the Agent’s Sharing Amount are necessary and customary inducements for the Agent to 

enter into the Agency Agreement. 

b. Material Terms of the Agency Agreement 

15. The principal terms of the Agency Agreement are summarized in the 

following chart:5 

Agency Agreement 
Provision 

Summary Description 

Agency Agreement Parties Seller: Welded Construction, L.P. and its affiliated debtors and debtors in 
possession 

Agent: Gordon Brothers Commercial & Industrial, LLC and Ritchie Bros 
Auctioneers (America) Inc. 

Guaranteed Amount $20,000,000, subject to certain adjustments.  See Agency Agreement, §§ 5.1, 6. 

Sharing of Proceeds Proceeds of the Sale shall be paid in the following order of priority, subject in each 
case to any reductions, offsets or adjustments to the threshold amounts set forth in 

                                                 
5 This summary is provided for the convenience of the Court and parties in interest.  To the extent there is any 
conflict between this summary and the Agency Agreement, the latter governs in all respects.  
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Agency Agreement 
Provision 

Summary Description 

the Agency Agreement, including without limitation under Sections 6 and 14 
thereof: 

First, all aggregate Proceeds of the Sale up to the Guaranteed Amount shall be paid 
on a monthly basis (or at such shorter intervals as determined by the Agent) to the 
Agent; 

Second, all aggregate Proceeds of the Sale after payment in full of amounts under 
clause First above shall be paid to the Agent for payment in full of Agent’s Base 
Fee of two million dollars ($2,000,000); 

Third, all aggregate Proceeds of the Sale after payment in full of amounts payable 
under clause Second above shall be paid (i) 75% to the Seller and (ii) 25% to the 
Agent. 

See Agency Agreement, § 5.3. 

Agent’s Lien Upon the payment by the Agent of the portion of the Guaranteed Amount directed 
by the Seller and authorized by the Approval Order to be paid to the DIP Lender, 
the Agent shall have a first priority, valid duly perfected lien and security interest  
in (x) the Assets, (y) any Proceeds (but only up to the amount which the Agent is 
entitled to receive pursuant to the terms of the Agency Agreement, including, 
without limitation, any amounts owed to the Agent pursuant to Section 5 of the 
Agency Agreement) and (z) all “proceeds” (within the meaning of Section 9-
102(a)(64) of the Uniform Commercial Code as in effect in the State of Delaware 
of each of the foregoing, which Agent’s Lien is senior to all persons, including all 
creditors of the Seller without the need for any filing under the UCC being noted on 
any certificate of title or otherwise, which lien shall be granted the status of 
superpriority claims in the chapter 11 cases pursuant to section 364(c) of the 
Bankruptcy Code senior to all other superpriority claims, and which lien shall be 
free of any potential rights of the Seller or any Chapter 7 or Chapter 11 trustee to 
surcharge against the Assets and the Proceeds pursuant to section 506(c) of the 
Bankruptcy Code; provided that, (1) the Agent’s Lien shall not be junior or 
subordinate to or pari passu with the Liens or claims of any person, whether under 
section 364(d) of the Bankruptcy Code or otherwise, including without limitation 
any Lien that is avoided or preserved for the benefit of the Seller’s estates under 
section 551 of the Bankruptcy Code, (2) the Agent’s Lien, which shall be senior to 
all other persons, cannot be primed without the prior written consent of the Agent, 
which may be granted or withheld in the sole discretion of the Agent, and (3) the 
Agent’s Lien shall not attach or extend to cash held by the Debtors, including cash 
comprising the Guaranteed Amount or the Seller Sharing Amount.  Valid, 
perfected, enforceable and non-avoidable liens on the Assets, which are senior in 
priority to the Encumbrances securing the DIP Obligations may only attach to the 
Guaranteed Amount and the Seller Sharing Amount received by the Seller.  Upon 
the receipt by the Agent of all amounts due to the Agent pursuant to Section 5 of 
the Agency Agreement, the Agent’s Lien shall be released and, to the extent 
necessary, the Agent shall sign any release documents reasonably requested by the 
Seller.  Agency Agreement, § 2.4(i). 

Sale Term The Sale shall commence on the first calendar day following the satisfaction of the 
conditions precedent set forth under Section 11 of the Agency Agreement, and shall 
terminate one hundred fifty (150) days thereafter.  Agency Agreement, § 3. 

Acquired Assets Exhibit A to the Agency Agreement sets forth the Assets available for sale by the 
Agents , which Assets shall include any rolling stock, inventory, IT assets, 
machinery, equipment, attachments, motor vehicles, GPS units associated with any 
equipment, rolling stock or motor vehicles, shop equipment and inventory, field 
support equipment, tooling, tools and other owned personal property and other 
assets, together with manuals (to the extent available), certificates of title, 

Case 18-12378-KG    Doc 581    Filed 03/22/19    Page 10 of 28



 

11 

01:24310512.1 

Agency Agreement 
Provision 

Summary Description 

machinery history documentation (including all usage, maintenance and repair 
records to the extent available), manufacturer and other warranties (to the extent 
legally permissible) and spare parts associated with or related to the Assets, as the 
same shall exist on the date the Approval Order is entered by the Court (other than 
the Excluded Assets) and located at or in the Seller’s Locations set forth on Exhibit 
C to the Agency Agreement and made a part thereof that are owned or leased by 
any Seller , and the Leased Equipment set forth on Exhibit E to the Agency 
Agreement.  See Agency Agreement, Recitals, Exhibit A, Exhibit E. 

Excluded Assets Exhibit B to the Agency Agreement sets forth the Excluded Assets that will not be 
available for sale by the Agent, including, without limitation, (a) the Seller’s rights 
under the Agency Agreement (including the right to receive the payments to the 
Seller hereunder delivered to the Seller pursuant to the Agency Agreement); (b) all 
cash and cash equivalents, including checks, commercial paper, treasury bills, 
certificates of deposit and other bank deposits, deposit accounts, securities, 
securities entitlements, instruments and other investments of the Seller and all bank 
accounts and securities accounts, including any cash collateral that is collateralizing 
any letters of credit; (c) all documents relating to the chapter 11 cases, all minute 
books, corporate records (such as stock registers) and organizational documents of 
the Seller, and Tax Returns, and other Tax work papers; (d) any claims, rights, 
defenses, or causes of action, under applicable bankruptcy law or non-bankruptcy 
law and equity, including, but not limited to, any causes of action arising under 
Chapter 5 of the Bankruptcy Code, including, without limitation, under sections 
502, 510, 541, 542, 543, 544, 545, 547, 548, 549, 550, 551 or 553 of the 
Bankruptcy Code, or under similar or related state or federal statutes and common 
law, including state fraudulent transfer laws, whether or not prosecution of such 
actions has commenced, and whether or not standing to bring such claims is held by 
any representatives of the Seller, any party-in-interest, or any other entity or person  
or similar proceedings; (e) any security deposits or pre-paid expenses whether or 
not associated with the Assets; (f) all insurance policies and binders, all claims, 
refunds and credits from insurance policies or binders due or to become due with 
respect to such policies or binders and all rights to proceeds thereof, except to the 
extent constituting Proceeds or as set forth in Section 13; (g) all investment 
property, including, without limitation, shares of capital stock or other equity 
interests of any Seller or securities convertible into or exchangeable or exercisable 
for shares of capital stock or other equity interests of any Seller; (h) all accounts 
receivable, payment and general intangibles; (i) all real property and fixtures;  (j) 
all intercompany loans and any interest thereon; (k) all leases and subleases and all 
rights in respect of leased property (except to the extent set forth in Section 18 of 
the Agency Agreement), including, without limitation, rents; (l) all contracts 
including, without limitation, all rights under customer completion agreements 
(other than any freely transferable manufacturer and other warranties); (m) all tax 
refunds; and (n) all proceeds of the foregoing.  See Agency Agreement, Recitals, 
Exhibit B.

Assumed Liabilities The Agent or purchasers at the Sale shall be responsible for all out-of-pocket costs 
and expenses of the Sale, other than any costs or expenses otherwise set forth in the 
Agency Agreement that the Seller has agreed to pay.  See Agency Agreement, 
§ 7.2. 

Closing Conditions The Agency Agreement includes closing conditions typical and customary for 
transactions of this kind, including; (a) all representations and warranties of the 
Seller and the Agent hereunder shall be true and correct as of the date of the 
Agency Agreement and as of issuance of the Approval Order by the Bankruptcy 
Court; (b) the Seller having obtained all consents and approvals Seller is required to 
obtain in order to perform its obligations hereunder, which consents and approvals 
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Agency Agreement 
Provision 

Summary Description 

shall not be subject to the satisfaction of any condition that has not been satisfied or 
waived and shall be in full force and effect, except to the extent that the 
requirement for a particular consent or approval is rendered inapplicable by the 
Approval Order or other order of the Bankruptcy Court, if applicable; (c) the Seller 
shall have provided the Agent evidence reasonably satisfactory to the Agent that 
the Seller has good and marketable title to the Assets without defect in title and that 
the Seller is able to sell the Assets free and clear of all Encumbrances other than the 
liens under the DIP Facility, which DIP Facility Liens shall be released upon the 
Seller’s payment of the obligations under the DIP Facility within one (1) Business 
Day of receipt of the Guaranteed Amount; (d) the Agent, together with 
representatives of the Seller, shall have conducted a final inspection of the Assets 
upon the earlier of (x) within two (2) Business Days of their arrival at the Agent 
Facility and (y) on or prior to the day immediately prior to the Sale Hearing with 
respect to any other Assets (including but not limited to the  Final Inspection of the 
condition of the Assets and verification that the Assets are in substantially the same 
condition as the Initial Inspection), the results of which are reasonably satisfactory 
to the Agent and following completion of the Final Inspection and through the Sale 
Termination, other than the Assets set forth on Exhibit F to the Agency Agreement, 
absent the consent of the Agent, neither the Seller nor any other person or party 
acting at or under the Seller’s direction or control, shall move (except to the extent 
required by the Agency Agreement) or use any Assets; (e) all original documents of 
title relating to any Asset subject to a document of title (duly endorsed and in a 
form suitable for transfer) shall have been delivered to Agent together with (i) all 
powers of attorney necessary to convey title to such Assets executed in favor of 
Agent and all other documentation necessary to convey title to such Assets, (ii) to 
the extent available and in the Seller’s possession, all machinery history 
documentation (including but not limited to all usage, maintenance and repair 
records) related to the Assets, (iii) to the extent transferrable, all manufacturer and 
other warranties related to the Assets, (iv) keys to the Assets necessary for the 
operation of such assets, and (v) all other manuals, instructions and other materials 
related to the Assets (to the extent available and in the Seller’s possession); and (f) 
entry by the Bankruptcy Court of the Approval Order approving the Agency 
Agreement and the transactions contemplated herein on or before April 15, 2019 
and such Approval Order having become a Final Order; provided, that the Agent 
may (but shall not be required to) elect, in its sole and absolute discretion, to 
commence the Sale prior to the Approval Order becoming a Final Order.  See 
Agency Agreement, § 11.

Representations, 
Warranties, and 
Covenants 

The Agency Agreement includes representations, warranties and covenants made or 
agreed to by the parties typical and customary for transactions of this kind, 
including, without limitation:  

• Seller’s Representations, Warranties, Covenants and Agreements: 
representations, warranties and covenants relating to (a) organization/good 
standing/requisite power and authority, (b) authorization of transaction, 
(c) further actions, consents or approvals required/due execution and 
delivery/enforceability of Agent Documents, (d) non-contravention, 
(e) creation of liens on the Assets, (f) consents and approvals, (g) good and 
marketable title, (h) applicability of reps and warranties, (i) ability to 
consummate and conduct Sale, (j) current on post-petition expenses and 
payables, (k) [reserved], (l) judgment, rulings or orders expected to have 
an adverse effect on Seller’s ability to perform, conduct of the Sale, or 
value of Assets, (m) broker’s fees, (n) product safety laws, (o) [reserved], 
(p) agency relationship, (q) increases in the cost of operations, 
(r) cooperation with title documents, (s) solicitation documentation and 
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Agency Agreement 
Provision 

Summary Description 

information; and (t) no other representations or warranties, except as 
specifically provided in the Agency Agreement. 

• Agent’s Representations, Warranties, Covenants and Agreements: 
representations, warranties and covenants relating to (a) organization/good 
standing/requisite power and authority, (b) authorization of transaction, 
(c) further actions, consents or approvals required/due execution and 
delivery/enforceability of Agent Documents, (d) non-contravention, 
(e) proceedings questioning validity of Agent Documents or expected to 
have a material adverse effect on Agent’s ability to perform, 
(f) compliance with legal requirements, (g) funds to pay the Guarantee 
Amount, (h) independent contractor/non-employment, and (i) no other 
representations or warranties, except as specifically provided in the 
Agency Agreement.   

See Agency Agreement, §§ 12.1(a)-(t), 12.2(a)-(i). 

Termination 
Provisions/Abandonment 

The Agent may, in its discretion, terminate the Sale upon prior written notice to 
Seller.  In the event the Agent delivers to the Seller a Sale Termination Notice, the 
Agent shall remain obligated to pay the Guarantee Amount and (i) shall release the 
Agent’s Lien, to the extent not previously released and subject to the Agent’s 
receipt of all amounts owing to the Agent under the Agency Agreement, (ii) except 
in connection with indemnification pursuant to Section 14 of the Agency 
Agreement, shall not request any portion of the Guaranteed Amount be returned to 
the Agent Facility, and (iii) shall be deemed to have abandoned all rights to any 
Assets referred to in the Sale Termination Notice as of the date the Sale 
Termination Notice is delivered to the Seller and the Seller shall have no obligation 
or liability under the Agency Agreement or otherwise to the Agent Facility with 
respect to such Assets.  For the avoidance of doubt, the Agent shall be responsible 
for all costs, expenses and liabilities associated with any such abandoned assets not 
located at the Agent Facility; provided, however the Agent shall be responsible for 
any costs, expenses or liabilities associated with any such abandoned assets located 
at the Agent Facility. See Agency Agreement, § 3.  If the Approval Order is not 
entered on or before April 15, 2019 and if the conditions precedent to the Agent’s 
obligations to perform as set forth in Section 11 of the Agency Agreement are not 
fulfilled (or waived by the Agent or the Seller, as applicable) on or before April 16, 
2019, then the party hereto that is not the party who failed to meet the conditions 
precedent required of it under Section 11 of the Agency Agreement (provided, that 
if the Seller is the party that did not fail to meet such conditions precedent, the 
Seller shall first consult with the Committee) shall have a right to terminate the 
Agency Agreement on such date and except to the extent set forth in Section 14 of 
the Agency Agreement, the Agent and the Seller shall have no further duties or 
obligations under the Agency Agreement; provided, however, that the right to 
terminate the Agency Agreement is not available to a party if such party’s breach or 
failure to fulfill an obligation under the Agency Agreement was the primary cause 
of, or primarily resulted in, the failure of the conditions to be fulfilled. If a 
competitive bidding process or auction process is proposed or scheduled with 
respect to the sale of the Assets, the Agent shall have the right to terminate the 
Agency Agreement and shall have no further duties or obligations under the 
Agency Agreement.  See Agency Agreement, § 5.4.   

 

c. Provisions to Be Highlighted Under the Local Rules 
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16. The Agency Agreement contains the following terms, conditions and 

provisions that are to be highlighted pursuant to Local Rule 6004-1(b)(iv): 

a. Sale to Insider. Not applicable. 

b. Management Agreements. None. 

c. Releases.  None. 

d. Private Sale/No Competitive Bidding.  The Debtors seek to sell the 
Assets by private sale rather than a public sale.   

e. Closing and Other Deadlines.  The Agency Agreement contains the 
following sale deadlines: (1) this Motion must be filed within one 
Business Day of execution of the Agency Agreement; (2) the Sale shall 
commence on the first calendar day following the satisfaction of the 
conditions precedent set forth in Section 11 of the Agency Agreement; 
(3) the Sale shall be completed no later than one hundred fifty (150) days 
after the Sale Commencement Date; and (4) the Approval Order shall be 
entered by April 15, 2019.  See Agency Agreement, §§ 2.2, 2.3, 3, and 
11(f).  The Debtors believe these provisions are typical and customary for 
transactions of this kind.  In any event, the marketing process and Sale 
negotiations were conducted in consultation with the Debtors’ advisors, 
the Committee, and the DIP Lender in an appropriate manner and the Sale 
was approved by the board members as a sound discharge of their 
fiduciary duties to these estates and creditors. 

f. Good Faith Deposit. The Agency Agreement does not require the Agent 
to submit a good faith deposit. 

g. Interim Arrangements with Proposed Buyer.  Not applicable. 

h. Use of Proceeds.  The Debtors expect to use a portion of the Proceeds of 
the Sale to pay off the DIP Facility and fund operations.  See Agency 
Agreement, §§ 5.2, 5.3.  

i. Tax Exemption. Not applicable. 

j. Record Retention.  The Debtors will retain all minute books, corporate 
records (such as stock registers) and organizational documents, Tax 
Returns, other Tax works papers, and all other documents (other than the 
documents described in item (d) of Exhibit B to the Agency Agreement).  
See Agency Agreement, Recitals, Exhibit B. 

k. Sale of Avoidance Actions. Not applicable.  For the avoidance of doubt, 
all of the Debtors’ claims, rights, defenses, or causes of action, under 
applicable bankruptcy law or non-bankruptcy law and equity, including, 

Case 18-12378-KG    Doc 581    Filed 03/22/19    Page 14 of 28



 

15 

01:24310512.1 

but not limited to, any causes of action arising under Chapter 5 of the 
Bankruptcy Code, including, without limitation, under sections 502, 510, 
541, 542, 543, 544, 545, 547, 548, 549, 550, 551 or 553 of the Bankruptcy 
Code, or under similar or related state or federal statutes and common law, 
including state fraudulent transfer laws, whether or not prosecution of 
such actions has commenced, and whether or not standing to bring such 
claims is held by any representatives of the Seller, any party-in-interest, or 
any other entity or person  or similar proceedings are Excluded Assets.  
See Agency Agreement, Recitals, Exhibit B. 

l. Requested Findings as to Successor Liability.  Pursuant to the Agency 
Agreement, the Agent shall be entitled to sell all of the Assets free and 
clear of Encumbrances.  See Agency Agreement, § 2.4(c).  The Agent 
shall not be liable for any claims (other than its fraud, gross negligence, 
and willful misconduct) against either Debtor other than as expressly 
provided for in the Agency Agreement and the Agent shall have no 
successor liabilities whatsoever.  See Agency Agreement, § 2.4(h). 

m. Sale Free and Clear of Unexpired Leases.  Not Applicable. 

n. Credit Bid.  None. 

o. Relief from Bankruptcy Rule 6004(h).  The Approval Order provides 
that the stay provided by Bankruptcy Rule 6004(h) is waived and the 
Approval Order shall be effective immediately upon entry.  See Approval 
Order, ¶ 35. 

C. The Approval Order Should Be Entered on the Terms Proposed 

17. Section 363(b)(1) of the Bankruptcy Code provides: “The trustee, after 

notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, 

property of the estate.”  11 U.S.C. § 363(b)(1).  Section 105(a) of the Bankruptcy Code provides: 

“The Court may issue any order, process, or judgment that is necessary or appropriate to carry 

out the provisions of this title.”  11 U.S.C. § 105(a).  In pertinent part, Bankruptcy Rule 6004 

states that “all sales not in the ordinary course of business may be by private sale or by public 

auction.”  Fed. R. Bankr. P. 6004(f)(1).  With respect to the notice required in connection with a 

private sale, Bankruptcy Rule 2002(c)(1) states, in pertinent part, that, 

[T]he notice of a proposed use, sale or lease of property . . . shall 
include . . . the terms and conditions of any private sale and the 
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deadline for filing objections.  The notice of a proposed use, sale or 
lease of property, including real estate, is sufficient if it generally 
describes the property. 

Fed. R. Bankr. P. 2002(c)(1). 

18. To approve the use, sale, or lease of property out of the ordinary course of 

business, this Court must find some articulated business justification for the proposed action.  

See In re Abbotts Dairies of Pa. Inc., 788 F.2d 143, 145-47 (3d Cir. 1986) (implicitly adopting 

the articulated business justification and good faith tests of Comm. of Equity Sec. Holders v. 

Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983)); see also In re Del. & 

Hudson Ry. Co., 124 B.R. 169, 175-76 (D. Del. 1991) (concluding that the Third Circuit had 

adopted a “sound business purpose” test in Abbotts Dairies). 

19. Generally, courts have applied four factors in determining whether a sale 

of a debtor’s assets should be approved: (a) whether a sound business reason exists for the 

proposed transaction; (b) whether fair and reasonable consideration is provided; (c) whether the 

transaction has been proposed and negotiated in good faith; and (d) whether adequate and 

reasonable notice is provided.  See Lionel, 722 F.2d at 1071 (setting forth the “sound business 

purpose” test); Abbotts Dairies, 788 F.2d at 145-57 (implicitly adopting the articulated business 

justification test and adding the “good faith” requirement); Del. & Hudson Ry., 124 B.R. at 176 

(“Once a court is satisfied that there is a sound business reason or an emergency justifying the 

pre-confirmation sale, the court must also determine that the trustee has provided the interested 

parties with adequate and reasonable notice, that the sale price is fair and reasonable and that the 

purchaser is proceeding in good faith.”). 

20. This fundamental analysis does not change if the proposed sale is private 

rather than public.  See, e.g., In re Ancor Exploration Co., 30 B.R. 802, 808 (Bankr. N.D. Okla. 

1983) (“[T]he bankruptcy court should have wide latitude in approving even a private sale of all 
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or substantially all of the estate assets not in the ordinary course of business under § 363(b).”).  

The bankruptcy court “has ample discretion to administer the estate, including authority to 

conduct public or private sales of estate property.”  In re WPRV-TV, Inc., 143 B.R. 315, 319 

(D.P.R. 1991), vacated on other grounds, 165 B.R. 1 (D.P.R. 1992); In re Canyon P’ship, 55 

B.R. 520, 524 (Bankr. S.D. Cal. 1985).  Here, the proposed private sale of the Assets to the 

Agent meets all of these requirements and should be approved. 

a. Proceeding by Private Sale Reflects a Prudent Exercise of the Debtors’ Business 
Judgment 

21. There is more than ample business justification, under the circumstances 

of these chapter 11 cases, to proceed with the sale of the Assets through a private sale rather than 

conducting a public sale or formal (and second) auction process.  The Debtors submit that an 

order granting the relief requested herein is a matter within the discretion of this Court, and 

would be consistent with the provisions of the Bankruptcy Code.  See 11 U.S.C. § 105(a).  The 

process employed by the Debtors and their advisors was comprehensive and carefully crafted, 

and the best way to test the market for the Assets under the circumstances.  Further, the current 

circumstances surrounding the Debtors’ operations and these chapter 11 cases underscore that 

the added costs associated with a formal (and second) auction or other bid process are both 

unjustified and unlikely to generate additional value.  Simply put, there is value in proceeding 

with the Sale pursuant to the Agency Agreement now to get the Assets, which are primarily 

heavy machinery and equipment, to market through the services of the Agent (a professional 

liquidator and auctioneer with significant experience in assets of this nature) to take advantage of 

the seasonal need for such heavy machinery equipment.  Said differently, the Debtors have 

engaged in a fulsome process with the parties likely to submit an offer, coordinated with and 

solicited input from the Committee and the DIP Lender throughout the marketing and sale 
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process, and determined that they have identified the value-maximizing transaction for the 

Assets and that it is in the Debtors’ best interest to pursue this opportunity in the form and 

manner requested herein.   

b. The Sale Should Be Approved as an Exercise of the Debtors’ Sound Business 
Judgment. 

22. Section 363(b) of the Bankruptcy Code provides that a debtor may sell 

property of the estate outside the ordinary course of business after notice and a hearing.  

Although section 363 of the Bankruptcy Code does not specify a standard for determining when 

it is appropriate for a court to authorize the use, sale or lease of property of the estate, courts in 

this district and elsewhere have found that a debtor’s sale or use of assets outside the ordinary 

course of business should be approved if the debtor can demonstrate a sound business 

justification for the proposed transaction.  See, e.g., Myers v. Martin (In re Martin), 91 F.3d 389, 

395 (3d Cir. 1996); In re Abbotts Dairies of Penn., Inc., 788 F.2d 143 (3d Cir. 1986); In re Eagle 

Picher Holdings, Inc., 2005 Bankr. LEXIS 2894, at *3 (Bankr. S.D. Ohio 2005); In re Lionel 

Corp., 722 F.2d 1063, 1071 (2d Cir. 1983); In re Boston Generating, LLC, 440 B.R. 302, 321 

(Bankr. S.D.N.Y. 2010).  Once a debtor articulates a valid business justification, “[t]he business 

judgment rule ‘is a presumption that in making the business decision the directors of a 

corporation acted on an informed basis, in good faith and in the honest belief that the action was 

in the best interests of the company.’”  In re S.N.A. Nut Co., 186 B.R. 98 (Bankr. N.D. Ill. 1995); 

see also In re Integrated Res., Inc., 147 B.R. 650, 656 (Bankr. S.D.N.Y. 1992); In re 

Johns-Manville Corp., 60 B.R. 612, 615-16 (Bankr. S.D.N.Y. 1986) (“a presumption of 

reasonableness attaches to a Debtor’s management decisions”).   

23. The sale of a debtor’s assets is appropriate where there are sound business 

reasons behind such a determination.  See Myers, 91 F.3d at 395; see also Dai-Ichi Kangyo Bank, 
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Ltd. v. Montgomery Ward Holding Corp., (In re Montgomery Ward Holding Corp.), 242 B.R. 

147, 153 (Bankr. D. Del. 1999); In re Del. & Hudson Ry. Co., 124 B.R. 169, 176 (D.D.C. 1991); 

Stephens Indus., Inc. v. McClung, 789 F.2d 386 (6th Cir. 1986) (sale of substantially all assets of 

estate authorized where “a sound business purpose dictates such action”).  The Debtors have a 

sound business justification for selling the Assets in the manner proposed and at this time.  The 

Debtors’ management and team of professional advisors have concluded that the sale of the 

Assets and the entry into the Agency Agreement is the best method to maximize recoveries to the 

estates.  Maximization of the Assets’ value is a sound business purpose, warranting authorization 

of the proposed Sale. 

24. The Debtors have conducted a fair and open process for obtaining the 

highest or best offer and sale of the Assets for the benefit of the Debtors’ estates and their 

creditors.  Furthermore, the Debtors believe that a private sale of the Assets under the terms and 

conditions of the Agency Agreement is, among other things, more likely to close in a timely and 

efficient manner than through a formal (and second) auction.  Given the Agent’s desire to close 

on an expedited basis, and the Agent’s significant experience in liquidating assets of this nature, 

in the Debtors’ informed business judgment, the Sale represents the best opportunity to realize 

the maximum value of the Assets. 

25. In addition, all known creditors and parties-in-interest will receive 

adequate notice of a hearing on this Motion (the “Sale Hearing”).  Such notice is reasonably 

calculated to provide timely and adequate notice to the Debtors’ major creditor constituencies, 

those parties most interested in these chapter 11 cases, and others whose interests are potentially 

implicated by the proposed Sale.  Accordingly, consummating the Sale as provided in the 
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Agency Agreement as soon as possible is in the best interests of the Debtors and their creditors 

and parties-in-interest. 

c. A Sound Business Purpose Exists for the Sale. 

26. The Debtors have a sound business justification for entering into the 

Agency Agreement and the Sale, including converting the assets (which are no longer being used 

by the Debtors now that they have completed their pipeline construction) into cash that can be 

used to fund the estates through confirmation of a chapter 11 plan that makes a distribution to 

holders of allowed claims. 

27. Notably, it was not without extensive consideration that the Agency 

Agreement was executed.  Indeed, it was only after (a) potential alternatives were evaluated; 

(b) the transaction was aggressively marketed over the last few months; (c) multiple rounds of 

competing proposals were evaluated and analyzed; and (d) all of the foregoing was presented to 

the Committee, the DIP Lender, and the board of managers of the Debtors (who, in conjunction 

with advice from experienced professionals, discharged its fiduciary duties, exercised sound and 

appropriate business judgment, and determined to pursue the Sale on the terms of the Agency 

Agreement), that the Debtors determined to proceed with the Agency Agreement. 

28. Thus, for the reasons set forth herein, as will be further shown at the Sale 

Hearing, because the Agency Agreement constitutes the highest or otherwise best offer for the 

Assets, affords the Debtors the services of a professional liquidator and auctioneer with 

substantial experience in assets of this nature, and provides a greater recovery for these estates 

than any known or practicably available alternative, the Debtors submit that the execution 

thereof represents sound reasonable business judgment. 
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d. Adequate and Reasonable Notice of the Sale Will be Provided. 

29. Notice of the Sale Hearing will (a) be served in a manner consistent with 

the Bankruptcy Rules and Local Rules and provide at least 21-days’ notice of the date, time and 

location of the Sale Hearing, (b) inform interested parties of the deadlines for objecting to the 

Sale and (c) otherwise include all information relevant to parties interested in or affected by the 

Sale.   

30. Within three (3) business days of entry of the Approval Order, the Debtors 

will serve copies of the Approval Order and the Agency Agreement on the following:  (a) the 

Attorney General’s office for each state where the Assets are located; (b) the county consumer 

protection agency or similar agency for each county where the Assets are located; (c) the 

division of consumer protection for each state where the Assets are located; and (d) the chief 

legal counsel for the local jurisdiction where the Assets are located. 

e. The Sale and Payment Structure Reflects a Fair Value Transaction. 

31. The Debtors believe that the Sale is fair and reasonable.  The Debtors have 

carefully considered and analyzed the Agent’s offer as set forth in the Agency Agreement, and 

have concluded that the Sale will produce maximum value for the Debtors’ estates.  Moreover, 

the Guaranteed Amount will be paid in immediately available funds within two (2) Business 

Days after entry of the Approval Order.  The Debtors have determined that the sale of the Assets 

under a minimum guarantee structure is the most effective structure to maximize value to the 

estates, while also providing the necessary downside protection and guarantee to, among other 

things, retire the DIP Facility at maturity, which is currently April 20, 2019.  In consideration of 

the foregoing, the Debtors believe that the Agency Agreement will provide substantial value to 

the estates. 
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f. The Sale Has Been Proposed in Good Faith and Without Collusion, the Agent Is a 
“Good Faith Purchaser,” and the Agency Agreement Contemplates a Good Faith 
Extension of Credit under Section 364(e). 

32. While the Bankruptcy Code does not define “good faith,” the Third Circuit 

has held that “the phrase encompasses one who purchases in ‘good faith’ and for ‘value.’” In re 

Abbotts Dairies, 788 F.2d at 147 (to constitute lack of good faith, a party’s conduct in connection 

with the sale must usually amount to fraud, collusion between the purchaser and other bidders or 

the trustee or an attempt to take grossly unfair advantage of other bidders); see also In re Bedford 

Springs Hotel, Inc., 99 B.R. 302, 305 (Bankr. W.D. Pa. 1989); In re Perona Bros., Inc., 186 B.R. 

833, 839 (D.N.J. 1995). 

33. In other words, a party would have to show fraud or collusion between the 

buyer and the debtor-in-possession or trustee or other bidders in order to demonstrate a lack of 

good faith.  See Kabro Assocs. of West Islip, LLC v. Colony Hill Assocs. (In re Colony Hill 

Assocs.), 111 F.3d 269, 276 (2d Cir. 1997) (“[t]ypically, the misconduct that would destroy a 

[buyer]’s good faith status at a judicial sale involves fraud, collusion between the [buyer] and 

other bidders or the trustee, or an attempt to take grossly unfair advantage of other bidders”); see 

also In re Angelika Films, 57th, Inc., 1997 WL 283412, *7 (S.D.N.Y. May 29, 1997); In re 

Balcalis, 220 B.R. 525, 537 (Bankr. E.D.N.Y. 1998).  Due to the absence of a bright line test for 

good faith, the determination is based on the facts of each case, concentrating on the “integrity of 

[an actor’s] conduct in the course of the sale proceedings.”  In re Pisces Leasing Corp., 66 B.R. 

671, 673 (E.D.N.Y. 1986) (quoting In re Rock Indus. Mach. Corp., 572 F.2d 1195, 1998 (7th Cir. 

1978)). 

34. The Debtors submit the Agent is or would be a “good faith purchaser” 

within the meaning of section 363(m) of the Bankruptcy Code, and the Agency Agreement was 

negotiated in good faith and at arm’s-length.  First, the consideration to be received by the 
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Debtors pursuant to the Agency Agreement is substantial, fair and reasonable.  Second, the 

parties entered into the Agency Agreement in good faith, and after extensive, arm’s-length 

negotiations, during which both parties were represented by competent counsel.  Third, there is 

no indication of any “fraud, collusion between the purchaser and other bidders or the Debtors, or 

an attempt to take grossly unfair advantage of other bidders” or similar conduct that would cause 

or permit the Sale or the Agency Agreement to be avoided under section 363(n) of the 

Bankruptcy Code.  Finally, the Committee and the DIP Lender participated in the process, and 

do not have an objection to the proposed transactions contemplated by the Agency Agreement.  

Accordingly, the Debtors believe that the Agent and the Agency Agreement should be entitled to 

the full protections of section 363(m) of the Bankruptcy Code. 

35. The Debtors submit that the good faith extension of credit by the Agent, as 

well as the other financial accommodations, as set forth in the Agency Agreement, constitute the 

extension of credit in good faith under section 364(e) of the Bankruptcy Code.  Accordingly, as 

such, the reversal or modification on appeal of the Approval Order, which authorizes the Debtors 

to consummate the transactions contemplated by the Agency Agreement and grant the security 

interest provided for thereunder, should not affect the validity of such transactions unless 

authorization has been stayed pending appeal. 

g. The Sale Should Be Approved “Free and Clear” under Section 363(f) of the 
Bankruptcy Code. 

36. Section 363(f) of the Bankruptcy Code permits the Debtors to sell assets 

free and clear of all liens, claims, interests, charges and encumbrances (with any such liens, 

claims, interests, charges, and encumbrances attaching to the net proceeds of the sale with the 

same rights and priorities therein as in the sold assets).  As section 363(f) of the Bankruptcy 

Code is stated in the disjunctive, when proceeding pursuant to Section 363(b), it is only 
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necessary to meet one of the five conditions of Section 363(f).  See Citicorp Homeowners Servs., 

Inc. v. Elliot, 94 B.R. 343, 345 (Bankr. E.D. Pa. 1988) (stating that section 363(f) of the 

Bankruptcy Code is written in the disjunctive and holding that if any of the five conditions of 

section 363(f) are met, the trustee has the authority to conduct the sale free and clear of all liens).   

37. The Debtors believe that they will be able to demonstrate at the Sale 

Hearing that they have satisfied one or more of these conditions.  Pursuant to the Agency 

Agreement, the Agent is entitled to sell the Assets free and clear of all Encumbrances to third 

party purchasers, with any presently existing Encumbrances encumbering all or any portion of 

the Assets or the Proceeds attaching only to the Guaranteed Amount and the Seller Sharing 

Amount.   

38. To help facilitate the sale of the Debtors’ Assets free and clear, the 

Approval Order also grants the Debtors, the Agent or their respective designees power of 

attorney to remove the names off any title documents related to the Assets and authorizes a sale 

free and clear of any title encumbrances. 

h. The Court Should Waive Compliance with Any State and Local Laws, Statutes, 
Rules, and Ordinances Restricting the Sale of the Assets as Agent. 

39. Many state and local laws, statutes, rules, and ordinances require special 

and cumbersome licenses, waiting periods, time limits and other procedures for the Sale of the 

Assets by an Agent.  By virtue of 28 U.S.C. § 1334, this Court has exclusive jurisdiction over the 

Debtors’ property wherever located.  28 U.S.C. § 1334.  In the context of bankruptcy cases, 

therefore, since creditors receive notice of the proposed sale, as well as opportunity to be heard 

in this Court, enforcement of such statutes and regulations is redundant and unnecessary. 

40. The Bankruptcy Code preempts state and local laws that conflict with its 

underlying policies.  See Belculfine v. Aloe (In re Shenango Group, Inc.), 186 B.R. 623, 628 
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(Bankr. W.D. Pa. 1995) (“Trustees and debtors-in-possession have unique fiduciary and legal 

obligations pursuant to the bankruptcy code.’. . . ‘[A] state statute[] cannot place burdens on 

them where the result would contradict the priorities established by the federal bankruptcy 

code.”), aff’d, 112 F.3d 633 (3d Cir. 1997).  While preemption of state law is not always 

appropriate, see Baker & Drake, Inc. v. Public Serv. Comm’n of Nev. (In re Baker & Drake, 

Inc.), 35 F.3d 1348, 1353-54 (9th Cir. 1994) (holding that Bankruptcy Code did not preempt 

state law prohibiting taxicab leasing that was promulgated in part as public safety measure), 

preemption is appropriate where, as here, the only state laws involved concern economic 

regulation rather than the protection of public health and safety.6  See id. at 1353 (finding that 

“federal bankruptcy preemption is more likely. . . where a state statute is concerned with 

economic regulation rather than with protecting the public health and safety”); see also In re 

Scott Housing Sys. Inc., 91 B.R. 190, 196-97 (Bankr. S.D. Ga. 1988) (holding that automatic stay 

under Section 362 is broad and preempts state law except for those laws designed to protect 

public health and safety). 

41. In the instant cases, state and local licensing requirements, time limits or 

other restrictions on the sale of the Assets by the Agent would undermine the fundamental 

purpose of section 363(b) of the Bankruptcy Code by placing constraints on the Debtors’ ability 

to marshal and maximize estate assets for the benefit of creditors.  Accordingly, authorizing the 

sale of the Assets by the Agent without the delays and burdens associated with obtaining various 

state and local licenses, observing state and local waiting periods or time limits, and/or satisfying 

any additional requirements with respect to advertising and the like is necessary and appropriate. 

                                                 
6 The Debtors will comply with applicable state and local public health and safety laws (“Safety Laws”), and 
applicable tax, labor, employment, environmental, and consumer protection laws, including consumer laws 
regulating deceptive practices and false advertising (collectively, “General Laws”).  
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42. It is also necessary that any action by any party or any federal, state or 

local agency, department or governmental authority or any other entity to prevent, interfere with 

or otherwise hinder consummation of the sale of the Assets by the Agent or advertisement of 

such sales be enjoined.  See Missouri v. U.S. Bankruptcy Court, 647 F.2d 768, 776 (8th Cir. 

1981) (same), cert. denied, 454 U.S. 1162 (1982) (holding that attempt to enforce state 

regulations governing liquidation of grain warehouses directly conflicted with bankruptcy court’s 

control over property of debtor’s estate and therefore violated automatic stay). 

43. The requested waiver is narrowly tailored to facilitate the successful 

consummation of the sale of the Assets by the Agent.  The Debtors do not seek a general waiver 

of all state and local requirements, but only those that apply specifically to liquidation sales.  As 

noted above, the Debtors fully intend to be bound by and comply with all General and Safety 

Laws, and will require that the Agent do the same. 

BINDING EFFECT 

44. The Debtors request that the Approval Order and any actions taken 

pursuant hereto or thereto shall survive entry of any order which may be entered confirming or 

consummating any chapter 11 plan of the Debtors, or which may be entered converting the 

Debtors’ cases from chapter 11 to chapter 7, and the terms and provisions of any such orders 

shall continue in these or any superseding cases, and shall be binding upon the Debtors and their 

respective successors and permitted assigns, including any trustee or other fiduciary hereafter 

appointed as a legal representative of the Debtors under chapter 7 or 11 of the Bankruptcy Code.  

The Debtors further request that any trustee appointed in these cases shall be authorized and 

directed to operate the business of the Debtors to the fullest extent necessary to permit 

compliance with the terms of the Approval Order upon the appointment of a trustee without the 

need for further order of this Court. 
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NOTICE 

45. Notice of this Motion has been provided to: (i) the Office of the United 

States Trustee for the District of Delaware; (ii) counsel to the Committee; (iii) counsel to the DIP 

Lender; (iv) counsel to the Agent; (v) the United States Attorney’s Office for the District of 

Delaware; (vi) the attorneys general for the states in which the Debtors conduct business; and 

(vii) all parties who, as of the filing of this Motion, have filed a notice of appearance and request 

for service of papers pursuant to Bankruptcy Rule 2002.  In light of the nature of the relief 

requested herein, the Debtors submit that no other or further notice is necessary. 

46. A copy of the Motion is available on the Court’s website: 

www.deb.uscourts.gov.  Additional copies of the Motion are available for free on the website of 

the Debtors’ claims and noticing agent, Kurtzman Carson Consultants LLC, at 

www.kccllc.net/welded. 

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, the Debtors respectfully request that the Court enter the Approval Order, 

granting the relief requested in the Motion and such other and further relief as may be just and 

proper. 

Dated: March 22, 2019 
 Wilmington, Delaware 

 YOUNG CONAWAY STARGATT & TAYLOR, LLP 

  /s/ Matthew B. Lunn 
  Sean M. Beach (No. 4070) 
  Matthew B. Lunn (No. 4119) 
  Robert F. Poppiti, Jr. (No. 5052) 
  Betsy L. Feldman (No. 6410) 
  Rodney Square 
  1000 North King Street 
  Wilmington, DE 19801 
  Telephone: (302) 571-6600 
  Facsimile: (302) 571-1253 
   
  Counsel to the Debtors 
 
 

Case 18-12378-KG    Doc 581    Filed 03/22/19    Page 28 of 28



 
 

 

01:24310671.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 
 )  
WELDED CONSTRUCTION, L.P., et al.,1 ) 

) 
Case No. 18-12378 (KG) 

 ) (Jointly Administered) 
   Debtors. )  
 ) 

) 
) 
) 
) 

Objection Deadline: 
April 5, 2019 at 4:00 p.m. (ET) 
 
Hearing Date:  
April 12, 2019 at 2:00 p.m. (ET) 

 
 

NOTICE OF MOTION 
 
TO: (I) THE OFFICE OF THE UNITED STATES TRUSTEE FOR THE DISTRICT OF 

DELAWARE; (II) COUNSEL TO THE COMMITTEE; (III) COUNSEL TO THE DIP 
LENDER; (IV) COUNSEL TO THE AGENT; (V) THE UNITED STATES 
ATTORNEY’S OFFICE FOR THE DISTRICT OF DELAWARE; (VI) THE 
ATTORNEYS GENERAL FOR THE STATES IN WHICH THE DEBTORS 
CONDUCT BUSINESS; AND (VII) ALL PARTIES WHO, AS OF THE FILING OF 
THIS MOTION, HAVE FILED A NOTICE OF APPEARANCE AND REQUEST FOR 
SERVICE OF PAPERS PURSUANT TO BANKRUPTCY RULE 2002. 

PLEASE TAKE NOTICE that, the above captioned debtors and debtors in possession 
(collectively, the “Debtors”) filed the Motion of Debtors for Order under 11 U.S.C. §§ 105(a), 
363, and 364, Fed. R. Bankr. P. 2002 and 6004 and Del. Bankr. L.R. 2002-1, 6004-1, and 
9006-1 Authorizing (A) the Sale of Certain Assets of the Debtors Free and Clear of All Claims, 
Liens, Liabilities, Rights, Interests and Encumbrances; (B) the Debtors to Enter into and 
Perform their Obligations under the Agency Agreement; and (C) Related Relief (the 
“Motion”). 

PLEASE TAKE FURTHER NOTICE that any objections or responses to the relief 
requested in the Motion must be filed on or before April 5, 2019 at 4:00 p.m. (ET) (the 
“Objection Deadline”) with the United States Bankruptcy Court for the District of Delaware, 
824 N. Market Street, 3rd Floor, Wilmington, Delaware 19801.  At the same time, copies of any 
responses or objections to the Motion must be served upon the undersigned counsel to the 
Debtors so as to be received on or before the Objection Deadline.   

 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: Welded Construction, L.P. (5008) and Welded Construction Michigan, LLC (9830). The mailing 
address for each of the Debtors is 26933 Eckel Road, Perrysburg, OH 43551. 
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PLEASE TAKE FURTHER NOTICE THAT A HEARING TO CONSIDER THE 
MOTION WILL BE HELD ON APRIL 12, 2019 AT 2:00 P.M. (ET) BEFORE THE 
HONORABLE KEVIN GROSS IN THE UNITED STATES BANKRUPTCY COURT FOR 
THE DISTRICT OF DELAWARE, 824 N. MARKET STREET, 6TH FLOOR, COURTROOM 
NO. 3, WILMINGTON, DELAWARE 19801. 

 
PLEASE TAKE FURTHER NOTICE THAT IF NO OBJECTIONS OR 

RESPONSES TO THE MOTION ARE TIMELY FILED AND RECEIVED IN 
ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF 
REQUESTED THEREIN WITHOUT FURTHER NOTICE OR A HEARING. 

 
 
Dated: March 22, 2019 
 Wilmington, Delaware 

 YOUNG CONAWAY STARGATT & TAYLOR, LLP 

  /s/ Matthew B. Lunn 
  Sean M. Beach (No. 4070) 
  Matthew B. Lunn (No. 4119) 
  Robert F. Poppiti, Jr. (No. 5052) 
  Betsy L. Feldman (No. 6410) 
  Rodney Square 
  1000 North King Street 
  Wilmington, DE 19801 
  Telephone: (302) 571-6600 
  Facsimile: (302) 571-1253 
   
  Counsel to the Debtors 
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EXHIBIT A 

Approval Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 
 )  
WELDED CONSTRUCTION, L.P., et al.,1 ) 

) 
Case No. 18-12378 (KG) 

 ) (Jointly Administered) 
   Debtors. )  
 ) Ref. Docket No. ___ 

 
ORDER AUTHORIZING (A) THE SALE OF CERTAIN ASSETS OF THE DEBTORS 
FREE AND CLEAR OF ALL CLAIMS, LIENS, LIABILITIES, RIGHTS, INTERESTS 

AND ENCUMBRANCES; (B) THE DEBTORS TO ENTER INTO AND  
PERFORM THEIR OBLIGATIONS UNDER THE AGENCY  

AGREEMENT; AND (C) RELATED RELIEF  
 

Upon consideration of the motion (the “Motion”)2 of the above-captioned debtors 

and debtors-in-possession (collectively, the “Debtors”), pursuant to sections 105(a), 363 and 364 

of title 11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”), as 

supplemented by Rules 2002 and 6004 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), for entry of orders approving, among other things, the sale of certain 

assets of the Debtors (the “Sale”) free and clear of all Encumbrances; and the Court having 

determined that the relief provided herein is in the best interest of the Debtors, their estates, their 

creditors and other parties in interest; and due and adequate notice of the Motion having been 

given under the circumstances; and upon the record of the hearing on the Motion (the “Sale 

Hearing”), and the full record of these chapter 11 cases; and after due deliberation thereon; and 

good and sufficient cause appearing therefor, it is hereby FOUND that: 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Welded Construction, L.P. (5008) and Welded Construction Michigan, LLC (9830). The mailing 
address for each of the Debtors is 26933 Eckel Road, Perrysburg, OH 43551. 
2 Capitalized terms used herein but not defined shall have the meaning ascribed to such terms in the Motion. 
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A. To the extent any of the following findings of fact constitute conclusions 

of law, they are adopted as such.  To the extent any of the following conclusions of law 

constitute findings of fact, they are adopted as such. 

B. Except as otherwise determined in any other order of this Court, this Court 

has jurisdiction over the Motion and the transactions contemplated therein pursuant to 28 U.S.C. 

§§ 157 and 1334 and the Amended Standing Order, and this matter is a core proceeding pursuant 

to 28 U.S.C. § 157(b)(2) and the Court may enter a final order consistent with Article III of the 

United States Constitution.  Venue in this district is proper under 28 U.S.C. §§ 1408 and 1409. 

C. Notice of the Motion and of the Sale Hearing was given in accordance 

with the applicable Bankruptcy Rules and the Local Rules. 

D. The notice of the Motion and of the Sale Hearing was adequate and 

sufficient under the circumstances, and any otherwise applicable notice requirement is hereby 

waived and dispensed with. 

E. A reasonable opportunity to object or be heard regarding the relief 

requested in the Motion and the transactions provided for therein has been afforded to all 

interested parties, including, without limitation, the following (i) the Office of the United States 

Trustee for the District of Delaware; (ii) counsel to the Committee; (iii) counsel to the Debtors’ 

DIP Lenders; (iv) all persons known or reasonably believed to have asserted an interest in any of 

the Assets; (v) the Attorneys General in the State(s) where the Assets are located; (vi) all state 

and local environmental agencies in any jurisdiction where the Debtors own or have owned or 

used real property; (vii) all parties asserting title to, or a security interest in, any of the Assets; 

and (viii) all parties who, as of the filing of this Motion, have filed a notice of appearance and 

request for service of papers pursuant to Bankruptcy Rule 2002.  In addition to the foregoing, 
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(a) electronic notification of the Motion and the Notice of Sale Hearing has been posted on:  

(1) the Court’s website, www.deb.uscourts.gov, and (2) the case website maintained by the 

Debtors’ claims and noticing agent, Kurtzman Carson Consultants, LLC. at 

http://kccllc.net/welded, or can be requested by calling (888) 830-4648 from within the United 

States or Canada or (310) 751-2642 if calling from outside the United States; and (b) the Debtors 

have served the Notice of Sale Hearing on all known creditors of the Debtors. 

F. Unless otherwise defined herein, capitalized terms used herein shall have 

the meanings ascribed to them in the Motion or the Agency Agreement between Gordon 

Brothers Commercial & Industrial LLC and Ritchie Bros Auctioneers (America) Inc. 

(collectively, the “Agent”) and the Debtors (the “Agency Agreement”), a copy of which is 

attached hereto as Exhibit 1. 

G. As demonstrated by the testimony and other evidence proffered or 

adduced at the Sale Hearing, and the representations of counsel made on the record at the Sale 

Hearing, the Debtors have thoroughly marketed the Assets, with adequate opportunity for parties 

that either expressed interest in acquiring or liquidating the Assets, or that the Debtors believed 

may have an interest in acquiring or liquidating the Assets, to submit bids.  The Debtors and the 

Agent have negotiated and undertaken their respective roles leading to the Sale and entry into the 

Agency Agreement in a diligent, noncollusive, fair, and good faith manner. 

H. The Debtors, their management, and their respective directors, employees, 

agents and representatives, and the Agent, its members and their respective officers, directors, 

employees, agents and representatives, actively participated in the bidding process administered 

by the Debtors prior to the entry into the Agency Agreement and the filing of the Motion, and 

acted in good faith.  The Agency Agreement was negotiated and entered into in good faith, based 
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upon arm’s length bargaining, and without collusion or fraud.  The Debtors were free to deal 

with any other party interested in buying or selling on behalf of the Debtors’ estates some or all 

of the Assets.  Neither the Debtors nor the Agent have engaged in any conduct that would cause 

or permit the Sale, the Agency Agreement, or any related action or the transactions contemplated 

thereby to be avoided under section 363(n) of the Bankruptcy Code, or that would prevent the 

application of sections 363(m) and 364(e) of the Bankruptcy Code.  The Agent has not violated 

section 363(n) of the Bankruptcy Code by any action or inaction.  Specifically, the Agent has not 

acted in a collusive manner with any person and was not controlled by any agreement among 

bidders.  The Agent’s prospective performance and payment of amounts owing under the 

Agency Agreement are in good faith and for valid business purposes and uses.  

I. Any credit extended to the Debtors pursuant to the Agency Agreement 

shall be deemed to have been extended, issued, or made, as the case may be, in good faith within 

the meaning of section 364(e) of the Bankruptcy Code. 

J. The Agent is not an “insider” as that term is defined in section 101(31) of 

the Bankruptcy Code.  No common identity of directors or controlling stockholders exists 

between the Agent and the Debtors. 

K. The offer of the Agent, embodied in the terms and conditions set forth in 

the Agency Agreement, including the form and total consideration to be realized by the Debtors 

pursuant to the Agency Agreement, (i) is the highest and best offer received by the Debtors; 

(ii) is fair and reasonable; and (iii) is in the best interests of the Debtors’ creditors and estates.  

There is no legal or equitable reason to delay entry into the Agency Agreement, and the 

transactions contemplated therein, including, without limitation, the Sale. 
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L. The Debtors’ decisions to (i) enter into the Agency Agreement and (ii) 

perform thereunder are a reasonable exercise of the Debtors’ sound business judgment consistent 

with their fiduciary duties and are in the best interests of the Debtors, their estates, their creditors 

and all other parties in interest. 

M. Conducting the Sale as set forth in the Agency Agreement and this Order 

will provide an efficient means for the Debtors to sell and dispose of the Assets. 

N. The Debtors have represented to this Court that they are neither selling nor 

leasing personally identifiable information as such term is defined in section 101(41A) (or assets 

containing personally identifiable information) pursuant to the Motion or the Agency Agreement. 

O. Time is of the essence in effectuating the Agency Agreement and 

proceeding with the Sale contemplated therein without interruption.  Based on the record of the 

Sale Hearing and the Motion, the Sale must be commenced as soon as practicable to maximize 

the value that the Agent may realize from the Sale and the value that the Debtors may realize 

from entering into the Agency Agreement.  Accordingly, cause exists to modify the stay to the 

extent necessary, as contemplated by Bankruptcy Rule 6004(h), and permit the immediate 

effectiveness of this Order. 

P. A sale of the Assets, other than one free and clear of liens, claims, 

encumbrances, defenses (including, without limitation, rights of setoff and recoupment) and 

interests, including, without limitation, security interests of whatever kind or nature, mortgages, 

conditional sales or title retention agreements, pledges, deeds of trust, hypothecations, liens, 

encumbrances, assignments, preferences, debts, easements, charges, suits, licenses, options, 

rights-of-recovery, judgments, orders and decrees of any court or foreign or domestic 

governmental entity, taxes (including foreign, state and local taxes), licenses, covenants, 
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restrictions, indentures, instruments, leases, options, off-sets, claims for reimbursement, 

contribution, indemnity or exoneration, successor, product, environmental, tax, labor, ERISA, 

CERCLA, alter ego and other liabilities, causes of action, contract rights and claims, to the 

fullest extent of the law, in each case, of any kind or nature (including, without limitation, all 

“claims” as defined in section 101(5) of the Bankruptcy Code and the liens and security interests 

of the Lender, whether arising by agreement, any statute or otherwise and whether arising before, 

on or after the date on which these chapter 11 cases were commenced), known or unknown, 

whether pre-petition or post-petition, secured or unsecured, choate or inchoate, filed or unfiled, 

scheduled or unscheduled, perfected or unperfected, liquidated or unliquidated, noticed or 

unnoticed, recorded or unrecorded, contingent or non-contingent, material or non-material, 

statutory or non-statutory, matured or unmatured, legal or equitable (collectively, 

“Encumbrances”) and without the protections of this Order would hinder the Debtors’ ability to 

obtain the consideration provided for in the Agency Agreement and, thus, would impact 

materially and adversely the value that the Debtors’ estates would be able to obtain for the sale 

of the Assets.  But for the protections afforded to the Agent under the Bankruptcy Code and this 

Order, the Agent would not have offered to pay the consideration contemplated in the Agency 

Agreement.  In addition, each entity with an Encumbrance upon the Assets, (i) has consented to 

the Sale or is deemed to have consented to the Sale, (ii) could be compelled in a legal or 

equitable proceeding to accept money satisfaction of such interest, or (iii) otherwise falls within 

the provisions of section 363(f) of the Bankruptcy Code, and therefore, in each case, one or more 

of the standards set forth in section 363(f)(1)-(5) of the Bankruptcy Code has been satisfied.  

Additionally, any valid and perfected liens against the Assets, including, without limitation, the 

DIP Liens (as such term is defined in the Final Order (I) Authorizing the Debtors to Obtain 
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Postpetition Secured Financing, (II) Authorizing the Use of Cash Collateral, (III) Granting Liens 

and Superpriority Administrative Expense Status, (IV) Granting Adequate Protection, and 

(V) Modifying the Automatic Stay [Docket No. 291] (the “Final DIP Order”)) shall attach to the 

amounts to be paid to the Debtors under the Agency Agreement, to the same extent and priority 

as before such sale and subject to the liens of the Agent to the extent provided in this Order.  

Those holders of Encumbrances who did not object to the Motion are deemed to have consented 

pursuant to section 363(f)(2) of the Bankruptcy Code.  Therefore, approval of the Agency 

Agreement and consummation of the Sales free and clear of Encumbrances is appropriate 

pursuant to section 363(f) of the Bankruptcy Code and is in the best interests of the Debtors’ 

estates, their creditors and other parties in interest. 

Q. The consideration to be paid by the Agent to the Debtors under the 

Agency Agreement was negotiated at arm’s length and constitutes reasonably equivalent value 

and fair and adequate consideration under the Bankruptcy Code, the Uniform Fraudulent 

Transfer Act, the Uniform Fraudulent Conveyance Act and the laws of the United States, any 

state, territory, possession thereof, or the District of Columbia.  The terms and conditions set 

forth in the Agency Agreement are fair and reasonable under these circumstances and were not 

entered into for the purpose of, nor do they have the effect of, hindering, delaying or defrauding 

the Debtors or their creditors under any applicable laws. 

R. The security interests and liens provided to the Agent in the Agency 

Agreement and this Order to secure the Debtors’ obligations under the Agency Agreement to the 

Agent are necessary to induce the Agent to agree to terms for the Agency Agreement that 

maximize value for the Debtors’ estates.  The absence of such protections would impact 

materially and adversely the value available to the Debtors in the sale of their Assets in 
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partnership with the Agent.  But for the protections afforded to the Agent under the Bankruptcy 

Code, this Order, and the Agency Agreement, the Agent would not have agreed to pay the 

Debtors the compensation provided for under the Agency Agreement.  In addition, the DIP 

Lender, which holds a security interest in the Assets to which the Agent’s security interests 

attach, has consented to the security interests provided for in the Agency Agreement, as a portion 

of the Guaranteed Amount will be paid to the DIP Lender in full and final satisfaction of the DIP 

Obligations advanced under the DIP Facility (as such terms are defined in the Final DIP Order). 

S. Except as otherwise provided in the Agency Agreement, no sale, transfer, 

or other disposition of the Assets pursuant to the Agency Agreement or the Agent’s entry into the 

Agency Agreement will subject the Agent to any liability for claims, obligations, Encumbrances, 

or interests asserted against the Debtors by reason of such transfer under any laws, including, 

without limitation, any bulk-transfer laws or any theory of successor or transferee liability, 

antitrust, environmental, product line, de facto merger or substantial continuity or similar 

theories.  The Agent is not a successor to the Debtors or their estates. 

T. Each of the Debtors (i) has full corporate or other power to execute, 

deliver and perform its obligations under the Agency Agreement and all other transactions 

contemplated thereby, and entry into the Agency Agreement has been duly and validly 

authorized by all necessary corporate or similar action, (ii) has all of the corporate or other power 

and authority necessary to consummate the transactions contemplated by the Agency Agreement, 

and (iii) has taken all actions necessary to authorize and approve the Agency Agreement and the 

transactions contemplated thereby.  No consents or approvals, other than those expressly 

provided for herein or in the Agency Agreement, are required for the Debtors to consummate 

such transactions. 
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U. Entry into the Agency Agreement and the transactions contemplated 

thereby neither impermissibly restructure the rights of the Debtors’ creditors, nor impermissibly 

dictate the terms of a chapter 11 plan for the Debtors.  Entry into the Agency Agreement does 

not constitute a sub rosa chapter 11 plan. 

V. In the event any of the provisions of this Order are modified, amended or 

vacated by a subsequent order of the Bankruptcy Court or any other court, the Agent shall be 

entitled to the protections provided in section 363(m) and 364(e) of the Bankruptcy Code, no 

such appeal, modification, amendment or vacatur shall affect the validity and enforceability of 

the Sale, the liens, or priority authorized or created under the Agency Agreement or the Order. 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND 
DECREED THAT: 

1. The Motion is GRANTED as set forth herein.  All objections to the 

Motion to the extent not previously withdrawn or resolved or sustained as set forth herein are 

denied, and all reservations of rights included in such objections are overruled in all respects and 

denied. 

2. The Debtors and the Agent are hereby authorized, pursuant to sections 

105(a) and 363(b)(1) of the Bankruptcy Code, to conduct the Sale of the Assets in accordance 

with the Agency Agreement and the provisions of this Order.  Subject to paragraph 10 below, no 

law shall prohibit the Debtors or the Agent from taking any action contemplated by the Agency 

Agreement. 

3. The Debtors are hereby authorized and empowered to enter into the 

Agency Agreement (and each of the transactions contemplated therein).  All amounts payable by 

the Debtors to the Agent under the Agency Agreement shall be payable to the Agent without the 

need for any application of the Agent therefor or a further order of the Court.  The failure to 
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include specifically any particular provision of the Agency Agreement in this Order shall not 

diminish or impair the effectiveness of such provisions, it being the intent of the Court that the 

Agency Agreement and all of its provisions, payments and transactions, be authorized and 

approved in their entirety.  Likewise, all of the provisions of this Order are nonseverable and 

mutually dependent. 

4. Pursuant to section 363(b) of the Bankruptcy Code, the Debtors, the 

Agent, and each of their respective officers, employees, and agents are hereby authorized to 

execute such documents and to do such acts as are necessary or desirable to carry out the Sale 

and effectuate the Agency Agreement and each of the transactions contemplated therein. 

5. The Agency Agreement is approved pursuant to section 363 of the 

Bankruptcy Code.  The Debtors are hereby authorized and empowered to perform under the 

Agency Agreement. 

6. As set forth in Section 5.1 of the Agency Agreement, upon satisfaction of 

all conditions precedent to payment of the Guaranteed Amount within two (2) Business Days of 

the entry of this Order, the Agent shall pay to the Debtors the Guaranteed Amount by wire 

transfer of immediately available funds, a portion of which Guaranteed Amount, in the manner 

and as directed by the Debtors, shall be paid to the DIP Lender in full and final satisfaction of the 

DIP Obligations. 

7. This Order shall be binding upon and shall govern the acts of all entities, 

including, without limitation, all filing agents, filing officers, title agents, title companies, 

recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies, 

governmental departments, secretaries of state, federal, state and local officials, and all other 

persons and entities who may be required by operation of law, the duties of their office, or 
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contract, to accept, file, register or otherwise record or release any documents or instruments, or 

who may be required to report or insure any title or state of title in or to the Assets. 

8. This Order and the terms and provisions of the Agency Agreement shall 

be binding on all of the Debtors’ creditors, the Debtors, the Agent, and their respective affiliates, 

successors and assigns, and any affected third parties including, but not limited to, all persons 

asserting an interest in the Assets, notwithstanding any subsequent appointment of any trustee, 

party, entity or other fiduciary under any section of the Bankruptcy Code with respect to the 

forgoing parties, and as to such trustee, party, entity or other fiduciary, such terms and provisions 

likewise shall be binding.   

9. The Agent shall be granted a limited license and right to use until the Sale 

Termination Date the Debtors’ trade names, and logos relating to and used in connection with the 

operation of the Assets, solely for the purpose of advertising the Sale in accordance with the 

terms of the Agency Agreement. 

10. Subject to applicable state and local public health and safety laws (“Safety 

Laws”), and applicable criminal, tax, labor, employment, environmental, antitrust, fair 

competition, traffic and consumer protection laws, including consumer laws regulating deceptive 

practices and false advertising (collectively, “General Laws”), the Debtors and the Agent are 

hereby authorized to take such actions necessary and appropriate to implement the Agency 

Agreement and to conduct the Sale without the necessity of a further order of this Court as 

provided by the Agency Agreement. 

11. Pursuant to section 363(f) of the Bankruptcy Code, the Assets sold 

pursuant to the Agency Agreement shall be sold free and clear of any and all Encumbrances, 

with such Encumbrances, if any, attaching only to the Guaranteed Amount and other amounts 

Case 18-12378-KG    Doc 581-2    Filed 03/22/19    Page 12 of 105



 

12 
 

01:24310512.1 

received by the Debtors from the Agent under the Agency Agreement with the same validity, 

force and effect as the same had with respect to the Assets at issue, subject to any and all 

defenses, claims and/or counterclaims or setoffs that may exist.   

12. Except as expressly provided in the Agency Agreement, nothing in this 

Order or the Agency Agreement and none of the Agent’s actions taken in respect of the Sale 

shall be deemed to constitute an assumption by the Agent of any of the Debtors’ obligations 

relating to any of the Debtors’ employees, nor shall Agent become liable under any collective 

bargaining or employment agreement or be deemed a joint or successor employer with respect to 

such employees. 

13. Entry into the Agency Agreement was undertaken by the Debtors and the 

Agent in good faith, as that term is used in sections 363(m) and 364(e) of the Bankruptcy Code, 

and the Agent shall be protected by the provisions of sections 363(m) and 364(e) of the 

Bankruptcy Code in the event that this Order is reversed or modified on appeal.  The reversal or 

modification on appeal of the approval of the Agency Agreement and to consummate the 

transactions contemplated thereby shall not affect the validity of such transactions, unless such 

approval is duly stayed pending such appeal.  The transactions contemplated by the Agency 

Agreement are not subject to avoidance pursuant to section 363(n) of the Bankruptcy Code. 

14. The provisions of this Order shall be self-executing notwithstanding any 

restrictions in the Agency Agreement (other than the need for the Debtors’ prior consent) on the 

Agent’s ability to conduct the Sale in compliance with applicable laws.  All newspapers and 

other advertising media in which the Sale may be advertised are directed to accept this Order as 

binding authority so as to authorize the Debtors and the Agent to consummate the transactions 

contemplated by the Agency Agreement and to conduct the Sale, including, without limitation, 
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conducting and advertising of the Sale in accordance with the Agency Agreement and this Order; 

and no further approval, license or permits of any governmental authority shall be required. 

15. If any person or entity that has filed financing statements, mortgages, 

construction or mechanic’s liens, lis pendens or other documents or agreement evidencing 

Encumbrances on or interests in the Assets shall not have delivered to the Debtors, in proper 

form for filing and executed by the appropriate parties, termination statements, instruments of 

satisfaction, or releases of any Encumbrances which the person or entity has with respect to the 

Assets, each such person or entity is hereby directed to deliver all such statements, instruments 

and releases and the Debtors and the Agent are hereby granted power of attorney and authorized 

to execute and file such statements, instruments, releases and other documents on behalf of the 

person or entity asserting the same and the Agent is authorized to file a copy of this Order which, 

upon filing, shall be conclusive evidence of the release and termination of such interest.  Each 

and every federal, state and local governmental unit is hereby directed to accept any and all 

documents and instruments necessary or appropriate to give effect to the Sale and related 

transactions. 

16. All entities that are presently in possession of some or all of the Assets or 

other property in which the Debtors hold an interest that are or may be subject to the Agency 

Agreement hereby are directed to surrender possession of such Assets. 

17. Any third party holding documents of title to any of the Assets shall 

(a) immediately relinquish such title documents to the Debtors, in no event later than three (3) 

Business Days after the Debtors’ request such title, and shall otherwise cooperate with the 

Debtors to deliver such title documents to the Debtors free and clear of such third party’s liens, 

charges, security interests and other Encumbrances, or (b) in the event any such title documents 
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have been lost or cannot be delivered to the Debtors within the timeframe set forth in the 

preceding clause (a), cooperate with the Debtors in good faith to (i) assist the Debtors in 

obtaining replacement title documents in an expeditious manner and (ii) take such other steps 

such that the Debtors can transfer the titled assets, including, without limitation, providing a 

release of lien letter with detailed information about the vehicle and the title and stating that such 

party releases its liens, charges, security interests and other Encumbrances and completing any 

necessary forms. In addition, any third party who holds title documents to any of the Assets shall 

promptly take such other steps reasonably requested by the Debtors to enable the Debtors to 

facilitate the timely sale of the titled Assets.  Any third party who holds title documents to any of 

the Assets or has a lien, charge, security interest or other Encumbrance on any titled Asset 

hereby appoints the Agent as such party’s true and lawful proxy and attorney in connection with 

the release of any such lien, charge, security interest  or other Encumbrance and the sale or 

transfer of such Assets, with full power of substitution, to execute and deliver lien releases and 

other transfer documents (including, without limitation, title documents) in connection with the 

sale and/or transfer of any of the Assets on behalf of the Debtors pursuant to the Agency 

Agreement, provided, however, that notwithstanding the provision of such materials, including 

releases by third parties, no liens or Encumbrances shall be released until the sale of such asset.  

The proxies and powers granted by each third party pursuant to this paragraph are coupled with 

an interest. 

18. If any parties or persons, including but not limited to utilities, landlords, 

creditors, and all those acting for or on their behalf, believe that cause exists to:  (a) prohibit the 

Agent from advertising the Sale, to the extent same is consistent with the Agency Agreement; 

(b) in any way interfere with or otherwise impede the conduct of the Sale or the use or 
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maintenance of the Assets and other assets of the Debtors located at the Seller Locations; or (c) 

institute any action or proceeding in any court or other administrative body having as its 

objective the obtaining of an order or judgment against the Debtors, the Agent or a third party 

which might in any way directly or indirectly obstruct or otherwise interfere with or adversely 

affect the conduct of the Sale and/or seek to recover damages for breach(es) of covenants or 

provisions in any lease or sublease based upon any relief authorized herein, this Court shall 

retain exclusive jurisdiction to resolve such dispute, and such parties or persons shall take no 

action against the Debtors, the Agent, any third party or the Sale until this Court has resolved 

such dispute.  This Court shall hear the request of such persons or parties with respect to any 

such disputes on an expedited basis, as may be appropriate under the circumstances. 

19. The Agent shall not be liable for any claims (other than its fraud, gross 

negligence and willful misconduct) against either Debtor other than as expressly provided for in 

the Agency Agreement, and Agent shall have no successor liabilities whatsoever. 

20. Nothing in this Order or the Agency Agreement releases, nullifies, or 

enjoins the enforcement of any liability to a governmental unit under environmental laws or 

regulations (or any associated liabilities for penalties, damages, cost recovery, or injunctive 

relief) that any entity would be subject to as the owner, lessor, lessee, or operator of the property 

after the date of entry of this Order.  Nothing contained in this Order or in the Agency 

Agreement shall in any way (i) diminish the obligation of any entity to comply with 

environmental laws, or (ii) diminish the obligations of the Debtors to comply with environmental 

laws consistent with their rights and obligations as debtors in possession under the Bankruptcy 

Code.  Nothing herein shall be construed to be a determination that the Agent is an operator with 

respect to any environmental law or regulation.  Moreover, the Sale shall not be exempt from, 
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and the Agent shall be required to comply with Safety Laws and General Laws.  Nothing in this 

Order shall alter or affect the Debtors’ and Agent’s obligations to comply with all applicable 

federal safety laws and regulations.  Nothing in this Order shall be deemed to bar any 

Governmental Unit (as defined in Bankruptcy Code section 101(27)) from enforcing General 

Laws in the applicable non-bankruptcy forum, subject to the Debtors’ or the Agent’s right to 

assert in that forum or before this Court that any such laws are not in fact General Laws or that 

such enforcement is impermissible under the Bankruptcy Code, this Order, or otherwise.  

Notwithstanding any other provision in this Order, no party waives any rights to argue any 

position with respect to whether the conduct was in compliance with this Order and/or any 

applicable law, or that enforcement of such applicable law is preempted by the Bankruptcy Code.  

Nothing in this Order shall be deemed to have made any rulings on any such issues.   

21. Except to the extent the rights of Governmental Units are expressly 

reserved elsewhere in this Order, the Debtors and the Agent are hereby authorized to take such 

actions as may be necessary and appropriate to implement the Agency Agreement and to conduct 

the Sale without necessity of further order of this Court as provided in the Agency Agreement. 

22. This Court shall retain exclusive jurisdiction with regard to all issues or 

disputes in connection with the Order and the relief provided for herein, including, without 

limitation, to protect the Debtors and/or the Agent from interference with the Sale, and to resolve 

any disputes related to the Sale or arising under the Agency Agreement or the implementation 

thereof. 

23. Pursuant to section 554(a) of the Bankruptcy Code, the Debtors and the 

Agent, as applicable, are permitted to abandon property of the Debtors’ estates in accordance 

with the terms and provisions of the Agency Agreement, and the Debtors, the Agent and each of 
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their respective officers, employees and agents are hereby authorized to execute such documents 

and to do such acts as are necessary or desirable to carry out the Sale and effectuate the Agency 

Agreement and the related actions set forth therein. 

24. The Agent shall pay to the DIP Lender from the proceeds representing the 

Guaranteed Amount.  Upon the payment by the Agent of the portion of the Guaranteed Amount 

directed by the Debtors (consulting with the Committee) and authorized by this Order to be paid 

to the DIP Lender, the Agent shall have a first priority, valid duly perfected lien and security 

interest (the “Agent’s Lien”) in (x) the Assets, (y) any Proceeds (but only up to the amount 

which the Agent is entitled to receive pursuant to the terms of the Agency Agreement, including, 

without limitation, any amounts owed to the Agent pursuant to Section 5 of the Agency 

Agreement) and (z) all “proceeds” (within the meaning of Section 9-102(a)(64) of the Uniform 

Commercial Code as in effect in the State of Delaware (the “UCC”) of each of the foregoing, 

which Agent’s Lien is senior to all persons, including all creditors of the Debtors without the 

need for any filing under the UCC being noted on any certificate of title or otherwise, which lien 

shall be granted the status of superpriority claims in the chapter 11 cases pursuant to section 

364(c) of the Bankruptcy Code senior to all other superpriority claims, and which lien shall be 

free of any potential rights of the Debtors or any Chapter 7 or Chapter 11 trustee to surcharge 

against the Assets and the Proceeds pursuant to section 506(c) of the Bankruptcy Code; provided 

that, (1) the Agent’s Lien shall not be junior or subordinate to or pari passu with the 

Encumbrances or claims of any Person (as defined in the Agency Agreement), whether under 

section 364(d) of the Bankruptcy Code or otherwise, including without limitation any 

Encumbrance that is avoided or preserved for the benefit of the Debtors’ estates under section 

551 of the Bankruptcy Code, (2) the Agent’s Lien, which shall be senior to all other persons, 
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cannot be primed without the prior written consent of the Agent, which may be granted or 

withheld in the sole discretion of the Agent, and (3) the Agent’s Lien shall not attach or extend to 

cash held by the Debtors, including cash comprising the Guaranteed Amount or the Seller 

Sharing Amount. 

25. Valid, perfected, enforceable and non-avoidable liens on the Assets, which 

are senior in priority to the Encumbrances securing the DIP Obligations may only attach to the 

Guaranteed Amount and the Seller Sharing Amount received by the Debtors.  Upon the receipt 

by the Agent of all amounts due to the Agent pursuant to Section 5 of the Agency Agreement, 

the Agent’s Lien shall be released and, to the extent necessary, the Agent shall sign any release 

documents reasonably requested by the Debtors. 

26. The provisions of this Order and the Agency Agreement and any actions 

taken pursuant hereto or thereto shall survive entry of any order which may be entered 

confirming or consummating any plan of reorganization of the Debtors, or which may be entered 

converting the Debtors’ cases from chapter 11 to chapter 7, and the terms and provisions of the 

Agency Agreement as well as the rights and interests granted pursuant to this Order and the 

Agency Agreement shall continue in this or any successor case and shall be binding upon 

Debtors, the Agent and their respective successors and permitted assigns, including any trustee 

or other fiduciary hereafter appointed as a legal representative of the Debtors under chapter 7 or 

11 of the Bankruptcy Code.  Any trustee appointed in these chapter 11 cases shall be and hereby 

is authorized and directed to comply with the terms of this Order and the Agency Agreement, 

and the Agent and the trustee shall be and hereby are authorized to perform under the Agency 

Agreement upon the appointment of a trustee without the need for further order of this Court. 
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27. The Assets shall be sold by the Agent on behalf of the Debtors, and any 

buyer thereof shall acknowledge that the Assets are being purchased on an “AS IS, WHERE IS” 

and “WITH ALL FAULTS” basis, based solely on such buyer’s own investigation of the Asset, 

without any representation or warranty other than those specifically made by the Debtors in 

section 12.1(g) of the Agency Agreement.   

28. This Order constitutes an authorization of conduct by the Debtors and 

nothing contained herein shall be deemed to constitute a ruling with regard to the sovereign 

immunity of any state, and the failure of any state to object to the entry of this Order shall not 

operate as a waiver with respect thereto. 

29. During the Sale Term, all sales, excise, gross receipts and other taxes 

attributable to sales of Assets payable to any taxing authority having jurisdiction (collectively, 

“Sales Taxes”) shall be payable by and be the responsibility of the Seller.  The Agent shall make 

commercially reasonable efforts to collect applicable Sales Taxes from each purchaser in each 

Sale and shall promptly remit all Sales Taxes to the extent actually received by Agent to the 

Seller.  The Seller shall be responsible for the preparation of any reports or tax returns required 

to be filed with any governmental authority in connection with any Sales Tax and the Agent shall 

reasonably cooperate in providing the Seller with the information necessary to prepare such 

reports and tax returns.  The Seller shall sign such tax returns and promptly file the same with the 

appropriate governmental authority.  The Seller shall promptly pay all such Sales Taxes to the 

appropriate governmental authority.  Without limiting the generality of Section 9.1 of the 

Agency Agreement, as the Agent is conducting the Sale solely as agent for the Seller, various 

payments that the Agency Agreement contemplates that one party may make to the other party 
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(including the payment by Agent of the Guaranteed Amount) do not represent the sale of 

tangible personal property and, accordingly, shall not be subject to Sales Taxes. 

30. The Agent shall not be liable for any claims (other than its fraud, gross 

negligence and willful misconduct) against the Debtors, and the Debtors shall not be liable for 

any claims (other than their fraud, gross negligence and willful misconduct) against the Agent, in 

each case, other than as expressly provided for in the Agency Agreement.  The Agent shall have 

no successor liability whatsoever. 

31. Nothing contained in any plan confirmed in the Debtors’ chapter 11 cases 

or any order of this Court confirming such plan or in any other order in this chapter 11 cases 

(including any order entered after any conversion of this case to a case under chapter 7 of the 

Bankruptcy Code) shall alter, conflict with, or derogate from, the provisions of the Agency 

Agreement or the terms of this Order. 

32. The Agency Agreement and related documents may be modified, amended 

or supplemented by the Debtors and the Agent in accordance with the terms thereof.  No further 

notice or further order of this Court shall be required with respect to any such modification, 

amendment or supplement that is not material and adverse to the Debtors. 

33. The Court shall retain jurisdiction with respect to any matters, claims, 

rights, or disputes arising from or related to the implementation of this Order and the Agency 

Agreement. 

34. The transactions contemplated by the Agency Agreement are not subject 

to avoidance pursuant to section 363(n) of the Bankruptcy Code. 

35. Notwithstanding Bankruptcy Rules 6004, this Order shall be effective and 

enforceable immediately upon entry and its provisions shall be self-executing.  In the absence of 
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any person or entity obtaining a stay pending appeal, the Debtors and the Agent are free to 

perform under the Agency Agreement at any time, subject to the terms of the Agency 

Agreement, and the Agent shall be afforded the protections of section 363(m) and 364(e) of the 

Bankruptcy Code as to all aspects of the transactions under and pursuant to the Agency 

Agreement if this Order or any authorization contained herein is reversed or modified on appeal. 

36. The Agent is a party in interest and shall have the ability to appear and be 

heard on all issues related to or otherwise connected to this Agency Agreement and the conduct 

of the Sale. 

37. The Debtors are authorized and directed to perform their obligations under 

the Agency Agreement. 
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