
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 
 )  
WELDED CONSTRUCTION, L.P., et al.,1 ) 

) 
Case No. 18-12378 (KG) 

 ) (Jointly Administered) 
   Debtors. )  
 ) 

) 
) 
) 

Objection Deadline:   
November 8, 2019 at 4:00 p.m. (ET) 
 
Hearing Date:   
November 18, 2019 at 10:00 a.m. (ET) 

 
DEBTORS’ MOTION FOR ORDER (I) AUTHORIZING THE PRIVATE SALE OF  

THE DEBTORS’ HEADQUARTERS FREE AND CLEAR OF LIENS, CLAIMS, 
ENCUMBRANCES, AND OTHER INTERESTS; (II) APPROVING THE  
PURCHASE AGREEMENT; AND (III) GRANTING RELATED RELIEF 

 
Welded Construction, L.P. and its affiliates, as debtors and debtors in possession 

(collectively, the “Debtors”), hereby submit this motion (the “Motion”) for the entry of an 

order, substantially in the form annexed hereto as Exhibit A (the “Proposed Order”), pursuant 

to sections 105(a) and 363 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 

2002, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), 

and Rule 6004-1 of the Local Rules of Bankruptcy Practice and Procedure of the United States 

Bankruptcy Court for the District of Delaware (the “Local Rules”): (i) authorizing the private 

sale (the “Sale”) of certain real and personal property located at 26933 Eckel Road, Perrysburg, 

Ohio 43551 along with certain improvements and fixtures (collectively, the “Property”) on an 

“as is, where is” basis, free and clear of any and all liens, claims, encumbrances, and other 

interests to Michels Corporation (the “Purchaser”) pursuant to the terms and conditions of the 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: Welded Construction, L.P. (5008) and Welded Construction Michigan, LLC (9830). The 
mailing address for each of the Debtors is 26933 Eckel Road, Perrysburg, OH 43551. 
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Purchase and Sale Agreement (the “Purchase Agreement”),2 by and between Welded 

Construction, L.P. (the “Seller”) and the Purchaser, a copy of which is attached as Exhibit 1 to 

the Proposed Order; (ii) authorizing and approving the terms of the Purchase Agreement; and 

(iii) granting certain related relief.  In support of this Motion, the Debtors rely on the Declaration 

of Frank Pometti in Support of the Debtors’ Motion for Entry of an Order (I) Authorizing the 

Private Sale of the Debtors’ Headquarters Free and Clear of Liens, Claims and Other Interests; 

(II) Approving the Purchase Agreement; and (III) Granting Related Relief attached hereto as 

Exhibit C (the “Pometti Declaration”).  In further support of the relief requested herein, the 

Debtors respectfully represent as follows: 

JURISDICTION AND VENUE 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334(b), and the Amended Standing Order of Reference from the United States District Court for 

the District of Delaware dated as of February 29, 2012.  This is a core proceeding pursuant to 28 

U.S.C. § 157(b) and pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final 

order by the Court in connection with this Motion to the extent that it is later determined that the 

Court, absent consent of the parties, cannot enter final orders or judgments in connection 

herewith consistent with Article III of the United States Constitution.  Venue is proper pursuant 

to 28 U.S.C. §§ 1408 and 1409.  The statutory predicates for the relief requested herein are 

sections 105(a) and 363 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 9014, and 

Local Rule 6004-1. 

                                                 
2
  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in 

the Purchase Agreement. 
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BACKGROUND 

A. General Background 

2. On October 22, 2018 (the “Petition Date”), each of the Debtors commenced a 

voluntary case under chapter 11 of the Bankruptcy Code (the “Chapter 11 Cases”).  The 

Debtors are authorized to operate their businesses and manage their properties as debtors in 

possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  No request has been 

made for the appointment of a trustee or examiner.  On October 30, 2018, the Office of the 

United States Trustee for the District of Delaware (the “U.S. Trustee”) appointed an official 

committee of unsecured creditors (the “Committee”). 

3. Additional information regarding the Debtors’ businesses, capital structure, and 

the circumstances leading to the filing of the Chapter 11 Cases is set forth in the Declaration of 

Frank Pometti in Support of Debtors’ Chapter 11 Petitions and First-Day Motions [Docket No. 

4], which is incorporated herein by reference.   

B. Description of the Property 

4. The Property consists of (i) one parcel encompassing approximately 35 acres 

including all buildings, structures, parking areas, and other improvements, which the Debtors 

have used for, among other things, their corporate headquarters (the “Real Property”); and 

(ii) certain personal property owned by Seller and used in connection with the ownership, use, 

repair or maintenance thereof identified on Schedule 1.01.03 (the “Personal Property”).    

C. The Debtors’ Marketing Efforts  

5. The Debtors’ paramount goal in the Chapter 11 Cases is to maximize the value of 

their estates for the benefit of the Debtors’ creditor constituencies and other stakeholders.  To 

promote this goal, on October 29, 2018, the Debtors retained Zolfo Cooper Management, LLC 

(“Zolfo Cooper”) [Docket No. 116], nunc pro tunc to the Petition Date, to perform a variety of 
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restructuring related services, including assisting the Debtors in managing their financial affairs 

and assessing business strategies for maximizing the value of their estates.  The Debtors, with the 

assistance of Zolfo Cooper, and in consultation with their undersigned counsel, investigated and 

analyzed a number of strategies to preserve and maximize the value of the Debtors’ assets 

(collectively, the “Assets”).  As a result of their robust analysis, and in consultation with their 

financial and legal advisors, the Committee, and the Committee’s advisors, the Debtors 

concluded that, under the circumstances of the Chapter 11 Cases, the best way to maximize the 

value of their Assets for the benefit of creditors was to conduct an orderly sale process (the “Sale 

Process”) for their equipment, the Property, and other assets.   

6. The Debtors commenced the first leg of the Sale Process in December 2018 by 

initiating a three-month competitive marketing process (the “Equipment Sale Process”) for the 

sale of their construction equipment and various other assets (the “Equipment Assets”).  The 

Equipment Sale Process culminated in the entry into that certain Agency Agreement, dated March 

22, 2019 (as amended, the “Agency Agreement”) with Gordon Brothers Commercial & 

Industrial, LLC and Ritchie Bros. Auctioneers (America) Inc. (collectively, the “Agent”), for, 

among other things, the sale and auction of the Equipment Assets.  The Debtors entry into the 

Agency Agreement and the sale of the Equipment Assets pursuant to the Agency Agreement was 

approved by the Court on April 17, 2019 [Docket No. 655] (the “Agency Agreement Order”).3  

Following entry of the Agency Agreement Order, over the course of several months, the Debtors 

collaborated with the Agent to sell the Equipment Assets through several auctions. 

                                                 
3
  After the entry of the Agency Agreement Order, the Debtors and the Agent engaged in extensive 

negotiations regarding certain issues and ultimately reached an agreement, which was memorialized in that certain 
Settlement Agreement and Second Amendment to Agency Agreement (the “Second Amendment”).  On June 28, 
2019, the Court entered a supplemental Agency Agreement Order approving the Second Amendment [Docket No. 
812]. 
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7. The Debtors commenced the second leg of the Sale Process (the “Property Sale 

Process”) in August 2019 by engaging the services of a real estate broker to market the Property.  

The Debtors entered into an agreement (the “Broker Agreement”)
4
 with Reichle Klein Group, 

Inc. (the “Broker”) to market the Property beginning in August 2019 in exchange for a 6% 

commission (the “Commission”) on the gross proceeds of the sale of the Property.  Since that 

time, more than twenty (20) interested parties have expressed interest in and/or have toured the 

Property.  The Property has been marketed through several widely-used commercial real estate 

services, including, without limitation, the Society of Industrial and Office Realtors, the CCIM 

Institute, multiple commercial real estate websites, regional real estate brokers, and the Broker’s 

website.  The Broker’s efforts also included the preparation and targeted circulation of 

approximately 300 detailed marketing brochures for the Property, a solicitation campaign to area 

real estate brokers, and the installation of a marketing sign on the Property.   

8. The Real Property consists of approximately 35 acres of land and various 

improvements and is used primarily for the storage of the Debtors’ heavy construction 

equipment and as the Debtors’ business headquarters.  In consultation with the Broker, the 

Debtors determined that, given the nature and historical use of Property, the optimal purchaser 

for the Property was an entity engaged in the construction (or similar) industry. 

9. The Debtors received an offer from the Purchaser, a utility and infrastructure 

contractor, and engaged in substantial due diligence and negotiations.  As a result of those 

negotiations, the Debtors and the Purchaser agreed to the terms of the sale of the Property for an 

aggregate purchase price of $2,706,000.   

                                                 
4  A copy of the Broker Agreement is attached hereto as Exhibit B. 
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D. Summary of Proposed Terms of the Sale
5
 

10. Pursuant to the terms and conditions of the Purchase Agreement, and subject to 

the Court’s approval, the Debtors propose to sell to the Purchaser the Property on an “as is, 

where is basis” free and clear of all liens, claims, encumbrances and other interests.  A summary 

of the Purchase Agreement, including the terms that are required to be highlighted pursuant to 

Local Rule 6004-1(b), is set forth as follows: 

Local Rule 6004-1 Disclosure Terms of the Purchase Agreement 

Seller Welded Construction, L.P. 

Purchaser Michels Corporation 

Property Being Sold 

Purchase Agreement § 1.01 

The Property consists of (i) the real property owned 
by Seller located at 26933 Eckel Road, Perrysburg, 
Ohio 43551, together with all buildings and 
improvements thereon and all fixtures and 
appurtenances thereto; and (ii) certain personal 
property owned by Seller located on the Property 
and used in connection with the ownership, use, 
repair or maintenance thereof, identified on 
Schedule 1.01.03 to the Purchase Agreement.   

For informational purposes, the tax parcel numbers 
of the Property are: Q61-100-654103048000, Q61-
100-654103049000, Q61-100-654406001002, Q61-
100-654406003001, Q61-400-070302001000, Q61-
400-070302001003, Q61-400-670402011001. 

Purchase Price 

Purchase Agreement § 2.01 

 Real Estate Purchase Price: $2,700,000.00 

 Personal Property Purchase Price: $6,000.00 

Sale to Insider The Purchaser is not an insider of the Debtors. 

Agreements with Management Not applicable. 

Releases Not applicable. 

                                                 
5   This summary of the Purchase Agreement is provided for the Court’s convenience only.  To the extent this 
summary differs in any way from the terms and conditions of the Purchase Agreement, the actual terms of the 
Purchase Agreement shall control.   
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Local Rule 6004-1 Disclosure Terms of the Purchase Agreement 

Private Sale / No Competitive Bidding For the reasons set forth herein, the Debtors are 
seeking approval of a private sale without an 
auction process. 

Closing and Other Deadlines 

Purchase Agreement §§ 3.01, 4.01, 4.04 

Closing shall occur no later than the third (3rd) 
business day following the date that the Conditions 
Precedent to Closing have been satisfied or waived.   

The Inspection Period is the period commencing on 
September 11, 2019 and extending through the 
Study Period Expiration Date. See Purchase 
Agreement §§ 4.01, 4.04. 

Good Faith Deposit 

Purchase Agreement § 2.02 

The Purchaser will deposit $100,000.00 (the 
“Deposit”) with Midland Title and Escrow, Ltd.  
The Deposit shall be applied toward the Purchase 
Price, subject to the terms of the Purchase 
Agreement.   

Interim Arrangements with Proposed Purchaser Not applicable. 

Use of Proceeds Not applicable. 

Tax Exemption Not applicable. 

Record Retention Not applicable. 

Sale of Avoidance Actions Not applicable. 

Requested Findings as to Successor Liability 

Purchase Agreement §§ 6.01, 6.02 

The Seller will convey the Property in “AS IS, 
WHERE IS,” condition at Closing, with all faults, 
and without recourse to the Seller.  The Seller 
makes no representation or warranty, whether 
express or implied, which is not expressly set out in 
Article 6 of the Purchase Agreement. 

Sale Free and Clear of Unexpired Leases 

Purchase Agreement § 4.01; Proposed Order ¶ 3 

The Proposed Order provides that the Property 
shall be transferred to the Purchaser free and clear 
of all liens, interests, and claims (other than the 
Permitted Exceptions), with all such liens, interests, 
and claims to attach to the proceeds of the Sale in 
the order of their priority, with the same validity, 
force, and effect which they now have as against 
the Property, subject to any claims and defenses the 
Debtors may possess with respect thereto. 

Closing Costs Seller will pay the cost of the Commitment, the 
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Local Rule 6004-1 Disclosure Terms of the Purchase Agreement 

Purchase Agreement § 3.04 premium for the Title Policy, the cost of any gap 
coverage, all state and local transfer taxes or 
conveyance fees, and the cost of the Survey. An 
addition, each party will pay its own legal fees and 
expenses and the parties shall share equally the 
Closing and escrow charges, if any, made by the 
Title Company (collectively, the “Closing Costs”).  
Purchaser will pay all inspection and other similar 
costs relating to its due diligence except as 
provided in the Purchase Agreement. 

Real Estate Broker
6
 

Purchase Agreement § 8.01 

 

Seller agrees that it will be solely liable for 
payment of the Commission due Broker, which is 
6% of the Purchase Price.  

Credit Bid Not applicable. 

Relief from Bankruptcy Rule 6004(h) The Proposed Order provides for a waiver of the 
14-day stay imposed by Bankruptcy Rule 6004(h). 

RELIEF REQUESTED 

11. By this Motion, the Debtors, pursuant to sections 105(a) and 363 of Bankruptcy 

Code, Bankruptcy Rules 2002, 6004, and 9014, and Local Rule 6004-1, request the Court to 

enter an order: (i) authorizing the Sale of the Property pursuant to the Purchase Agreement; 

(ii) authorizing and approving the Purchase Agreement; and (iii) granting related relief.   

BASIS FOR RELIEF REQUESTED 

12. For the reasons explained in detail below and in the Pometti Declaration, the 

Debtors believe that the approval of a private sale of the Property to the Purchaser pursuant to 

the terms and conditions of the Purchase Agreement is in the best interest of the Debtors, their 

estates, and their creditors, as well as appropriate under the Bankruptcy Code.  Section 363(b)(1) 

of the Bankruptcy Code provides that “[t]he trustee, after notice and a hearing, may use, sell, or 

                                                 
6  Section 8.01 of the Purchase Agreement includes an indemnity provision whereby the Purchaser and the 
Seller agree to indemnify and hold each other harmless form any and all claims and demands of anyone other than 
Broker who claims a commission, fee, or similar payment by, through, or under the indemnifying party.   
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lease, other than in the ordinary course of business, property of the estate.”  11 U.S.C. 

§ 363(b)(1).  In pertinent part, Bankruptcy Rule 6004 states that “all sales not in the ordinary 

course of business may be by private sale or by public auction.”  Fed. R. Bankr. P. 6004(f)(1).  

With respect to the notice required in connection with a private sale, Bankruptcy Rule 2002(c)(1) 

states, in pertinent part, that: 

[T]he notice of a proposed use, sale or lease of property . . . shall 
include . . . the terms and conditions of any private sale and the 
deadline for filing objections.  The notice of a proposed use, sale or 
lease of property, including real estate, is sufficient if it generally 
describes the property. 

Fed. R. Bankr. P. 2002(c)(1).  In addition, section 105(a) of the Bankruptcy Code provides that 

the Court “may issue any order, process, or judgment that is necessary or appropriate to carry out 

the provisions of this title.”  11 U.S.C. § 105(a).   

13. To approve the use, sale, or lease of property out of the ordinary course of 

business, the Court must find some articulated business justification for the proposed action.  See 

In re Abbotts Dairies of Pa. Inc., 788 F.2d 143, 145–47 (3d Cir. 1986) (implicitly adopting the 

articulated business justification and good faith tests of Comm. of Equity Sec. Holders v. Lionel 

Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983)); see also In re Del. & Hudson 

Ry. Co., 124 B.R. 169, 175–76 (D. Del. 1991) (concluding that the Third Circuit had adopted a 

“sound business purpose” test in Abbotts Dairies). 

14. Generally, courts have applied four factors in determining whether a sale of a 

debtor’s assets should be approved: (i) whether a sound business reason exists for the proposed 

transaction; (ii) whether fair and reasonable consideration is provided; (iii) whether the 

transaction has been proposed and negotiated in good faith; and (iv) whether adequate and 

reasonable notice is provided.  See Lionel, 722 F.2d at 1071 (setting forth the “sound business 
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purpose” test); Abbotts Dairies, 788 F.2d at 145–57 (implicitly adopting the articulated business 

justification test and adding the “good faith” requirement); Del. & Hudson Ry., 124 B.R. at 176 

(“Once a court is satisfied that there is a sound business reason or an emergency justifying the 

pre-confirmation sale, the court must also determine that the trustee has provided the interested 

parties with adequate and reasonable notice, that the sale price is fair and reasonable and that the 

purchaser is proceeding in good faith.”). 

15. This fundamental analysis does not change if the proposed sale is private, rather 

than public.  See, e.g., In re Ancor Expl. Co., 30 B.R. 802, 808 (Bankr. N.D. Okla. 1983) (“[T]he 

bankruptcy court should have wide latitude in approving even a private sale of all or 

substantially all of the estate assets not in the ordinary course of business under § 363(b).”).  The 

bankruptcy court “has ample discretion to administer the estate, including authority to conduct 

public or private sales of estate property.”  In re WPRV-TV, Inc., 143 B.R. 315, 319 (D.P.R. 

1991), vacated on other grounds, 165 B.R. 1 (D.P.R. 1992); accord In re Canyon P’ship, 55 

B.R. 520, 524 (Bankr. S.D. Cal. 1985).  Here, the proposed private sale of the Property to the 

Purchaser meets all of these requirements and should be approved. 

A. Proceeding by Private Sale Reflects a Prudent Exercise of the Debtors’ Business 
Judgment  

16. There is more than ample business justification, under the circumstances of the 

Chapter 11 Cases, to sell the Property through a private sale to the Purchaser, rather than 

conducting a formal auction process.  The Debtors submit that the Property Sale Process 

provided an open and fair opportunity for all potential purchasers to submit offers for the 

Property.   The Property was marketed to targeted potential purchasers and the general public by 

the Broker.    
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17. The optimal purchaser to maximize the value for the Property is an entity with 

similar operations to that of the Debtors prior to the Petition Date.  The Purchaser is a pipeline 

construction company like the Debtors.  The Debtors have been in the process of liquidating their 

assets following cessation of operations since mid-2019.  Given that the Purchaser is the ideal 

purchaser to maximize the value of the Property, the Debtors do not have ongoing business 

operations and that the Debtors have liquidated their Equipment Assets and no longer have a 

need for the Property, the Debtors believe that the Sale proceeding as a private sale on the 

proposed timeline—as opposed to engaging in a potentially lengthy auction process—represents 

the best opportunity to maximize the value of the Property.  As a result of the Purchaser’s 

interest in the Property, and its willingness to provide fair and reasonable consideration based on 

that interest, the Debtors believe that their estates and creditors will benefit from the approval of 

the Sale without the added resources, delay, energy, and expenses associated with an auction 

process.  Moreover, the Debtors’ estates will benefit by closing the Sale as soon as possible to 

avoid the accrual of unnecessary administrative expenses.  

18. The Purchase Price presents the highest and best offer for the Property, thus the 

Debtors—in consultation with the Committee—submit that proceeding by private sale is 

warranted under the circumstances and will maximize the value realized by the Debtors’ estates 

for the Property for the benefit of all stakeholders. 

B. The Purchaser’s Consideration for the Property is Fair and Reasonable  

19. The Debtors believe that the Purchaser has provided fair and reasonable 

consideration for the Property.  The Debtors have carefully considered and analyzed the 

Purchaser’s offer and, in consultation with their advisors and the Committee, concluded that the 

contemplated Sale will maximize the realizable value of the Property and is in the best interests 
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of their estates and creditors.  As discussed above, the Property has been marketed by the 

Debtors and the Broker in an appropriate manner given the nature of the Property and the 

circumstances of the Chapter 11 Cases.  The Debtors have not received a higher or better offer 

for the Property.  Moreover, the Purchase Agreement was the result of good-faith, arms’-length 

negotiations.  In consideration of the foregoing, the Debtors believe that the Purchase Price 

provides fair and reasonable value for the Property. 

20. In addition, the Commission and Closing Costs associated with the sale of the 

Property are fair and reasonable, and necessary for maximizing the value of the Property for the 

benefit of the Debtors’ creditors and interested parties. The Commission is comparable to 

compensation generally charged by real estate brokers and is a standard rate of compensation in 

the real estate industry.  The Closing Costs associated with the sale of the property are standard 

transactional costs for the sale of real property.  Consequently the Commission and Closing 

Costs are fair and reasonable and should be approved. 

C. The Sale is Proposed in Good Faith  

21. While the Bankruptcy Code does not define “good faith,” the Third Circuit has 

held that “the phrase encompasses one who purchases in ‘good faith’ and for ‘value.’”  In re 

Abbotts Dairies, 788 F.2d at 147 (to constitute lack of good faith, a party’s conduct in connection 

with the sale must usually amount to fraud, collusion between the purchaser and other bidders or 

the trustee or an attempt to take grossly unfair advantage of other bidders); see also In re Bedford 

Springs Hotel, Inc., 99 B.R. 302, 305 (Bankr. W.D. Pa. 1989); In re Perona Bros., Inc., 186 B.R. 

833, 839 (D.N.J. 1995). 

22. The Debtors submit that the Sale contemplated herein and in the Purchase 

Agreement has been proposed in good faith.  Neither the Purchaser nor any of its affiliates (to the 
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extent applicable) are insiders of the Debtors, and the Purchase Agreement was the product of 

arm’s-length negotiations between the Debtors, on the one hand, and the Purchaser, on the other, 

with both parties represented by their own counsel.  The Debtors believe and submit that the Sale 

pursuant to the terms and conditions of the Purchase Agreement is not the product of collusion or 

bad faith.  Further, no circumstances suggest that the Purchase Agreement is anything but the 

product of arm’s-length negotiations between the Debtors, the Purchaser, and their respective 

professionals.   

D. Adequate and Reasonable Notice of Sale Has Been Provided 

23. The Debtors intend to provide notice of the proposed Sale to all parties in interest, 

as required by the applicable procedural rules.  See Fed. R. Bankr. P. 2002(c)(1) (stating that the 

notice must contain “the terms and conditions of any private sale and the time fixed for filing 

objections.”); see also Del. & Hudson Ry., 124 B.R. at 180 (stating that the disclosures necessary 

in such a sale notice need only include the terms of the sale and the reasons why such a sale is in 

the best interests of the estate and do not need to include the functional equivalent of a disclosure 

statement).  Moreover, the Debtors will serve this Motion on all known parties that have 

indicated an interest in purchasing the Property.  If any interested party desires to submit a 

competing offer for the Property, such offer shall be submitted to the Debtors prior to the 

deadline to object to this Motion. 

E. The Sale Should be Free and Clear of Liens, Claims, and Interests  

24. The Sale also meets the requirements to be a sale free and clear of liens, claims, 

interests, and encumbrances.  Section 363(f) of the Bankruptcy Code authorizes a debtor to sell 

assets free and clear of liens, claims, interests, and encumbrances if either: 

(1) applicable nonbankruptcy law permits sale of such property 
free and clear of such interest; 
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(2) such entity consents; 

(3) such interest is a lien and the price at which such property is 
to be sold is greater than the aggregate value of all liens on 
such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable 
proceeding, to accept a money satisfaction of such interest. 

11 U.S.C. § 363(f). 

25. As section 363(f) of the Bankruptcy Code is stated in the disjunctive, when 

proceeding pursuant to Section 363(b), it is only necessary to meet one of the five conditions of 

section 363(f).  See Citicorp Homeowners Servs., Inc. v. Elliot, 94 B.R. 343, 345 (Bankr. E.D. 

Pa. 1988) (stating that section 363(f) of the Bankruptcy Code is written in the disjunctive and 

holding that if any of the five conditions of section 363(f) are met, the trustee has the authority to 

conduct the sale free and clear of all liens).  In addition, various bankruptcy courts have held that 

they have the equitable power to authorize sales free and clear of interests that are not 

specifically covered by section 363(f).  See, e.g., In re Trans World Airlines, Inc., 2001 WL 

1820325, at *3, 6 (Bankr. D. Del. Mar. 27, 2001); Volvo White Truck Corp. v. Chambersburg 

Beverage, Inc. (In re White Motor Credit Corp.), 75 B.R. 944, 948 (Bankr. N.D. Ohio 1987).   

26. The Debtors can satisfy one or more of the conditions set forth in section 363(f).  

Considering that any objections to this Motion must be resolved by consent of the objecting 

party or the Court, the Debtors expect that they can satisfy at least the second and fifth 

subsections of section 363(f). 

F. The Purchaser Should be Entitled to the Protections Afforded by 11 U.S.C. § 363(m) 

27. In connection with the Sale, the Purchaser should be afforded the protections 

provided by section 363(m) of the Bankruptcy Code to a good-faith purchaser.  A good-faith 
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purchaser is one who purchases assets for value, in good faith, and without notice of adverse 

claims.  See Abbotts Dairies, 788 F.2d at 147 (3d Cir. 1986).  To constitute lack of good faith, a 

party’s conduct in connection with the sale must usually amount to “fraud, collusion between the 

purchaser and other bidders or the trustee or an attempt to take grossly unfair advantage of other 

bidders.”  Id.  (citing In re Rock Indus. Mach. Corp., 572 F.2d 1195, 1198 (7th Cir. 1978); see 

also In re Bedford Springs Hotel, Inc., 99 B.R. 302, 305 (Bankr. W.D. Pa. 1989); In re Perona 

Bros., Inc., 186 B.R. 833, 839 (D.N.J. 1995).  Due to the absence of a bright line test for good 

faith, the determination is based on the facts of each case, concentrating on the “integrity of [an 

actor’s] conduct during the sale proceedings.”  In re Pisces Leasing Corp., 66 B.R. 671, 673 

(E.D.N.Y. 1986) (quoting Rock Indus., 572 F.2d at 1198). 

28. Both the Debtors and the Purchaser have acted in good faith in negotiating the 

Purchase Agreement.  There is no evidence of fraud or collusion in the terms of the Purchase 

Agreement, and the Purchaser is not an insider of the Debtors.  As previously discussed, the 

Purchase Agreement is the culmination of meaningful negotiations conducted on an arm’s-

length, good-faith basis in which the parties were ably represented by sophisticated advisors.   

REQUEST FOR WAIVER OF STAY 
 

29. To implement the foregoing immediately, the Debtors seek a waiver of the 14-day 

stay of an order authorizing the use, sale, or lease of property under Bankruptcy Rule 6004(h). 

30. Promptly closing the Sale is of critical importance to the Purchaser and to the 

Debtors’ efforts to preserve and maximize the value of their estates through, among other things, 

minimizing the ongoing costs associated with the Property.  Accordingly, the Debtors request 

that the Court waive the 14-day stay period under Bankruptcy Rule 6004(h). 
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01:25376706.3 

NOTICE 

31. Notice of this Motion has been provided to: (i) the U.S. Trustee; (ii) the 

Purchaser; (iii) the Broker; (iv) counsel to the Committee; (v) any entity known to have 

expressed an interest during the past six months in acquiring the Property; and (vi) those parties 

who have filed formal requests for notice in these chapter 11 cases pursuant to Bankruptcy Rule 

2002.  In light of the nature of the relief requested herein, the Debtors submit that no other or 

further notice is necessary. 

WHEREFORE, the Debtors respectfully request entry of the Proposed Order granting the 

relief requested herein and such other and further relief as the Court may deem just and proper. 

Dated: October 25, 2019 
 Wilmington, Delaware 

 YOUNG CONAWAY STARGATT & TAYLOR, LLP 

  /s/ Matthew B. Lunn 
  Sean M. Beach (No. 4070) 
  Matthew B. Lunn (No. 4119) 
  Robert F. Poppiti, Jr. (No. 5052) 
  Allison S. Mielke (No. 5934) 
  Rodney Square 
  1000 North King Street 
  Wilmington, DE 19801 
  Telephone: (302) 571-6600 
  Facsimile: (302) 571-1253 
   
  Counsel to the Debtors 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 
 )  
WELDED CONSTRUCTION, L.P., et al.,1 ) 

) 
Case No. 18-12378 (KG) 

 ) (Jointly Administered) 
   Debtors. )  
 ) 

) 
) 
) 
) 

Objection Deadline:   
November 8, 2019 at 4:00 p.m. (ET) 
 
Hearing Date:   
November 18, 2019 at 10:00 a.m. (ET) 

 
NOTICE OF MOTION 

 
TO: (I) THE OFFICE OF THE UNITED STATES TRUSTEE FOR THE DISTRICT OF 

DELAWARE; (II) THE PURCHASER; (III) THE BROKER; (IV) COUNSEL TO THE 
COMMITTEE; (V) ANY ENTITY KNOW TO HAVE EXPRESSED AN INTEREST 
DURING THE PAST SIX MONTHS IN ACQUIRING THE PROPERTY; AND 
(VI) ALL PARTIES WHO, AS OF THE FILING OF THE MOTION, HAVE FILED A 
NOTICE OF APPEARANCE AND REQUEST FOR SERVICE OF PAPERS 
PURSUANT TO BANKRUPTCY RULE 2002. 

   
PLEASE TAKE NOTICE that the above captioned debtors and debtors in 

possession (together, the “Debtors”) have filed the Debtors’ Motion for Order (I) Authorizing 
the Private Sale of the Debtors’ Headquarters Free and Clear of Liens, Claims, Encumbrances, 
and Other Interests; (II) Approving the Purchase Agreement; and (III) Granting Related Relief 
(the “Motion”). 
 
  PLEASE TAKE FURTHER NOTICE that any objections or responses to the 
relief requested in the Motion must be filed on or before November 8, 2019 at 4:00 p.m. (ET) 
(the “Objection Deadline”) with the United States Bankruptcy Court for the District of 
Delaware, 824 N. Market Street, 3rd Floor, Wilmington, Delaware 19801.  At the same time, 
copies of any responses or objections to the Motion must be served upon the undersigned 
counsel to the Debtors so as to be received on or before the Objection Deadline.   
  

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: Welded Construction, L.P. (5008) and Welded Construction Michigan, LLC (9830). The 
mailing address for each of the Debtors is 26933 Eckel Road, Perrysburg, OH 43551. 
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PLEASE TAKE FURTHER NOTICE THAT A HEARING TO CONSIDER THE 

MOTION WILL BE HELD ON NOVEMBER 18, 2019 AT 10:00 A.M. (ET) BEFORE THE 
HONORABLE KEVIN GROSS IN THE UNITED STATES BANKRUPTCY COURT FOR 
THE DISTRICT OF DELAWARE, 824 N. MARKET STREET, 6TH FLOOR, COURTROOM 
NO. 3, WILMINGTON, DELAWARE 19801. 

 
PLEASE TAKE FURTHER NOTICE THAT IF NO OBJECTIONS OR 

RESPONSES TO THE MOTION ARE TIMELY FILED AND RECEIVED IN 
ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF 
REQUESTED THEREIN WITHOUT FURTHER NOTICE OR A HEARING. 
 

Dated: October 25, 2019 
 Wilmington, Delaware 

 YOUNG CONAWAY STARGATT & TAYLOR, LLP 

  /s/ Matthew B. Lunn 
  Sean M. Beach (No. 4070) 

Matthew B. Lunn (No. 4119) 
  Robert F. Poppiti, Jr. (No. 5052) 
  Allison S. Mielke (No. 5934) 
  1000 North King Street 
  Wilmington, DE 19801 
  Telephone: (302) 571-6600 
  Facsimile: (302) 571-1253 
   
  Counsel to the Debtors 
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Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 
 )  
WELDED CONSTRUCTION, L.P., et al.,1 ) 

) 
Case No. 18-12378 (KG) 

 ) (Jointly Administered) 
   Debtors. )  
 ) Ref. Docket No. ___ 
 

ORDER (I) AUTHORIZING THE PRIVATE SALE OF THE  
DEBTORS’ HEADQUARTERS FREE AND CLEAR OF LIENS, CLAIMS, 
ENCUMBRANCES, AND OTHER INTERESTS; (II) APPROVING THE  
PURCHASE AGREEMENT; AND (III) GRANTING RELATED RELIEF 

 
Upon consideration of the motion (the “Motion”)

2
 of Welded Construction, L.P. and 

Welded Construction Michigan, LLC (the “Debtors”) for entry of an order, pursuant to sections 

105(a) and 363(b) of the Bankruptcy Code and Bankruptcy Rules 2002, 6004 and 9014, and 

Local Rule 6004-1, authorizing the Sale of the Property free and clear of liens, claims, 

encumbrances, and interests to Michels Corporation (the “Purchaser”) pursuant to the terms and 

conditions of the Purchase and Sale Agreement in the form annexed hereto as Exhibit 1 (the 

“Purchase Agreement”); and it appearing that due and sufficient notice of the Motion and the 

relief sought in connection therewith having been provided to all parties in interest; and it further 

appearing that no other or further notice hereof is required; and this Court having reviewed and 

considered the Motion, the Pometti Declaration and any objections thereto; and this Court having 

heard statements of counsel and the evidence presented at any hearing in support of the relief 

requested in the Motion; and it appearing that the relief requested in the Motion is in the best 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: Welded Construction, L.P. (5008) and Welded Construction Michigan, LLC (9830). The 
mailing address for each of the Debtors is 26933 Eckel Road, Perrysburg, OH 43551. 
2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in 
the Motion. 
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interest of the Debtors’ estates, their creditors, and other parties in interest; and it further 

appearing that the legal and factual bases set forth in the Motion establish just cause for the relief 

granted herein; and after due deliberation and sufficient cause therefor,  

THE COURT HEREBY FINDS THAT:
3
 

Jurisdiction, Final Order, and Statutory Predicates 

A. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334, and the Amended Standing Order.  This is a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2).  Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  The 

statutory predicates for the relief sought in the Motion are sections 105(a) and 363(b) of the 

Bankruptcy Code and Bankruptcy Rules 2002, 6004, and 9014. 

B. This Order constitutes a final and appealable order within the meaning of 28 

U.S.C. §158(a).   

C. To maximize the value of the Property while avoiding unnecessary administrative 

expense and delay, it is essential that the Sale of the Property occur within the time constraints 

set forth in the Motion and the Purchase Agreement.  Time is of the essence in consummating the 

Sale.  Therefore, notwithstanding Bankruptcy Rule 6004(h), this Court expressly finds that there 

is no just reason for delay in the implementation of this Order and that waiver of any applicable 

waiting period is appropriate, and expressly directs entry of judgment as set forth in this Order.   

D. The Property constitutes property of Welded Construction, L.P.’s (“Seller”) estate 

and title thereto is vested in the Seller’s estate within the meaning of section 541(a) of the 

Bankruptcy Code. 

                                                 
3   Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as 
findings of fact when appropriate pursuant to Rule 7052 of the Bankruptcy Rules. 
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Notice of Hearing 

E. As evidenced by the affidavits of service previously filed with this Court and the 

record herein and based on the representations of counsel, due, proper, timely, adequate, and 

sufficient notice of the Motion, the Sale, and the Hearing were provided as set forth in the 

Motion.  Such notice constitutes good and sufficient notice of the Motion, the Sale, and the 

hearing scheduled for November 18, 2019 at 10:00 a.m. (ET) (the “Hearing”), and no other or 

further notice of the Motion, the Sale, or the Hearing is required. 

F. Notice has been provided to, and a reasonable opportunity to object or to be heard 

regarding the Motion, the Sale, and the Hearing has been afforded to, all interested persons and 

entities, including, among others:  (i) the U.S. Trustee; (ii) the Purchaser; (iii) the Broker; 

(iv) counsel to the Committee; (v) any entity known to have expressed an interest during the past 

six months in acquiring the Property; and (vi) those parties who have filed formal requests for 

notice in these chapter 11 cases pursuant to Bankruptcy Rule 2002.   

Sound Business Judgment 

G. The Debtors have articulated good and sufficient reasons for this Court to grant 

the relief requested in the Motion regarding the Sale, the approval of the Purchase Agreement, 

and all other matters related to the Sale and/or the Motion.  Such business reasons include, but 

are not limited to, the facts that (i) the Purchase Agreement constitutes the highest and/or best 

offer for the Property, (ii) no other person or entity or group of persons or entities has offered to 

purchase the Property for greater economic value to the Debtors’ estates than the Purchaser, and 

(iii) the Sale pursuant to the terms of the Purchase Agreement presents the best opportunity to 

realize the value of the Property.  For these reasons, the relief requested in the Motion is within 
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the reasonable business judgment of the Debtors and is in the best interests of the Debtors, their 

estates and creditors, and other parties in interest.   

H. The Debtors have demonstrated good, sufficient, and sound business purpose and 

justification and compelling circumstances for entry into the Purchase Agreement and the 

consummation of the Sale pursuant to section 363(b) of the Bankruptcy Code in that the 

immediate consummation of the Sale to the Purchaser is necessary and appropriate to maximize 

the value to the Debtors’ estates and, thereby, is in the best interests of the Debtors, their estates, 

their creditors, and other parties in interest. 

Good Faith of Purchaser 

I. The Purchaser is not an “insider” of any of the Debtors, as that term is defined in 

section 101(31) of the Bankruptcy Code.  The Purchase Agreement was negotiated, proposed, 

and entered into by the Seller and the Purchaser without collusion, in good faith, from arm’s 

length bargaining positions, and is substantively and procedurally fair to all parties.  The 

Purchaser is, therefore, a good faith purchaser within the meaning of section 363(m) of the 

Bankruptcy Code and, therefore, entitled to the protections and immunities afforded thereby.  

Neither the Debtors nor the Purchaser have engaged in any conduct that would prevent the 

application of section 363(m) of the Bankruptcy Code or cause the application of, or implicate, 

section 363(n) of the Bankruptcy Code to the Purchase Agreement, or to otherwise prevent the 

consummation of the Sale.  In the absence of a stay pending appeal, the Purchaser will be acting 

in good faith within the meaning of section 363(m) of the Bankruptcy Code in closing the 

transactions set forth in the Purchase Agreement at any time after entry of this Order. 
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Highest and Best Offer 

J. The offer of the Purchaser, upon the terms and conditions set forth in the Purchase 

Agreement:  (i) is the highest or otherwise best offer received by the Debtors with respect to the 

Property; (ii) is fair and reasonable; (iii) is in the best interest of the Debtors, their estates, and 

their creditors; and (iv) constitutes full, fair, and adequate consideration and reasonably 

equivalent value for the Property under the Bankruptcy Code and under the laws of the United 

States, any state, territory, or possession. 

No Fraudulent Transfer 

K. Except as expressly set forth in the Purchase Agreement, the Purchaser shall not 

have any liability or obligations for any lien, claim, encumbrance, or interest, or other obligation 

of or against the Debtors, related to the Property by reason of the transfer of the Property to the 

Purchaser.  The Purchaser shall not be deemed, as a result of any action taken in connection with 

the purchase of the Property to:  (i) be a successor (or other such similarly situated party) to the 

Debtors or (ii) have, de facto or otherwise, merged with or into the Debtors.  The Purchaser is 

not acquiring or assuming any liability, warranty, or other obligation of the Debtors, except as 

expressly provided for under the Purchase Agreement. 

Validity and Free and Clear Nature of Transfers 

L. The transfer of the Property to the Purchaser pursuant to the Purchase Agreement 

will be, as of the Closing, a legal, valid, and effective transfer of good and marketable title of the 

Property and will vest the Purchaser with all right, title, and interest of the Seller to the Property, 

free and clear of all liens, claims, encumbrances, and interests of any kind or nature, on an “as is, 

where is” basis, as set forth in the Purchase Agreement, arising or relating thereto at any time 

prior to the Closing, except as otherwise provided for under the Purchase Agreement, because 
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one or more of the standards set forth in section 363(f) of the Bankruptcy Code have been 

satisfied. 

M. The Seller may sell the Property free and clear of all liens, claims, encumbrances, 

and interests, except as otherwise provided for under the Purchase Agreement, because, in each 

case, one or more of the standards set forth in section 363(f)(1)–(5) of the Bankruptcy Code has 

been satisfied.  Those non-Debtor parties with interests in the Property which did not object, or 

which withdrew their objections, to the Sale or the Motion are deemed to have consented to the 

Sale pursuant to sections 363(f)(2) and 365 of the Bankruptcy Code.  Those non-Debtor parties 

with interests in the Property which did object fall within one or more of the other subsections of 

sections 363(f) and 365 of the Bankruptcy Code, and such objections are expressly overruled.  

Accordingly, all persons having such liens, claims, encumbrances, and interests of any kind or 

nature whatsoever against or in any of the Property, except as otherwise provided for under the 

Purchase Agreement, shall be forever barred, estopped, and permanently enjoined from pursuing 

or asserting such liens, claims, encumbrances, and interests against the Purchaser or any of its 

respective assets, property, successors, or assigns. 

N. Except as otherwise provided for under the Purchase Agreement, the transfer of 

the Property to the Purchaser will not subject the Purchaser to any liability for claims against the 

Debtors by reason of such transfers under the laws of the United States, any state, territory, or 

possession thereof. 

O. The Debtors have demonstrated (i) good, sufficient, and sound business purposes 

and justifications and (ii) compelling circumstances for the Sale pursuant to section 363(b) of the 

Bankruptcy Code in that, among other things, absent the Sale the value of the Debtors’ estates 

would be harmed. 
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NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED 
THAT: 

General Provisions 

1. The Motion is hereby GRANTED as set forth herein. 

2. Any and all objections to the Motion or the relief requested therein that have not 

been withdrawn, waived, or settled, and all reservations of rights included therein, are hereby 

overruled on the merits. 

Approval of the Purchase Agreement 

3. The Purchase Agreement, a copy of which is attached hereto as Exhibit 1, and the 

transactions contemplated thereby, shall be, and hereby are, approved. 

4. The consideration provided by the Purchaser for the Property under the Purchase 

Agreement is fair and reasonable and shall be deemed for all purposes to constitute value under 

the Bankruptcy Code or any other applicable law. 

5. The Commission and Closing Costs are reasonable and appropriate and are 

hereby approved.  The Debtors are authorized to pay the Commission and Closing Costs. 

6. Pursuant to sections 363(b) and (f) of the Bankruptcy Code, the Seller is 

authorized and empowered to take any and all actions necessary or appropriate to: 

(a) consummate the Sale of the Property to the Purchaser pursuant to, and in accordance with, the 

terms and conditions of the Purchase Agreement; (b) close the Sale as contemplated in the 

Purchase Agreement and this Order and to pay, without further Order of this Court, all costs due 

and owing by the Debtors relating to the Sale; and (c) execute and deliver, perform under, 

consummate, implement, and close fully the Purchase Agreement, together with all additional 

instruments and documents that may be reasonably necessary or desirable to implement the 

Purchase Agreement and the Sale, all without further order of this Court. 
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Transfer of the Property 

7. The Debtors are authorized to sell the Property to the Purchaser upon the terms 

and conditions set forth in the Purchase Agreement and, upon consummation of the transaction 

contemplated by the Purchase Agreement, the Property shall be transferred to the Purchaser on 

an “as is, where is” basis as provided for under the Purchase Agreement and free and clear of any 

liens, claims, encumbrances, and interests (collectively, the “Interests”) on the Property other 

than the Permitted Exceptions; provided, that any such Interests on the Property shall attach to 

the proceeds of the Sale with the same priority, validity, force and effect as they attached to the 

Property immediately before the closing date of the sale (such closing, the “Closing” and such 

date, the “Closing Date”). 

8. The transfer of the Property to Purchaser pursuant to the Purchase Agreement 

constitutes a legal, valid, and effective transfer of good and marketable title of the Property, and 

vests, or will vest, Purchaser with all right, title, and interest to the Property, free and clear of all 

interests, except as otherwise expressly stated as obligations of Purchaser under the Purchase 

Agreement.  All entities holding interests or claims of any kind or nature whatsoever against the 

Debtors or the Property are hereby and forever barred, estopped, and permanently enjoined from 

asserting against Purchaser, its successors or assigns, its property, or the Property, any claim, 

interest or liability existing, accrued, or arising prior to Closing. 

9. On the Closing Date, and subject to the terms and conditions of the Purchase 

Agreement, this Order shall be construed and shall constitute for any and all purposes a full and 

complete assignment, conveyance, and transfer of the Property or a bill of sale transferring good 

and marketable title of the Property to Purchaser.  This Order is and shall be effective as a 

determination that, on the Closing Date, all Interests of any kind or nature whatsoever existing as 
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to the Property prior to the Closing Date, other than Permitted Exceptions, or as otherwise 

provided in this Order, shall have been unconditionally released, discharged, and terminated, and 

that the conveyances described herein have been affected.  This Order is and shall be binding 

upon and govern the acts of all persons, including, without limitation, all filing agents, filing 

officers, title agents, title companies, recorders of mortgages, recorders of deeds, registrars of 

deeds, administrative agencies, governmental departments, secretaries of state, federal and local 

officials, and all other persons who may be required by operation of law, the duties of their 

office, or contract, to accept, file, register or otherwise record or release any documents or 

instruments, or who may be required to report or insure any title or state of title in or to any 

lease; and each of the foregoing persons is hereby directed to accept for filing any and all of the 

documents and instruments necessary and appropriate to consummate the transactions 

contemplated by the Purchase Agreement. Each and every federal, state, and local governmental 

agency or department is hereby authorized to accept any and all documents and instruments 

necessary and appropriate to consummate the transactions contemplated by the Purchase 

Agreement.  A certified copy of this Order may be: (a) filed with the appropriate clerk; 

(b) recorded with the recorder; and/or (c) filed or recorded with any other governmental agency 

to act to cancel any Interests against the Property, other than the Permitted Exceptions. 

10. If any person or entity which has filed statements or other documents or 

agreements evidencing Interests on or in all or any portion of the Property (other than with 

respect to Permitted Exceptions) has not delivered to the Debtors prior to the Closing, in proper 

form for filing and executed by the appropriate parties, termination statements, instruments of 

satisfaction, releases of liens and easements, and any other documents necessary for the purpose 

of documenting the release of all Interests which such person or entity has or may assert with 
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respect to all or a portion of the Property (the “Release Documents”), the Debtors and Purchaser 

are authorized to execute and file such statements, instruments, releases and other documents on 

behalf of such person or entity with respect to the Property; provided that, notwithstanding the 

foregoing, the provisions of this Order authorizing the transfer of the Property free and clear of 

all Interests (except only for Permitted Exceptions) shall be self-executing, and it shall not be, or 

be deemed, necessary for any person or entity to execute or file releases, termination statements, 

assignments, consents, or other instruments in order for the provisions of this Order to be 

implemented. 

11. Except with respect to Permitted Exceptions set forth in the Purchase Agreement, 

or as otherwise permitted by the Purchase Agreement or this Order, all persons and entities, 

including, without limitation, all debt security holders, equity security holders, governmental, 

tax, and regulatory authorities, lenders, trade creditors, litigation claimants, and other creditors, 

holding interests of any kind or nature whatsoever against, or in, all or any portion of the 

Property, arising under, out of, in connection with, or in any way relating to, the Debtors, the 

Property, the operation of the Debtors’ business prior to the Closing Date, or the transfer of the 

Property to Purchaser, are hereby forever barred, estopped, and permanently enjoined from 

asserting against Purchaser, or any of its affiliates, successors, or assigns, or their property or the 

Property, such persons’ or entities’ interests in and to the Property, including, without limitation, 

the following actions against Purchaser or its affiliates, or their successors, assets, or properties: 

(a) commencing or continuing in any manner any action or other proceeding; (b) enforcing, 

attaching, collecting, or recovering in any manner any judgment, award, decree, or other order; 

(c) creating, perfecting, or enforcing any lien or other Claim; (d) asserting any set off, right of 

subrogation, or recoupment of any kind; (e) commencing or continuing any action, in any 
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manner or place, that does not comply or is inconsistent with the provisions of this Order or any 

other order of this Court, or the agreements or actions contemplated or taken in respect thereof; 

or (f) revoking, terminating, or failing or refusing to transfer or renew any license, permit, or 

authorization to operate any of the Property or conduct any of the business operated with the 

Property. 

Additional Provisions 

12. Pursuant to section 363(m) of the Bankruptcy Code, the Purchaser shall be, and 

hereby is, deemed to have purchased the Property in “good faith.” 

13. The proceeds realized from the Sale of the Personal Property shall be shared and 

distributed in accordance with the Agency Agreement as approved by the Agency Agreement 

Order. 

14. The Debtors are authorized to take such actions as are necessary to implement the 

terms of this Order. 

15. Notwithstanding the provisions of Bankruptcy Rule 6004 or otherwise, this Order 

shall be effective and enforceable immediately upon entry, and the 14-day stay provided in such 

rules is hereby expressly waived and shall not apply. 

16. The terms and provisions of this Order shall be binding in all respects upon: the 

Debtors; their estates; all creditors, officers, directors, advisors, members, managers, and all 

holders of equity in the Debtors, all holders of any claim(s) (whether known or unknown) against 

the Debtors, any holders of liens, claims, encumbrances, or interest against or on all or any 

portion of the Property, the Purchaser, and all successors and assigns of the Purchaser, and any 

trustees, if any, subsequently appointed in the Chapter 11 Cases or upon a conversion to chapter 

7 under the Bankruptcy Code of the Chapter 11 Cases. 
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17. Nothing contained in any chapter 11 plan confirmed in the Chapter 11 Cases, the 

confirmation order confirming any such chapter 11 plan, any order approving the wind down or 

dismissal of the Chapter 11 Cases, or any order entered upon the conversion of the Chapter 11 

Cases to one or more cases under chapter 7 of the Bankruptcy Code or otherwise shall conflict 

with or derogate from the provisions of the Purchase Agreement or this Order.  In the event there 

is a conflict between the terms of any subsequent chapter 11 plan or any order to be entered in 

the Chapter 11 Cases (including any order entered after conversion of the Chapter 11 Cases to 

cases under Chapter 7 of the Bankruptcy Code), the terms of this Order shall control. 

18. The Purchase Agreement and any related agreements, documents, or other 

instruments may be modified, amended, or supplemented by the parties thereto, in a writing 

signed by such parties, and in accordance with the terms thereof, without further order of the 

Court, provided that such modification, amendment, or supplement does not have a material 

adverse effect on the Debtors’ estates. 

19. This Court shall retain jurisdiction over the parties for the purpose of enforcing 

the terms and provisions of this Order. 
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Broker Agreement 
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EXHIBIT C 

Declaration of Frank Pometti 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 
 )  
WELDED CONSTRUCTION, L.P., et al.,1 ) 

) 
Case No. 18-12378 (KG) 

 ) (Jointly Administered) 
   Debtors. )  
 )  

DECLARATION OF FRANK POMETTI IN SUPPORT OF THE DEBTORS’ 
MOTION FOR ENTRY OF AN ORDER (I) AUTHORIZING THE PRIVATE 

SALE OF THE DEBTORS’ HEADQUARTERS FREE AND CLEAR OF LIENS, 
ENCUMBRANCES, AND OTHER INTERESTS; (II) APPROVING THE 
PURCHASE AGREEMENT; AND (III) GRANTING RELATED RELIEF 

 
I, Frank Pometti, do hereby declare, under penalty of perjury: 

1. I am the Chief Restructuring Officer (the “CRO”) of the above-captioned debtors 

and debtors-in-possession (collectively, the “Debtors”).  Since being appointed as the CRO, I 

have been principally responsible for advising and overseeing the Debtors’ chapter 11 efforts.  

As such, I am familiar with the Debtors’ day-to-day business operations, their businesses and 

affairs, and the Chapter 11 Cases.  I have extensive knowledge of the Debtors’ assets and 

financial records, and I have worked extensively with the Debtors’ management, advisors, and 

personnel. 

2. I submit this declaration (the “Declaration”) in support of the Debtors’ Motion 

for Order (I) Authorizing the Private Sale of the Debtors’ Headquarters Free and Clear of Liens, 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: Welded Construction, L.P. (5008) and Welded Construction Michigan, LLC (9830). The 
mailing address for each of the Debtors is 26933 Eckel Road, Perrysburg, OH 43551. 
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Claims, Encumbrances, and other Interests; (II) Approving the Purchase Agreement; and 

(III) Granting Related Relief (the “Motion”).2 

3. Except as otherwise indicated, all facts set forth in this Declaration are based on 

my personal knowledge, discussions with the Debtors’ management and advisors, review of the 

relevant documents, or my opinion based on my experience, knowledge, and information 

concerning the Debtors’ operations and financial condition.  If called to testify, I would testify 

competently to the facts set forth in this Declaration. 

The Marketing Process 

4. The Debtors, with the assistance of Zolfo Cooper, and in consultation with their 

bankruptcy counsel, Young Conaway Stargatt & Taylor, LLP, investigated and analyzed a 

number of strategies to preserve and maximize the value of the Debtors’ assets.  As a result of 

this investigation and analysis, the Debtors concluded that, under the circumstances of the 

Chapter 11 Cases, the best way to maximize the value of their assets was to conduct an orderly 

sale process (the “Sale Process”) for their assets.  

5. The Debtors commenced the first leg of the Sale Process in December 2018 by 

initiating a three-month competitive marketing Equipment Sale Process for the sale of the 

Equipment Assets.  The Equipment Sale Process culminated in the entry of the Agency 

Agreement.  Over the course of several months, the Debtors collaborated with the Agent to hold 

several auctions for the sale of the Equipment Assets. 

6. The Debtors commenced the second leg of the Sale Process (the “Property Sale 

Process”) in August 2019 by engaging the services of a real estate broker to market the Property.  

The Debtors entered into an agreement (the “Broker Agreement”) with Reichle Klein Group, 

                                                 
2
  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in 

the Motion or Purchase Agreement, as applicable. 
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Inc. (the “Broker”) to market the Property beginning in August 2019 in exchange for a 6% 

commission (the “Commission”) on the gross proceeds of the sale of the Property.  Since that 

time, more than twenty (20) interested parties have expressed interest in and/or have toured the 

Property.  With the assistance of the Broker, the Property has been marketed through several 

widely-used commercial real estate services, including, without limitation, the Society of 

Industrial and Office Realtors, the CCIM Institute, multiple commercial real estate websites, 

regional real estate brokers, and the Broker’s internet website.  The Broker’s efforts also 

included the preparation and targeted circulation of approximately 300 detailed marketing 

brochures for the Property, a solicitation campaign to area real estate brokers, and the installation 

of a marketing sign on the Property.   

7. The Real Property consists of approximately 35 acres of land and various 

improvements and is used primarily for the storage of the Debtors’ heavy construction 

equipment and as the Debtors’ business headquarters.  In consultation with the Broker, the 

Debtors determined that, given the nature and historical use of Property, the optimal purchaser 

for the Property are purchasers in the construction (or similar) industry. 

8. In connection with the marketing process employed by the Broker, the Debtors 

received an offer from the Purchaser, a utility and infrastructure contractor.  Over the course of 

several weeks, the Debtors facilitated substantial due diligence and negotiated with the 

Purchaser.  As a result of those negotiations, the Debtors and the Purchaser agreed to the terms 

of the sale of the Property for an aggregate purchase price of $2,706,000. 

Approval of the Sale Is in the Best Interests of the Debtors’ Estates 

9. Based on my knowledge of the Debtors’ business and assets, and in consultation 

with the Broker and the Debtors’ advisors, I believe that approval of the Purchase Agreement 
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and consummation of the Sale are in the best interests of the Debtors, their creditors, their 

estates, and other parties in interest.   

10. The Debtors ceased operations in the first quarter of 2019 and subsequently sold 

their Equipment Assets.  Due to the cessation of operations and the completion of the liquidation 

of the Equipment Assets, the Debtors no longer have any need for the Property.  The Sale of the 

Property without a formal auction process is warranted under the circumstances and will 

substantially reduce the Debtors’ administrative expenses.  Moreover, the Sale includes certain 

personal property that the Debtors would otherwise incur costs to transport or remove, such as 

certain furniture and fixtures, thereby realizing additional value for the Debtors’ estates.  

11. The Debtors and the Purchaser engaged in extensive arm’s length and good faith 

negotiations that ultimately resulted in the Debtors agreeing to the Purchase Price and the terms 

and conditions of the Purchase Agreement, which will allow the Debtors to obtain a fair and 

reasonable price for the Property in a timely and efficient manner.  In my judgment, a public 

auction process with respect to the Property would not produce a better result for the Debtors.   

12. In my opinion, and based on my experience with various real estate transactions 

and in consultation with the Debtors and their advisors, the Commission and Closing Costs 

associated with the sale of the Property are fair and reasonable, and necessary for maximizing the 

value of the Property for the benefit of the Debtors’ creditors and interested parties. The 

Commission is comparable to compensation generally charged by real estate brokers and is a 

standard rate of compensation in the real estate industry.  The Closing Costs associated with the 

sale of the property are standard transactional costs for the sale of real property.   

13. In the exercise of their sound business judgment, the Debtors have determined 

that the prompt sale of the Property will enable the Debtors to maximize the value of the 
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Property while reducing costs, and it is in the best interest of the Debtors’ stakeholders and in 

furtherance of the Debtors’ efforts to preserve and maximize the value of their estates. 

Dated:  October 25, 2019    /s/ Frank Pometti 

 Frank Pometti 
Chief Restructuring Officer 
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