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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

 )  

In re: ) Chapter 11 

 )  

WELDED CONSTRUCTION, L.P., et al.,1 ) 

) 

Case No. 18-12378 (CSS) 

 ) (Jointly Administered) 

   Debtors. ) 
 

 ) Ref. Docket No. 1363 

 

DECLARATION OF FRANK A. POMETTI IN SUPPORT OF CONFIRMATION OF 

THE AMENDED CHAPTER 11 PLAN OF WELDED CONSTRUCTION, L.P.  

AND WELDED CONSTRUCTION MICHIGAN, LLC 

 

I, Frank A. Pometti, declare, under 28 U.S.C. § 1746, that the following is true to 

the best of my knowledge, information, and belief: 

1. I am the Chief Restructuring Officer (the “CRO”) of the above-captioned 

debtors and debtors-in-possession (collectively, the “Debtors”).  I am also a Managing Director 

of AlixPartners, LLP (“AlixPartners”).  I have served as CRO since October 22, 2018.  Since 

being appointed as CRO, among other things, I have been principally responsible for advising the 

Debtors regarding their restructuring plans and strategies, and ultimately, commencing and 

overseeing many of the Debtors’ initiatives throughout the course of the Chapter 11 Cases, 

including, without limitation, their asset sales and other liquidation and wind-down efforts, 

negotiating and formulating the Plan and Plan Settlement, and managing various claim disputes 

and litigation.  As such, I am generally familiar with the Debtors’ day-to-day business operations, 

their businesses and affairs, and their books and records. 

                                                           

1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: Welded Construction, L.P (5008) and Welded Construction Michigan, LLC (9830).  The mailing address 

for each of the Debtors is P.O. Box 470, Perrysburg, OH 43552-0470. 
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2. As a result of my tenure with the Debtors and my review of public and non-

public documents, I am generally familiar with the Debtors’ business, financial condition, policies 

and procedures, and books and records.  I am also familiar with the terms and provisions of the 

Amended Chapter 11 Plan of Welded Construction, L.P. and Welded Construction Michigan, LLC, 

attached as Exhibit A to the Disclosure Statement (together with all exhibits or documents related 

thereto, including the Plan Supplement and the Plan Settlement, and as may be amended, modified 

or supplemented, the “Plan”), and the Disclosure Statement for the Amended Chapter 11 Plan of 

Welded Construction, L.P. and Welded Construction Michigan, LLC, attached as Exhibit 1 to the 

Court’s order [Docket No. 1362] approving the same (the “Disclosure Statement”).2  I was 

involved in developing the Plan and in the negotiations leading up to it among the Debtors, the 

Committee, the Partner Settlement Parties, and other key stakeholders in the Chapter 11 Cases. 

3. Except as otherwise indicated, all facts set forth in this declaration (the 

“Declaration”) are based upon:  (i) my personal knowledge, and the knowledge I have acquired 

from those who currently report to me or reported to me in the past, including, without limitation, 

my colleagues at AlixPartners who are assisting me in my role as CRO; (ii) my discussions with 

counsel for the Debtors and the Committee’s professionals; (iii) my review of relevant documents; 

and (iv) my opinion based upon my experience, knowledge, and information concerning the 

Debtors.   

4. I am authorized to submit this Declaration on behalf of the Debtors in 

support of confirmation of the Plan.  If I were called upon to testify, I would testify competently 

to the facts set forth herein. 

                                                           

2  All capitalized terms used but not defined herein shall have the meanings ascribed to them in the Plan and in the 

Disclosure Statement, as applicable. 
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Brief Background 

5. On October 22, 2018 (the “Petition Date”), each of the Debtors commenced 

a voluntary case under chapter 11 of the Bankruptcy Code.  The Debtors are authorized to operate 

their businesses and manage their properties as debtors in possession pursuant to sections 1107(a) 

and 1108 of the Bankruptcy Code.  No request has been made for the appointment of a trustee or 

examiner.  On October 30, 2018, the United States Trustee for the District of Delaware appointed 

the official committee of unsecured creditors (the “Committee”). 

6. On May 7, 2020, the Court entered an Order (the “Solicitation Procedures 

Order”) [Docket No. 1362], pursuant to which the Court, among other things:  (i) approved the 

Disclosure Statement pursuant to section 1125 of the Bankruptcy Code; (ii) established 

procedures for the solicitation and tabulation of votes to accept or reject the Plan; and 

(iii) scheduled the hearing to consider Confirmation of the Plan for June 24, 2020 at 10:00 a.m. 

(Eastern Time) and established related deadlines.  The Debtors filed and served solicitation 

versions of the Plan [Docket No. 1363] and Disclosure Statement [Docket No. 1364] following 

entry of the Solicitation Procedures Order. 

7. On May 8, 2020, the Debtors filed and served a notice [Docket No. 1365], 

which, among other things, provided notice that (i) the Voting Deadline of June 12, 2020 at 5:00 

p.m. (Eastern Time) was established, (ii) the Confirmation Hearing was scheduled to commence 

on June 24, 2020, 2018 at 10:00 a.m. (Eastern Time), and (iii) the deadline to file and serve any 

objections to confirmation of the Plan was established as before 5:00 p.m. (Eastern Time) on 

June 17, 2020.  

8. On May 13, 2020 (the “Solicitation Commencement Date”), in 

accordance with the Solicitation Procedures Order, the Debtors, through Kurtzman Carson 

Consultants LLC (“KCC”), commenced the solicitation of votes to either accept or reject the 
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Plan from the Holders of Claims in Classes 3 (Surety Bond Claims), 4 (General Unsecured 

Claims), and 5 (Convenience Claims).  I am informed that, on the Solicitation Commencement 

Date, KCC transmitted the Solicitation Packages in accordance with the provisions of the 

Solicitation Procedures Order.  I am also informed that KCC completed the distribution of the 

Solicitation Packages within the time required by the Solicitation Procedures Order. 

9. On June 5, 2020, the Debtors filed the Plan Supplement [Docket No. 1424] 

(as may be amended, modified or supplemented from time to time, the “Plan Supplement”), 

which, among other things, included the Plan Administrator Agreement.  On  June 12, 2020, the 

Debtors filed the Notice of Filing of Exhibits C and D to Plan Supplement for the Amended 

Chapter 11 Plan of Welded Construction, L.P. and Welded Construction Michigan, LLC [Docket 

No. 1445], which provided the identities of the proposed Plan Administrator and the members 

of the Plan Oversight Committee as of the Effective Date. 

10. Based on discussions with the Debtors’ legal advisors, I am informed and 

believe that the solicitation process undertaken by the Debtors and KCC was consistent and 

compliant with all applicable rules and regulations governing the adequacy of the Disclosure 

Statement and the solicitation of votes to accept or reject the Plan, as well as the provisions of 

the Solicitation Procedures Order.  I am informed and believe that such solicitation procedures 

also satisfy the requirements of sections 1125 and 1126 of the Bankruptcy Code and Rules 3017 

and 3018 of the Bankruptcy Rules. 

11. On June 22, 2020, the Certification of Andrew W. Henchen with Respect to 

the Tabulation of Votes on the Amended Chapter 11 Plan of Welded Construction, L.P. and 

Welded Construction Michigan, LLC [Docket No. 1477] (the “Voting Report”) was filed.  It is 

my understanding that the voting results are as follows: 
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CLASS RECEIVED BALLOTS 

 Accept Reject 

AMOUNT 

(% of Amount 

Voted) 

NUMBER 

(% of Number 

voted) 

AMOUNT 

(% of Amount 

Voted) 

NUMBER 

(% of Number 

Voted) 

Class 3 – Surety 

Bond Claims 

 

$580,776,278.46 

(100%) 

2 

(100%) 

$0.00 

(0%) 

$0.00 

(0%) 

Class 4 – General 

Unsecured Claims 

 

$14,380,083.23 

(95.80%) 

13  

(81.25%) 

$630,831.43 

(4.20%) 

3 

(18.75%) 

Class 5 – 

Convenience Claims 

$1,957,388.52  

(98.42%) 

69  

(97.18%) 

$31,385.75 

(1.58%) 

2  

(2.82%) 

 

12. Therefore, as set forth above and in the Voting Report, the Impaired Classes 

entitled to vote on the Plan (Classes 3, 4, and 5) (the “Voting Classes”) overwhelmingly voted 

to accept the Plan. 

The Plan Satisfies All Requirements for Confirmation 

13. Plan Negotiations and Formulation.  Based on my own interactions with 

parties in interest in the Chapter 11 Cases, I believe that the Plan is proposed following extensive 

arm’s-length negotiations among the Debtors, the Committee, the Partner Settlement Parties, and 

other key stakeholders, including Federal Insurance Company.  I also believe that the Plan will 

complete the liquidation and wind-down of the Estates in a timely and efficient manner and that 

the Plan maximizes recoveries for all of the Debtors’ creditor constituencies. 

14. Section 1129(a) of the Bankruptcy Code.  Based on my review of the Plan 

and my discussions with the legal advisors to the Debtors, it is my understanding that the Plan 

satisfies all applicable provisions of the Bankruptcy Code as required by section 1129(a)(1) of 

the Bankruptcy Code, and therefore is confirmable. 
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15. The Classification of Claims and Interests in the Plan Satisfies the 

Requirements of Section 1122 of the Bankruptcy Code.  I am informed and believe that each 

Class of Claims against and Interests in the Debtors contains only those Claims or Interests that 

are substantially similar to the other Claims or Interests within that Class.  I also understand that 

the Plan’s classification scheme was not proposed to manipulate voting by the Debtors.  

Moreover, I am informed and believe that the Plan’s classification of Claims and Interests into 

the seven (7) Classes therein satisfies the requirements of section 1122 of the Bankruptcy Code 

because the Claims and Interests in each Class differ from the Claims and Interests in each other 

Class in a legal or factual nature or based upon other relevant criteria.  I believe that valid 

business, factual, and legal reasons exist for separately classifying the various Classes of Claims 

against and Interests in the Debtors under the Plan.   

16. The Plan Satisfies the Requirements of Section 1123(a) of the Bankruptcy 

Code.  I am informed and believe that the Plan complies with section 1123(a) of the Bankruptcy 

Code, which sets forth seven (7) requirements with which every plan under chapter 11 of the 

Bankruptcy Code must comply.  See 11 U.S.C. § 1123(a).  As demonstrated below, I am 

informed and believe the Plan complies with each such requirement: 

(a) Section 1123(a)(1).  Article II of the Plan properly designates all Claims and 

Interests that require classification, as required by section 1123(a)(1) of the Bankruptcy Code.  

Pursuant to section 1123(a)(1) of the Bankruptcy Code, Administrative Claims, Professional 

Claims, and Priority Tax Claims are not required to be designated into Classes. 

(b) Section 1123(a)(2).  Article II of the Plan specifies each Class of Claims or Interests 

that is Unimpaired under the Plan.  In particular, Article II of the Plan provides that Class 1 

(Secured Claims) and Class 2 (Priority Claims) are Unimpaired Classes under the Plan. 
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(c)  Section 1123(a)(3).  Article III of the Plan specifies the treatment of each Class of 

Claims and each Class of Interests that is Impaired under the Plan.  In particular, Article II of the 

Plan specifies the treatment of Classes 3 (Surety Bond Claims), 4 (General Unsecured Claims), 5 

(Convenience Claims), 6 (Subordinated Claims), and 7 (Interests). 

(d) Section 1123(a)(4).  Article III of the Plan provides the same treatment for each 

Claim or Interest in a given Class unless the Holder of such Claim or Interest agrees to less 

favorable treatment.   

(e) Section 1123(a)(5).  I believe that the Plan, including the Plan Settlement and 

documents included within the Plan Supplement, provide adequate and proper means for the 

implementation of the Plan, which I am advised is required by section 1123(a)(5) of the 

Bankruptcy Code.  Among other things, the Plan provides for:  (i) the appointment of the Plan 

Administrator; (ii) the formation of the Plan Oversight Committee; (iii) all actions set forth in 

Article V of the Plan; (iv) the making of Distributions from the Assets, including without 

limitation, all Cash, the Plan Settlement Payment, and the proceeds, if any, from the Retained 

Causes of Action; (v) the substantive consolidation of the Debtors for Plan purposes only; and 

(vi) the taking of all necessary and appropriate actions by the Debtors or Post-Effective Date 

Debtors, as applicable, to effectuate the transactions under and in connection with the Plan and 

Plan Settlement.  Accordingly, it is my understanding that the Plan satisfies the requirements set 

forth in section 1123(a)(5) of the Bankruptcy Code. 

(f) Section 1123(a)(6).  I have been informed that the Plan does not provide for the 

issuance of any securities, including non-voting securities, and the Debtors are being dissolved on 

or after the Effective Date as provided for in the Plan.  See Plan, § 5.4.  In light of this, section 

1123(a)(6) of the Bankruptcy Code is not applicable. 
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(g) Section 1123(a)(7).  It is my understanding that the Plan satisfies the requirements 

set forth in 1123(a)(7) of the Bankruptcy Code.  The Debtors’ existing directors and officers are 

being terminated on the Effective Date without any further action of any party.  See Plan § 5.3.1.  

The Committee, in consultation with the Debtors and Federal Insurance Company, selected Cullen 

D. Speckhart, Esq. to serve as the Plan Administrator, and the initial members of the Plan Oversight 

Committee will be Federal Insurance Company, Ohio Machinery Company, d/b/a Ohio CAT, and 

IUOE and Pipe Line Employers Health and Welfare Fund, all of which was disclosed in the Plan 

Supplement. 

Accordingly, I believe the Plan’s provisions related to the selection of the Plan 

Administrator and the initial members of the Plan Oversight Committee are consistent with the 

interests of Holders of Claims and Interests and with public policy, thereby satisfying section 

1123(a)(7) of the Bankruptcy Code. 

17. The Plan Complies With Section 1123(b) of the Bankruptcy Code.  I have 

been advised that section 1123(b) of the Bankruptcy Code sets forth permissive provisions that 

may be incorporated into a chapter 11 plan and, as discussed in more detail below, I believe that 

each of the provisions of the Plan is consistent with section 1123(b). 

18. Section 1123(b)(1).  I have been informed that, in accordance with section 

1123(b)(1) of the Bankruptcy Code, the Plan impairs or leaves unimpaired, as the case may be, 

each Class of Claims and Interests. 

19. Section 1123(b)(2). Article VI of the Plan provides for the rejection, and 

in some cases assumption, of executory contracts and unexpired leases that have not been 

previously assumed or rejected under section 365 of the Bankruptcy Code.  The Debtors 

reviewed their executory contracts and unexpired leases and determined which executory 
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contracts and unexpired leases to assume or reject in connection with the Plan, and I believe they 

have exercised sound business judgment in identifying the executory contracts and unexpired 

leases to be assumed.   

20. Section 1123(b)(3). I have been informed that, in accordance with section 

1123(b)(1) of the Bankruptcy Code, the Plan provides for the settlement and/or adjustment of 

certain claims or interests belonging to the Debtors or their estates. 

21. In particular, the Plan Settlement, which is a necessary component of the 

Plan, represents a fair and reasonable resolution of any and all disputes between the Debtors, the 

Committee, and the Partner Settlement Parties.  Specifically,  (a) the Plan Settlement reflects a 

reasonable balance between the possible success of litigation with respect to each of the settled 

claims and disputes, on the one hand, and the benefits of fully and finally resolving such claims 

and disputes and allowing the Debtors to liquidate and distribute their Assets and wind down the 

Chapter 11 Cases in a timely and efficient manner, on the other hand; (b) absent the Plan 

Settlement, there is a likelihood of complex and protracted litigation, with the attendant expense, 

inconvenience, delay and risk that has a possibility to derail the Debtors’ liquidation and wind-

down efforts; (c) the Plan Settlement provides significant value to the Estates, favorably resolves 

and avoids potential litigation, and enables the prompt and efficient wind-down of the Debtors’ 

Estates, and absent such settlement and the Plan Settlement Payment, there is a substantial 

likelihood that significantly less value would be available for Allowed Claims; (d) the Plan 

Settlement is the product of extensive arm’s-length and good faith negotiations between 

sophisticated parties represented by counsel; and (e) the Plan Settlement is in the best interests 

of the Debtors, their Estates, holders of Claims and Interests, and other parties-in-interest, and is 

fair, equitable, and reasonable.  Similarly, the releases under the Plan Settlement are necessary 
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and vital to the Plan, as the Partner Settlement Parties would not have agreed to the Plan 

Settlement Agreement but for such releases.   

22. Specifically, the Plan Settlement, including the agreed-upon treatment of 

the Partner Settlement Parties’ Claims and payment of the Plan Settlement Payment, represents 

a valid compromise and settlement of claims.  After good-faith, arm’s-length negotiations, the 

Debtors, the Committee, and the Partner Settlement Parties executed the Plan Settlement, 

resolving significant litigation issues between each other, which would have otherwise required 

complicated and fact-intensive adjudication, consuming a significant portion of the Debtors’ 

limited resources with no assurances of a successful result.  Thus, the Plan Settlement maximizes 

the Debtors’ estate resources by providing the Debtors with a waiver and release of claims 

against the Estates, indemnification of the Central States Claim, and the provision of the Plan 

Settlement Payment (i.e., $2,000,000).  Further, the Plan Settlement increases the recoveries to 

the Debtors’ creditors while avoiding potentially costly and uncertain litigation.  Litigating the 

parties’ disputes to completion would be a complex, lengthy, expensive, and burdensome 

process—a process that the Plan Settlement obviates, in full, in a fair and reasonable 

manner.  Indeed, in contrast to the uncertainty and inherent risk in litigating these matters, and 

the unavoidable expenditures related thereto, the Plan Settlement allows the Debtors’ to move 

forward with the administration of the Chapter 11 Cases and implement the Plan without delay, 

and ensures that the Debtors will be able to maximize recoveries to their creditors.  Ultimately, 

it is my belief that the Plan Settlement conserves estate resources and provides creditors with 

certainty as the Debtors continue to administer the Chapter 11 Cases and implement the Plan.   
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23. Accordingly, the resolutions embodied in the Plan Settlement (i) are fair 

and equitable; (ii) obviate the expense, delay, inconvenience, and uncertainty that would attend 

the litigation of these issues; and (iii) advance the paramount interest of creditors.  

24. Section 11.11 of the Plan provides for certain releases of Claims and Causes 

of Action held by the Debtors and by third parties.  I believe that the release provisions in the 

Plan are necessary and integral components of the Plan.  The releases in the Plan are in exchange 

for, and are supported by, fair, sufficient and adequate consideration provided by the parties 

receiving such releases, and are a good faith settlement and compromise of the Claims and 

Causes of Action released pursuant to the Plan.  Under the consensual release provided for in 

Section 11.11(b) of the Plan (i.e., the Third-Party Releases discussed more fully below), the 

Releasing Parties do not waive or release Claims or Causes of Action arising from any acts or 

omissions that are determined by a Final Order to have constituted gross negligence, actual fraud 

or willful misconduct.  In addition, under Section 11.11(e) of the Plan, Federal Insurance 

Company and its Related Parties, have consented to the Third-Party Releases, except for (i) the 

direct claims against the Debtors, which are preserved, and (ii) any claims arising under or 

relating to (a) bonds issued on behalf of entities other than Welded Construction, L.P., and 

associated indemnity agreements; (b) insurance contracts and related agreements pertaining to 

the Released Parties; and (c) any other contract to which a Released Party is a direct party.  See 

Plan § 11.11(e). 

25. Debtor Releases.  Section 11.11(a) of the Plan (the “Debtor 

Releases”) provides for certain releases of Claims and Causes of Action held by the Debtors 

against the Released Parties.  It is my belief that the Debtor Releases were instrumental in 

formulating the Plan, which is the result of, among other things, extensive arm’s-length 
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negotiations among the Debtors, the Committee, and the Partner Settlement Parties regarding 

indemnification of the Central States Claim, the compromise of certain claims and causes of 

action, and payment of the Plan Settlement Payment.  Moreover, it is my understanding that both 

the Debtors’ and the Committee’s legal and other advisors investigated potential claims against 

the Partner Settlement Parties.  Based on my participation in the negotiations regarding the Plan, 

other than the issues resolved under the Plan Settlement, I am not aware of any valid Causes of 

Action that might be asserted against any of the Released Parties by the Debtors.   

26. Many of the Released Parties, including a number of officers, managers and 

estate professionals, have served the Debtors during at least a portion of the Chapter 11 Cases, 

and I believe that they have worked tirelessly to maximize value for the benefit of all 

stakeholders.  Additionally, it is my understanding that the Debtors are required to indemnify 

certain of their officers and managers, which are Released Parties, under the Debtors’ 

organizational documents. 

27. Based on my participation in the negotiations regarding the Plan, and based 

on my consideration of the information provided to me by the Debtors’ legal and other advisors, 

I believe that the Debtor Releases are essential components of the Plan, including the Plan 

Settlement, and constitute a sound exercise of the Debtors’ business judgment.  During the course 

of negotiations regarding the Plan, it was clear that the Debtor Releases would be necessary 

conditions to implementing the Plan.  I believe that without the Debtor Releases, the Debtors 

would neither have been able to secure the significant benefits provided by the Plan, including 

the Plan Settlement, nor build consensus around the Plan.  I believe that the Debtor Releases 

were a material inducement to the concessions and contributions received by the Releasing 

Parties under the Plan.  Furthermore, the releases are in partial exchange for the Plan Settlement 
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Payment, the Indemnity Agreement and related guarantee, and the compromises and settlements 

provided in the Plan Settlement.   

28. Third-Party Releases.  Section 11.11(b) of the Plan provides for releases 

by the Releasing Parties (the “Third-Party Releases”) of any and all claims, interests, 

obligations, rights, suits, damages, causes of action (including any and all causes of action under 

chapter 5 of the Bankruptcy Code), remedies and liabilities whatsoever, including any derivative 

claims or claims asserted or assertable on behalf of the Debtors and the Estates, whether known 

or unknown, foreseen or unforeseen, liquidated or unliquidated, fixed or contingent, matured or 

unmatured, existing or hereafter arising, in law, equity or otherwise against the Released Parties.  

Notably, the Releasing Parties providing the Third-Party Releases include only those (i) holders 

of Unimpaired Claims (Classes 1 and 2) that did not object to confirmation of the Plan and 

(ii) Holders of Claims in Classes 4 and 5 that either (a) voted to accept the Plan and did not opt 

out of the Third-Party Releases or (b) did not vote to accept or reject the Plan and either (x) did 

not opt out of the Third-Party Releases or (y) did not file an objection to the Third Party Release 

prior to the deadline to object to Confirmation.  I believe that the Solicitation Package provided 

recipients with timely, sufficient, appropriate and adequate notice of the Third-Party Releases, 

including that all holders of Claims that were entitled to vote to accept or reject the Plan would 

grant the Third-Party Release unless they elected on their Ballot to opt out of the Third-Party 

Release or did not file a timely objection to the Third-Party Release.  Accordingly, I also believe 

that each Releasing Party either expressly or impliedly consented to the Third-Party Releases 

and, therefore, the Third-Party Releases should be approved as consensual third-party releases.   

29. Based on my participation in the negotiations regarding the Plan and 

discussions with the Debtors’ legal advisors, I believe that the Third-Party Releases are an 
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essential component of the Plan.  I further believe that without the Third-Party Releases, the 

Debtors and their stakeholders would neither have been able to secure the substantial benefits 

provided by the Plan, including the Plan Settlement, nor build consensus around the Plan.  It is 

my understanding that the Third-Party Releases were a critical component of the Plan for, and a 

material inducement to the Plan consideration provided by, the Partner Settlement Parties.     

30. Accordingly, the Third-Party Releases are fair and necessary to the 

implementation of the Plan and should be approved. 

31. Exculpation and Plan Injunction. Section 11.12 of the Plan provides for 

exculpation of the Exculpated Parties, which parties have fiduciary obligations to the Estates, 

and for an injunction enjoining and barring actions against the Exculpated Parties, except in cases 

involving actual fraud, willful misconduct or gross negligence by such parties as determined by 

a Final Order of the Bankruptcy Court.   

32. Based upon my review of the Plan, my personal knowledge of the 

circumstances leading up to its development, and my discussions with the Debtors’ legal 

advisors, I believe that the exculpation and injunction provisions of Section 11.12 of the Plan are 

proper because, among other things, they are the product of arm’s-length negotiations, have been 

critical to obtaining the support of the various constituencies for the Plan and are an inherent part 

of the Plan.  The Debtors are unaware of any claims against any Exculpated Party that are being 

released or otherwise barred through Section 11.12 of the Plan.  Nonetheless, the exculpation 

and injunction provisions of the Plan are important in that they remove the threat of litigation 

from the Estates and the Exculpated Parties.  I also believe the Exculpated Parties played critical 

roles in, and made contributions to, the Chapter 11 Cases and that such contributions represent 

good and valuable consideration to the Debtors, their Estates, and creditors.  It is also my 
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understanding and belief that such provisions are fair and equitable, confer material benefits on, 

and are in the best interests of, the Debtors, their Estates, and creditors, and are necessary to 

implementation of the Plan. 

33. Section 1123(b)(5).  It is my understanding that the Plan modifies or leaves 

unaffected, as the case may be, the rights of certain holders of Claims, as permitted by section 

1123(b)(5) of the Bankruptcy Code. 

34. Section 1123(b)(6).  It is my understanding that, in accordance with section 

1123(b)(6) of the Bankruptcy Code, a plan may include other appropriate provisions not 

inconsistent with the applicable provisions of the Bankruptcy Code.  As discussed above, Article 

XI of the Plan contains release, exculpation, and injunctive provisions that are essential to 

implementation of the Plan.  In addition, as discussed below, the Plan contains certain other 

provisions, that are integral to the administration of the Chapter 11 Cases and implementation of 

the Plan.  I am informed that such provisions are consistent with the applicable provisions of the 

Bankruptcy Code.   

(a) Central States Claim.  I understand that Central States filed the Central 

States Claim, which purports to relate to unfunded vested pension benefits purportedly allocable 

to Welded in connection with the alleged complete withdrawal from Central States of one or 

more of certain of the Debtors’ affiliates (collectively, the “Bechtel Entities”). 
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i. The Parties 

35.  I am informed that Central States is a multiemployer pension fund 

established under Sections 1002(37) and 1301(a)(3) of the Employee Retirement Income 

Security Act of 1973 (“ERISA”). 

36. Prior to December 2, 2015, Welded’s limited partner was Bechtel Oil, Gas 

and Chemicals, LLC and its general partner was Ohio Welded Company, LLC (collectively, the 

“Partners”), each owning 98% and 2% of partner units, respectively.  On December 2, 2015, 

McCaig Welded GP, LLC and McCaig U.S. Holdings, Inc., entities wholly unrelated to the 

Partners, effectuated an arm’s-length transaction for partnership units in Welded (the “Capital 

Contribution”).  As a result of the Capital Contribution, Bechtel Oil, Gas and Chemicals, LLC 

and McCaig U.S. Holdings, Inc. each owned 73.5% and 24.5% of limited partner units, 

respectively.  Ohio Welded Company, LLC and McCaig Welded GP, LLC, each own 1.5% and 

0.5% of general partner units, respectively.   

37. Thus, neither of Welded’s limited or general partners has an 80% 

controlling interest in Welded.  Accordingly, Welded and the Bechtel Entities are not considered 

a single employer (i.e., part of a common control group) for purposes of withdrawal liability 

triggered on or after December 2, 2015.   

ii. Welded’s Contribution History 

38. Prior to 2011, Welded contributed to Central States on behalf of the 

teamsters it employed on various pipeline construction projects. 

39. In 2011, the Debtors entered into an agreement with the Pipe Line 

Contractors Association (the “PLCA”).  The PLCA is a pipeline industry group that negotiates 

and administers collective bargaining labor agreements (“CBAs”) with the four “International 
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Unions” recognized within the pipeline construction industry (the “International Unions”).3  

In connection with their membership in the PLCA, the Debtors entered into CBAs with the 

International Unions.  The CBA among the International Brotherhood of Teamsters (the 

members of which will be referred to herein as “Teamsters”) and the Debtors required the 

Debtors to make contributions to the Teamsters National Pipeline Pension Fund (the “TNPP 

Fund”), instead of Central States, on behalf of the Teamsters that the Debtors employed on each 

of their pipeline construction projects. 

40. Thereafter, the Debtors’ obligation to contribute to Central States ceased 

completely.4  However, the Debtors continued to employ Teamsters on their construction 

projects in the same jurisdiction for which they had previously contributed to Central States.5  

These circumstances effectuated a “partial withdrawal” from Central States, as described in 

ERISA § 1385, which triggered withdrawal liability.6  To resolve Welded’s withdrawal liability 

to Central States (the “Partial Withdrawal Liability”), the Debtors, the Bechtel Entities, and 

Central States entered into that certain Settlement Agreement and Release, attached hereto and 

to the Objection as Exhibit A (the “2011 Partial Withdrawal Settlement”), which resolved the 

Partial Withdrawal Liability for an aggregate amount of approximately $18.6 million.7  Pursuant 

to the 2011 Partial Withdrawal Settlement and the subsequent payment of the stipulated liability 

thereunder, Welded’s obligations to Central States were fully satisfied.   

                                                           

3  The four recognized unions are the (i) Laborers International Union of North America; (ii) International Brotherhood 

of Teamsters; (iii) United Association of Plumbers and Pipefitters; and (iv) International Union of Operating 

Engineers. 

4  See Settlement Agreement and Release, ¶ I, attached hereto as Exhibit A.   

5  Id. 

6  Id. 

7  Id. at Art. 1. 
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41. On February 27, 2019, the Debtors substantially ceased operations.  The 

Debtors continued to employ Teamsters until May 18, 2019.  All pension contributions made on 

behalf of Teamsters after 2011 were paid to the TNPP Fund. 

iii. Withdrawal Liability 

42. According to the assessment of liability attached to the Central States 

Claim, the Bechtel Entities contributed to Central States until November 2015.  Therefore, for 

Welded to be jointly and severally liable for the Bechtel Entities’ alleged withdrawal, any alleged 

withdrawal liability would have had to take place in the approximately one-month period 

between November 2015 and Welded’s ownership transfer on December 2, 2015. 

43. Upon information and belief, neither the Bechtel Entities nor Welded 

continued to perform work within the jurisdiction of any collective bargaining agreement to 

which the Bechtel entities ceased having an obligation to contribute.  Welded may have 

continued to perform work, but such work was not within a jurisdiction of any of the agreements 

to which the Bechtel Entities ceased having an obligation to contribute.  Thus, no withdrawal 

could have been triggered.   

44. As required under the statutory framework for contesting a demand for 

withdrawal liability, the Partnership and the Bechtel Parties each petitioned Central States to 

review the assessment of withdrawal liability.  When Central States failed to respond within 

the statutory review period, the Partnership and the Bechtel Parties demanded arbitration to 

contest the assessment of withdrawal liability (each, an “Arbitration Proceeding”).  The 

Partnership’s Arbitration Proceeding has been stayed pending further advice to proceed. 
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iv. Estimation of the Central States Claim 

45. After consulting with the Debtors’ advisors and considering the 

circumstances of the Central States Claim, I believe that estimation of the Central States Claim 

at $0.00 is appropriate and required.  The disputed, liquidated value of the Central States Claim 

is $38,813,994.99.  Given the amount of the Central States Claim, the Central States Claim would 

have an outsized impact on the timing and amount of creditor recoveries, if it is not estimated at 

$0.00.  After performing an analysis of creditor recoveries and the timing of Distributions, I do 

not believe that it is in the best interests of creditors and the Estates to reserve significant portions 

of the Debtors’ Assets for a claim that the Debtors do not believe has a significant likelihood of 

success and for which the Debtors’ have negotiated indemnification.  Moreover, I have discussed 

the timing of the resolution of the Central States Claim with the Debtors’ legal advisors, and I 

believe that the Central States Claim may take years to liquidate, which will substantially delay 

Distributions and the administration of the Chapter 11 Cases.  Thus, I believe that estimation of 

the Central States Claim is necessary for the efficient administration of the Chapter 11 Cases.  

46. Bechtel Corporation and Bechtel Global Corporation (collectively, 

“Bechtel”) are part of one of the largest construction companies in the United States, which has 

been privately owned by a single family for more than a century, and has been involved in 

various capacities in some of the world’s largest construction projects including the Hoover 

Dam, the “Chunnel,” several Olympics, confinement of the Chernobyl Nuclear Power Plant, and 

the construction of various international airports and public transportation systems.   As 

discussed in the Plan and related documents, Bechtel has entered into indemnity and guarantee 

agreements with the Debtors to backstop the Central States Claim for any withdrawal liability 

that may ultimately be assessed.  Upon information and belief, Bechtel has paid Central States 

Case 18-12378-CSS    Doc 1478    Filed 06/22/20    Page 19 of 30



 

20 

 

26508406.6 

monthly payments in accordance with the schedule of payments attached to Bechtel’s notice and 

demand for withdrawal liability, attached hereto as Exhibit B.  It is my understanding that 

Bechtel has paid in excess of $5,000,000 to Central States since May 2019.  I have no reason to 

believe that Bechtel is suffering from any financial distress, let alone distress that would prevent 

it from satisfying the obligations under the Indemnity Agreement and related guarantee. 

47. (b) Substantive Consolidation.  The Plan provides for the substantive 

consolidation of the Estates.  I believe that absent the substantive consolidation proposed under 

the Plan, the process of winding down the Estates and administering Distributions could be more 

time consuming and costly.  The Plan does not propose substantive consolidation to deprive a 

specific Creditor or group of Creditors of their rights while providing a windfall to other 

Creditors.  Rather, given the expense involved in winding down the Estates and administering 

Distributions, recoveries by Creditors should be maximized by consolidating the Assets and 

liabilities of the Debtors as provided for in the Plan.  Thus, substantive consolidation for Plan 

purposes will promote the efficient administration of the Chapter 11 Cases.  

48. The Debtors Have Complied with the Applicable Provisions of the 

Bankruptcy Code (Section 1129(a)(2)).  Based on my review of the Plan and my discussions 

with the Debtors’ legal advisors, it is my understanding that the Debtors have complied with all 

solicitation and disclosure requirements set forth in the Bankruptcy Code, the Bankruptcy Rules, 

and the Solicitation Procedures Order governing notice, disclosure, and solicitation in connection 

with the Plan and the Disclosure Statement.  It is also my understanding that the Debtors have 

complied with all previous orders of the Court regarding solicitation of votes, including the 

Solicitation Procedures Order, and that the Debtors have complied with the Bankruptcy Code, 

the Bankruptcy Rules, and other applicable law with respect to the foregoing.  Accordingly, I 
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believe the Debtors and their professionals have acted in good faith in connection with the 

solicitation and tabulation of votes on the Plan. 

49. The Plan Has Been Proposed in Good Faith and Not by Any Means 

Forbidden by Law (Section 1129(a)(3)).  The Plan was the product of extensive good faith and 

arm’s-length negotiations between the Debtors and various stakeholders.  It is my belief that the 

Debtors have proposed the Plan in good faith with the legitimate and honest purpose of 

maximizing the value of the Estates.  I also believe that the overwhelming acceptance of the Plan 

by the Voting Classes reflects the Plan’s fairness and the Debtors’ good faith efforts to achieve 

the objectives of Chapter 11.   

50. The Plan Provides that Payments Made by the Debtors for Services or Costs 

and Expenses Are Subject to Approval (Section 1129(a)(4)).  Based on my review of the Plan 

and my discussions with the Debtors’ legal advisors, it is my understanding that the Plan 

provides that all compensation requested by professionals pursuant to sections 330, 331 or 

503(b) of the Bankruptcy Code must be approved by the Bankruptcy Court pursuant to final fee 

applications.  Specifically, Section 11.2 of the Plan requires that all final requests for payment 

of Professional Fee Claims must be filed with the Bankruptcy Court and served upon all parties 

required to receive notice within thirty (30) days after the Effective Date, and such Professional 

Fee Claims are payable only to the extent approved by the Bankruptcy Court.  It is my 

understanding that the provisions of the Plan therefore comply with section 1129(a)(4) of the 

Bankruptcy Code. 

51. The Debtors Have Disclosed All Necessary Information Regarding the 

Directors, Officers and Insiders (Section 1129(a)(5)).  Sections 5.3 and 5.4 of the Plan provides 

that, on or after the Effective Date, the Debtors shall be dissolved as provided for in the Plan.  In 
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addition, section 5.3 of the Plan provides that on the Effective Date, the Debtors’ officers and 

managers shall be terminated automatically.  The Plan Administrator and the initial members of 

the Plan Oversight Committee were selected by the Committee in consultation with the Debtors 

and Federal Insurance Company, and, among other things, their identities are set forth in the Plan 

Supplement.  The appointment of such individuals to such positions is consistent with the 

interests of the Debtors’ creditors and public policy.  In light of this, it is my understanding that 

the requirements of section 1129(a)(5) of the Bankruptcy Code are satisfied. 

52. The Plan Does Not Contain Any Rate Changes Subject to the Jurisdiction 

of Any Governmental Regulatory Commission (Section 1129(a)(6)).  The Plan does not provide 

for any rate changes by the Debtors or the Reorganized Debtors, as applicable.  I understand that 

section 1129(a)(6) of the Bankruptcy Code therefore does not apply to the Plan. 

53. The Plan Is in the Best Interests of Creditors (Section 1129(a)(7)).  I have 

been advised that the Bankruptcy Code requires that, with respect to each impaired Class of 

Claims and Interests, each holder of such Claim or Interest must either (i) accept the Plan or 

(ii) receive or retain property under the Plan, that is not less than the amount that such holder 

would receive or retain in a chapter 7 liquidation.  For the purposes of determining whether the 

Plan meets this requirement, the Debtors’ advisors (who have extensive knowledge of the 

Debtors’ businesses, as well as relevant industry and restructuring experience), the Debtors and 

their counsel, prepared the liquidation analysis attached as Exhibit C to the Disclosure Statement 

(the “Liquidation Analysis”).   

54. I believe that, as demonstrated by the Liquidation Analysis, the Plan is a fair 

and valid compromise of Claims and Interests.  It is my belief that pursuing an alternative to the 

Plan is unlikely to provide additional recoveries to creditors.  In fact, I believe that the costs 
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involved in pursuing litigation and otherwise administering the Estates would likely outweigh 

any potential benefits to creditors and that the Plan represents the best recovery for creditors.   

55. I believe that the Liquidation Analysis demonstrates that the Plan satisfies 

the requirements of section 1129(a)(7) of the Bankruptcy Code, as it indicates that all Classes of 

Claims or Interests will receive value equal to or in excess of what such Claims or Interests 

would receive in a hypothetical chapter 7 liquidation.  For example, holders of General 

Unsecured Claims are projected to receive a distribution of approximately 16.7% on account of 

their Claims in a hypothetical chapter 7 liquidation.  By comparison, under the Plan, those same 

creditors are projected to recover approximately 21% to 50% on account of their Claims.  See 

Disclosure Statement Art. VI.C.   Moreover, as set forth in the Liquidation Analysis, conversion 

of the Chapter 11 Cases would have a negative impact on the ultimate proceeds available for 

distribution to creditors in the Chapter 11 Cases, including, without limitation, as a result of:  

(i) the increased costs of liquidating the Debtors’ remaining assets and winding down the 

Debtors’ affairs under chapter 7, which would include, among others, the fees payable to a 

chapter 7 trustee, and the fees that would be payable to additional attorneys and other 

professionals that such a trustee may engage, and (ii) the establishment of a new claims bar date, 

which could result in new General Unsecured Claims being asserted against the Estates, thereby 

diluting the recoveries of other Holders of Allowed General Unsecured Claims.  In addition, the 

Plan Settlement is contingent upon Confirmation of the Plan and the occurrence of the Effective 

Date.  As a result, if the Chapter 11 Cases were converted to chapter 7, as noted in the Liquidation 

Analysis, among other things, the Debtors’ Estates would lose the $2,000,000 Plan Settlement 

Payment and indemnity for the Central States Claim, among other consideration, made available 

only through the Plan Settlement. 
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56. In light of the foregoing, it is my belief that the Plan satisfies the 

requirements of section 1129(a)(7) of the Bankruptcy Code. 

57. The Plan Has Been Accepted by Impaired Voting Classes (Section 

1129(a)(8)).  Based on my review of the Voting Report and my discussions with the Debtors’ 

legal advisors, I understand that the Impaired Classes of Claims entitled to vote to accept or 

reject the Plan overwhelmingly voted to accept the Plan pursuant to section 1126(c) of the 

Bankruptcy Code.  As set forth in the Voting Declaration, Class 6 (Subordinated Claims) and 

Class 7 (Interests) did not vote, but are deemed to have rejected the Plan.  Nonetheless, it is my 

understanding that Plan does not discriminate unfairly and is fair and equitable with respect to 

such Class of Interests. 

58. The Plan Provides for Payment in Full of All Allowed Priority Claims 

(Section 1129(a)(9)).  It is my understanding that the Plan meets the requirements of section 

1129(a)(9) of the Bankruptcy Code with respect to the treatment of Administrative Claims, 

Professional Claims, Priority Tax Claims, and Other Priority Claims. 

59. At Least One Impaired, Non-Insider Class Has Accepted the Plan (Section 

1129(a)(10)).  Based on my discussions with the Debtors’ legal advisors, pursuant to section 

1129(a)(10) of the Bankruptcy Code, it is my understanding that at least one impaired class of 

Claims must accept the Plan, excluding the votes of insiders.  Excluding any insiders, each 

Voting Class has voted to accept the Plan.  Accordingly, based on the foregoing, I believe that 

the Plan satisfies section 1129(a)(10) of the Bankruptcy Code.  

60. The Plan Is Feasible (Section 1129(a)(11)).  Based on my discussions with 

the Debtors’ legal advisors, it is my understanding that section 1129(a)(11) of the Bankruptcy 

Code permits a plan to be confirmed if it is feasible, i.e., it is not likely to be followed by 
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liquidation or the need for further financial reorganization.  I understand that, in the context of 

the Plan, the feasibility test requires that the Court determine whether the Plan may be 

implemented and has a reasonable likelihood of success.  

61. The Plan is a plan of liquidation and provides that the Debtors will be 

dissolved on or after the Effective Date.  To implement the dissolution and wind-down of the 

Debtors, the Plan provides for the appointment of the Plan Administrator and the Plan Oversight 

Committee to, among other things, oversee the Distributions to Holders of Allowed Claims and 

the pursuit of the Retained Causes of Action.  See Plan, Article V.  Also, the Debtors believe that 

the Debtors’ Cash and any additional proceeds from the liquidation of the Debtors’ remaining 

Assets, including the Retained Causes of Action, will be sufficient to allow the Plan 

Administrator to make all payments required to be made under the Plan.  Accordingly, section 

1129(a)(11) of the Bankruptcy Code has been satisfied. 

62. All Statutory Fees Have or Will Be Paid (Section 1129(a)(12)).  Section 

11.3 of the Plan provides for the payment of any fees due pursuant to section 1930 of title 28 of 

the United States Code or other statutory requirement, and there is sufficient cash to pay these 

fees on the Effective Date. 

63. The Debtors Do Not Have Retiree Benefits Obligations (Section 

1129(a)(13)).  The Debtors have no obligation to provide for any “retiree benefits,” as such term 

is defined under section 1114 of the Bankruptcy Code. 

64. Sections 1129(a)(14)–(a)(16) of the Bankruptcy Code Are Inapplicable.  

None of the Debtors are (a) required to pay any domestic support obligations; (b) individuals; or 

(c) nonprofit corporations or trusts. 
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65. The Plan is Fair and Equitable With Respect to the Impaired Class that Was 

Deemed to Reject the Plan (Section 1129(b)).  As discussed above, I am informed that Classes 

6 (Subordinated Claims) and 7 (Interests) were deemed to have rejected the Plan.  However, it 

is my understanding that, pursuant to section 1129(b) of the Bankruptcy Code, a plan may be 

confirmed notwithstanding the rejection or deemed rejection by a class of claims or interests so 

long as the Plan satisfies all the requirements of section 1129(a) of the Bankruptcy Code, other 

than section 1129(a)(8), and the Plan does not discriminate unfairly and is fair and equitable with 

respect to each class of claims and interest that is impaired under the Plan and has not voted to 

the accept the Plan.   

66. Based on my discussions with the legal advisors of the Debtors, it is my 

understanding and belief that the Plan satisfies the “fair and equitable” requirement and that the 

Plan does not unfairly discriminate against any Class.  All Classes of Claims are legally and 

factually distinct from other Claims and Interests in other Classes and are properly classified in 

a separate Class.  Additionally, no holders of Interests will receive or retain property under the 

Plan on account of such interest; and no holder of a Claim in a Class senior to Class 6 or Class 

7 is receiving more than 100% recovery on account of its Claim or Interest.  To the extent Classes 

of Claims senior in priority to Class 6 are Impaired (i.e., Classes 3–5), they accepted such 

treatment in their overwhelming support for the Plan. 

67. Accordingly, I believe that the Plan satisfies the requirements of sections 

1129(b)(2)(B) and 1129(b)(2)(C) for Class 6 and Class 7 and, therefore, is fair and equitable 

with respect to such Class. 

68. The Plan Does Not Unfairly Discriminate With Respect to Any Class. 

(Section 1129(b)).  Based on my discussions with the legal advisors of the Debtors, it is my 
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understanding and belief that the Plan also does not unfairly discriminate with respect to any 

Impaired Class that rejected the Plan.  Therefore, I believe that the cram down test of section 

1129(b) is satisfied. 

69. Only One Plan (Section 1129(c)). Other than the Plan, no other plan has 

been filed in the Chapter 11 Cases and neither the Debtors not any other party are presently 

seeking confirmation of any plan other than the Plan.  It is my understanding that the Plan 

therefore complies with section 1129(c) of the Bankruptcy Code. 

70. The Plan Is Not an Attempt to Avoid Tax Obligations (Section 1129(d)).  

The principal purpose of the Plan is not the avoidance of taxes or the avoidance of the application 

of the Securities Act, and no party in interest has filed an objection alleging otherwise. 

71. The Plan Implements the Surety Cooperation Agreement Order.  Section 

3.3.1 of the Plan provides that the Holder of any Allowed Surety Bond Claim shall receive the 

Surety Bond Share and its Pro Rata share of the General Unsecured Claim Distribution, in 

accordance with the Surety Cooperation Agreement Order, annexed as Exhibit B to the Plan 

[Docket No. 745] (the “Surety Cooperation Agreement Order”). 

72. More than a year ago, on May 22, 2019, the Court entered the Surety 

Cooperation Agreement Order, which approved the Litigation Funding Cooperation Agreement, 

annexed thereto as Exhibit A (the “Surety Cooperation Agreement”).  The Surety Cooperation 

Agreement was the culmination of extensive, arm’s-length negotiations between the Debtors, 

the Committee, and Federal Insurance Company (the “Surety” and collectively with the Debtors 

and the Committee, the “Cooperation Agreement Parties”) to resolve assorted issues among 

the parties, including funding the litigation against the Williams Parties, cooperation among the 

Cooperation Agreement Parties, and treatment of the Surety’s various indemnification, 
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contribution, and equitable subrogation rights and/or claims.  Notably, the Committee took a 

leading role in negotiating a sharing mechanism between the Debtors and the Surety for the 

disposition of the “Net Proceeds.”  See Cooperation Agreement Motion, ¶ 15, p. 7–8.  The 

following non-exhaustive list of issues were heavily negotiated and resolved through the Surety 

Cooperation Agreement Order and the Cooperation Agreement Parties have been acting in 

accordance with, and implementing them, since final approval: 

(a) Williams Litigation Costs, Funding and Reimbursement 

(i) The Surety was not contractually required to fund the 

Williams Litigation prior to their entry into the Surety 

Cooperation Agreement.  Id. at ¶ 1 and 2.  The Surety agreed 

to do so on a no interest, no fee, and limited recourse basis.  

This was a significant benefit to the estates and creditors that 

de-risked the costs of a significant litigation.  

(ii) The definition of “Litigation Funding Reimbursement” 

under section 1.63 of the Plan provides that such 

reimbursement of funds advanced shall be “in accordance 

with the Surety Cooperation Agreement Order.”  Thus, the 

Plan implements the litigation funding and reimbursement 

requirements of the final, non-appealable Surety 

Cooperation Agreement Order.  See Surety Cooperation 

Agreement, ¶ 1–2.  In order to come to agreement on 

litigation funding the parties necessarily discussed the 

nature, priority and sources of recovery for the Surety, 

including good faith, arm’s length negotiations. 

(b) Nature, Priority and Sources of Recovery for Federal Insurance 

Company 

(i) Any recovery in the Williams Litigation beyond the 

reimbursement of the litigation costs is “Net Proceeds” to be 

shared in accordance with the Surety Cooperation 

Agreement.  Id. at ¶ 3(a)–(c) (while the provision is more 

complex, it provides for a sharing of the Williams Litigation 

Proceeds with an approximate 10–20% share of net proceeds 

allocated to the Debtors’ estates for the benefit of its 

creditors and the remainder to the Surety).  To the extent the 

ultimate allowance of the Surety Bond Claim is not satisfied 

from the Williams Litigation Proceeds, the Surety will share 

on an unsecured, non-priority basis with other general 
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unsecured creditors.  Id. at ¶ 3(d).  There will be no 

duplicative recoveries with respect to the Surety Bond 

Claim. 

(ii) The Plan implements these heavily negotiated provisions of 

the Surety Cooperation Agreement Order.  See Plan, §§ 1.44 

(Estates’ Share); 1.110 (Surety Bond Share), and 3.3.1 (Class 

3: Surety Bond Claims). 

(c) Williams Litigation Cooperation and Settlement Authority 

(i) In further consideration of the interests among the parties, 

the general terms of cooperation and settlement in 

connection with the Williams Litigation were addressed as 

part of the overall agreement between the Cooperation 

Agreement Parties.  See Surety Cooperation Agreement, ¶ 4, 

p. 4. 

(d) Federal Insurance Company Payment of Subcontractors and Vendors 

(i) The Cooperation Agreement Parties also negotiated for the 

timely payment of the subcontractors and suppliers of the 

Williams project, including reporting and best efforts in the 

timely reconciliation and payment of claims.  Id. at ¶ 3(e).  

73. I believe that the Surety Cooperation Agreement fairly allocates the benefits 

and burdens of the Williams Litigation and any recovered proceeds. 

74. I also believe that the Debtors, Post-Effective Date Debtors, and the Plan 

Administrator are best positioned to object to Surety Bond Claims given that they possess the 

documentation necessary to review and analyze claims submitted against the applicable surety 

bond. 

75. The Plan implements and is consistent with the terms of the Surety 

Cooperation Agreement Order and the Surety Cooperation Agreement (together, the “Surety 

Agreement Documents”).  I understand that the Williams Parties received notice of the Debtors’ 

motion [Docket No. 704] requesting approval of the Surety Agreement Documents (the 

“Cooperation Agreement Motion”), and they did not object or otherwise comment.  Since entry 

Case 18-12378-CSS    Doc 1478    Filed 06/22/20    Page 29 of 30



 

30 

 

26508406.6 

of the Surety Cooperation Agreement Order, the Cooperation Agreement Parties have relied on the 

Surety Agreement Documents.  To date, the Surety has paid approximately $75 million to satisfy 

claims made by subcontractors and suppliers under the Performance Bond No. 8219-24-58, and 

has paid or committed to reimburse up to $2.5 million with respect to litigation costs in the 

Williams Litigation.  The Debtors have incurred litigation fees, the Surety has reimbursed such 

fees, and the parties have cooperated to reconcile surety bond claims and other matters.  Moreover, 

the treatment of the Surety’s claims was an integral part of the development of the Plan.   

 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct. 

Executed on June 22, 2020 

 /s/ Frank A. Pometti_____________ 

Frank A. Pometti 

Chief Restructuring Officer 
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EXHIBIT A 

 

2011 Partial Withdrawal Settlement  
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