
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTICT OF DELAWARE 

In re: 
 
Welded Construction, L.P., et al.,  
 

Debtors. 
 

) 
)
)
)
)
) 

Chapter 11 
 
Case No. 18-12378 (CSS) 
 
(Jointly Administered) 
 

Welded Construction, L.P., 
 

Plaintiff, 
 
Vs.  
 
M.L. Chartier, Inc., 
 

Defendant. 

)
)
)
)
)
)
)
)
) 
) 

 
 
 
Adv. No. 20-50940 (CSS) 
 
Objections due by: May 20, 2021 
 
No Hearing Will Be Held Unless 
Requested Or Ordered By The 
Court 

 
MOTION OF M.L. CHARTIER, INC. TO RE-OPEN ADVERSARY  

PROCEEDING, SET ASIDE DEFAULT AND VACATE DEFAULT JUDGMENT 
 

M.L. Chartier, Inc. (“Chartier”), by and through its undersigned counsel, hereby moves 

(the “Motion”) this Court for Orders re-opening the above-captioned adversary proceeding (the 

“Adversary Proceeding”), setting aside the Clerk’s default (the “Default”) and vacating the 

default judgment entered on March 31, 2021 at ECF No. 15, (the “Default Judgment”) in favor 

of Welded Construction, L. P. (“Plaintiff”).  In support of this Motion, Chartier avers as follows:   

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334.  

2. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The statutory and procedural predicates for the relief requested herein are section 

105 of title 11 of the United States Code, 11 U.S.C. §101, et seq. (the “Bankruptcy Code”), Rules 
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7055 and 9024 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rules 

55 and 60 of the Federal Rules of Civil Procedure (the “Federal Rules”) and Rule 7055-1 of the 

Local Rules of Bankruptcy Practice and Procedure for the United States Bankruptcy Court for 

the District of Delaware (the “Local Rules”). 

RELEVANT PROCEDURAL AND FACTUIAL BACKGROUND 

4. Chartier is an environmental remediation company located in Michigan.  M.L. 

Chartier Excavating, Inc. (“Excavating”), an affiliated but separate legal entity that is also 

located in Michigan, provided certain excavation services and rental equipment to Plaintiff. 

5. On October 22, 2018 (the “Petition Date”), the Debtors each commenced a case 

by filing a voluntary petition for relief in this Court under chapter 11 of the Bankruptcy Code.  

6. On October 20, 2020, Plaintiff commenced the Adversary Proceeding by filing a 

complaint (the “Complaint”) against Chartier.  The Complaint sets forth general allegations that 

during the ninety (90) days prior to the Petition Date, Plaintiff made preferential transfers to 

Chartier that it asserts is recoverable pursuant to Section 547(b) of the Bankruptcy Code and 

attached a spreadsheet containing six (6) transfers totaling $111,389.85 (the “Transfers”). (ECF 

No. 1). 

7. On November 11, 2020, the Plaintiff filed a Proof of Service, indicating that 

service of the Complaint was conducted on Chartier on November 10, 2020 by way of Certified 

Mail. (ECF No. 3). 

8. On December 29, 2020, the Court entered a Scheduling Order (the “Scheduling 

Order”) in this Adversary Proceeding and 32 other adversary cases commenced in the above 

captioned bankruptcy cases, whereby the Court set certain deadlines, including a deadline for 

fact discovery to be completed by August 31, 2021 (the “Discovery Deadline”), and a deadline 
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of 120 days after the first responsive pleading for the parties to stipulate to the appointment of a 

mediator (the “Mediation Deadline”).  (ECF No. 7).  

9. On March 1, 2021, the Plaintiff served written discovery requests on Chartier 

(“Discovery Requests”) and filed a Notice of Service thereto.  (ECF No. 10).  

10. Thereafter, Chartier, acting through its legal counsel in Michigan (“Michigan 

Counsel”), commenced good faith communications with the Plaintiff’s counsel in an effort to 

reach an amicable resolution of this Adversary Proceeding without the unnecessary use of the 

Court’s time.  Extensions of time were discussed and Chartier (through its Michigan Counsel’s 

dialog with Plaintiff) believed that it had an extension to respond to the Complaint and the 

Discovery Requests to the extent an informal dialog did not lead to resolution.  On March 29, 

2021, Chartier sought to schedule a call with Plaintiff to continue its attempts to resolve this case 

but was advised that Plaintiff would likely be pursuing defaults generally on its open cases 

before the suggested date of the call. 

11. On March 30, 2021, the Plaintiff filed a Request for Entry of Default Judgment   

without any advance notice to Chartier despite the foregoing dialog. (ECF No. 12.).   

12. On March 31, 2021, the Clerk of the Court entered the Default, and the Court 

entered the Default Judgment.  (ECF Nos. 14 and 15 respectively).  

13. On April 15, 2021, the Adversary Proceeding was closed. 

14. Chartier subsequently endeavored to obtain Delaware counsel to appear in the 

Adversary Proceeding and promptly file this Motion upon retention. 

RELIEF REQUESTED 

15. Through this Motion, Chartier respectfully requests the entry of an Order: (i) re-

opening the Adversary Proceeding; and (ii) setting aside the Default and vacating the Default 
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Judgement entered against it because cause exists under Federal Rules 55(c), 60(b)(1) and (b)(6).   

16. Federal Rule 55(c) and 60(b) set forth the legal standards for setting aside a 

default and a default judgment.  The court must relieve the moving party from a final judgment 

if the judgment is void.  See Federal Rule 60(b)(4); Budget Blinds, Inc. v. White, 536 F.3d 244, 

258- 259 (3d Cir. 2008).  Pursuant to Federal Rule 60, the court may set aside a default 

judgment upon a showing of good cause for the reasons enumerated therein.  See Federal Rule 

60(b).  

17. The Third Circuit has opined that in deciding a motion to set aside a default 

judgment, a “standard of liberality should be applied” and that “[a]ny doubt should be resolved 

in favor of the petition to set aside the judgment so that [the] case may be decided on their 

merits.” Tozer v. Charles A. Krause Milling Co., 189 F.2d 242, 245-46 (3d Cir. 1951); Poulis v. 

State Farm Fire and Casualty Co., 747 F.2d 863, 869 (3d Cir. 1984). (“dismissal must be a 

sanction of last, not first, resort”); Farnese v. Bagnasco, 687 F.2d 761, 764 (3d Cir. 1982) 

(“This court has often emphasized that it does not favor defaults, and that in a close case doubts 

should be resolved in favor of setting aside a default and obtaining a decision on the merits.”).   

I. The Motion is timely. 

18. As an initial matter, Federal Rule 60(c)(1) requires that any motion made under 

Federal Rule 60(b) be made “within a reasonable time.”  Specifically, for the defense of 

mistake, inadvertence, surprise, or excusable neglect, Federal Rule 60(c)(1) requires that the 

motion be made “no more than a year after the entry of the judgment or order.”  Motions under 

Federal Rule 60(b)(4) & (6) have no specific deadline to file a motion, it must only be “within a 

reasonable time.”  Id. at Federal Rule 60(c)(1).  The judgment in this matter was just entered on 

March 31, 2021 (less than 30 days ago), well within the one-year requirement for grounds under 
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60(b)(1).   As a result, the Motion is timely. 

II. Chartier satisfies the requirements to set aside the Default and to vacate the 
Default Judgment. 

 
19. Federal Rules 55(c) and 60(b)(6) also warrant setting aside the entry of default 

judgment in this matter.  Pursuant to Federal Rule 60(b)(6), default judgment may be set aside 

for “any other reason that justifies relief”.  The Third Circuit has formulated a test for 

application of this rule: (1) Whether the plaintiff will be prejudiced if the default judgment is set 

aside; (2) whether the defendant has a meritorious defense; and (3) whether the default was the 

result of the defendant's culpable conduct.  See United States v. $55,518.05 in United States 

Currency, 728 F.2d 192, 195 (3d Cir. 1984); Feliciano v. Reliant Tooling Co., Ltd., 691 F.2d 

653, 656 (3d Cir.1982) (stating three factors should be considered when a default or a default 

judgment is at issue).  In the instant case, the facts demonstrate that Chartier satisfies such 

requirements.   

A. Plaintiff will not be prejudiced by setting aside the Default and vacating the 
Default Judgment. 

 
20. In the context of deciding motions seeking the setting aside of default judgments, 

prejudice to the party which has obtained the default exists only if the circumstances have 

changed since the entry of the default such that plaintiff’s ability to litigate its claim is now 

impaired in some material way, or if relevant evidence has become lost or unavailable. 

International Brotherhood of Electrical Workers v. Skaggs, 130 F.R.D. 526, 529 (D. Del. 1990).  

21. In the instant case, no such circumstances exist.  The Default Judgment was 

only recently entered in the Adversary Proceeding (less than 30 days ago).  Further, it is well 

established that “detriment” in the sense that a plaintiff will have to establish the merit of its 

claims does not constitute prejudice in the context of a motion to set aside a default judgment. 
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Feliciano v. Reliant Tooling Co., Ltd., 691 F.2d at 656-57.  In essence, Plaintiff would simply 

be required to litigate the merits of its claim asserting that the six (6) Transfers totaling 

$111,389.85 are recoverable under Section 547(b) of the Bankruptcy Code.  Plaintiff’s 

remaining preference actions commenced in the Bankruptcy Case are pending and discovery 

remains open under the Scheduling Order.  As a result, Plaintiff’s records and witnesses 

would still be available to litigate the Adversary Proceeding.   

22. Accordingly, Plaintiff will not be prejudiced by an Order setting aside the entry of 

Default and Default Judgment entered against Chartier and proceeding for disposition of this 

Adversary Proceeding on the merits of the case. 

B. Chartier was not the recipient of the Transfers.  Excavating has meritorious 
defenses to the Transfers asserted in the Complaint. 

23. Good cause also exists to set aside the Default Judgment due to the lack of a 

prima facie case, as Chartier was not the recipient of the Transfers in the Complaint (the 

Transfers were received by Excavating).  Excavating also has several meritorious affirmative 

defenses to the Transfers.  At this stage in the litigation, a defense is meritorious if it is “good at 

law so as to give the factfinder some determination to make.”  American Alliance Ins. Co. Ltd. v. 

Eagle Ins. Co., 92 F.3d 57, 661 (2nd Cir. 1996).  In this regard, the defense does not need to be 

ultimately persuasive for purposes of a motion to set aside a default judgment. Id.    

24. Specifically, Plaintiff cannot establish that Chartier was the recipient of the 

Transfers as required to satisfy its prima facie case under Section 547(b) of the Bankruptcy 

Code.  The named defendant in the Adversary Proceeding is Chartier, however, the Debtors 

transacted with and paid the Transfers to Excavating.  Indeed, Excavating filed its proof of claim 

at Claim No. 120 (the “Excavating Claim”) for the balance of its invoices that remained unpaid 

as of the Petition Date.  A true and correct copy of the Excavating Claim is attached hereto as 
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Exhibit “A”.  As a result, the Adversary Proceeding was mistakenly commenced against 

Chartier and Plaintiff would be unable to satisfy its prima facie case on the merits of its claim 

against Chartier. 

25. With respect to Excavating, Plaintiff may also be unable to establish the prima 

facie elements for the claims set forth in the Complaint because the Debtors lacked any interest 

in the funds used for the Transfers which were held in trust for the benefit of Excavating 

pursuant to Michigan law.  See MCLS § 570.151; Meoli v. Kendall Elec., Inc. (In re R.W. Leet 

Elec., Inc.), 372 B.R. 846, 853 (B.A.P. 6th Cir. 2007) (“[M]onies paid to [d]ebtor by contracting 

parties would be held in trust by [d]ebtor and would not constitute its property. Section 570.151 

of the MBCFA provides that in the building construction industry, the building contract fund 

paid by any person to a contractor, or by such person or contractor to a subcontractor, shall be 

construed by this act to be a trust fund, for the benefit of the person making the payment, 

contractors, laborers, subcontractors or material men.” (internal quotations omitted) (citing 

Carlisle Cashway, Inc. v. Johnson (In re Johnson), 691 F.2d 249, 252 (6th Cir. 1982); Selby v. 

Ford Motor Co., 590 F.2d 642, 647 (6th Cir. 1979)).  Accordingly, Chartier should be afforded 

the opportunity to litigate the validity of the Complaint and claims therein through the discovery 

process and bring these issues before this Court on the merits. 

26. Furthermore, Excavating would also have meritorious defenses under Section 

547(c) of the Bankruptcy Code.  Indeed, the Debtors’ own records and the Excavating Claim 

demonstrate that Excavating advanced value that qualifies as "new value" under Section 

547(c)(4) of the Bankruptcy Code in an amount up to $50,904.81 to the Plaintiff in the ninety 

days prior to the Petition Date.   Specifically, and as attached to the Excavating Claim, such new 

value is properly deductible from the Transfers as the value was given to the Plaintiff subsequent 
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to the Transfers, and the Plaintiff did not make an otherwise unavoidable transfer on account of 

such new value. 

27. Excavating also submits that the Transfers were made in accordance with the 

course of business defense under Section 547(c)(2) of the Bankruptcy Code.  Specifically, 

Excavating submits that all of the Transfers were paid in a manner consistent with ordinary 

business terms in the relevant industries.  To the extent the Transfers arguably deviated from the 

agreed dealings, the time and manner in which invoices were paid in the ninety days prior to the 

Petition Date were consistent with the time and manner in which invoices were paid in the 

historical dealings between the parties.  As a result, meritorious defenses exist to the Adversary 

Proceeding that warrant an Order setting aside the entry of Default and the Default Judgment 

entered against Chartier and proceeding for disposition of this Adversary Proceeding on the 

merits of the case. 

C. Chartier’s conduct has not been culpable. 

28. There is absolutely nothing to suggest that Chartier willfully disregarded its 

obligations with respect to the Complaint in the Adversary Proceeding.  To the contrary, Chartier 

engaged in a dialog through its Michigan Counsel and sought to resolve the matter without use of 

the Court’s time or resources.  Chartier has now diligently come forward with this Motion with 

legal counsel in Delaware and is eager to address the Adversary Proceeding on the merits.  Upon 

the granting the Motion, Chartier intends to promptly file a response to the Complaint and is 

willing to mediate the case within sixty (60) days of such response in a good faith effort to find 

an amicable resolution of this case on the merits with the Plaintiff.   
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III. The Default Judgment should be vacated because failure to file an answer is due to 
mistake, inadvertence, and/or excusable neglect.  

29. Finally, Chartier’s failure to respond to the Complaint in this matter was the result 

of mistake, inadvertence, and excusable neglect, because Chartier believed, through dialog 

between the parties, that it had an extension of time to formally respond to the Complaint. 

30. Federal Rule 60(b)(1) permits the court to relieve a party from a final judgment on 

the basis of mistake, inadvertence, surprise, or excusable neglect.  Given the settlement dialog to 

date and retention of counsel in Delaware, Chartier seeks to remedy any misunderstanding on its 

time to respond formally to the Complaint and seeks the opportunity to present its defenses and 

for the Adversary Proceeding to be judged on the merits. 

IV. CONCLUSION 

31. For all of the foregoing reasons, Chartier respectfully requests the at the Court 

reopen the Adversary Proceeding, set aside the Default and vacate the Default Judgment.  

Chartier is prepared to come forward promptly to present its case on the merits and is willing to 

mediate the case within sixty (60) days of such response in a good faith effort to find an amicable 

resolution of this case. 
 

WHEREFORE, for the foregoing reasons, Chartier respectfully requests the Court: 

a) Enter an order, substantially in the form attached hereto as Exhibit “B”, 

reopening the Adversary Proceeding on an ex parte basis;  

(b) Enter an order, substantially in the form attached hereto as Exhibit “C”, setting 

aside the Clerk’s Default and vacating the Default Judgment; and  

(c) Granting such other and further relief as is just and proper. 
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Respectfully submitted,  
 
LEECH TISHMAN FUSCALDO &  
LAMPL, LLC 
 

Dated: April 28, 2021 By: /s/ Gregory W. Hauswirth   
Gregory W. Hauswirth (Bar No. 5679) 
1007 North Orange Street, 4th Floor 
Wilmington, DE  19801 
Telephone:  302.332.7181 
Facsimile:   412.227.5551 
ghauswirth@leechtishman.com 
 
and 
 
Patrick W. Carothers (PA I.D. No 85721) 
Matthew J. Burne (PA I.D. No 314888) 
525 William Penn Place, 28th Floor 
Pittsburgh, PA  15219 
Telephone:  412.998.8003 
Facsimile:   412.227.5551 
pcarothers@leechtishman.com 
mburne@leechtishman.com 
 
Attorneys for M. L. Chartier, Inc. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTICT OF DELAWARE 

In re: 
 
Welded Construction, L.P., et al.,  
 

Debtors. 
 

) 
)
)
)
)
) 

Chapter 11 
 
Case No. 18-12378 (CSS) 
 
(Jointly Administered) 
 

Welded Construction, L.P., 
Plaintiff, 

Vs.  
 
M.L. Chartier, Inc., 

Defendant. 

)
)
)
)
)
)
) 
) 

 
Adv. No. 20-50940 (CSS) 
 
Objections due by: May 20, 2021 
 
No Hearing Will Be Held Unless 
Requested Or Ordered By The 
Court 

 
NOTICE OF MOTION 

 
TO:  
Josef W. Mintz 
Blank Rome, LLP 
1201 N. Market Street 
Wilmington, DE 19801 
 

Joseph L. Steinfeld, Jr., Esq.,  
Brigette G. McGrath, Esq.  
ASK, LLP  
2600 Eagan Woods Drive, Suite 400  
St. Paul, MN 55121  
 

Counsel to Plaintiff, Welded Construction, L.P.  Counsel to Plaintiff, Welded Construction, 
L.P. 

 
M.L. Chartier, Inc. has filed a MOTION OF M.L. CHARTIER, INC. TO RE-OPEN 
ADVERSARY PROCEEDING, SET ASIDE DEFAULT AND VACATE DEFAULT 
JUDGMEN which seeks the following relief: Entry of Orders Reopening the Adversary 
Proceeding, and Setting Aside Default and Vacating the Default Judgment.  

 
You are required to file a response to the attached motion on or before May 20, 2021.  At the 
same time, you must also serve a copy of the response upon movant's attorney: 
 

LEECH TISHMAN FUSCALDO & LAMPL, LLC 
Gregory W. Hauswirth, Esq. 
Patrick W. Carothers, Esq. 

Matthew J. Burne, Esq.  
1007 North Orange Street, 4th Floor 

Wilmington, DE  19801 
ghauswirth@leechtishman.com 
pcarothers@leechtishman.com 

mburne@leechtishman.com 
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NO HEARING WILL BE HELD UNLESS REQUESTED OR ORDERED BY THE COURT. 
IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE COURT MAY 
GRANT THE RELIEF DEMANDED BY THE MOTION WITHOUT FURTHER NOTICE OR 
HEARING 

Respectfully submitted,  
 
LEECH TISHMAN FUSCALDO &  
LAMPL, LLC 
 

Dated: April 28, 2021 By: /s/ Gregory W. Hauswirth   
Gregory W. Hauswirth (Bar No. 5679) 
1007 North Orange Street, 4th Floor 
Wilmington, DE  19801 
Telephone:  302.332.7181 
Facsimile:   412.227.5551 
ghauswirth@leechtishman.com 
 
and 
 
Patrick W. Carothers (PA I.D. No 85721) 
Matthew J. Burne (PA I.D. No 314888) 
525 William Penn Place, 28th Floor 
Pittsburgh, PA  15219 
Telephone:  412.998.8003 
Facsimile:   412.227.5551 
pcarothers@leechtishman.com 
mburne@leechtishman.com 
 
Attorneys for M. L. Chartier, Inc.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
Welded Construction, L.P., et al.,  
 

Debtors. 
 

) 
)
)
)
)
) 

Chapter 11 
 
Case No. 18-12378 (CSS) 
 
(Jointly Administered) 
 

Welded Construction, L.P., 
 

Plaintiff, 
 
vs.  
 
M.L. Chartier, Inc., 
 

Defendant. 

)
)
)
)
)
)
)
)
) 

 
 
 
Adv. No. 20-50940 (CSS) 

 
EX PARTE ORDER  

GRANTING MOTION TO REOPEN ADVERSARY PROCEEDING 
 

 Upon the motion of M.L. Chartier, Inc. (“Movant”) for an order reopening the above-

captioned adversary proceeding (the “Adversary Proceeding”) for the purpose of setting aside 

and vacating the default judgment entered against Movant on March 31, 2021 (the “Default 

Judgment”) and this Court finding it has jurisdiction over this Adversary Proceeding pursuant to 

28 U.S.C. §§ 157(a) and 1334(a), and this Court finding that Movant has demonstrated a valid 

cause to reopen the Adversary Proceeding; it now hereby is ORDERED that the Motion is 

granted as set forth herein: 

1. The Clerk of Court hereby is directed to reopen the Adversary Proceeding;  
2. Movant hereby is directed to serve a copy of this Order on the Plaintiff at its last 

known address within three (3) business days from the entry thereof;  
3. The Court retains jurisdiction to interpret and enforce the terms of this Order. 

 
Dated: ___________, 2021 

____________________________ 
CHRISTOPHER S. SONTCHI 
UNITED STATES BANKRUPTCY JUDGE 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
Welded Construction, L.P., et al.,  
 

Debtors. 
 

) 
)
)
)
)
) 

Chapter 11 
 
Case No. 18-12378 (CSS) 
 
(Jointly Administered) 
 

Welded Construction, L.P., 
 

Plaintiff, 
 
vs.  
 
M.L. Chartier, Inc., 
 

Defendant. 

)
)
)
)
)
)
)
)
) 

 
 
 
Adv. No. 20-50940 (CSS) 

 
ORDER GRANTING MOTION OF M.L. CHARTIER, INC. 

TO SET ASIDE DEFAULT AND TO VACATE DEFAULT JUDGMENT 
 

Upon consideration of the Motion of M. L. Chartier, Inc. (“Defendant”) to set aside the 

default and to vacate the default judgment which have been entered in this Adversary 

Proceeding, together with any responses thereto, it is hereby ORDERED that the Motion is 

granted as set forth herein: 

1. The entry of the Default (ECF No. 14) is set aside, and the Default Judgement 

(ECF No. 15) is vacated; and  

2. Defendant shall file a response to the Complaint (ECF No. 1) no later than 5 

business days from the entry of this Order.  

 

 
Dated: ___________, 2021 

____________________________ 
CHRISTOPHER S. SONTCHI 
UNITED STATES BANKRUPTCY JUDGE 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
Welded Construction, L.P., et al.,  
 

Debtors. 
 

) 
)
)
)
)
) 

Chapter 11 
 
Case No. 18-12378 (CSS) 
 
(Jointly Administered) 
 

Welded Construction, L.P., 
 

Plaintiff, 
 
vs.  
 
M.L. Chartier, Inc., 
 

Defendant. 

)
)
)
)
)
)
)
)
) 

 
 
 
Adv. No. 20-50940 (CSS) 

 
 

NOTICE OF SERVICE  

The undersigned hereby certifies that a true and correct copy of the foregoing has been 
served upon counsel of record this 28th day of April 2021, electronically by the Court's CM/ECF 
system and by First Class Mail, postage prepaid, as follows:  
 
Josef W. Mintz 
Blank Rome, LLP 
1201 N. Market Street 
Wilmington, DE 19801 
 

Joseph L. Steinfeld, Jr., Esq.,  
Brigette G. McGrath, Esq.  
ASK, LLP  
2600 Eagan Woods Drive, Suite 400  
St. Paul, MN 55121  
 

 

 By: /s/ Gregory W. Hauswirth     
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