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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------- x
In re
:
:
WESTINGHOUSE ELECTRIC
:
COMPANY LLC, et al.,
:
:
Debtors.1
:
------------------------------------------------------- x

Chapter 11
Case No. 17-10751 (MEW)
(Jointly Administered)

MOTION OF GEORGIA POWER COMPANY FOR ENTRY OF AN
ORDER ENFORCING INTERIM ASSESSMENT AGREEMENT ORDER
Georgia Power Company ("GPC"), on behalf of itself and as agent for Oglethorpe
Power Corporation, Municipal Electric Authority of Georgia and the City of Dalton, Georgia, as
joint owners (collectively with GPC, the "Owners") of the Alvin W. Vogtle Electric Generating
Plant (the "Vogtle Plant"), hereby files this motion (this "Motion") seeking entry of an order,
pursuant to section 105(a) of title 11 of the United States Code (the "Bankruptcy Code")
enforcing the Order Pursuant to 11 U.S.C. § 105(a) Approving Interim Assessment Agreements

1

On September 25, 2018, many of the Debtors' chapter 11 cases were closed pursuant to the Order
(I) Consolidating the Administration of Certain Remaining Matters at the Lead Case; (II) Entering a Final
Decree Closing Certain Affiliate Cases; and (III) Granting Related Relief [D.I. 3956]. The Debtors in the
remaining chapter 11 cases, along with the last four digits of each Debtor's federal tax identification
number, if any, are: Westinghouse Electric Company LLC (0933), Stone & Webster Services LLC (5448),
WEC Carolina Energy Solutions, Inc. (8735), WEC Carolina Energy Solutions, LLC (2002), WECTEC
Global Project Services Inc. (8572), WECTEC LLC (6222) and WECTEC Staffing Services LLC (4135).
The Debtors' principal offices are located at 1000 Westinghouse Drive, Cranberry Township, Pennsylvania
16066.
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[D.I. 68] (the "Interim Assessment Order") and the Owners' rights under the Interim Assessment
Agreement (as defined below) approved thereby. In support of this Motion, GPC respectfully
represents as follows:
Preliminary Statement
1.

More than 18 months have passed since GPC, on behalf of itself and the

other Owners, first became entitled to recover approximately $56 million in excess payments it
made to debtors Westinghouse Electric Company LLC, WECTEC Staffing Services LLC and
WECTEC Global Project Services, Inc., f/k/a Stone and Webster (collectively, "WEC") under
that certain Interim Assessment Agreement dated March 29, 2017 [D.I. 68-2] (as amended from
time to time, the "Interim Assessment Agreement").
2.

The Interim Assessment Agreement, which the Court approved by the

Interim Assessment Order, expressly provides GPC with both the right to recover the IAA
Deposits (as defined below) and a corresponding administrative expense claim against Wind
Down Co (as defined below) to the extent any excess payments have not been returned. GPC
delivered the IAA Deposits to WEC for an express purpose, and GPC is entitled to recover the
IAA Deposits to the extent not used for that purpose.
3.

Yet the IAA Deposits have not been returned to GPC. Reorganized WEC

(as defined below) controls the segregated account holding the IAA Deposits, although it lacks
any entitlement to the contents. Seizing the opportunity presented, Reorganized WEC has held
the Owners' money hostage for over six months, apparently in an effort to exert leverage over
Wind Down Co in unrelated disputes because Wind Down Co is also liable to the Owners for the
amount of the IAA Deposits on an administrative expense basis since they have not been
returned.
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Because Reorganized WEC plainly has no right to the IAA Deposits it is

holding, GPC and the other Owners have supported Wind Down Co's efforts, through its motion
to compel Reorganized WEC to comply with the terms of the Interim Assessment Order. But the
disputes between Reorganized WEC and Wind Down Co continue, to the direct detriment of the
Owners.
5.

Thus, GPC asks the Court to enter an order: (a) enforcing the Interim

Assessment Order and the Owners' rights under the Interim Assessment Agreement approved
thereby; and (b)(i) directing Reorganized WEC to return the IAA Deposits to GPC or (ii) in the
alternative, allowing and requiring Wind Down Co to pay an administrative expense in the
amount of the IAA Deposits, without prejudice to any other administrative expenses the Owners
may assert. Further, GPC requests that the Court consolidate consideration of this Motion with
Wind Down Co's Enforcement Motion described below because substantially the same issues are
presented in the motions.
Jurisdiction and Venue
6.

The Court has jurisdiction over this Motion under 28 U.S.C. §§ 157 and

1334.2 This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).

2

In particular, federal jurisdiction exists over this Motion pursuant to 28 U.S.C. § 1334(b) because the
outcome of the Motion affects the Debtors' estates, the obligations of which are being administered by
Wind Down Co, which is liable to GPC on an administrative basis for the amount of the IAA Deposits if
not repaid by Reorganized WEC. See Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir. 1984) (federal
related-to jurisdiction exists where "the outcome of that proceeding could conceivably have any effect on
the estate being administered in bankruptcy"). For that reason, Wind Down Co previously filed its own
motion seeking enforcement of the Interim Assessment Order and the Interim Assessment Agreement, as
described below, and GPC requests that the Court consider this Motion and Wind Down Co's similar
motion on a consolidated basis.
Independent bases for this Court's jurisdiction also exist under: (a) the Interim Assessment Order, which
provides that "the Court shall retain jurisdiction to hear and determine all matters arising from or related to
the implementation, interpretation, and/or enforcement of this Order" (Interim Assessment Order at 3);
(b) the Interim Assessment Agreement, which provides that each party "consents to the exclusive
jurisdiction of the Bankruptcy Court to resolve any dispute arising out of or relating to [the Interim
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Venue is proper in this district under 28 U.S.C. §§ 1408 and 1409.
Factual Background

Interim Assessment Agreement
8.

On March 29, 2017, WEC entered into the Interim Assessment Agreement

with the Owners, pursuant to which the Owners agreed to fund certain costs related to the
construction of two new AP1000 nuclear units at the Vogtle Plant (the "Vogtle Project") during
the term of the Interim Assessment Agreement. New York law governs the Interim Assessment
Agreement. Interim Assessment Agreement, ¶ 24.
9.

The Interim Assessment Agreement was approved by the Interim

Assessment Order and, as amended [D.I. 388, 464, 669, 691, 762, 800, and 957], continued in
effect until it expired on July 27, 2017.
10.

Pursuant to the Interim Assessment Agreement, the Owners paid costs

incurred by WEC for services performed and goods provided for the Vogtle Project for
approximately three and a half months (the "Interim Assessment Period"), including
subcontractors' and vendors' costs accrued during the Interim Assessment Period plus a fixed
amount of $5.4 million per week for WEC to perform certain services for the Vogtle Project.
In particular, in accordance with the Interim Assessment Agreement, GPC paid weekly in
advance an amount equal to WEC's estimate of costs for services and goods to be incurred for
that week for the Vogtle Project, with such payments by GPC to be used by WEC solely to pay
such costs:
GPC agrees to pay all administrative expenses accrued by the
Debtors during the Interim Assessment Period for services and
Assessment Agreement]" (Interim Assessment Agreement, ¶ 24); and (c) the Confirmation Order (as
defined below), which provides that "this Court shall retain exclusive jurisdiction with respect to all matters
arising from or related to the Chapter 11 Cases, the Plan, and the implementation of this Confirmation
Order" (Confirmation Order, ¶ 48).
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goods for the Vogtle Project, regardless of whether the
administrative expenses become payable during or after the Interim
Assessment Period, and including without limitation, all
administrative expenses accrued by the Debtors to Fluor,
Subcontractors and/or Vendors pursuant to (i) existing purchase
orders, vendor contracts and Subcontracts (as defined in the EPC),
and (ii) new purchase orders, new vendor contracts, new
Subcontracts, or change orders to existing purchase orders, vendor
contracts or Subcontracts(items (i) and (ii) collectively, the "IAP
Contracts"). From and after May 13, 2017, entry into IAP Contracts
in subsection (ii) shall be agreed to by the Parties in writing. GPC
shall pay weekly in advance an amount equal to the Debtors'
estimate of such costs to be incurred for such week for all
Subcontractors and/or Vendors other than Fluor, with the first
payment due on the Effective Date. Such payments by GPC
shall only be used to pay Subcontractors and Vendors other
than Fluor and the Debtors shall provide GPC with evidence of
such payment within 5 business days of such payment. GPC
shall pay directly all costs accrued by the Debtors for Fluor to Fluor
and provide the Debtors with evidence of each such payment within
5 business days of such payment. Following the Interim Assessment
Period, there shall be a reconciliation of the payments made by GPC
to the Debtors and by the Debtors to the Subcontractors and Vendors.
If the actual costs incurred by the Debtors exceed the estimated
amounts paid by GPC to the Debtors, GPC shall pay to the Debtors
any such additional amount necessary to eliminate the difference. If
the amounts paid by GPC to the Debtors exceed the actual cost
incurred by the Debtors, the Debtors shall pay such amounts to
GPC. To the extent such amounts are not paid by the Debtors,
GPC shall have an administrative claim for such amounts.
See Interim Assessment Agreement, ¶ 5 (as amended by Amendment Number 2) (emphasis
added). The Interim Assessment Agreement and the Interim Assessment Period expired on
July 27, 2017.
11.

The funds transferred by GPC to WEC based on the estimated costs were

deposited by WEC in a segregated account (the "Segregated Account") and at all pertinent times
have remained segregated.
12.

Pursuant to the Interim Assessment Agreement, following the Interim

Assessment Period, GPC and WEC were required to reconcile payments made by GPC to WEC
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and payments made by WEC to subcontractors and vendors at the Vogtle Project. See id. If the
amounts paid by GPC to WEC exceeded the actual costs incurred by WEC, WEC was required
to return such amounts to GPC. Id. To the extent such amounts are not paid by WEC, the
Interim Assessment Agreement provides that GPC shall have an administrative claim for such
amounts. Id.
13.

Consistent with the terms of the Interim Assessment Agreement, following

the end of the Interim Assessment Period, GPC and WEC engaged in a reconciliation process.
By December 2017, GPC determined that the amounts paid by GPC exceeded the actual costs
incurred by WEC by more than $100 million. On January 8, 2018, WEC returned $50 million of
this amount to the Owners.
14.

On March 28, 2018, the Court entered an order [D.I. 2988]

(the "Confirmation Order") confirming the plan of reorganization [D.I. 2986] (the "Plan") of the
above captioned debtors (the "Debtors"). The Confirmation Order provides that "[n]othing in the
Plan, the Plan Funding Agreement, or this Confirmation Order shall affect (a) any ownership
rights the [Owners] may have to the funds they provided to the Debtors pursuant to [the Interim
Assessment Agreement] or (b) the rights of the [] Owners or the Debtors under the [Interim
Assessment Agreement]." Confirmation Order, ¶ 29. On August 1, 2018 (the "Plan Effective
Date"), the Plan became effective pursuant to its terms. As of the Plan Effective Date, WEC
continued to hold approximately $56.4 million in estimated payments made by GPC to WEC
pursuant to the Interim Assessment Agreement in the Segregated Account.
15.

Under the Plan, WEC, as debtor and debtor-in-possession, ceased to exist,

Westinghouse Electric Company LLC, WECTEC Staffing Services LLC and WECTEC Global
Project Services, Inc. f/k/a Stone and Webster as the reorganized entities
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(collectively, "Reorganized WEC") came into existence, and W Wind Down Co
("Wind Down Co") was created to administer the Debtors' obligations under the Plan. See
Plan, § 5.4(c).
16.

Pursuant to the Plan, except for administrative expense claims assumed by

the reorganized debtors, Wind Down Co is required to "pay to each holder of an Allowed
Administrative Expense Claim Cash in an amount equal to the Allowed amount of such Allowed
Claim, which payment shall be made on, or as soon as reasonably practicable after, the first
Business Day after the later of the (a) Effective Date, and (b) the date such Administrative
Expense Claim becomes an Allowed Administrative Expense Claim . . . ." See id. at § 2.1.
17.

As of the Plan Effective Date, the Segregated Account had a deposit

balance of approximately $56.4 million in estimated payments (the "IAA Deposits").3
WEC failed to remit the IAA Deposits to GPC, however, prior to the Plan Effective Date.
Instead, as of the Plan Effective Date, Reorganized WEC, a non-party to the Interim Assessment
Agreement, took control of the Segregated Account.
18.

Under the plain terms of the Interim Assessment Agreement, GPC is

entitled to recover the full amount of the IAA Deposits from Reorganized WEC. In addition,
because Reorganized WEC has not paid the IAA Deposits to GPC, GPC has an administrative
expense claim against Wind Down Co in the amount of the IAA Deposits.4

3

As of November 30, 2018, the IAA Deposits in the Segregated Account equaled $56,529,801.66, with
interest continuing to accrue thereon after that date.

4

On August 30, 2018, GPC, on behalf of itself and the other Owners, filed a motion for payment of GPC's
administrative expense claim against WEC [D.I. 3815] (the "Administrative Expense Motion"). Pursuant
to the Administrative Expense Motion, GPC asserts an administrative expense claim in the total amount of
not less than $112.87 million (the "Administrative Expense Claim"). The Administrative Expense Claim
consists of: (a) $56.4 million on account of the IAA Deposits (the "IAA Deposits Claim");
(b) $23.88 million on account of expenditures by WEC that were not permitted under the Interim
Assessment Agreement (the "Improper Payments Claim"); and (c) $32.59 million on account of payments
by WEC to subcontractors and vendors that remained subject to reconciliation (the "Ongoing
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The Enforcement Motion
19.

On October 30, 2018, Wind Down Co filed a motion [D.I. 4067]

(the "Enforcement Motion") seeking to enforce the provisions of the Interim Assessment Order
and Interim Assessment Agreement with respect to the IAA Deposits. On November 9, 2018,
GPC [D.I. 4089] and Brookfield WEC Holdings Inc. ("Brookfield") [D.I. 4090] each filed a
response to the Enforcement Motion. Thereafter, Wind Down Co filed: (a) a reply in support of
the Enforcement Motion [D.I. 4103] (the "Enforcement Motion Reply") agreeing that the
Owners, as rightful owners, are entitled to the balance of the IAA Deposits (Enforcement Motion
Reply, ¶ 1); and (b) a revised proposed order with respect to the Enforcement Motion [D.I. 4108]
(the "Enforcement Motion Proposed Order"), directing Reorganized WEC to return the IAA
Deposits to the Owners (Enforcement Motion Proposed Order, ¶ 24).
20.

On November 16, 2018, the Court held a hearing on the Enforcement

Motion. At the conclusion of the hearing, the Court requested additional briefing regarding the
nature of the interests of the Owners, WEC or Brookfield in the IAA Deposits. The Court
directed the parties to meet and confer regarding a schedule for such additional briefing and any
discovery. On January 7, 2019, the Owners filed a letter with the Court [D.I. 4141] explaining
that the terms of the Interim Assessment Agreement established a bailment arrangement between
GPC, as bailor, and WEC, as bailee.
21.

On January 25, 2019, the Owners filed a letter with the Court [D.I. 4169]

requesting a pre-filing conference under Local Bankruptcy Rule 7056-1(a) (the "Conference")
with regard to the Owners' desire to file a motion for summary judgment with respect to the IAA

Reconciliation Claim"). On January 28, 2019, Wind Down Co filed Wind Down Co's Objection to
Georgia Power Company's Administrative Expense Claim Motion [D.I. 4177] pursuant to which Wind
Down Co objected, in part, to the IAA Deposits Claim.
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Deposits. At the Conference, which occurred on February 5, 2019, the Court expressed
reservations regarding the filing of a motion for summary judgment by the Owners at that time
and indicated that the parties should confer and agree to the extent possible on an appropriate
process to bring the issues addressed in the Enforcement Motion and this Motion before the
Court with the participation of all parties.
Relief Requested and Basis Therefor
22.

By this Motion, GPC seeks entry of an order, pursuant to section 105(a) of

the Bankruptcy Code, (a) enforcing the Owners' rights under the Interim Assessment Agreement
pursuant to the Interim Assessment Order; and (b)(i) directing Reorganized WEC to return the
IAA Deposits to GPC or (ii) in the alternative, allowing and requiring Wind Down Co
immediately to pay the IAA Deposits Claim portion of the Administrative Expense Claim,
without prejudice to GPC's and the other Owners' rights to assert the Improper Payments Claim,
the Reconciliation Claim and any other liabilities through the Administrative Expense Motion or
otherwise.5
23.

Section 105(a) of the Bankruptcy Code empowers the Court to "issue any

order, process, or judgment that is necessary to carry out the provisions of this title." 11 U.S.C.
§ 105(a). Courts routinely recognize that section 105 of the Bankruptcy Code grants bankruptcy
judges broad, though not unlimited, authority to take any action necessary or appropriate to
prevent an abuse of process and afford appropriate relief. See, e.g., Marrama v. Citizens Bank,
549 U.S. 365, 375 (2007) (recognizing "broad authority granted to bankruptcy judges to take any
action that is necessary or appropriate 'to prevent an abuse or process' described in section 105(a)

5

Although GPC's alternative request for allowance and payment of the IAA Deposits Claim as an
administrative expense is included within the relief requested in the Administrative Expense Motion, GPC
submits that it should be considered in connection with this Motion because it arises from the same set of
facts.
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of the Code"); Casse v. Key Bank Nat'l Ass'n (In re Casse), 198 F. 3d 327, 336 (2d Cir. 1999)
(quoting 2 Collier on Bankruptcy (15th ed. 1999) at 105-5 to -7) (finding that "[b]ankruptcy
courts, both through their inherent powers as courts and through the general grant of power in
section 105, are able to police their dockets and afford appropriate relief."). The authority
granted bankruptcy courts under section 105(a) of the Bankruptcy Code includes wide latitude to
enforce their own orders. See Anderson v. Credit One Bank, N.A. (In re Anderson), 884 F.3d
382, 391 (2d Cir. 2018) ("Congress afforded the bankruptcy courts wide latitude to enforce their
own orders, specifically granting these specialty courts the power to 'issue any order, process, or
judgment that is necessary or appropriate to carry out the provisions of' the Bankruptcy Code.").
The Court Should Direct Reorganized WEC to Return the IAA Deposits to GPC
24.

Pursuant to section 105(a) of the Bankruptcy Court, this Court can and

should enforce the Owners' rights under the Interim Assessment Agreement pursuant to the
Interim Assessment Order. The terms of the Interim Assessment Agreement create a bailment
arrangement between GPC, as bailor, and WEC, as bailee.
25.

"A 'bailment' is an agreement, either express or implied, that one person

will entrust personal property to another for a specific purpose and that, when the purpose is
accomplished, the bailee will return the property to the bailor or otherwise deal with it according
to the bailor's directions, or keep it until the bailor reclaims it, as the case may be." 8 C.J.S.
Bailments § 1; see Mays v. New York, N.H. & H.R. Co., 197 Misc. 1062, 1063-64, 97 N.Y.S.2d
909, 911 (App. Term 1950) (citing to 8 C.J.S. Bailments § 1) ("A bailment is defined as a
delivery of personal property for some particular purpose, or a mere deposit, upon a contract
express or implied, and that after such purpose has been fulfilled it shall be redelivered to the
person who delivered it, or otherwise dealt with according to his directions or kept until he
reclaims it, as the case may be." (emphasis added)); Herrington v. Verrilli, 151 F. Supp. 2d 449,
-10NAI-1506403888v5
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457 (S.D.N.Y. 2001) (defining bailment based on the Mays court's definition); Morgan Stanley
& Co. Inc. v. JP Morgan Chase Bank, N.A., 645 F. Supp. 2d 248, 256 (S.D.N.Y. 2009) (defining
bailment based on the Herrington court's definition).
26.

In determining whether a bailment exists, courts look for three elements:

(1) intent to create a bailment (as opposed to intent to appropriate); (2) delivery of possession of
the bailed items; and (3) acceptance of the items by the bailee. See, e.g., Chilewich Partners v.
M.V. Alligator Fortune, 853 F. Supp. 744, 756 (S.D.N.Y. 1994); see also United States v.
$79,000 in Account No. 2168050/6749900 at Bank of New York, 1996 WL 648934, at *5
(S.D.N.Y. Nov. 7, 1996) ("[a] bailment cannot be created absent intent by the alleged bailee to
create one."). Courts also look for a "duty to account for the thing as the property of another."
Foulke v. New York Consol. R. Co., 228 N.Y. 269, 269, 127 N.E. 237 (1920).
27.

The Interim Assessment Agreement satisfies all the elements of a bailment

under New York law, which governs the agreement. GPC "delivered" the IAA Deposits to WEC
for the "particular purpose" of paying certain qualifying subcontractors or vendors, pursuant to
the terms of the Interim Assessment Agreement. WEC agreed to hold and use the IAA Deposits
for this particular purpose only. In point of fact, WEC held the IAA Deposits in a segregated
bank account that is now under the control of Reorganized WEC. WEC further agreed to return
the IAA Deposits to GPC to the extent the amounts paid by GPC to WEC exceeded the actual
cost incurred by WEC.
28.

WEC, as bailee, breached the Interim Assessment Agreement and its

obligations as bailee when it failed to return the IAA Deposits to GPC on or prior to the Plan
Effective Date and ceded control of the Segregated Account to Reorganized WEC, which is not
an authorized bailee. See e.g., In re Newpower, 233 F.3d 922, 931 (6th Cir. 2000) (in a case
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where a debtor improperly transferred funds held as agent for a third party, holding that debtor
never had legal interest in such funds and the third party should be allowed to pursue the
recipients of such funds).
29.

Further, Reorganized WEC does not have title to the IAA Deposits

because WEC, as a bailee, did not have legal title to the IAA Deposits to transfer to Reorganized
WEC pursuant to the Plan. See Begier v. I.R.S., 496 U.S. 53, 59 (1990) ("Because the debtor
does not own an equitable interest in property he holds in trust for another, that interest is not
'property of the estate.'"); In re Warde Elec. Contracting, Inc., 308 B.R. 659, 664 (S.D.N.Y.
2004) ("Property held by a debtor merely as a bailee or an agent for a third-party is
not property of the estate within the meaning of § 541(a)(1)."); In re Newpower, 233 F.3d at 933
("Consequently, it has been settled under the Code and prior law that absent state statutory
enactment to the contrary, if property was in a debtor's hands as bailee or agent, the debtor's
estate holds only the same interest, and the bailor or principal could recover the property or its
proceeds.") (citing Collier on Bankruptcy ¶ 541.06[1][a] (15th ed. 1999)); Matter of Ralph A.
Veon, Inc., 12 B.R. 186, 188–89 (Bankr. W.D. Pa. 1981) ("It is well settled
under bankruptcy law that a bailor may recover property held by a debtor as bailee.
In a bailment relationship, title to the property remains in the bailor and since the trustee takes
only the property rights which the debtor-bailee possessed, title to the property does not become
a part of the debtor's estate.") (citations omitted); see also In re Unicom Computer Corp., 13 F.3d
321, 324 (9th Cir. 1994) ("something held in trust by a debtor for another is [not] property of the
bankruptcy estate").
30.

In addition, the Confirmation Order specifically provides that the Plan

does not affect GPC's ownership rights to the IAA Deposits. See Confirmation Order, ¶ 29
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(providing that "[n]othing in the Plan, the Plan Funding Agreement, or this Confirmation Order
shall affect (a) any ownership rights the [Owners] may have to the funds they provided to the
Debtors pursuant to [the Interim Assessment Agreement] or (b) the rights of the [] Owners or the
Debtors under the [Interim Assessment Agreement].")
31.

Thus, the Court should enforce the Interim Assessment Order and require

Reorganized WEC to return the IAA Deposits, which are the Owners' property, to GPC.
In the Alternative, the Court Should Allow, and Direct Wind
Down Co to Immediately Pay, the IAA Deposits Claim
32.

If the Court is not inclined to require Reorganized WEC to return the IAA

Deposits, the Court should (a) allow the IAA Deposits Claim as an administrative expense and
(b) direct Wind Down Co to immediately pay the IAA Deposits Claim to GPC without prejudice
to the other liabilities asserted in the Administrative Expense Motion.
33.

GPC is entitled, pursuant to section 503(b)(1) of the Bankruptcy Code, to

the allowance of the IAA Deposits Claim as an administrative expense. Section 503(b)(1) of the
Bankruptcy Code provides that "[a]fter notice and a hearing, there shall be allowed
administrative expenses, . . ., including . . . the actual, necessary costs and expenses of preserving
the estate." 11 U.S.C. § 503(b)(1)(A). Under section 503(b)(1)(A), "[a]n expense is
administrative only if it arises out of a transaction between the creditor and the . . . debtor in
possession, and only to the extent that the consideration supporting the claimant's right to
payment was both supplied to and beneficial to the debtor-in-possession in the operation of the
business." In re Bethlehem Steel Corp., 479 F.3d 167, 172 (2d Cir. 2007) (citing Trustees of
Amalgamated Ins. Fund v. Mc Farlin's, 789 F.2d 98, 101 (2d Cir. 1986)).
34.

GPC and WEC entered into the Interim Assessment Agreement after the

Petition Date, and the agreement undoubtedly benefited WEC and its estate. Further, the Interim
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Assessment Agreement, which was approved by this Court, specifically provides that GPC shall
have an administrative expense claim to the extent the IAA Deposits are not returned by WEC.
See Interim Assessment Agreement, ¶ 5 (as amended by Amendment Number 2) (stating that, to
the extent the IAA Deposits are not repaid by the Debtors, "GPC shall have an administrative
claim for such amounts"). WEC has not returned the IAA Deposits, which are now in an account
controlled by Reorganized WEC. Accordingly, the IAA Deposits Claim is a valid administrative
expense claim, and the Plan unambiguously provides that Wind Down Co is required to pay
allowed administrative expense claims. See Plan, § 2.1.
Request for Consolidation of Motions
35.

GPC requests that the Court consolidate the hearing on this Motion with

the hearing on the Enforcement Motion because the two motions present the same issues with
respect to the enforcement of the Owners' rights to recover the IAA Deposits from Reorganized
WEC under the Interim Assessment Agreement, as approved by the Interim Assessment
Agreement Order. GPC has conferred with Reorganized WEC and Wind Down Co on this issue,
and GPC understands that the other parties agree that consolidation of the motions is appropriate.
Request for Evidentiary Hearing
36.

The Order Pursuant to 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 1015(c),

2002(m), and 9007 Implementing Certain Notice and Case Management Procedures [D.I. 101]
(the "Case Management Order") contemplates that, with a few exceptions not applicable here,
most initial hearings are non-evidentiary unless the Court directs otherwise in advance of the
hearing. See Case Management Order, ¶ 31. In light of the foregoing request to consolidate the
hearing on this Motion with the hearing on the Enforcement Motion, which was filed more than
three months ago and with respect to which discovery is underway, GPC requests that the Court
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order that the hearing on this Motion be conducted as an evidentiary hearing. GPC has conferred
with counsel to Reorganized WEC and Wind Down Co who have indicated that they do not
object to this request.
Reservation of Rights
37.

GPC expressly reserves its rights with respect to any other claims it may

have against WEC, Reorganized WEC or Wind Down Co, including, without limitation, the
Improper Payments Claim and the Ongoing Reconciliation Claim asserted in the Administrative
Expense Motion.
No Prior Request
38.

Except as described above solely with respect to the IAA Deposit Claim

portion of the Administrative Expense Motion, no prior request for the relief sought herein has
been made to this Court or any other court.
Notice
39.

Notice of this Motion will be provided pursuant to the Case Management

Order. Due to the nature of the relief requested herein, GPC respectfully submits that no further
notice of this Motion is necessary.
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WHEREFORE, for the reasons set forth herein, GPC respectfully requests that the
Court enter an order, substantially in the form attached hereto as Exhibit A, (i) enforcing the
Interim Assessment Agreement Order and the Owners' rights under the Interim Assessment
Agreement approved thereby; and (ii) directing Reorganized WEC to return the IAA Deposits to
GPC.
Dated: February 19, 2019
New York, New York

Respectfully submitted,
/s/ Peter S. Saba
JONES DAY
Peter S. Saba, Esq.
250 Vesey Street
New York, New York 10281
Telephone: (212) 326-3939
Facsimile: (212) 755-7306
E-mail: psaba@jonesday.com
- and Gregory M. Gordon, Esq.
(pro hac admission granted)
2727 North Harwood Street
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100
E-mail: gmgordon@jonesday.com
- and Daniel J. Merrett
(pro hac admission pending)
1420 Peachtree Street, N.E., Suite 800
Atlanta, Georgia 30309
Telephone: (404) 581-8476
Facsimile: (404) 581-8330
Email: dmerrett@jonesday.com
Counsel for Georgia Power Company, Oglethorpe
Power Corporation, Municipal Electric Authority of
Georgia and the City of Dalton, Georgia
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------- x
In re
:
:
WESTINGHOUSE ELECTRIC
:
COMPANY LLC, et al.,
:
:
Debtors.1
:
------------------------------------------------------- x

Chapter 11
Case No. 17-10751 (MEW)
(Jointly Administered)

ORDER ENFORCING THE INTERIM ASSESSMENT AGREEMENT ORDER
This matter coming before the Court on the Motion of Georgia Power Company
for Entry of an Order Enforcing the Interim Assessment Agreement Order (the "Motion");2 the
Court having reviewed the Motion and the Declaration and having considered the statements of
counsel with respect to the Motion at a hearing before the Court (the "Hearing"); the Court
having found that (i) the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and
1334, (ii) venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409, (iii) this is a
core proceeding pursuant to 28 U.S.C. § 157(b), (iv) notice of the Motion and the Hearing was
sufficient under the circumstances and (v) the relief requested in the Motion is appropriate;
IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED.

1

On September 25, 2018, many of the Debtors' chapter 11 cases were closed pursuant to the Order
(I) Consolidating the Administration of Certain Remaining Matters at the Lead Case; (II) Entering a Final
Decree Closing Certain Affiliate Cases; and (III) Granting Related Relief [D.I. 3956]. The Debtors in the
remaining chapter 11 cases, along with the last four digits of each Debtor's federal tax identification
number, if any, are: Westinghouse Electric Company LLC (0933), Stone & Webster Services LLC (5448),
WEC Carolina Energy Solutions, Inc. (8735), WEC Carolina Energy Solutions, LLC (2002), WECTEC
Global Project Services Inc. (8572), WECTEC LLC (6222) and WECTEC Staffing Services LLC (4135).
The Debtors' principal offices are located at 1000 Westinghouse Drive, Cranberry Township, Pennsylvania
16066.

2

Capitalized terms not otherwise defined herein shall have the meanings given to them in the Motion.
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Reorganized WEC is hereby directed to pay GPC $56,529,801.66, plus

interest that has accrued thereon from November 30, 2018 through the date of payment, within
three business day of entry of this Order.
3.

The relief granted herein shall be without prejudice to the right of

GPC with respect to the other claims asserted in the Administrative Expense Motion and any
other claims it may have against WEC, Reorganized WEC or Wind Down Co.
4.

This Court shall retain jurisdiction with respect to all matters arising from

or related to the implementation, interpretation or enforcement of this Order.

Dated: __________________, 2019
New York, New York
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THE HONORABLE MICHAEL E. WILES
UNITED STATES BANKRUPTCY JUDGE
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