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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

)
In re: ) Chapter 11 

)
WINDSTREAM HOLDINGS, INC., et al.,1 ) Case No. 19-22312 (RDD) 

)
Debtors. ) (Jointly Administered) 

)

NOTICE OF PRESENTMENT OF THE DEBTORS’ MOTION  
 FOR ENTRY OF AN ORDER APPROVING THE  

SETTLEMENT AGREEMENT BETWEEN THE DEBTORS AND THE NEW YORK 
STATE DEPARTMENT OF TAXATION AND FINANCE 

PLEASE TAKE NOTICE that on July 30, 2019, the above-captioned debtors and debtors 

in possession (collectively, the “Debtors”) filed the Debtors’ Motion for Entry of an Order 

Approving the Settlement Agreement Between the Debtors and the New York State Department of 

Taxation and Finance (the “Motion”). 

PLEASE TAKE FURTHER NOTICE that an order, substantially in the form attached 

to the Motion at Exhibit A (the “Proposed Order”), will be presented for signature by the 

1 The last four digits of Debtor Windstream Holdings, Inc.’s tax identification number are 7717.  Due to the large 
number of Debtors in these chapter 11 cases, for which joint administration has been granted, a complete list of 
the debtor entities and the last four digits of their federal tax identification numbers is not provided herein.  A 
complete list of such information may be obtained on the website of the Debtors’ claims and noticing agent at 
http://www.kccllc.net/windstream.  The location of the Debtors’ service address for purposes of these chapter 11 
cases is:  4001 North Rodney Parham Road, Little Rock, Arkansas 72212. 
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Honorable Robert D. Drain of the United States Bankruptcy Court for the Southern District of 

New York (the “Bankruptcy Court”), in Room 248, 300 Quarropas St., White Plains, New York, 

10601, on August 20, 2019, at 12:00 p.m. (prevailing Eastern Time). 

PLEASE TAKE FURTHER NOTICE that any responses or objections to the relief 

requested in the Motion shall:  (a) be in writing; (b) conform to the Federal Rules of Bankruptcy 

Procedure, the Local Bankruptcy Rules for the Southern District of New York, all General Orders 

applicable to chapter 11 cases in the United States Bankruptcy Court for the Southern District of 

New York, and the Final Order Establishing Certain Notice, Case Management, and 

Administrative Procedures [Docket No. 392] (the “Case Management Order”) approved by the 

Court; (c) be filed electronically with the Court on the docket of In re Windstream Holdings, Inc., 

Case 19-22312 (RDD) by registered users of the Court’s electronic filing system and in accordance 

with the General Order M-399 (which is available on the Court’s website at 

http://www.nysb.uscourts.gov); and (d) be served so as to be actually received by August 

13, 2019, at 4:00 p.m., prevailing Eastern Time, by (i) the entities on the Master Service List (as 

defined in the Case Management Order and available on the Debtors’ case website at 

http://www.kccllc.net/windstream) and (ii) any person or entity with a particularized interest in the 

subject matter of the Motion. 

PLEASE TAKE FURTHER NOTICE that if no Objections are timely filed and served 

with respect to the Motion, the Debtors shall, on or after the Objection Deadline, submit to the 

Court an order substantially in the form annexed as Exhibit A to the Motion, which order the 

Court may enter without further notice or opportunity to be heard. 

PLEASE TAKE FURTHER NOTICE that, if an Objection is timely filed and served, a 

hearing (the “Hearing”) will be held to consider the Motion on August 20, 2019, at 10:00 a.m. 

(prevailing Eastern Time) before the Honorable Robert D. Drain, United States Bankruptcy 

19-22312-rdd    Doc 877    Filed 07/30/19    Entered 07/30/19 16:41:56    Main Document  
    Pg 2 of 54



3

Judge for the Southern District of New York, in Room 248, 300 Quarropas St., White Plains, New 

York, 10601. 

PLEASE TAKE FURTHER NOTICE that a copy of the Motion may be obtained free 

of charge by visiting the website of Kurtzman Carson Consultants LLC at 

http://www.kccllc.net/windstream.  You may also obtain copies of any pleadings by visiting the 

Court’s website at http://www.nysb.uscourts.gov in accordance with the procedures and fees set 

forth therein. 

Dated:  July 30, 2019 /s/ Stephen E. Hessler, P.C. 
New York, New York Stephen E. Hessler, P.C. 

Marc Kieselstein, P.C. 
KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
- and -
James H.M. Sprayregen, P.C.
Ross M. Kwasteniet, P.C. (admitted pro hac vice)
Brad Weiland (admitted pro hac vice)
KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
300 North LaSalle Street
Chicago, Illinois 60654
Telephone: (312) 862-2000
Facsimile: (312) 862-2200

Counsel to the Debtors and Debtors in Possession 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

)
In re: ) Chapter 11 

)
WINDSTREAM HOLDINGS, INC., et al.,1 ) Case No. 19-22312 (RDD) 

)
Debtors. ) (Jointly Administered) 

)

DEBTORS’ MOTION, FOR ENTRY OF AN ORDER APPROVING THE 
SETTLEMENT AGREEMENT BETWEEN THE DEBTORS AND THE NEW YORK 

STATE DEPARTMENT OF TAXATION AND FINANCE 

Windstream Holdings, Inc. and its debtor affiliates as debtors and debtors in possession in 

the above-captioned chapter 11 cases (collectively, the “Debtors”) respectfully state the following 

in support of this motion: 

Relief Requested 

1. The Debtors seek entry of an order, substantially in the form attached hereto as

Exhibit A (the “Order”), approving the proposed settlement agreement, annexed to the Order as 

1 The last four digits of Debtor Windstream Holdings, Inc.’s tax identification number are 7717.  Due to the large 
number of Debtors in these chapter 11 cases, for which joint administration has been granted, a complete list of 
the debtor entities and the last four digits of their federal tax identification numbers is not provided herein.  A 
complete list of such information may be obtained on the website of the Debtors’ claims and noticing agent at 
http://www.kccllc.net/windstream.  The location of the Debtors’ service address for purposes of these chapter 11 
cases is:  4001 North Rodney Parham Road, Little Rock, Arkansas 72212. 
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Exhibit 1 (the “Settlement Agreement”), between the Debtors and the New York State 

Department of Taxation and Finance (the “Department”).  Additionally, the Debtors seek authority 

to effectuate a setoff between an additional liability (the “Additional NY Tax Claim”), annexed to 

the Order as Exhibit 2 and a refund (the “NY Refund”), annexed to the Order as Exhibit 3, issued 

and agreed to by the Department. 

Jurisdiction and Venue 
 

2. The United States Bankruptcy Court for the Southern District of New York 

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the 

Amended Standing Order of Reference from the United States District Court for the Southern 

District of New York, dated February 1, 2012.  The Debtors confirm their consent, pursuant to rule 

7008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), to the entry of a 

final order by the Court in connection with this motion to the extent that it is later determined that 

the Court, absent consent of the parties, cannot enter final orders or judgments in connection 

herewith consistent with Article III of the United States Constitution.   

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The bases for the relief requested herein are sections 105(a) and 363 of the 

Bankruptcy Code and Bankruptcy Rule 9019. 

Background 

5. The Debtors are a leading provider of advanced network communications and 

technology solutions for businesses across the United States.  The Debtors also offer broadband, 

entertainment and security solutions to consumers and small businesses primarily in rural areas in 

18 states.  Additionally, the Debtors supply core transport solutions on a local and long-haul fiber 

network spanning approximately 150,000 miles and have over 11,000 employees. 
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6. On February 25, 2019 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code.  A detailed description of certain facts 

and circumstances surrounding these chapter 11 cases is set forth in the Declaration of Tony 

Thomas, Chief Executive Officer and President of Windstream Holdings, Inc., (I) in Support of 

Debtors’ Chapter 11 Petitions and First Day Motions and (II) Pursuant to Local Bankruptcy Rule 

1007-2 [Docket No. 27] (the “First Day Declaration”), filed on the Petition Date. 

7. The Debtors’ chapter 11 cases have been consolidated for procedural purposes only 

and are being jointly administered pursuant to Bankruptcy Rule 1015(b) [Docket No. 56].  The 

Debtors continue to operate their business and manage their property as debtors in possession 

pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  On March 12, 2019, the United 

States Trustee for the Southern District of New York appointed the creditors’ committee pursuant 

to section 1102 of the Bankruptcy Code [Docket No. 136]. 

The Settlement Background 
 

8. The Department has asserted that Earthlink, Inc. and certain of its affiliates owe 

approximately $1,275,000 of state and local income tax claims for the period beginning in 2011 

and ending in 2013 (and associated interest and penalties with respect thereto).  The claims 

primarily relate to a dispute regarding the application of state net operating loss (“NOL”) rules 

arising from the New York franchise tax on general business corporations, imposed pursuant to 

Article 9A of the Tax Law (the “NY Franchise Tax Claims”), and the Metropolitan Transportation 

Business Tax (the “MT Business Tax Claims,” and, together with the NY Franchise Tax Claims, 

the “NY Tax Claims”). 
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9. Although not free from doubt, the Debtors have determined that it is likely that each 

of the NY Tax Claims would constitute priority tax claims pursuant to section 507(a)(8)(A) of the 

Bankruptcy Code.2 

10. After carefully evaluating the substantive arguments, costs associated with 

contesting the proposed amounts, and potential ability to subject the claim to the deferred payment 

provisions of Section 1129(a)(9)(C), the Debtors negotiated the proposed settlement with the 

Department, which provides for a single $725,000 payment to be made within 20 days of a court 

order approving the Settlement Agreement. 

11. If the Settlement Agreement is not approved, the Debtors anticipate that the 

Department will submit claims totaling approximately $1,270,000.3  Given the uncertainty and 

expense of potential litigation of the NY Tax Claims (whether in this Court or pursuant to 

applicable state procedures), the Settlement Agreement is advantageous for the Debtors and is in 

the best interests of their estates under the Debtors’ sound business judgment. 

12. In light of the Debtors significant ongoing business operations and complex chapter 

11 cases, the Debtors believe it is in the best interest of all stakeholders to enter into the Settlement 

Agreement.  The Debtors and the Department have negotiated in good faith on resolving the NY 

Tax Claims for purposes of maximizing the value of the Debtors’ estates and minimizing 

disruption to the Debtors’ operations and progression through chapter 11. 

                                                 
2  Under applicable state law, the period of assessment with respect to the NY Tax Claims remained open by virtue 

of an agreement to extend the assessment period.  See Section 507(a)(8)(A)(iii).   Nothing contained herein shall 
be deemed an admission that such claims constitute priority tax claims (including on the basis that some or all of 
such  or prejudice the Debtors or any party in interest from later disputing the validity and amount of such claims 
in the event that the relief requested pursuant to this Motion is not granted.  

3  The Settlement Agreement does not address certain other outstanding tax claims and refund amounts which are 
still being discussed.  
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13. The Settlement Agreement provides the Debtors with a number of important 

benefits, including the full and final settlement of all matters related to the NY Tax Claims.  Simply 

stated, the Settlement Agreement enables the Debtors to avoid the uncertainty, delay and costs of 

potentially protracted litigation regarding the NY Tax Claims.  The Debtors submit that approval 

of the Settlement Agreement is in the best interest of its estates. 

14. In addition to the NY Tax Claims described above, in an effort to generally resolve 

outstanding issues with the New York taxing authorities, pursuant to this Motion, the Debtors are 

also seeking the authority to resolve two smaller issues.  The Additional NY Tax Claim is a claim 

asserted against EarthLink Holdings Corp. for the 2014-2017 tax years, in an amount of 

approximately $34,000.  The NY Refund is a refund asserted by One Communications Corp. for 

the 2011-2012 tax year in an amount of approximately $30,600.  There are no contested issues 

with respect to either the Additional NY Tax Claim or the NY Refund.  However, the New York 

taxing authorities have agreed that, if they are permitted to promptly offset the NY Refund against 

the Additional NY Tax Claim (the “NY Setoff”), they will forgive the excess amount of the 

Additional NY Tax Claim.  Therefore, in order to minimize expenses and capture a nearly 10% 

discount with respect to the Additional NY Tax Claim, the Debtors seek the authority to effectuate 

the NY Setoff.  

Basis for Relief 
 

I. The Settlement Agreement Represents a Favorable Resolution of the NY Tax Claims 
Between the Parties and Reflects The Debtors’ Sound Business Judgment. 

15. Bankruptcy Rule 9019(a) provides that, “after notice and a hearing, the court may 

approve a compromise or settlement.”  Fed. R. Bankr. P. 9019(a).  In determining whether to 

approve a settlement as fair and equitable under Bankrupt Rule 9019, courts in the Second Circuit 

consider what is often referred to as the “Iridium” factors:  (a) the balance between the litigation’s 
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possibility of success and the settlement’s future benefits; (b) the likelihood of complex and 

protracted litigation, with its attendant expense, inconveniences, and delay; (c) the paramount 

interest of the creditors; (d) whether other parties in interest affirmatively support the proposed 

settlement; (e) the nature and breadth of releases to be obtained by officers and directors; 

(f) whether the competency and experience of counsel support the settlement; and (g) the extent to 

which the settlement is the produce of arm’s-length bargaining.  See In re Iridium Operating LLC, 

478 F.3d 452, 462 (2d Cir. 2007); see also Drexel Burnham Lambert Grp., Inc., 960 F.2d 285, 292 

(2d Cir. 1992); In re Ionosphere Clubs, Inc., 156 B.R. 414, 428 (S.D.N.Y. 1993), aff’d, 17 F.3d 

600 (2d Cir. 1994).  

16. A settlement under Bankruptcy Rule 9019 need not result in the best possible 

outcome for the debtors, but must not “fall below the lowest point in the range of reasonableness.”  

In re Drexel Burnham Lambert Grp., Inc., 134 B.R. 493, 595 (Bankr. S.D.N.Y. 1991).  In 

determining the range of reasonableness, the bankruptcy court need not decide the numerous issues 

of law and fact raised by the settlement.  See Cosoff v. Rodman (In re W.T. Grant Co.), 699 F.2d 

599, 608 (2d Cir. 1983) (citing Newman v. Stein, 464 F.2d 689, 693 (2d Cir. 1972)).  In other 

words, the court does not need to conduct a “mini-trial” of the underlying facts and merits; it needs 

only to evaluate those facts that are necessary to allow it to assess the settlement and to make an 

independent judgment about the settlement.  See In re Charter Commc’ns, 419 B.R. 221, 252 

(Bankr. S.D.N.Y. 2009) (“The standard does not require that the settlement be the best the debtor 

could have obtained nor does it require the court to conduct a mini-trial of the questions of law 

and fact.”). 

17. Ultimately, the decision to accept or reject a compromise or settlement is within the 

sound discretion of the bankruptcy court.  Nellis v. Shugrue, 165 B.R. 115, 123 (S.D.N.Y. 1994) 

(“Although a judge must consider the fairness of the settlement to the estate and its creditors, the 
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judge is not required to assess the minutia of each and every claim.”); Drexel Burnham, 134 B.R. 

at 505; see also Abeles v. Infotechnology (In re Infotechnology), 1995 U.S. App. LEXIS 39883, at 

*4–5 (2d Cir. Nov. 9, 1995) (noting that in determining whether to approve a debtor’s motion to 

settle a controversy, a court does not substitute its judgment for that of the debtor).  

18. A court should exercise its discretion in favor of a settlement wherever possible, as 

settlements are generally favored in bankruptcy.  In re Adelphia Commc’ns Corp., 368 B.R. 140, 

226 (Bankr. S.D.N.Y. 2007) (“As a general matter, settlements or compromises are favored in 

bankruptcy and, in fact, encouraged.”); see also In re Hibbard Brown & Co., 217 B.R. 41, 46 

(Bankr. S.D.N.Y. 1998) (“The decision to grant or deny a settlement or compromise lies squarely 

within the discretion of the bankruptcy court [and such] discretion should be exercised in light of 

the general public policy favoring settlements.”) (citing Nellis v. Shugrue, 165 B.R. 115, 121 

(S.D.N.Y. 1994); In re Michael Milken & Assocs. Secs. Litig., 150 F.R.D. 46, 53 (S.D.N.Y. 1993) 

(noting the paramount public policy for settlements)).4   

19. The Settlement Agreement represents a fair and equitable compromise, falls well 

within the range of reasonableness, and satisfies each of the Iridium factors.  More specifically, 

the exercise by the Department of their statutory remedies under applicable tax law in these chapter 

11 cases could lead to litigation, which would consume significant estate resources at this critical 

juncture, and the Debtors would face a meaningful possibility of an adverse outcome in any such 

litigation.  In contrast, the Settlement Agreement immediately resolves the NY Tax Claims in a 

                                                 
4   Further, under Section 105(a) of the Bankruptcy Code, the Court “may issue any order, process, or judgment that 

is necessary or appropriate to carry out the provisions of [the Bankruptcy Code].”  Authorizing the Debtors to 
proceed with the Settlement Agreement falls squarely within the spirit of Bankruptcy Rule 9019 as well as the 
Bankruptcy Code’s predilection for compromise.  Thus, to the extent necessary, Section 105(a) relief is 
appropriate in this instance and would best harmonize the settlement processes contemplated by the Bankruptcy 
Code. 
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consensual manner through the settlement payment, thereby reducing uncertainty and distraction 

to the estates. 

20. With respect to the third Iridium factor, the Settlement Agreement will also allow 

the Debtors to continue business operations in the ordinary course and without distraction of 

unnecessary litigation in their chapter 11 cases.  This, in turn, reduces any possible credit risk 

with respect to the Debtors.   

21. Finally, the Debtors are hopeful that the Settlement Motion will not be opposed by 

the creditors committee, prepetition agents, ad hoc group of first lien lenders, ad hoc group of 

second lien lenders, ad hoc group of Midwest noteholders, or indenture trustees.  Thus, the terms 

of the Settlement Agreement satisfy the Bankruptcy Rule 9019 factors applied in this jurisdiction 

and the Debtors respectfully request that the Court approve the Settlement Agreement and 

authorize the Debtors to perform thereunder. 

22. Likewise, the NY Setoff allows the Debtors to capture a nearly 10% claim discount 

with respect to an otherwise-uncontested liability, while also minimizing expenses, which plainly 

maximizes the Debtors’ value for all stakeholders. 

Reservation of Rights 

23. Nothing contained in this motion or any actions taken pursuant to any order 

granting the relief requested by this motion is intended or should be construed as (a) an admission 

as to the validity of any particular claim against the Debtors, (b) a waiver of the Debtors’ rights to 

dispute any particular claim on any grounds, (c) a promise or requirement to pay any particular 

claim, (d) an implication or admission that any particular claim is of a type specified or defined in 

this motion or any order granting the relief requested by this motion, (e) a request or authorization 

to assume any agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code, (f) a 

waiver or limitation of the Debtors’ rights under the Bankruptcy Code or any other applicable law, 
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or (g) a concession by the Debtors that any liens (contractual, common law, statutory, or otherwise) 

satisfied pursuant to this motion are valid, and the Debtors expressly reserve their rights to contest 

the extent, validity, or perfection or seek avoidance of all such liens.  If the Court grants the relief 

sought herein, any payment made pursuant to the Court’s order is not intended and should not be 

construed as an admission as to the validity of any particular claim or a waiver of the Debtors’ 

rights to subsequently dispute such claim.   

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

24. To successfully implement the foregoing, the Debtors request that the Court enter 

an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) and 

that the Debtors have established cause to exclude such relief from the 14-day stay period under 

Bankruptcy Rule 6004(h). 

Motion Practice 
 

25. This motion includes citations to the applicable rules and statutory authorities upon 

which the relief requested herein is predicated and a discussion of its application to this motion.  

Accordingly, the Debtors submit that this motion satisfies Local Rule 9013-1(a). 

Notice 

26. The Debtors have provided notice of this motion to: (a) the entities on the Master 

Service List (as defined in the Case Management Order and available on the Debtors’ case website 

at www.kccllc.net/windstream) and (b) any person or entity with a particularized interest in the 

subject matter of this motion.  The Debtors respectfully submit that no other or further notice is 

necessary. 

No Prior Request 
 

27. No prior request for the relief sought in this motion has been made to this or any 

other court. 
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WHEREFORE, the Debtors respectfully requests that the Court enter the Order granting 

the relief requested herein and such other relief as the Court deems appropriate under the 

circumstances. 

Dated:  July 30, 2019 /s/ Stephen E. Hessler, P.C. 
New York, New York Stephen E. Hessler, P.C. 
 Marc Kieselstein, P.C. 
 KIRKLAND & ELLIS LLP 

 

KIRKLAND & ELLIS INTERNATIONAL LLP 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
- and - 

 James H.M. Sprayregen, P.C. 
 Ross M. Kwasteniet, P.C. (admitted pro hac vice) 
 Brad Weiland (admitted pro hac vice) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 300 North LaSalle Street 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
  
 Counsel to the Debtors and Debtors in Possession 
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Exhibit A 
 

Proposed Order
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
WINDSTREAM HOLDINGS, INC., et al.,1 ) Case No. 19-22312 (RDD) 
 )  
    Debtors. ) (Jointly Administered) 
 )  

 
ORDER APPROVING THE SETTLEMENT  

AGREEMENT BETWEEN THE DEBTORS AND THE  
NEW YORK STATE DEPARTMENT OF TAXATION AND FINANCE 

 
Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of an order (this “Order”) approving the Settlement 

Agreement, annexed hereto as Exhibit 1, and the NY Setoff of the Additional NY Tax Claim, 

annexed hereto as Exhibit 2, and the NY Refund, annexed hereto as Exhibit 3, between the 

Debtors and the Department; all as more fully set forth in the Motion; and upon the First Day 

Declaration; and this Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334 and the Amended Standing Order of Reference from the United States District Court for the 

Southern District of New York, dated January 31, 2012; and that this Court may enter a final order 

consistent with Article III of the United States Constitution; and this Court having found that venue 

of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; 

and this Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b); and this 

                                                 
1 The last four digits of Debtor Windstream Holdings, Inc.’s tax identification number are 7717.  Due to the large 

number of Debtors in these chapter 11 cases, for which joint administration has been granted, a complete list of 
the debtor entities and the last four digits of their federal tax identification numbers is not provided herein.  A 
complete list of such information may be obtained on the website of the Debtors’ claims and noticing agent at 
http://www.kccllc.net/windstream.  The location of the Debtors’ service address for purposes of these chapter 11 
cases is:  4001 North Rodney Parham Road, Little Rock, Arkansas 72212. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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Court having found that the Debtors’ notice of the Motion and opportunity for a hearing on the 

Motion were appropriate under the circumstances and no other notice need be provided; and this 

Court having reviewed the Motion; and this Court having determined that the legal and factual 

bases set forth in the Motion establish just cause for the relief granted herein; and upon all of the 

proceedings had before this Court; and after due deliberation and sufficient cause appearing 

therefor, it is HEREBY ORDERED THAT: 

1. The Motion is granted as set forth herein. 

2. Pursuant to Bankruptcy Rule 9019, the Debtors are authorized to enter into and 

perform under the Settlement Agreement, and perform, execute, and deliver all documents, and 

take all actions, necessary to immediately continue and fully implement the Settlement Agreement 

in accordance with the terms, conditions, and agreements set forth or provided for therein, all of 

which are approved. 

3. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order 

are immediately effective and enforceable upon its entry. 

4. For the avoidance of doubt, the automatic stay will be lifted for the limited purpose 

to allow for setoff of any amounts owing to the Debtors against amounts to be paid pursuant to the 

Settlement Agreement to the extent necessary to effectuate the terms of the Settlement Agreement. 

5. The Debtors are authorized to effectuate the NY Setoff and to execute any closing 

agreement or other written agreement with the relevant taxing authorities necessary in furtherance 

thereof.   
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6. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order in accordance with the Motion. 

7. This Order shall bind the Debtors, their estates and any successors or assigns, 

including without limitation any trustee, liquidating trustee, or other estate representative. 

8. The Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order. 

White Plains, New York  
Dated: ____________, 2019  

  
 THE HONORABLE ROBERT D. DRAIN 

UNITED STATES BANKRUPTCY JUDGE 
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CLOSING AGREEMENT

 

 

 

  

Pursuant to subsection Eighteenth of Section 171 of the New York State Tax Law, 

Earthlink Inc. and Combined Affiliates as listed in the attached Exhibits A and B, hereinafter 

collectively referred to as the (“Taxpayer”) and the Commissioner of Taxation and Finance 

(“Commissioner”) as head of the New York State Department of Taxation and Finance, Division 

of Taxation (“Department”) hereby enter into this Closing Agreement (“Agreement”) regarding 

the taxes for the period January 1, 2011 through December 31, 2013 (“Audit Period”).   

  

 WHEREAS, the Taxpayer is currently under audit by the Department with respect to its 

franchise tax liability for the Audit Period and the Taxpayer and the Commissioner seek to resolve 

their differences and enter into this Agreement giving due regard to the previously unresolved 

issues of fact and law regarding the liabilities of or refund due the Taxpayer for the subject taxes, 

interest and penalties for the Audit Period under the provisions of Articles 9-A and 27 of the New 

York State Tax Law, and regarding any other matters or periods expressly provided for within this 

Agreement. 

 

 WHEREAS, on February 25, 2019, Earthlink Inc. and Combined Affiliates, et al, filed 

a case under Chapter 11 of title 11 of the United States Code in the United States Bankruptcy 

Court for the Southern District of New York (“Bankruptcy Court”), case No. 19-22312, et al 

(the “Chapter 11 Proceedings”). 

 

 WHEREAS, this agreement is subject to approval by the Bankruptcy Court.  

 

 

IN THE MATTER OF 

Earthlink, Inc. and Combined Affiliates 
 

EIN:  58-2511877 
 

Audit Case:  X-477366445 
 

                       

For a Corporation Tax Audit under Articles 9-A 

and 27 of the New York State Tax Law for the 

Audit Period January 1, 2011 through  

December 31, 2013.  
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 NOW, THEREFORE, the Taxpayer and the Commissioner hereby mutually agree as 

follows: 

 

 FIRST, the Taxpayer shall remit to the Commissioner the sum of $725,000 representing 

additional tax in the amount of $448,145, penalty in the amount of 0, and applicable interest in the 

amount of $276,855 for the Audit Period as determined per Schedules “A” through “J”. Such 

remittance shall be in full payment and satisfaction of the additional franchise taxes under Article 

9-A and corresponding penalties and interest due for the Audit Period except as otherwise 

specifically provided for within this Agreement.   

 

 SECOND, the Taxpayer shall submit a motion for approval of the Closing Agreement to 

the Bankruptcy Court and agrees to make full payment to the Department within twenty (20) 

business days of approval of the Bankruptcy Court.  After payment is received, the Commissioner 

agrees to withdraw the proofs of claim for the tax liability under Article 9-A and corresponding 

liability under Article 27 listed on the claims register in the Chapter 11 Proceedings related to this 

agreement within twenty (20) business days. 

 

 THIRD, the Taxpayer agrees to waive the restrictions provided for in New York State Tax 

Law Section 1081(c) and hereby grants consent to the assessment and collection of the amounts 

due.  

 

FOURTH, the Commissioner agrees not to impose any penalties under Article 27 of the 

New York State Tax Law against the Taxpayer for the issues at hand with regard to taxes imposed 

under Article 9-A for the Audit Period except as specifically provided herein. 

 

FIFTH, this Agreement is valid for the Audit Period and has no impact on franchise tax 

liabilities or filing positions of other periods, except as set forth below and as otherwise 

specifically provided for in this Agreement.  The Net Operating Loss carryforward into periods 

subsequent to the Audit Period is $61,526,174 per Schedule J and $416,840,611 of Net 

Operating Loss limited by Section 382 of the Federal Tax Law per schedules J-1 and J-2. New 

York State Tax Law Section 210.1(a)(ix). 

 

 SIXTH, the Taxpayer agrees to waive any rights to protest, agrees to withdraw all pending 

protests and agrees they are not entitled to any additional refund of the tax paid under Articles 9-

A and 27 of the New York State Tax Law for the Audit Period and agrees not to file any future 

claims for refund related to the Audit Period. 
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 SEVENTH, this Agreement is strictly confidential between the Department and the 

Taxpayer, and shall not be made known to any other party except (i) taxing jurisdictions with 

whom the Department has entered into a lawful information exchange agreement, (ii) with the 

prior consent of the other party hereto, (iii) or otherwise required by law, including the 

Administrative Code of the City of New York, which requires the Taxpayer to report its final 

New York State audit adjustments, described on Schedules “A” through “J”, to the New York 

City Department of Finance or (iv) as required or necessary in connection with the Chapter 11 

Proceedings. 

 

EIGHT, this Agreement sets forth the entire understanding between the Taxpayer and 

the Commissioner with respect to Article 9-A for the Audit Period and the subject matter hereof 

and supersedes any prior negotiations, agreements, understandings or arrangements between 

them with respect to the Audit Period and the subject matter hereof.  Except as otherwise 

provided for within this Agreement, this Agreement shall be final, conclusive and irrevocable for 

the liabilities of the Taxpayer for the subject taxes, penalties, interest and Audit Period, and 

except upon a showing of fraud, malfeasance or misrepresentation of a material fact: (a) the case 

shall not be reopened as to the matters agreed upon or the Agreement modified, by any officer, 

employee, or agent of this state, and (b) in any suit, action, or proceeding, this Agreement, or any 

determination, assessment, collection, payment, cancellation, abatement, refund or credit made in 

accordance herewith, shall not be annulled, modified, set aside or disregarded. 

 

 NINTH, nothing in this Agreement shall preclude the Department from investigating and 

pursuing additional tax, interest and penalty due with respect to a "reportable transaction" or a 

"New York reportable transaction" referenced in New York State Tax Law Section 25 or an 

"abusive tax avoidance transaction" referenced in New York State Tax Law Section 1083 (c)(11). 

 

 TENTH, this Agreement shall be binding on New York State, the Taxpayer and the 

Taxpayer’s respective successors and assigns. The parties represent that the individuals signing 

this Agreement are duly authorized by the respective parties to execute this Agreement on their 

behalf.  
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 IN WITNESS WHEREOF, the parties have caused this Agreement to be executed on the 

dates shown below. 

 

 

Date:  _________________  

 

Earthlink, Inc. and Combined Affiliates 
EIN:  58-2511877 
 

  By:  ________________________________ 

 

 

 

 

 

 

 

 

 

 

Signature of Taxpayer or Authorized Representative 

 

_____________________________________ 

_____________________________________ 

Print Name and Title of Taxpayer or 

Authorized Representative 

 

Date:  _________________  
 

 

 

 

 

New York State Department of 
Taxation and Finance  

_____________________________________ 

Commissioner of Taxation and Finance, 

by Director of Tax Audits 
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Additional NY Tax Claim
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Exhibit 3 

NY Refund 
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