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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

 

   

  ) 

In re:  ) Chapter 11 

  ) 

WINDSTREAM FINANCE, CORP., et al., ) Case No. 19-22397 (RDD) 

  ) 

 Debtors. ) (Formerly Jointly Administered 

  )  under Lead Case Windstream 

  )  Holdings, Inc., 19-22312) 

  ) 

WINDSTREAM HOLDINGS, INC., et al., ) 

  ) 

 Plaintiffs, ) Adv. Pro. No. 19-08246 

  ) 

vs.  ) 

  ) 

CHARTER COMMUNICATIONS, INC. ) 

and CHARTER COMMUNICATIONS  ) 

OPERATING, LLC,  )  

  )  

 Defendants. )  

__________________________________________)  

 

REPLY IN FURTHER SUPPORT OF MOTION TO APPROVE SUPERSEDEAS BOND  
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1. Defendants Charter Communications, Inc. and Charter Communications Operating, 

LLC (collectively, “Charter”) submit this reply in further support of Charter’s Motion to Approve 

Amount of Supersedeas Bond (Adv. Pro. Dkt. No. 336, the “Motion”) and in response to Plaintiffs’ 

Objection to Charter’s Motion to Approve Supersedeas Bond (Adv. Pro. Dkt. No. 339, the 

“Objection” or “Obj.”).  For the avoidance of doubt, notwithstanding Charter’s Notice of Appeal 

(Adv. Pro. Dkt. No. 337), the Court retains jurisdiction over supplementary proceedings 

concerning its judgments.  Cessna Fin. Corp. v. Al Ghaith Holding Co. PJSC, No. 15 CIV. 9857 

(PGG), 2021 WL 603012, at *2 (S.D.N.Y. Feb. 16, 2021); cf. Fed. R. Bankr. P. 8007(a)(2) (motion 

for approval of bond provided to obtain a stay of judgment “may be made either before or after the 

notice of appeal is filed”). 

2. As a threshold matter, Windstream “does not oppose a stay of this Court’s judgment” 

and the parties reached agreement on the “amount of the bond.”  Obj. ¶ 3.  Nevertheless, 

Windstream advances three objections to the proposed form of bond.1   As discussed herein, 

Windstream’s objections should be overruled. 

3. First, Windstream incorrectly asserts that Charter is seeking to have its proposed 

bond (the “Proposed Bond”) “cover both an appeal to the District Court and a future possible 

appeal to the [U.S. Court of Appeals,] Second Circuit.”  Obj. ¶ 3 (emphasis in the original).  Rather, 

the Proposed Bond merely would provide that it would not be payable in the event that the District 

Court or the Court of Appeals, in their discretion, determines to stay the effect of a putative 

affirmance pending consideration by the Court of Appeals.   

                                                 
1   Charter’s proposed form of bond (“Proposed Bond”) is attached as Exhibit A hereto.  

Exhibit 2 to Windstream’s Objection shows the differences between Charter’s Proposed Bond and 

Windstream’s proposed bond. 
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4. Windstream misunderstands the Proposed Bond.  As clearly stated in section “a” 

of the Proposed Bond, Charter (jointly and severally) and its surety, Federal Insurance Company, 

each “promise to pay” within thirty days of the judgment being affirmed “by either of the Appellate 

Courts….”  Proposed Bond at 2, ¶(a) (emphasis added).  Thus, subject only to a subsequent stay 

granted within such 30-day period, the Proposed Bond would be payable upon the District Court’s 

putative affirmance.   

5. Absent a stay imposed by the District Court or Court of Appeals, nothing in the 

Proposed Bond automatically bars payment pending a further appeal to the Second Circuit by 

Charter.  Rather, the Proposed Bond merely provides that the promise to pay is not triggered in the 

event that the putative affirmance is stayed during the 30-day window pending further appeal.  

Proposed Bond at 2 (conditioning section (a)’s triggering event upon such affirmance not being 

“stayed pending further appeal”).  Charter agrees with Windstream that “if the District Court 

renders a decision that Charter wishes to appeal, Charter will need to obtain a new stay from the 

District Court [or the Court of Appeals] in order to stay the District Court’s adverse judgment.”  

Obj. ¶ 7 (emphasis in the original).  The decision to stay, in this regard, will be the District Court’s 

(or the Second Circuit’s).  Fed. R. Bankr. P. 8025(b); (c) (appellate court’s power not limited).   

6. Windstream’s position, if accepted, would be unfair to Charter in the exercise of its 

appellate rights.  In the event that the District Court’s putative decision in favor of Windstream is 

in fact stayed (by either the District Court under Fed. R. Bankr. P. 8025(b) or the Second Circuit 

pursuant to Fed. R. App. P. 8), the Proposed Bond should not be payable nevertheless as that would 

undercut the whole point of the stay.  Indeed, Fed. R. Bankr. P. 8025(c) confirms this conclusion, 

providing that “[i]f the district court [] enters a judgment affirming an order, judgment, or decree 

of the bankruptcy court, a stay of the district court’s [] judgment automatically stays the bankruptcy 
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court’s order, judgment, or decree for the duration of the appellate stay.”  Fed. R. Bankr. P. 8025(c) 

(emphasis added).   

7. It is inconsistent with the Bankruptcy Procedure Rules, and simply makes no sense, 

to provide a bond that is payable upon an affirmance, when the affirmance is stayed pending further 

appeal.  To be certain, Charter is not asking this Court to stay any District Court decision and is 

not asking this Court to approve any bond as grounds for such a stay.     

8. Second, notwithstanding Windstream’s prior agreement to the amount of the 

Proposed Bond (i.e., $19.5 million), Windstream now argues that the “form of the bond … does 

not cover the entire scope of this Court’s judgment,” Obj. ¶ 8, requesting that the bond cover its 

legal fees in defending Charter’s appeal.  This request should be denied.  See North Carolina v. 

Pearce, 395 U.S. 711, 724 (1969) (“A court is without right to put a price on an appeal.”) (cleaned 

up). 

9. It is true that this Court determined Windstream was “entitled to damages in the 

amount of the reasonable attorneys’ fees and expenses incurred because of Defendants’ breach of 

the automatic stay under section 362(a)(3) of the Bankruptcy Code.”  Memorandum of Decision 

on Count VI (Contempt For Violation Of The Automatic Stay) and Count VII (Equitable 

Subordination) at 39 (granting damages based on outside counsel’s fees and fees of expert witness) 

(Adv. Pro. Dkt. No. 332).  But, these amounts are already encapsulated in the Court’s judgment.  

This Court did not rule that the prospective legal fees incurred by Windstream in defending any 

future appeal were appropriate damages as a result of the stay violation found by this Court.  

10. Local Rule 8007-1 reflects the lack of merit in Windstream’s position.  That rule 

provides that a supersedeas bond “shall be in the amount of the judgment, plus interest at a rate 

consistent with 28 U.S.C.§ 1961, and $250 to cover costs and such damages for delay as may be 
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awarded.”  United States Bankruptcy Court Southern District of New York Local Rule 8007-1 

(emphasis added).  The rule simply does not provide for legal fees incurred in defending a 

subsequent appeal.   

11. Nor do the cases cited by Windstream support its demand.  Windstream cites 

Poplar Grove Planting & Ref. Co. v. Bache Halsey Stuart, Inc., 600 F.2d 1189, 1191 (5th Cir. 

1979) for the unremarkable notion that the amount of the bond should cover the “entirety of [the 

Court’s] judgment.”  Obj. ¶ 8.  That is not an issue here.  As noted, the full amount of the Court’s 

judgment is covered by the Proposed Bond.  Nowhere does Poplar Grove hold that an appellant 

must bond the expenses of an appellee defending against a forthcoming or pending appeal.2   

12. Charter is statutorily afforded the right to appellate review of the Court’s judgment 

under 28 U.S.C. § 158.  Moreover, Fed. R. Bankr. P. 7062 itself does not provide for the recovery 

of attorneys’ fees.  Bass v. First Pacific Networks, Inc., 219 F.3d 1052, 1054 (9th Cir. 2000) 

(“Importantly, neither Rule 65.1, nor Rule 62(d), under which the bond in the instant appeal was 

                                                 
2   Nor does Trans World Airlines, Inc. v. Hughes, 515 F.2d 173 (2d Cir. 1975), concerning 

the “costs” of obtaining a letter of credit and providing audited financial statements pending appeal, 

in any respect support the proposition that an appellant should bond appellee’s legal fees in 

defending an appeal.  Notably, however, Judge Timbers’s dissent is helpful in reference to the 

Supreme Court’s admonition that “[i]tems proposed by winning parties as costs should always be 

given careful scrutiny.  Any other practice would be too great a movement in the direction of some 

systems of jurisprudence that are willing, if not indeed anxious, to allow litigation costs so high as 

to discourage litigants from bringing lawsuits, no matter how meritorious they might in good faith 

believe their claims to be.”  Id. at 181 citing Farmer v. Arabian American Oil Company, 379 U.S. 

227, 235 (1964). 

The other cases cited by Windstream do not support its position.  In Murphy v. Arlington 

Cent. Sch. Dist. Bd. of Educ., No. 99 CIV. 9294 (CSH), 2003 WL 22048775, at *1 (S.D.N.Y. Sept. 

2, 2003), the underlying judgment, like the judgment here, was premised on fees.  Id.  And yet the 

court does not anywhere bless the propriety of bonding an appellee’s legal fees in defending the 

appeal.  Jack Frost Lab’ys, Inc. v. Physicians & Nurses Mfg. Corp., No. 92 CIV. 9264 (MGC), 

1996 WL 479245, at *1 (S.D.N.Y. Aug. 23, 1996) simply does not advance the analysis at all.   
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posted, provides for the recovery of attorney’s fees, and both rules are silent on recovery of costs 

or damages.”).   

13. Even assuming that Windstream’s legal fees incurred in defending the appeal could 

be charged to Charter, that determination should be made by an appellate court, if any court.  

Furthermore, the amount that Charter agreed to post through the Proposed Bond ($19.5 million) 

exceeds the Court’s actual judgment ($19.18 million), thereby providing a cushion of bonded 

coverage in the event an appellate court were to determine such legal fees should be awarded over 

Charter’s objection.  For all of these reasons, Windstream’s demand should be denied.   

14. Third, and finally, Windstream’s request to remove language providing for the 

unremarkable proposition that the Proposed Bond will not be payable for portions of the judgment 

that the appellate court does not affirm should also be rejected.  Here, the parties are in conceptual 

agreement.  The parties agree that the Proposed Bond is meant to provide surety for amounts that 

are affirmed (and only for amounts that are affirmed)—not to improve Windstream’s position and 

provide payment for amounts that are, hypothetically, scaled back on appeal.   

15. The parties also agree that, given that bonds are creatures of contract, clarity and 

unambiguity are the appropriate goals.  In that vein, Charter believes the inclusion of the proviso 

clause “if the Judgment is affirmed only in part, then this Promise to Pay applies solely with respect 

to the portion that is affirmed” furthers the goals of clarity and does no harm to any party’s interests.  

Proposed Bond at 2, ¶(a).  The proviso should be included.  It serves to reduce, at a minimum, 

confusion and unnecessary disputes, and at worst, the possibility that Windstream draws on a bond 

for amounts the appellate court holds are improper.   

WHEREFORE, Defendants Charter Communications, Inc. and Charter Communications 

Operating, LLC respectfully request that this Court approve the form of the bond attached hereto, 
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fix the amount of the supersedeas bond at $19,500,000.00, and granting any further relief it deems 

just and necessary. 

 

Dated: New York, New York 

 May 14, 2021 

  

   

   

THOMPSON COBURN LLP 

John S. Kingston (admitted pro hac vice) 

Michael Nepple (admitted pro hac vice) 

Brian W. Hockett (admitted pro hac vice) 

One US Bank Plaza 

St. Louis, MO 63101 

Telephone: (314) 552-6000 

Facsimile: (314) 552-7000 

Email: 

jkingston@thompsoncoburn.com 

mnepple@thompsoncoburn.com 

bhockett@thompsoncoburn.com 

 

 QUINN EMANUEL URQUHART & 

SULLIVAN, LLP 

 

By: /s/ Susheel Kirpalani 

 Susheel Kirpalani 

Benjamin I. Finestone 

David Cooper 

Anil Makhijani 

51 Madison Avenue, 22nd Floor 

New York, New York 10010 

Telephone:  (212) 849-7000 

Telecopier: (212) 849-7100 

Email: 

susheelkirpalani@quinnemanuel.com 

benjaminfinestone@quinnemanuel.com 

davidcooper@quinnemanuel.com 

anilmakhijani@quinnemanuel.com 

 

Co-counsel for Defendants Charter 

Communications, Inc. and Charter 

Communications Operating, LLC 
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

)
In re: ) Chapter 11

)
WINDSTREAM FINANCE, CORP., et al., ) Case No. 22397 (RDD)

)
Debtors. ) (Formerly Jointly Administered

) under Lead Case Windstream
) Holdings, Inc., 19-22312)
)
)

WINDSTREAM HOLDINGS, INC., et al., )
)

Plaintiffs, ) Adv. Pro. No. 19-08246
)

vs. )
)

CHARTER COMMUNICATIONS, INC. )
and CHARTER COMMUNICATIONS )
OPERATING, LLC, )

)
Defendants. )

)

SUPERSEDEAS BOND

Recitals

1. On April 15, 2021, the United States Bankruptcy Court for the Southern District of 
New York entered judgment (Adv. Dkt. 334) (the “Judgment”), on a joint and several basis, against 
Charter Communications, Inc. and Charter Communications Operating, LLC (together, the 
“Appellants”) and in favor of Windstream Holdings, Inc. (and the other 204 plaintiffs appearing 
on Exhibit A) (collectively, the “Plaintiffs”).

2 Appellants intend to file a notice of appeal with the bankruptcy clerk and to appeal 
the Judgment in favor of the Plaintiffs before the United States District Court for the Southern 
District of New York and/or the U.S. Court of Appeals for the Second Circuit (each, a “Appellate
Court”).  Appellants seek to stay enforcement of the Judgment pending determination of the appeal
by the Appellate Courts.

19-08246-rdd    Doc 348-1    Filed 05/14/21    Entered 05/14/21 10:58:14    Exhibit A 
Pg 2 of 8



- 2 -

Promise to Pay

Appellants (on a joint and several basis), as principals, and Federal Insurance Company, as 
surety, each undertake and promise to pay to the Plaintiffs the Judgment, including post-judgment 
interest at the applicable statutory rate pursuant to 28 U.S.C. § 1961, along with all costs incurred 
as a result of the stay and not as a result of prosecution of appeal, up to the sum of NINETEEN 
MILLION, FIVE HUNDRED THOUSAND, AND 0/100 DOLLARS ($19,500,000.00) within 
thirty days of the occurrence of any of the following events, whichever is earliest:

a. the Judgment is affirmed, in whole or in part (provided, that, if the Judgment is affirmed 
only in part, then this Promise to Pay applies solely with respect to the portion that is 
affirmed), by either of the Appellate Courts, which affirmance is not stayed pending 
further appeal, or

b. the appeal is dismissed by either Appellate Court.

For the principals: 

CHARTER COMMUNICATIONS, INC.

By  
print 
title 

Dated:________________ 

CHARTER COMMUNICATIONS 
OPERATING, LLC

By  
print 
title 

Dated:________________ 

For the surety:

FEDERAL INSURANCE COMPANY

By  
print 
title

Dated:________________ 

address

tel.

APPROVED: ________________, 2021

______________________________

United States Bankruptcy Court 
Southern District of New York
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Exhibit A to Appellants’ Supersedeas Bond
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