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Docket #0044 Date Filed: 6/9/2022

UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

Zosano Pharma Corporation, 1

Case No. 22-10506 (JKS)

Debtor.

Obj. Deadline: June 23, 2022 at 4:00 p.m. (ET)
Hearing Date: June 30, 2022 at 1:00 p.m. (ET)

MOTION OF THE DEBTOR FOR ENTRY OF ORDERS (I) (A) APPROVING
BID PROCEDURES FOR THE SALE OF ASSETS OF THE DEBTOR,
(B) ESTABLISHING PROCEDURES FOR THE DEBTOR TO ENTER
INTO A STALKING HORSE AGREEMENT WITH BID PROTECTIONS,
(C) APPROVING ALTERNATE LIQUIDATION SALES CONDUCTED BY
A SALE AGENT, (D) ESTABLISHING ASSUMPTION AND ASSIGNMENT
PROCEDURES, (E) ESTABLISHING NOTICE PROCEDURES, AND
(F) GRANTING RELATED RELIEF; AND (II) (A) AUTHORIZING THE
SALE OF ASSETS OF THE DEBTOR FREE AND CLEAR OF LIENS,
CLAIMS, ENCUMBRANCES, AND OTHER INTERESTS; (B) APPROVING
THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY
CONTRACTS AND UNEXPIRED LEASES; AND (C) GRANTING RELATED RELIEF
The above-captioned debtor and debtor-in-possession (the “Debtor”) submits this Motion
(the “Motion”), pursuant to sections 105(a), 363, and 365 of title 11 of the United States Code,
11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), Rules 2002, 6004, 6006, and 9014 of the
Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rules 2002-1 and 6004-1
of the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court
for the District of Delaware (the “Local Rules”), for entry of an order, substantially in the form
annexed hereto as Exhibit A (the “Bid Procedures Order”): (a) approving the bid procedures in
the form annexed as Exhibit 1 to the Bid Procedures Order (as amended or modified, the “Bid
1
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Procedures”) to be implemented in connection with a sale (the “Sale”) of all or a portion of the
Debtor’s assets (the “Assets”); (b) establishing procedures for the Debtor to designate a stalking
horse bidder with respect to certain or all of the Assets (a “Stalking Horse Bidder”) and to enter
into a stalking horse agreement (a “Stalking Horse Agreement”) containing bid protections;
(c) approving an alternate liquidation sale process to be conducted by the Sale Agent (the
“Liquidation Sale Process”); (d) establishing procedures in connection with the Debtor’s
assumption and assignment to the Successful Bidder 2 or Backup Bidder of certain executory
contracts and unexpired leases (each an “Assumed Contract” and, collectively, the “Assumed
Contracts”) and the allowance of corresponding cure amounts (the “Cure Amounts”) to be paid
in connection with such assumption and assignment; (e) approving the notice procedures (the
“Notice Procedures”) to advise parties in interest and Potential Bidders of the Bid Procedures,
the auction of the Assets (the “Auction”), the sale hearing for the Assets (the “Sale Hearing”),
and the Debtor’s intent to assume and assign to the Successful Bidder or Backup Bidder the
Assumed Contracts and the alleged amount of the corresponding Cure Amounts; and (f) granting
related relief.
The Debtor also seeks entry of an order substantially in the form annexed hereto as
Exhibit B (the “Sale Order”): (a) authorizing the sale of all or certain of the Debtor’s assets free
and clear of liens, claims, encumbrances, and other interests, except as provided in a Purchase
Agreement; (b) approving the assumption and assignment of certain of the Debtor’s executory
contracts and unexpired leases related thereto; and (c) granting related relief. In support of this
Motion, the Debtor respectfully states as follows:

2

Capitalized terms used but not otherwise defined in the preamble shall have the meanings ascribed to such terms
in the Motion.
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Jurisdiction and Venue
1.

The United States Bankruptcy Court for the District of Delaware (the “Court”)

has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended
Standing Order of Reference from the United States District Court for the District of Delaware,
dated February 29, 2012. Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and
1409. This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).
2.

Pursuant to Rule 9013-1(f) of the Local Rules, the Debtor consents to the entry of

a final judgment or order with respect to this Motion if it is determined that the Court lacks
authority under Article III of the United States Constitution to enter such final order or judgment
absent consent of the parties.
3.

Background

On June 1, 2022 (the “Petition Date”), the Debtor commenced this case (the

“Case”) by filing a voluntary petition for relief under chapter 11 of the Bankruptcy Code in the
Court.
4.

The Debtor continues to operate its business and manage its property as debtor-in-

possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. As of the date hereof,
no trustee, examiner or official committee of unsecured creditors has been appointed in this
Case.
5.

The Debtor is a clinical-stage biopharmaceutical company focused on providing

rapid systemic administration of therapeutics and other bioactive molecules to patients using its
proprietary transdermal microneedle system (the “System”). The System is designed to facilitate
rapid drug absorption into the bloodstream and to provide an improved pharmacokinetic (“PK”)
profile (compared to original dosage forms) without dependence on the gastrointestinal tract.
The Debtor’s development efforts have primarily focused on its product candidate M207, a

3
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migraine drug-device in the form of an adhesive microneedle patch designed to provide swift
relief from migraine pain.
6.

The Debtor has been pursuing approval of M207 with the U.S. Food and Drug

Administration (“FDA”) for many years. Early in 2022, the Debtor resubmitted a new drug
application for M207 that the FDA deemed incomplete. The FDA further indicated that it would
not conduct a substantive review of the application until a complete response of certain
deficiencies was received. The FDA’s response will cause significant delays and (has already
caused) increased costs in the potential commercialization of M207.
7.

The Debtor has no product sales and does not anticipate having product sales

unless and until it receives approval from the FDA for M207. At present, the Debtor’s only
revenue source is feasibility studies, but those limited revenues cannot support ongoing business
operations and the continued development of M207. The FDA’s refusal to approve M207 has
also impaired the Debtor’s ability to access capital, which has placed a strain on the Debtor’s
liquidity and caused the Debtor to suspend the M207 program and reduce its workforce.
8.

Additional information regarding the Debtor’s business and operations, as well as

the events precipitating the commencement of this Case, is set forth in the Declaration of Steven
Lo in Support of the Debtor’s Chapter 11 Petition and Requests for First Day Relief [Docket No.
15] (the “First Day Declaration”), which is incorporated herein by reference.

Additional

information and support for this Motion is set forth in the Declaration of Lawrence Perkins in
Support of the Debtor’s Bid Procedures Motion (the “Perkins Declaration”), annexed hereto as
Exhibit C.

4
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Prepetition Marketing and Sale Process
9.

With continued regulatory headwinds and marginal cash flow, in January 2022,

the Debtor retained SierraConstellation Partners, LLC, (“SCP”) as an independent financial
advisor to assist the Debtor with managing cash flow and other strategic challenges. After the
Debtor received notice from the FDA regarding the incomplete submission, however, the Debtor
and SCP began exploring financial and strategic alternatives to maximize value. Among those
efforts, the Debtor and SCP began exploring a sale process for the Debtor’s assets, and SCP
assisted the Debtor in taking additional steps to reduce costs and preserve capital.
10.

SCP is a well-regarded national interim management, turnaround, and

restructuring advisory firm that assists middle-market companies across a broad spectrum of
industries. SCP’s professionals are providing or have provided financial advisory and other
services in connection with the restructuring or sale of many middle-market companies. SCP’s
professionals are also providing or have provided mergers and acquisitions advisory services in
connection with whole or partial company sale transactions involving companies across a wide
range of industries, including pharmaceuticals.

In late April 2022, the Debtor retained

Greenberg Traurig, LLP to help develop and execute on one or more strategic alternatives.
11.

Using its extensive network in the biopharmaceutical space, along with the

Debtor’s contacts, in March 2022, SCP distributed targeted teaser materials to over 150 potential
transaction parties likely to have an interest in pursuing a strategic transaction with the Debtor.
These parties included prospective strategic and financial transaction partners. Various parties
entered into non-disclosure agreements with the Debtor, which provided them access to due
diligence materials including a Confidential Information Memorandum and electronic data room.
Several potential transaction parties conducted due diligence meetings with representatives of the

5
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Debtor and SCP, and multiple parties submitted expressions of interest for some or all of the
Debtor’s assets.
12.

Despite the considerable efforts of SCP and the Debtor to market the Debtor for

sale as a going concern, the expressions of interest received from prospective purchasers did not
contemplate a going concern sale.

Instead, the Debtor received proposals to acquire only

discrete assets or on terms that were unfavorable to the Debtor’s estate.
The Chapter 11 Filing and Sale Timeline
13.

The Debtor determined that, given its limited cash flow and deteriorating liquidity

position, the best available option to maximize value and/or reasonably execute a strategic
transaction was through an in-court sale seeking approval pursuant to section 363 of Bankruptcy
Code, along with pursuing the Liquidation Sale Process described herein. Accordingly, in light
of its precarious financial situation and the apparent absence of any strategic alternatives other
than an asset sale under the aegis of chapter 11, the Debtor commenced this Case to maximize
value for the benefit of its estate and creditors.
14.

With the assistance of SCP, the Debtor desires to continue with its marketing

efforts in this Case with some or all of the assets to be sold, subject to the Bid Procedures, to the
highest or otherwise best bidder(s) at the conclusion of this sale process. Negotiations with
interested transaction parties seeking to acquire certain assets of the Debtor—but not for a going
concern sale—remain ongoing. An auction process, subject to higher and better offers, will
stimulate competitive bidding among potential purchasers for the Debtor’s assets and maximize
the value of those assets—whether sold as a whole or separately—for the benefit of the Debtor’s
estate and its creditors.
15.

As a result of the market’s response to the prepetition sale process, and on a dual

track with the Sale process described herein, the Debtor is seeking to retain Onyx Asset
6

Case 22-10506-JKS

Doc 44

Filed 06/09/22

Page 7 of 41

Advisors, LLC and Rabin Worldwide, Inc. to act as liquidator and auctioneer (collectively, the
“Sale Agent”) to assist with monetizing those Assets that the Debtor does not sell through the
Bid Procedures (the “Liquidation Assets”).
16.

While the Debtor is advancing a process by which the Sale Agent can liquidate

the Liquidation Assets through auction or otherwise (the “Liquidation Sales”), the Debtor will
also continue to seek higher and better proposals for the Assets consistent with the Bid
Procedures, including for those Assets related to the development of the M207 drug-device. This
process will enable the Debtor to retain the flexibility and discretion to pursue a going concern or
all asset sale, should one materialize through the Sale process. The Debtor’s efforts, through
both the Sale process and the Liquidation Sales conducted by the Sale Agent, are designed to
maximize recoveries for the Debtor’s stakeholders.
17.

In furtherance of the Debtor’s Sale objectives, and the need to consummate a Sale

of its Assets quickly and efficiently, the Debtor proposes the following schedule for completing
the marketing and Sale process in this Case and conducting the Auction and Sale in accordance
with section 363 of the Bankruptcy Code:
Event or Deadline

Date and Time

Deadline to Object to (i) Sale to a Stalking
Horse Bidder, if any, and (ii) Liquidation
Sales

July 11, 2022 at 4:00 pm (ET)

Contract Objection Deadline (for all
objections other than adequate assurance)

July 15, 2022 at 4:00 pm (ET)

7
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July 18, 2022 at 4:00 pm (ET)
(2 business days before proposed Auction date)

Bid Deadline

Deadline to Select Qualified Bidder

July 19, 2022 at 12:00 pm (ET)
(1 day before proposed Auction date)

Auction (if necessary)

July 20, 2022 at 10:00 am (ET)
(2 business days after Bid Deadline)

Deadline to File Notice Designating
Successful Bidder

July 21, 2022 at 12:00 pm (ET)
(1 business days after Auction)

Post-Auction Sale Objection Deadline (If
Successful Bidder is not a Stalking Horse
Bidder, deadline to object solely to (i) the
identity of a Successful Bidder or (ii) the
ability of the Successful Bidder to provide
adequate assurance of future performance
under the Assumed Contracts)

July 22, 2022 at 4:00 pm (ET)
(2 business days before proposed Sale Hearing)

Sale Hearing (subject to the Court’s
availability)

July 26, 2022 at _________ (ET)
(time to be determined)

Alternate Liquidation Sales

July 27, 2022 at _________ (ET)
(time to be determined)

18.

If the Court approves the schedule proposed by the Debtor, the Assets will have

been subject to approximately 75 days of marketing out of court and an additional 45 plus days
in court. This period has already provided, and will continue to provide, potential bidders with
sufficient time to formulate bids to purchase the Debtor’s Assets. The Debtor’s business and
Assets have been extensively marketed, and information regarding the Debtor’s business has

8
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been made available in an electronic data room throughout the process. Given the unique nature
of the Assets, the Debtor and SCP believe that this process will fully test the market for the
Assets.
Procedures for the Designation of a Stalking Horse Bidder
19.

The Debtor is continuing to evaluate Stalking Horse Bidder proposals with

respect to certain of its Assets. Accordingly, by this Motion, the Debtor seeks to establish
procedures to enter into a Stalking Horse Agreement containing certain bid protections. The
Debtor believes that its ability to maximize value may be enhanced by entering into such an
agreement. Pursuant to the Bid Procedures, the Debtor, as it may reasonably determine to be in
the best interests of its estate, may select a Stalking Horse Bidder for certain or all of the Assets
for the purposes of establishing a minimum acceptable bid with which to begin the Auction with
respect to such Assets (a “Stalking Horse Bid”) and provide any such Stalking Horse Bidder
with Bid Protections (as defined below).
20.

In the event that the Debtor designates a Stalking Horse Bidder and the Stalking

Horse Bidder is not the Successful Bidder with respect to the Stalking Horse Bid, the Debtor
shall be authorized, but not directed, to make certain payments in consideration of its being the
Stalking Horse Bidder with respect to the Stalking Horse Bid, including (a) a break-up fee (the
“Break-Up Fee”) and (b) reimbursement of reasonable, documented and necessary out-ofpocket expenses incurred in connection with such Stalking Horse Bid (the “Expense
Reimbursement Amount,” and together with the Break-Up Fee, the “Bid Protections”). The
amount of the Bid Protections shall not exceed 3% of the purchase price associated with the
Stalking Horse Bid, with such amount to be paid in accordance with the terms and conditions set
forth in the applicable Stalking Horse Agreement, as approved by the Court.

9
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The Debtor submits that in order to entice potential bidders to serve as a Stalking

Horse Bidder, which would help facilitate a competitive Auction by setting a minimum price for
the applicable Assets covered by any such Stalking Horse Bid at the Auction, it will need to offer
the Stalking Horse Bidder the Bid Protections, in each case in an aggregate amount not to exceed
3% of the purchase price associated with the Stalking Horse Bid. No insider or affiliate of the
Debtor shall be entitled to any Bid Protections.
22.

The Debtor submits that the Bid Protections are fair and reasonable in light of the

circumstances because, in the event the Bid Protections are triggered, any Stalking Horse
Bidder’s efforts will have promoted more competitive bidding, and thereby increased the
chances that the Debtor will receive the highest or otherwise best offer for the Sale transaction
contemplated by the Stalking Horse Bid, to the benefit of the Debtor’s creditors. As such, the
Debtor seeks authority to enter into a Stalking Horse Agreement containing such Bid Protections
pursuant to the procedures described herein, without further order of the Court.
Liquidation Sales by Sale Agent
23.

As a result of the market’s response to the pre-petition sale process, the Debtor is

seeking by separate application to retain the Sale Agent to provide liquidation and related auction
services and conduct the Liquidation Sales for the Liquidation Assets [Docket No. 41] (the “Sale
Agent Application”). The Liquidation Sales Process managed by the Sale Agent will run in
parallel with the Debtor’s Sale efforts described above. The Liquidation Sales will be conducted
in accordance with the terms of the Agreement to Auction Assets attached to the Sale Agent
Application as Exhibit B (the “Liquidation Agreement”). As provided in the Liquidation
Agreement, the Sale Agent will:
a. Be authorized to sell certain assets of the Debtor, including machinery,
equipment, rolling stock, facility and lab equipment and other personal property,
10
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which are currently located at the Debtor’s premises and at such other locations as
may be designated by the Debtor;
b. Conduct the sales of the Liquidation Assets in good faith and in a manner
reasonably designed to realize the maximum value reasonably attainable through
negotiated sales transactions and/or auction events, and in connection therewith
develop appropriate: (i) strategies for the sales of the Liquidation Assets,
(ii) pricing and presentation of the Liquidation Assets and (iii) sales initiatives to
maximize the value of the Liquidation Assets. In addition, the Sale Agent may
negotiate all terms and conditions of each sale;
c. Provide qualified personnel necessary to supervise each sale as determined by the
Sale Agent;
d. Supervise all accounting functions for the sale including sales reporting,
invoicing, preparation of all necessary release documents and all other sales
functions deemed necessary by the Sale Agent;
e. Maintain frequent communication with the Debtor and its advisors and personnel
to keep them abreast of strategy and timing and to timely respond to all of the
Debtor’s requests for information about the sales process; and
f. Perform such other related services deemed by the Sale Agent to be required or
prudent to facilitate each sale.
24.

All assets sold by the Sale Agent will be “as is,” “where is,” without

representation or warranty, either expressed or implied, of any kind. The Sale Agent will be
acting solely in its capacity as Sale Agent for the Debtor and has no knowledge with respect to
the fitness and usability of any of the Liquidation Assets. Each sale will be free and clear of
liens, claims and encumbrances.
25.

In accordance with the Liquidation Agreement, and as set forth in greater detail in

the Sale Agent Application, the Sale Agent will be entitled to a non-refundable commitment fee
of $50,000.00 (the “Commitment Fee”). The Sale Agent will be entitled to assess a buyer’s
premium of 18% (“Buyer’s Premium”) on all Liquidation Assets sold, minus the Commitment
Fee. The Buyer’s Premium is added to the “hammer price” of every item sold, paid by the

11
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winning bidder. The Sale Agent will also be entitled to reimbursement for expenses from the
proceeds of the Liquidation Sales in an amount not to exceed $37,500.
26.

To enable the Sale process and the Liquidation Sales process to run on parallel

tracks, the Debtor has requested, and the Sale Agent has agreed, that if the Debtor receives a
Qualified Bid for all or any of the Liquidation Assets on or before the Bid Deadline, the Debtor
will not be obligated to perform all terms of the Liquidation Agreement and will be permitted to
remove the specified assets subject to the Qualified Bid from those subject to the Liquidation
Sales. If no Qualified Bid, is received by the Bid Deadline, then the Debtor will be fully
obligated to perform all terms under the Liquidation Agreement.
Relief Requested
27.

By this Motion, the Debtor seeks entry of the Bid Procedures Order (a) approving

the Bid Procedures; (b) establishing procedures for the Debtor to designate a Stalking Horse
Bidder with respect to certain or all of the Assets and to enter into a Stalking Horse Agreement
containing Bid protections; (c) approving the alternate Liquidation Sale to be conducted by the
Sale Agent; (d) establishing procedures with respect to the assumption and assignment of
executory contracts and leases; (e) approving the proposed Notice Procedures; and (f) granting
related relief. Further, the Debtor seeks entry of the Sale Order (a) authorizing the sale of the
Assets free and clear of all liens, claims, encumbrances, and other interests; (b) approving the
Final Purchase Agreement; (c) approving the assumption and assignment of certain of the
Debtor’s executory contracts and unexpired leases; and (d) granting related relief.
A.

The Bid Procedures

28.

The Debtor’s proposed Bid Procedures, which are attached hereto, are intended to

establish a sale process that will maximize the value of the Assets for the benefit of the Debtor’s

12
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estate and its creditors. The Debtor will solicit bids for the Assets in accordance with the Bid
Procedures and, if bids are received in conformance with the Bid Procedures, the Debtor will
conduct the Auction to determine the highest or otherwise best bid(s) for the Assets.
Specifically, the Bid Procedures provide, in relevant part, as follows: 3
a. Qualified Bidders, Non-Disclosure Agreements and Access to Data Room
Any person or entity wishing to bid on the Assets (each a “Potential Bidder”)
must execute and deliver (unless previously delivered) to the Debtor a
confidentiality and non-disclosure agreement (a “Non-Disclosure Agreement”)
in form and substance acceptable to the Debtor.
The Debtor, in its discretion, will afford a Potential Bidder who executes and
delivers a Non-Disclosure Agreement due diligence access or such additional
information as may be reasonably requested by the Potential Bidder that the
Debtor, in its business judgment, determines to be reasonable and appropriate,
including, without limitation, access to the Debtor’s confidential electronic data
room, reasonable access, during normal business hours, to the Debtor’s
management, and access to all relevant information regarding the Assets
reasonably necessary to enable a Potential Bidder to evaluate the proposed Sale;
provided that any such Potential Bidder has evidenced the financial wherewithal
and ability to consummate the Sale. The Debtor and SCP will coordinate all due
diligence access and requests for additional information from such Potential
Bidders. The Debtor shall not be obligated to furnish any due diligence
information after the conclusion of the Auction other than to the Successful
Bidder (defined below) or any Backup Bidder. Neither the Debtor, its counsel nor
its advisors are responsible for, or will bear liability with respect to, any
information obtained by Potential Bidders in connection with due diligence.
Notwithstanding anything contained herein to the contrary, to the extent the
Debtor believes that providing access to Potential Bidders to certain sensitive
commercial information is not advisable, the Debtor, in its business judgment,
will decide what, if any, diligence information to make available to a particular
Potential Bidder, and neither the Debtor nor its representatives will be obligated
to furnish any information of any kind whatsoever to any party.
A “Qualified Bidder” is any Potential Bidder that (i) delivers to the Debtor a
Non-Disclosure Agreement, (ii) demonstrates to the Debtor a reasonable certainty
of the ability to close the Sale in a timely manner (including the financial
3

This description of the Bid Procedures includes excerpts from the terms set forth in the Bid Procedures annexed
hereto. Capitalized terms used but not otherwise defined in this section have the meanings ascribed to them in the
Bid Procedures. To the extent that this description differs in any way from the terms set forth in the Bid Procedures,
the terms of the Bid Procedures shall control.

13

Case 22-10506-JKS

Doc 44

Filed 06/09/22

Page 14 of 41

capability to close the Sale and the ability to obtain the necessary governmental,
licensing, regulatory, or other approvals necessary for such Sale, if any), and
(iii) submits a Written Offer (as defined below) that is deemed a Qualified Bid as
set forth below, provided, however, that the Debtor may waive one or more
requirements for a Qualified Bidder and retains sole discretion in determining
whether a Potential Bidder submits a Qualified Bid and becomes a Qualified
Bidder. As promptly as practicable after a Potential Bidder delivers a NonDisclosure Agreement and submits a Written Offer, and in any event not later
than 12:00 p.m. (ET) one (1) day preceding the Auction, the Debtor shall
determine, and the Debtor shall notify the Potential Bidder in writing, whether the
Potential Bidder is a Qualified Bidder. Each Potential Bidder shall comply with
all reasonable requests for information and due diligence access by the Debtor or
its advisors regarding the ability of such Potential Bidder, as applicable, to
consummate the proposed Sale. Any Stalking Horse Bidder that has entered into
a Stalking Horse Agreement with the Debtor shall be deemed a Qualified Bidder.
b. Requirements for a Qualified Bid
In order to become a Qualified Bidder and participate in the Auction, if any, a
Potential Bidder must deliver to the Debtor, with a copy to counsel to the Debtor
and SCP, a written offer (each, a “Written Offer”), which is deemed to be a
Qualified Bid. To be deemed a “Qualified Bid”, a Written Offer must meet each
of the requirements listed below:
(i)

Delivery: Be delivered no later than 4:00 p.m. (ET) on July 18, 2022
(the “Bid Deadline”).

(ii)

Proposed Assets and Valuation: Clearly identify and list the Assets (such
as inventory) and liabilities that the Potential Bidder seeks to acquire,
whether individually or in combination. The Written Offer must identify
the valuation, in U.S. dollars, that the Potential Bidder associates with
such Assets and liabilities, and a description of any significant
assumptions on which such valuations are based (including a separate
identification of the cash and non-cash components of the valuation).
Written Offers for a portion of the Assets will be evaluated by the Debtor.

(iii)

Executed Agreement: Be accompanied by an executed and binding asset
purchase agreement (together with the exhibits and schedules thereto),
which agreement must be marked to show any proposed amendments and
modifications to the proposed purchase agreement to be provided by the
Debtor (the “Purchase Agreement”) or the Stalking Horse Agreement, if
any; provided, however, that all Written Offers must be contingency-free.

(iv)

Designation of Assumed Contracts and Adequate Assurance of Future
Performance: Contain a list of any and all Assumed Contracts that are to
be assumed and assigned in connection with a Sale to the extent such list
is not included in the Purchase Agreement. The Potential Bidder must
14
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also include documentation sufficient to provide adequate assurance of
future performance for the benefit of the non-Debtor parties to the
Assumed Contracts on the list, including, without limitation, (a) the
specific name of the entity to whom the Assumed Contract will be
assigned; (b) if available, audited financial statements and annual reports
of the Purchaser and any other assignee for the past three (3) years,
including all supplements or amendments thereto; (c) cash flow
projections for the proposed assignee, the proposed assignee’s most recent
business plan, all cash flow projections for the Assumed Contract(s)
subject to the assignment request, and any financial projections,
calculations and/or pro formas prepared in contemplation of purchasing
the assets, including the leases; (d) all documents and other evidence of
the proposed assignee’s experience in the Debtor’s industry; and (e) a
contact person for the proposed assignee whom non-Debtor parties may
contact directly in connection with adequate assurance of future
performance. Should the Potential Bidder be a newly formed entity (a
“Newco”), written evidence of adequate assurance of future performance
should also include when such Newco was formed, how it will be financed
together with evidence of firm financial commitments and identify what
credit enhancements will be available to guarantee the obligations under
the Assumed Contracts. Non-Debtor parties to the Assumed Contracts
will have until the commencement of the Sale Hearing to object on
adequate assurance grounds. The Debtor’s ability to assume and assign
certain executory contracts of the Debtor may be subject to third party
consent.
(v)

Proof of Financial Ability to Perform: Contain evidence of financing,
access to funds or such other financial and other information that will
reasonably allow the Debtor to make a determination as to such Qualified
Bidder’s financial and other capabilities to consummate the transactions
contemplated by the Purchase Agreement, which evidence is satisfactory
to the Debtor, including, without limitation, such financial and other
information setting forth adequate assurance under section 365 of the
Bankruptcy Code in a form requested by the Debtor.

(vi)

Identification of Parties to Participate: To the Debtor’s satisfaction,
(a) fully disclose the identity of each entity or person that will be bidding
for the Assets or otherwise participating in connection with such bid,
(b) the terms of any such participation, and if an entity has been formed
for the purpose of acquiring some, or all, of the Assets, the parties that will
bear liability for any breach by such entity, and (c) the ability of such
parties to obtain government, licensing or regulatory approval in
connection with the consummation of any Sale.

(vii)

Binding and Irrevocable: State that it is binding and irrevocable until
(a) the closing of the Sale, if such Potential Bidder is deemed a Qualified

15
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Bidder, and such Qualified Bidder is designated as a Successful Bidder (as
defined below), or (b) if such Potential Bidder is deemed a Qualified
Bidder, and such Qualified Bidder is designated as a Backup Bidder (as
defined below), until the earlier of (i) two (2) business days after the
closing of the transaction(s) by which all of the Assets that were subject to
such Backup Bid (as defined below) have been transferred to one or more
Qualified Bidders pursuant to these Bid Procedures and (ii) thirty (30)
days after the date of the Auction (the “Backup Bid Expiration Date”).
(viii) No Break-Up Fee or Expense Reimbursement: Not request or entitle the
Potential Bidder to any transaction or break-up fee, expense
reimbursement, or similar type of payment.
(ix)

Contingencies: Not contain any due diligence or financing contingencies.

(x)

Authorization to Consummate Sale: Provide evidence of authorization
and approval from the Potential Bidder’s board of directors (or
comparable governing body), if any, with respect to the submission,
execution, delivery and closing of the Purchase Agreement to the Debtor’s
satisfaction.

(xi)

Purchase Price: A statement confirming that the Written Offer is based on
an all-cash offer (payable in U.S. dollars) or such other consideration
acceptable to the Debtor, and in an amount not less than the Stalking
Horse Bid plus the Bid Protections plus the Minimum Overbid Amount
(as defined herein).

(xii)

Good Faith Deposit: Provide a good faith deposit (the “Good Faith
Deposit”) submitted via federal wire transfer in immediately available
funds in accordance with the wire instructions to be provided by the
Debtor, or such other form as is acceptable to the Debtor, in an amount
equal to 10% of the cash purchase price set forth in the Written Offer or
such amount as may be determined by the Debtor in its sole discretion.

(xiii) Anticipated Timeline:
Set forth the anticipated timeframe for
(a) obtaining any required government, regulatory or other approvals, and
(b) consummating the Sale within the requirements of subparagraph (xv)
below.
(xiv)

Agreement with Bid Procedures, Provision of Additional Information and
Submission to Bankruptcy Court Jurisdiction:
Include a written
acknowledgement by such Potential Bidder that it (a) agrees to the terms
of the Bid Procedures; (b) agrees to provide such other information as may
be reasonably requested in writing by the Debtor prior to the Auction; and
(c) confirms that the Potential Bidder submits to the jurisdiction of the
Court.

16

Case 22-10506-JKS

(xv)

Doc 44

Filed 06/09/22

Page 17 of 41

Closing Date: Provide for a closing date (the “Closing Date”) on or
before July 31, 2022.

Between the Bid Deadline and the Auction, the Debtor may (i) negotiate or seek
clarification of any Written Offer from a Qualified Bidder, (ii) request
information from the Qualified Bidder, (iii) engage in discussions with the
Qualified Bidder, or (iv) take such other actions contemplated under these Bid
Procedures. Without the consent of the Debtor, a Qualified Bidder may not
amend, modify, or withdraw its Written Offer. The form of Purchase Agreement
will be evaluated by the Debtor and must be acceptable to the Debtor, in its
business judgment and sole discretion. Any Good Faith Deposit accompanying a
Written Offer that the Debtor determines not to be a Qualified Bid shall be
returned promptly following such determination.
c. Designation of Stalking Horse and Bid Protections
The Debtor, as it may reasonably determine to be in the best interests of its estate,
may select a Stalking Horse Bidder for certain or all of the Assets for the purposes
of establishing one or more minimum acceptable bids with which to begin the
Auction with respect to certain or all of the Assets (a “Stalking Horse Bid”) and
provide any such Stalking Horse Bidder with Bid Protections (described below)
pursuant to an agreement with such Stalking Horse Bidder (the “Stalking Horse
Agreement”); provided that no insider or affiliate of the Debtor shall be entitled
to any Bid Protections.
In the event the Debtor designates a Stalking Horse Bidder and the Stalking Horse
Bidder is not the Successful Bidder with respect to the Stalking Horse Bid, the
Debtor shall be authorized, but not directed, to make certain payments in
consideration of its being the Stalking Horse Bidder with respect to the Stalking
Horse Bid, including (a) a break-up fee (the “Break-Up Fee”) and
(b) reimbursement of reasonable, documented and necessary out-of-pocket
expenses incurred in connection with such Stalking Horse Bid (the “Expense
Reimbursement Amount,” and together with the Break-Up Fee, the “Bid
Protections”). The amount of the Bid Protections shall not exceed 3% of the
cash portion of the purchase price for such Stalking Horse Bid, with such amount
to be paid in accordance with the terms and conditions set forth in the applicable
Stalking Horse Agreement, as approved by the Court.
d. Bid Deadline
All Written Offers must be received by each of the following parties prior to the
Bid Deadline: (i) the Debtor, Zosano Pharma Corporation, 34790 Ardentech
Court, Fremont, California 94555, Attn: Steven Lo, Chief Executive Officer; (ii)
proposed counsel to the Debtor, Greenberg Traurig, LLP, Attn: John D. Elrod,
Esq. (Elrodj@gtlaw.com), Dennis A. Meloro, Esq. (Melorod@gtlaw.com), and
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Ari Newman (Newmanar@gtlaw.com); and (iii) proposed financial advisor to the
Debtor,
SierraConstellation
Partners
LLC,
Attn:
Bill
Partridge
(bpartridge@scpllc.com) and John Halloran (jhalloran@scpllc.com).
e. Determination of Qualified Bidders
The Debtor shall, by no later than 12:00 p.m. (ET) one (1) day prior to the
Auction, (i) determine, in its business judgment and sole discretion, whether a
Potential Bidder is a Qualified Bidder, and (ii) notify each such Potential Bidder
that its Written Offer is a Qualified Bid and that such Potential Bidder is a
Qualified Bidder.
f. No Breakup Fee or Bid Protections
Other than in connection with a Stalking Horse Agreement, no Purchase
Agreement may include any breakup fee or expense reimbursement or other
similar bid protections.
g. “As Is, Where Is”
Except as otherwise provided in the Final Purchase Agreement (as defined
below), the Sale of the Assets shall be on an “as is, where is” basis and without
representations or warranties of any kind, nature or description by the Debtor or
its estate except to the extent set forth in the Final Purchase Agreement as
approved by the Court. Except as otherwise provided in the Final Purchase
Agreement, all of the Debtor’s right, title, and interest in and to the Assets subject
thereto shall be sold free and clear of all liens, claims, interests, and
encumbrances (collectively, the “Interests”) in accordance with sections 363 and
365 of the Bankruptcy Code, with such Interests to attach to the net proceeds of
the Sale of the Assets.
Each Qualified Bidder shall be deemed to acknowledge and represent that it has
had an opportunity to conduct any and all desired due diligence regarding the
Assets prior to making its Qualified Bid, that it has relied solely upon its own
independent review, investigation and inspection of any documents and/or the
Assets in making its Qualified Bid, and that it did not rely upon any written or
oral statements, representations, promises, warranties or guaranties whatsoever,
whether express, implied, by operation of law or otherwise, regarding the Assets,
or the completeness of any information provided in connection therewith or the
Auction, except as expressly stated in the Bid Procedures or, as to the Successful
Bidder(s) and the Backup Bidder(s), the terms of the Sale(s) as set forth in the
final form of the applicable Purchase Agreement(s) (the “Final Purchase
Agreement”), which shall be on terms mutually acceptable to the Successful
Bidder and Backup Bidder, on the one hand, and the Debtor, on the other hand.
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h. Auction
If the Debtor determines that there are two or more Qualified Bidders, the Debtor
shall conduct an Auction to determine the highest and otherwise best Qualified
Bid. This determination shall take into account any factors the Debtor, in its
business judgment and sole discretion reasonably deems relevant and may
include, among other things, the following: (i) the amount and nature of the
consideration; (ii) the other terms requested by each Qualified Bidder in its
respective Purchase Agreement; (iii) the extent to which such terms are likely to
delay closing of the Sale of the Assets and the cost to the Debtor of such
modifications or delay; (iv) the total consideration to be received by the Debtor;
(v) whether the Qualified Bidder has secured any consents that may be necessary
from certain third parties, and (vi) the likelihood of the Qualified Bidder’s ability
to close the Sale and the timing thereof.
The Auction shall commence at 10:00 a.m. (ET) on July 20, 2022, at the offices
of Greenberg Traurig, LLP, The Nemours Building, 1007 North Orange Street,
Suite 1200, Wilmington, Delaware 19801, or such other place as determined by
the Debtor, including by Zoom, and continue thereafter until completed. The
Debtor reserves the right to cancel or postpone the Auction. The Debtor reserves
the right to not proceed with any Sale or to proceed with a Sale of any certain of
the Assets.
Except as otherwise permitted in the Debtor’s discretion, only the Debtor, a
Qualified Bidder, including a Stalking Horse Bidder, any statutory committee
appointed in this Case, and any creditor that submits a written request to attend to
the Debtor at least 24 hours in advance of the Auction, and, in each case, their
respective professionals shall be entitled to attend the Auction (the “Authorized
Persons”), whether in person or via Zoom or similar video conferencing platform.
Each Qualified Bidder shall be required to have at least one representative present
physically at the Auction
The Auction shall be governed by the following procedures:
(i)

Qualified Bidders shall appear in person at the Auction, or through a duly
authorized representative.

(ii)

The Debtor may waive and/or employ and announce at the Auction
additional rules that are reasonable under the circumstances for conducting
the Auction provided that such rules are (a) not inconsistent with the Bid
Procedures Order, the Bankruptcy Code, the Bankruptcy Rules, the Local
Rules of Bankruptcy Practice and Procedure of the United States
Bankruptcy Court for the District of Delaware, or any order of the
Bankruptcy Court entered in connection with this Case, (b) disclosed to
each Qualified Bidder, and (c) designed, in the Debtor’s business
judgment, to result in the highest and otherwise best offer for the Assets.
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(iii)

The Debtor will arrange for the actual bidding at the Auction to be
transcribed. Each Qualified Bidder shall designate a single individual to
be its spokesperson during the Auction.

(iv)

Each Qualified Bidder participating in the Auction must confirm on the
record, at the commencement of the Auction and again at the conclusion
of the Auction that it has not engaged in any collusion with the Debtor or
any other Qualified Bidder regarding these Bid Procedures, the Auction,
or any proposed transaction relating to the Assets.

(v)

Prior to the Auction, the Debtor shall identify the highest and best of the
Qualified Bids received. Subsequent bidding will continue in minimum
increments valued at not less than $25,000 in cash (the “Minimum
Overbid Amount”) or in such amounts as to be determined by the Debtor
prior to, and announced at, the Auction.

(vi)

In the Debtor’s discretion, all Qualified Bidders shall have the ability to
bid on substantially all of the Assets or only certain Assets of the Debtor.

(vii)

Other than the assumption of liabilities of the Debtor or permitted noncash consideration as may be acceptable to the Debtor in its business
judgment and sole discretion, all bids must be in cash.

(viii) All Qualified Bidders shall have the right to, at any time, request that the
Debtor announce, subject to any potential new bids, the then-current
highest and best bid and, to the extent requested by any Qualified Bidder,
use reasonable efforts to clarify any and all questions such Qualified
Bidder may have regarding the Debtor’s announcement of the then-current
highest and best bid.
(ix)

In the Debtor’s discretion, all Qualified Bidders shall have the right to
submit additional bids and make additional modifications to the Purchase
Agreement, as applicable, at the Auction in accordance with the terms and
provisions of these Bid Procedures; provided, however, that any such
modifications to the Purchase Agreement, on an aggregate basis and
viewed in whole, shall not be less favorable to the Debtor as determined
by the Debtor, in its business judgment and sole discretion.

(x)

Upon conclusion of the bidding, the Auction shall be closed, and the
Debtor shall, as soon as practicable, (i) identify and determine in its
business judgment the highest and best Qualified Bid (or Qualified Bids)
for the Assets (a “Successful Bid” and the entity or entities submitting
such Successful Bid, the “Successful Bidder”), (ii) advise the Qualified
Bidders of such determination, (iii) require the Successful Bidder (or
Successful Bidders) to deliver an executed Final Purchase Agreement,
which reflects its bid and any other modifications submitted and agreed to
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during the Auction, prior to commencement of the Sale Hearing, and
(iv) immediately file with the Court a designation of Successful Bidder.
(xi)

In addition, the Debtor will determine which Qualified Bid, if any, is the
next highest and best Qualified Bid to the Successful Bid and will
designate such Qualified Bid as a “Backup Bid” in the event the
Successful Bidder fails to consummate the contemplated Sale. A
Qualified Bidder who submitted a Qualified Bid and is designated a
Backup Bid is a “Backup Bidder”. Each Backup Bid shall remain open
and binding until the Backup Bid Expiration Date.

i. Sole Qualified Bidder
If, by the Bid Deadline, the Debtor has selected only one Qualified Bidder for any
or all of the Assets then the Debtor shall not hold an Auction and instead, shall
determine whether to request at the Sale Hearing that the Court approve the
Qualified Bid from the sole Qualified Bidder. Notwithstanding anything herein to
the contrary, nothing herein shall obligate the Debtor to consummate or pursue
the Sale of the Assets.
j. Sale Hearing
Subject to the Court’s availability, the Sale Hearing will be held before the
Honorable J. Kate Stickles on July 26, 2022, at such time designated by the Court
at the United States Bankruptcy Court for the District of Delaware, 824 Market
Street, Wilmington, DE 19801, 3rd Floor, Courtroom 7. At the Sale Hearing, the
Debtor shall present the results of the Auction, if one is held, to the Court and
may seek approval of the Successful Bid and any Backup Bid.
Following the Sale Hearing and entry of a Sale Order approving the Sale of the
Assets to a Successful Bidder, if such Successful Bidder fails to consummate the
Sale for any reason, the Backup Bidder shall be designated the Successful Bidder
and the Debtor shall be authorized to close such Sale with the Backup Bidder
without further order of the Court. The Successful Bidder and Backup Bidder (if
any) should be represented by counsel at the Sale Hearing.
k. Return of Good Faith Deposits
Good Faith Deposits of all Qualified Bidders shall be held in a non-interest
bearing escrow account. Except for those of the Successful Bidder and Backup
Bidder(s), the Debtor shall promptly return the Good Faith Deposits of (i) all
Qualified Bidders after the Auction; and (ii) the Backup Bidder after the Backup
Bid Expiration Date.
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Assumption and Assignment/Cure Procedures
To facilitate and effectuate the Sale, the Debtor may be required to assume and

assign certain contracts and leases (the “Assumed Contracts”) to the Successful Bidder or
Backup Bidder, as applicable. Given the number of executory contracts to which the Debtor are
a party, the Debtor seeks to establish (a) procedures for determining Cure Amounts through the
closing date of the Sale, which amounts shall include all pre- and post-petition amounts the
Debtor owes the non-debtor party under each Assumed Contract that have accrued and not been
paid prior to the closing date, and (b) a deadline for any other objections to the assumption and
assignment of the Assumed Contracts, including, without limitation, adequate assurance of future
performance (collectively, the “Cure Procedures”).
30.

No later than three (3) business days after entry of the Bid Procedures Order, the

Debtor shall prepare and distribute to non-Debtor parties to the Assumed Contracts a notice,
substantially in the form annexed hereto as Exhibit 3 (the “Notice of Assignment and
Assumption”), listing (i) the Assumed Contract(s); and (ii) the Cure Amount(s), if any.
31.

To facilitate a prompt resolution of cure disputes and objections relating to the

assumption and assignment of the Assumed Contracts, the Debtor proposes the following
deadlines and procedures:
a. The non-Debtor parties to the Assumed Contracts shall have until 4:00 p.m. (ET)
on July 15, 2022 (the “Contract Objection Deadline”), which deadline may be
extended in the discretion of the Debtor, to object (a “Contract Objection”) to
(i) the Cure Amounts listed by the Debtor and to propose alternative Cure
Amounts, and/or (ii) the proposed assumption and assignment of the Assumed
Contracts in connection with the Sale. The Debtor may amend the Notice of
Assignment and Assumption (each a “Supplemental Notice of Assignment and
Assumption”) to add or remove a contract or lease or to adjust the Cure Amount
thereof.
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b. The non-Debtor parties to the Assumed Contracts shall have until the PostAuction Objection Deadline to raise any objections to the adequate assurance of
future performance by the Successful Bidder.
c. Any party objecting to (i) any Cure Amount and/or (ii) the proposed assumption
and assignment of any Assumed Contract in connection with the Sale, shall file
and serve a Contract Objection, in writing, setting forth with specificity, any and
all cure obligations that the objecting party asserts must be cured or satisfied in
respect of the Assumed Contract(s), as applicable, and/or any and all objections to
the potential assumption and assignment of such agreements, together with all
documentation supporting such claim or objection, upon counsel to the Debtor, so
that the Contract Objection is received no later than 4:00 p.m. (ET), on the
Contract Objection Deadline; provided that any Adequate Assurance
Objection may be made up to the Post-Auction Objection Deadline. Where a
non-Debtor counterparty to an Assumed Contract files an objection asserting a
cure amount higher than the proposed Cure Amount (the “Disputed Cure
Amount”), then (a) to the extent the parties are able to consensually resolve the
Disputed Cure Amount prior to the Sale Hearing, and subject to the written
consent of the Successful Bidder or Backup Bidder, as applicable, of such
consensual resolution, the Cure Amount shall be revised to be the amount of the
consensual resolution; (b) to the extent the parties are unable to consensually
resolve the dispute prior to the Sale Hearing, then such objection will be heard at
the Sale Hearing or such other date as agreed to by the parties; or (c) the
Successful Bidder or Backup Bidder, as applicable, may remove the contract to
which the Contract Objection relates from the schedule of Assumed Contracts.
d. Unless a Contract Objection is filed and served before the Contract Objection
Deadline or, with respect to any Adequate Assurance Objection, raised up t, all
counterparties to the Assumed Contracts shall be (i) forever barred from objecting
to the proposed Cure Amounts and from asserting any additional cure or other
amounts with respect to the Assumed Contracts, or any default or claim arising
out of any indemnity obligation or warranties for acts or occurrences arising prior
to or existing as of the closing of the Sale, including those constituting Excluded
Liabilities, against the Purchaser, any counterclaim, defense, setoff, recoupment,
claim of refund or any other claim asserted or against the Debtor, and the Debtor
and the Successful Bidder or Backup Bidder, as applicable, shall be entitled to
rely solely upon the proposed Cure Amounts set forth in the applicable Notice of
Assignment and Assumption; (ii) deemed to have consented to the assumption
and assignment; and (iii) forever barred and estopped from asserting or claiming
against the Debtor or the Successful Bidder or Backup Bidder, as applicable, that
any additional amounts are due or other defaults exist, that conditions to
assignment must be satisfied under such Assumed Contracts, including, without
limitation, any consent rights, or that there is any objection or defense to the
assumption and assignment of such Assumed Contracts or imposing or charging
against the Successful Bidder or Backup Bidder, as applicable, any rent
accelerations, assignment fees, increases or any other fees as a result of the
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Debtor’s assumption and assignment to the Successful Bidder or Backup Bidder,
as applicable, of any Assumed Contract in accordance with the Final Purchase
Agreement.
e. To the extent a non-Debtor party believes that an Assumed Contract requires such
party’s consent right to the assignment of such Assumed Contract to the
Successful Bidder or Backup Bidder, as applicable, such non-Debtor party must
raise this issue in its objection which must be filed before the Contract Objection
Deadline. If no timely objection is raised, such other non-Debtor parties to an
Assumed Contract shall be barred and estopped from asserting or claiming that
their Assumed Contract contains an enforceable consent right.
C.

Notice Procedures

32.

The Debtor requests that the Court approve the following Notice Procedures in

connection with providing all parties in interest and Potential Bidders with notice of the Bid
Procedures, the Auction Date, the Sale Hearing, and the Debtor’s intent to assume and assign to
the Successful Bidder or Backup Bidder the Assumed Contracts and the corresponding Cure
Amounts as follows:
a. On or before three (3) business days after entry of the Bid Procedures Order, or as
soon thereafter as such parties can be identified, the Debtor will cause (a) a notice
in substantially the form annexed as Exhibit 2 to the Bid Procedures Order (the
“Notice of Bid Procedures, Auction Date and Sale Hearing”); and (b) a copy of
the Bid Procedures Order to be sent by first-class mail postage prepaid, to the
following: (i) the Office of the United States Trustee; (ii) all taxing authorities in
the states where the Debtor is located, as well as the Internal Revenue Service,
and all other federal, state and local taxing and regulatory authorities known to the
Debtor to assert jurisdiction over the Debtor or which are reasonably expected by
the Debtor to have claims, contingent or otherwise, in connection with the
ownership of the Assets, or to have any known interest in the relief requested by
the Motion; (iii) all parties that have requested or that are required to receive
special notice pursuant to Bankruptcy Rule 2002; (iv) all persons known or
reasonably believed by the Debtor to have asserted any lien, claim, encumbrance,
right of first refusal, or other interest in or upon any of the Assets; (v) all persons
known or reasonably believed to have expressed an interest in acquiring the
Assets within the last four (4) months; (vi) creditors holding the thirty (20) largest
unsecured claims against the Debtor; (vii) the Securities & Exchange
Commission; (viii) the U.S. Food & Drug Administration; (ix) the Delaware
Secretary of State; (x) the Delaware State Treasury; (xi) the United States
Attorney’s office for the District of Delaware; (xii) Attorneys General in the states
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where the Debtor is located; and (xiii) any applicable state and local
environmental agencies.
b. On or before three (3) business days after entry of the Bid Procedures Order, the
Debtor will serve the Notice of Bid Procedures, Auction Date and Sale Hearing
on all known creditors of the Debtor.
c. On or before seven (7) days after entry of the Bid Procedures Order, subject to
applicable submission deadlines, the Debtor will publish an abbreviated version
of the Notice of Bid Procedures, Auction Date and Sale Hearing once in one or
more regional and/or national publications that the Debtor deems appropriate.
d. On or before three (3) business days after the entry of the Bid Procedures Order,
the Debtor shall serve by first class mail or hand delivery, the Notice of
Assumption and Assignment, substantially in the form attached to the Bid
Procedures Order as Exhibit 3, on all non-Debtor parties to the Assumed
Contracts. The Notice of Assumption and Assignment (or a Supplemental Notice
of Assumption and Assignment) shall (i) identify the calculation of the Cure
Amounts that the Debtor believes must be paid to cure all prepetition defaults
under the Assumed Contracts, and (ii) provide instructions for the timing and
procedure governing the filing of any objections to (a) the proposed Cure
Amounts and (b) the proposed assumption and assignment of any Assumed
Contract in connection with the Sale, as approved by the Court in the Bid
Procedures Order. In addition, if the Debtor identifies additional executory
contracts or unexpired leases that might be assumed by the Debtor and assigned to
the Successful Bidder or Backup Bidder, as applicable, that are not included in the
original Notice of Assumption and Assignment, the Debtor shall promptly send a
Supplemental Notice of Assumption and Assignment to the applicable
counterparties to such additional Assumed Contracts.
33.

In addition to the foregoing, electronic notification of the Motion, the Bid

Procedures Order, the Notice of Bid Procedures, Auction Date and Sale Hearing, and the Notice
of Assumption and Assignment will be posted on: (i) the main case docket on the Bankruptcy
Court’s electronic case filing (ECF) website; and (ii) the case management website maintained
by the Debtor’s claims and noticing agent, http://www.kccllc.net/ZosanoPharma.
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D.

The Proposed Sale

34.

The Debtor also seeks authority to sell substantially all of the Assets, or any

portion thereof, to a purchaser pursuant to the terms of an asset purchase agreement to be entered
into between the parties.
35.

Given that the Debtor does not have a stalking horse and seeks to reserve the

ability to toggle between an all Asset Sale, a Sale for only certain Assets and Liquidation Sales,
whichever track or combination is determined to be most favorable to the Debtor, its estate and
its stakeholders, the Debtor posits that attaching a form asset purchase agreement at this time is
premature.

Accordingly, the Debtor seeks a waiver of Local Rule 6004-1(b)(i) and the

requirement to attach a form of purchase agreement to this Motion. The Debtor will file a
proposed Purchase Agreement with Court promptly upon it becoming available.
36.

Even so, while no form Purchase Agreement is attached to the Motion and none

has been negotiated with prospective bidders, in accordance with Local Rule 6004-1(b)(iv) the
following chart describes certain material terms that the Debtor anticipates may be included (or
not) in a form Purchase Agreement and Sale Order:
Material Term/Issue

Response
As of the date of filing this Motion, the
proposed purchaser has not been identified.
Even so, the Debtor does not anticipate that
the purchaser will be an insider of the
Debtor.

Sale to Insider:

As of the date of filing this Motion,
potential buyers have not disclosed their
intentions as to the management team.

Agreements with Management:

The Sale Order does not contain any
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Releases:

release provisions.

Private Sale/No Competitive Bidding:

An auction process is contemplated, and
competitive bidding is encouraged.

Closing and Other Deadlines:

A closing must occur on or before July 31,
2022.

Good Faith Deposit:

Interim Arrangements
Purchaser:

10% of the cash purchase price set forth in
the Written Offer or such amount as may
be determined by the Debtor in its sole
discretion.
with

Proposed As of the date of filing this Motion, the
Debtor does not know whether any
potential purchaser will request an interim
management
agreement
or
other
arrangement with the Debtor.

Use of Proceeds:

The cash proceeds of the Sale, if any, will
be held by the Debtor, with any liens,
claims, interests, and encumbrances to
attach to such proceeds to same extent,
validity and priority as existed prior to the
Petition Date. Any such proceeds received
by the Debtor will be paid to any creditors
in accordance with the priorities of their
allowed claims upon further authorization
from this Court.

Tax Exemption:

The Debtor is seeking to have the sale
declared exempt from bulk sales or similar
laws, but only to the greatest extent
permitted by applicable law.

Record Retention:

The Debtor expects that any buyer of
substantially all of the Assets will acquire
all of the Debtor’s books and records. To
the extent sold, the Debtor (and any
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successor) will retain reasonable access to
its records, to the extent necessary.
Sale of Avoidance Actions:

Requested
Liability:

Findings

as

There is no sale of avoidance actions
contemplated.
to

Successor The Sale Order will contain findings of fact
and conclusions of law limiting the
proposed purchaser’s successor liability.

Sale Free and Clear of Unexpired Leases:

The Debtor is seeking to sell the Assets
free and clear of all liens, claims, interests,
and encumbrances to the fullest extent
permitted by section 363 of the Bankruptcy
Code, including any licenses relating to the
Assets, but not possessory leasehold
interests.

Credit Bidding:

N/A

Relief from Bankruptcy Rule 6004(h)

The Debtor seeks relief from the stay
imposed by Bankruptcy Rule 6004(h).

Basis for Relief Requested
A.

The Sale, Bid Procedures, and Liquidation Sales Should Be
Approved Based on the Sound Business Purpose Test.

37.

Section 363(b)(1) of the Bankruptcy Code provides, in relevant part, that a

debtor-in-possession, “after notice and a hearing, may use, sell, or lease, other than in the
ordinary course of business, property of the estate.” 11 U.S.C. § 363(b)(l). Section 363 of the
Bankruptcy Code does not set forth a standard for determining when it is appropriate for a court
to authorize the sale or disposition of a debtor’s assets prior to confirmation of a plan. However,
courts in this Circuit and others have required that the decision to sell assets outside the ordinary
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course of business be based upon the sound business judgment of the debtor. See In re Moore,
608 F.3d 253, 263 (5th Cir. 2010), Myers v. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir.
1996); Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071
(2d Cir. 1983); In re Decora Indus., Inc., 2002 WL 32332749, at *2 (D. Del. May 20, 2002).
38.

In determining the propriety of the sale of assets by a chapter 11 debtor prior to

confirmation of a plan of reorganization, the Second and Sixth Circuits, as well as other courts,
have applied, among other factors required by section 363 of the Bankruptcy Code, a “sound
business purpose” test. See Stephens Indus., Inc. v. McClung, 789 F.2d 386, 390 (6th Cir. 1986);
In re Lionel Corp., 722 F.2d at 1070-71; see also Titusville Country Club v. Pennbank (In re
Titusville Country Club), 128 B.R. 396, 399 (Bankr. W.D. Pa. 1991).

In In re Solar

Manufacturing Corporation, the Third Circuit, pursuant to section 116(3) of the Bankruptcy Act
of 1938 (the predecessor to section 363 of the Bankruptcy Code), applied the stricter standards of
“emergency” or “perishability” on a proposed pre-confirmation sale of a chapter 11 debtor’s
assets. 176 F.2d 493, 494-95 (3d Cir. 1949). Although the Third Circuit has not specifically
addressed the application of the “sound business purpose” test, in In re Abbots Dairies of Pa.,
Inc., 788 F.2d 143, 143 (3d Cir. 1986), where the Third Circuit examined a pre-confirmation sale
of assets of chapter 11 debtors, the Court did not mention the Solar decision, leading “other
courts to [ ] conclu[de] that the Third Circuit follows the ‘sound business purpose’ test rather
than the ‘emergency’ rule”. See In re Titusville Country Club, 128 B.R. at 399.
39.

The “sound business purpose” test requires a debtor to establish four elements in

order to justify the sale or lease of property outside the ordinary course of business, namely,
(a) that a sound business reason justifies the sale of assets outside the ordinary course of
business, (b) that accurate and reasonable notice has been provided to interested persons, (c) that
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the debtor had obtained a fair and reasonable price, and (d) good faith exists with respect to the
purchaser of the assets. Id.; In re Sovereign Estates, Ltd., 104 B.R. 702, 704 (Bankr. E.D. Pa.
1989). A debtor’s showing of a sound business purpose need not be unduly exhaustive but,
rather, a debtor is “simply required to justify the proposed disposition with sound business
reasons.” In re Baldwin United Corp., 43 B.R. 888, 906 (Bankr. S.D. Ohio 1984); see also In re
Indus. Valley Refrigeration and Air Conditioning Supplies, Inc., 77 B.R. 15, 21 (Bankr. E.D. Pa.
1987). Whether or not there are sufficient business reasons to justify a transaction depends upon
the facts and circumstances of each case. In re Lionel, 722 F.2d at 1071; Dai-Ichi Kangyo Bank,
Ltd. v. Montgomery Ward Holding Corp. (In re Montgomery Ward Holding Corp.), 242 B.R.
147, 155 (D. Del. 1999). The Debtor submits that the decisions to proceed with the approval of
the Bid Procedures related to a potential sale and the Liquidation Sales are based upon its sound
business judgment and should be approved.
40.

Additionally, section 105(a) of the Bankruptcy Code provides a bankruptcy court

with broad powers in the administration of a case under the Bankruptcy Code. Section 105(a)
provides that “[t]he court may issue any order, process, or judgment that is necessary or
appropriate to carry out the provisions of [the Bankruptcy Code].” 11 U.S.C. § 105(a). Provided
that a bankruptcy court does not employ its equitable powers to achieve a result not
contemplated by the Bankruptcy Code, the exercise of its section 105(a) power is proper. Matter
of Fesco Plastics Corp., Inc., 996 F.2d 152, 154 (7th Cir. 1993); Pincus v. Graduate Loan Ctr.
(In re Pincus), 280 B.R. 303, 312 (Bankr. S.D.N.Y. 2002). Pursuant to section 105(a), a court
may fashion an order or decree that helps preserve or protect the value of a debtor’s assets. See
Chinichian v. Campolongo (In re Chinichian), 784 F.2d 1440, 1443 (9th Cir. 1986) (“Section
105 sets out the power of the bankruptcy court to fashion orders as necessary pursuant to the
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purposes of the Bankruptcy Code.”); In re Cooper Props. Liquidating Trust, Inc., 61 B.R. 531,
537 (Bankr. W.D. Tenn. 1986) (noting that “the Bankruptcy Court is one of equity and as such it
has a duty to protect whatever equities a debtor may have in property for the benefit of its
creditors as long as that protection is implemented in a manner consistent with the bankruptcy
laws.”).
41.

The Debtor submits that sound business justification exists to sell the Assets, or

any portion thereof, to the Successful Bidder pursuant to the Bid Procedures and to concurrently
run the Liquidation Sales process. The Sale process proposed by the Debtor will maximize the
value of the Assets for the benefit of the Debtor’s stakeholders, and the Liquidation Sales will
ensure that any assets not sold in the Sale process will still be monetized for the benefit of
creditors of the Debtor’s estate.
42.

The Debtor also believes that the proposed Bid Procedures are reasonably

designed to enable the Debtor to generate the highest value for the Assets. The proposed Bid
Procedures present a controlled, fair, and open process that the Debtor believes will encourage
bidding only from seriously interested parties who possess the financial and operational capacity
to purchase the Assets. As such, the Bid Procedures promote the primary goal of maximizing the
value received by the estate. Courts generally approve procedures that are intended to encourage
competitive bidding and are consistent with the goal of maximizing the value received by the
estate. See In re John Joseph Edwards, 228 B.R. 552, 561 (Bankr. E.D. Pa. 1998) (bidding
procedures should facilitate an “open and fair” sale and be “designed to maximize value for the
estate”).
43.

The Debtor submits that the implementation of the Bid Procedures, if approved,

will satisfy the prongs of the “sound business purpose” test. For purposes of prong one, the
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Debtor seeks to sell the Assets in order to garner value for the benefit of its estate. The second
prong of the “sound business purpose” test will be satisfied because the proposed Notice
Procedures are designed to provide adequate notice to all potentially interested parties, including
those who previously expressed an interest in purchasing the Assets. With respect to the third
prong, the Debtor intends to continue to market the Assets, to solicit interested bidders and to
conduct the Auction in a manner aimed at yielding the highest and best price for the Assets.
Finally, the Bid Procedures incorporate a good faith requirement of all Qualified Bidders
applicable at both the commencement and conclusion of the Auction.
44.

Moreover, the Bid Procedures are designed to maximize the value received for

the Assets. The Debtor seeks to determine the market value for the Assets. The process
proposed by the Debtor allows for a fair auction process, providing bidders with sufficient time
and information to submit a timely bid. If the Debtor receives sufficient interest in a sale of the
Assets, the Bid Procedures are designed to ensure that the Assets will be sold for the highest or
otherwise best possible purchase price under the circumstances. Accordingly, the Debtor and all
parties in interest can be assured that the consideration received for the Assets will be fair and
reasonable, and the third prong of the “sound business purpose” test satisfied.
45.

For all of these reasons, the proposed Bid Procedures are reasonable, appropriate

and within the Debtor’s sound business judgment. They provide the Debtor with the best method
for obtaining the maximum realizable value for the Assets. Thus, the Bid Procedures should be
approved.
46.

In addition, the Liquidation Sales Process provides an appropriate alternative path

for the Debtor if the Sale process does not yield a meaningful bid or bids for some or all of the
Debtor’s Assets. The Liquidation Sales will ensure that the Debtor’s estate achieves the greatest
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recovery for the Liquidation Assets, if they are not sold in connection with the more traditional
Sale process laid out in the Bid Procedures.

Accordingly, the Court should approve the

Liquidation Sale Process, the actions taken by the Sale Agent under the Liquidation Agreement,
and any Liquidation Sales facilitated by the Sale Agent in accordance with the Liquidation
Agreement.
B.

The Bid Protections Have a Sound Business
Purpose and Should Be Approved.

47.

The proposed Bid Protections in favor of a prospective Stalking Horse Bidder

should be approved. Having the ability to offer the Bid Protections to a Stalking Horse Bidder
will ensure the Debtor’s ability to maximize the realizable value of the Assets for the benefit of
the Debtor’s estate, creditors, and other parties in interest. Approval of break-up fees and
expense reimbursements, and other forms of bidding protections in connection with the sale of
significant assets pursuant to section 363 of the Bankruptcy Code has become established
practice in chapter 11 cases. Such bidding protections enable a debtor to ensure a sale to a
contractually committed bidder at a price the debtor believes is fair, while providing the debtor
with an opportunity to enhance the value received by its estate through an auction process. For
these same reasons, approval of the Bid Protections as an administrative expense claim is
appropriate.
48.

Specifically, bid protections “may be legitimately necessary to convince a ‘white

knight’ bidder to enter the bidding by providing some form of compensation for the risks it is
undertaking.” In re 995 Fifth Ave. Assocs. LP, 96 B.R. 24, 28 (Bankr. S.D.N.Y. 1989) (citation
omitted); In re Hupp Int’l Indus., Inc., 140 B.R. 191, 194 (Bankr. N.D. Ohio 1992) (“[W]ithout
such fees, bidders would be reluctant to make an initial bid for fear that their first bid will be
shopped around for a higher bid from another bidder who would capitalize on the initial bidder’s
. . . due diligence.”). As a result, courts routinely approve bid protections similar to the Bid
Protections in connection with proposed bankruptcy sales where a proposed fee or
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reimbursement provides a benefit to the estate. See In re O’Brien Envtl. Energy, Inc., 181 F.3d
527 (3d Cir. 1999).
49.

The Debtor will only designate a Stalking Horse Bidder or offer Bid Protections

in the event that the Debtor determines that doing so will promote competitive bidding and will
not hamper bidding. The ability to offer Bid Protections will induce potential bidders to serve as
a Stalking Horse Bidder, which enables the Debtor to promote a sale of the Assets with the
greatest benefit to the estate. Thus, the Bid Protections are actual and necessary to preserve the
value of the estate. Without the Bid Protections, the Debtor might lose the opportunity to obtain
the highest or otherwise best offer for its Assets and would certainly lose the downside
protection that will be afforded by the existence of a Stalking Horse Bidder.
50.

The Bid Protections are fair and reasonable in light of the size and nature of the

contemplated transaction and consistent with the range of bid protections typically approved by
this Court. See, e.g., In re Agspring Miss. Region, LLC, Case No. 21-11238 (CTG) (Bankr. D.
Del. Oct. 14, 2021) [D.I. 103] (approving a break-up fee of 3% of the purchase price); In re
Sequential Brands Grp., Inc., et al., Case No. 21-11194 (JTD) (Bankr. D. Del. Sept. 24, 2021)
[D.I. 138] (approving a break-up fee of 3.65% of the purchase price); In re Tallygenicom, L.P.,
Case No. 09-10266 (CSS) (Bankr. Del. Feb. 19, 2009) (approving bid protections totaling 4.1%
of the purchase price).
51.

Accordingly, based on the foregoing, the Debtor submits that the Bid Protections

reflect a sound business purpose, are fair and appropriate under the circumstances, and should be
approved.
C.

The Cure Procedures in Connection with the Potential Assumption and
Assignment of Assumed Contracts are Reasonable and Appropriate.

52.

The Debtor believes that the proposed Cure Procedures in connection with the

potential assumption and assignment of an Assumed Contract are appropriate and reasonably
calculated to provide all non-Debtor parties to the Assumed Contracts with timely and proper
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notice of the Debtor’s intent to assume and assign the Assumed Contracts. The Cure Procedures
provide the non-Debtor counterparties with an opportunity to challenge the assumption and
assignment of such Assumed Contracts either as to the proposed Cure Amount or as to the
assumption and assignment, in general. Therefore, the Debtor respectfully requests the Court
approve the proposed Cure Procedures.
D.

The Notice Procedures are Reasonable and Appropriate.

53.

The Debtor believes that the proposed Notice Procedures are appropriate and

reasonably calculated to provide all interested parties with timely and proper notice of the
Auction, the Bid Procedures to be employed in connection therewith, and the Sale Hearing.
54.

The Debtor further believes that the Notice of Assumption and Assignment is

reasonably calculated to provide all counterparties to the Assumed Contracts with proper notice
of the potential assumption and assignment of the applicable Assumed Contract and any Cure
Amount relating thereto.
55.

The Debtor submits that the proposed Notice Procedures comply with Bankruptcy

Rule 2002 and Local Rule 2002-1. Therefore, the Debtor believes that the Notice Procedures are
reasonable and appropriate and should be approved.
E.

The Sale of the Assets Free and Clear of Liens and Other
Interests Is Authorized by Section 363(f) of the Bankruptcy Code.

56.

The Debtor further submits that it is appropriate to sell the Assets free and clear of

liens pursuant to section 363(f) of the Bankruptcy Code, with any such liens attaching to the cash
proceeds of the Assets to the extent applicable.

Section 363(f) of the Bankruptcy Code

authorizes a trustee to sell assets free and clear of liens, claims, interests, and encumbrances if:
(1) applicable nonbankruptcy law permits the sale of such property free
and clear of such interests;
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(2) such entity consents;
(3) such interest is a lien and the price at which such property is to be sold
is greater than the value of all liens on such property;
(4) such interest is in bona fide dispute; or
(5) such entity could be compelled, in a legal or equitable proceeding, to
accept a money satisfaction of such interest.
11 U.S.C. § 363(f).
57.

Because section 363(f) of the Bankruptcy Code is drafted in the disjunctive,

satisfaction of any one of its five requirements will suffice to permit the sale of the Assets “free
and clear” of liens and interests. In re Dundee Equity Corp., 1992 Bankr. LEXIS 436, at *12
(Bankr. S.D.N.Y. March 6, 1992) (“[s]ection 363(f) is in the disjunctive, such that the sale free
of the interest concerned may occur if any one of the conditions of § 363(f) have been met.”);
Michigan Employment Sec. Comm’n v. Wolverine Radio Co. (In re Wolverine Radio Co.), 930
F.2d 1132, 1147 n.24 (6th Cir. 1991) (stating that section 363(f) of the Bankruptcy Code is
written in the disjunctive; holding that the court may approve the sale “free and clear” provided
at least one of the subsections of section 363(f) is met).
58.

One or more of the subsections of section 363(f) of the Bankruptcy Code will be

satisfied with respect to the transfer of the Assets in accordance with the Sale. In particular, the
Debtor believes that, among others, section 363(f)(2) will be met in connection with the
transactions proposed hereunder because each of the parties holding liens on the Assets will
consent or, absent any objection to this motion, will be deemed to have consented to the Sale.
Any lienholder also will be adequately protected by having its liens, if any, in each instance
against the Debtor or its estate, attach to the sale proceeds ultimately attributable to the Assets in
which such creditor alleges an interest, in the same order of priority, with the same validity, force
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and effect that such creditor had prior to the Sale, subject to any claims and defenses the Debtor
may possess with respect thereto. To the extent that any parties in interest holding liens against
the Assets do not consent to the Sale, the Debtor will seek approval of the Sale of the Assets free
and clear of any liens, claims, interests, and encumbrances in accordance with any other
applicable provisions of section 363(f) of the Bankruptcy Code, including sections 363(f)(3) and
363(f)(5).
59.

Based upon the evidence presented and argument to be made at the Sale Hearing,

the Debtor will seek entry of an order authorizing the sale of the Assets free and clear of any
liens, claims, interests, and encumbrances.
F.

Assumption and Assignment of Certain Executory
Contracts and Unexpired Leases.

60.

Section 365(a) of the Bankruptcy Code provides that, subject to court approval, a

trustee “may assume or reject any executory contracts or unexpired leases of the debtor.” 11
U.S.C. § 365(a). Upon finding that a debtor-in-possession has exercised its sound business
judgment in determining to assume an executory contract or unexpired lease, courts will approve
the assumption under section 365(a) of the Bankruptcy Code. See Nostas Assocs. v. Costich (In
re Klein Sleep Prods., Inc.), 78 F.3d 18, 25 (2d Cir. 1996); Orion Pictures Corp. v. Showtime
Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1099 (2d Cir. 1993).
61.

Pursuant to section 365(f)(2) of the Bankruptcy Code, a trustee may assign an

executory contract or unexpired lease of nonresidential real property if:
(A) the trustee assumes such contract or lease in accordance with the provisions of
this section; and
(B) adequate assurance of future performance by the assignee of such contract or
lease is provided, whether or not there has been a default in such contract or
lease.
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11 U.S.C. § 365(f)(2).
62.

The meaning of “adequate assurance of future performance” depends on the facts

and circumstances of each case, but should be given “practical, pragmatic construction.” See
Carlisle Homes, Inc. v. Arrari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538 (Bankr. D.N.J.
1989); see also In re Natco Indus., Inc., 54 B.R. 436, 440 (Bankr. S.D.N.Y. 1985) (adequate
assurance of future performance does not mean absolute assurance that debtor will thrive and pay
rent); In re Bon Ton Rest. & Pastry Shop, Inc., 53 B.R. 789, 803 (Bankr. N.D. Ill. 1985)
(“Although no single solution will satisfy every case, the required assurance will fall
considerably short of an absolute guarantee of performance.”).
63.

At the Sale Hearing, the Debtor and the Successful Bidder will present evidence

regarding the ability of the Successful Bidder to perform the Assumed Contracts. Further, any
non-Debtor parties to the Assumed Contracts will have the opportunity to evaluate the showing
of adequate assurance by the Successful Bidder. In addition, the Successful Bidder will be
obligated to pay any cure costs due and owing to the non-Debtor parties to the Assumed
Contracts. Therefore, based on the evidence presented and arguments made as the Sale Hearing,
the Debtor will seek approval to assume and assign the Assumed Contracts to the Successful
Bidder.
G.

The Successful Bidder Should Be Entitled to the Protections
of a Good Faith Purchaser Under Section 363(m).

64.

Section 363(m) of the Bankruptcy Code states that:
The reversal or modification on appeal of an authorization under
[section 363(b)] . . . does not affect the validity of a sale . . . to an
entity that purchased . . . such property in good faith, whether or
not such entity knew of the pendency of the appeal, unless such
authorization and such sale were stayed pending appeal.

11 U.S.C. § 363(m).
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Section 363(m) of the Bankruptcy Code thus protects the purchaser of assets sold

pursuant to section 363 of the Bankruptcy Code from the risk that it will lose its interest in the
purchased assets if the order allowing the sale is reversed on appeal. By its terms, section
363(m) of the Bankruptcy Code applies to sales of interests in tangible assets, such as the Assets.
66.

The selection of the Successful Bidder will be the product of arm’s length, good

faith negotiations between the Debtor and the various bidders and other parties in interest. As
such, the Debtor intends to request a finding that the Successful Bidder is a good faith purchaser
entitled to the protections of section 363(m) of the Bankruptcy Code. A finding of this nature
will protect the Successful Bidder in the event of an appeal, thereby making the sale process
more attractive to prospective bidders.
H.

A Waiver of the Fourteen Day Waiting Period Under
Bankruptcy Rules 6004(h) and 6006(d) is Appropriate.

67.

In order to facilitate the prompt disposition of the Assets, a waiver of the

provisions of Bankruptcy Rules 6004(h) and 6006(d) is appropriate. Bankruptcy Rule 6004(h)
provides that an “order authorizing the use, sale, or lease of property . . . is stayed until the
expiration of 14 days after entry of the order, unless the court orders otherwise.” Fed. R. Bankr.
P. 6004(h). Similarly, Bankruptcy Rule 6006(d) provides that an “order authorizing the trustee
to assign an executory contract or unexpired lease . . . is stayed until the expiration of 14 days
after the entry of the order, unless the court orders otherwise.” Fed. R. Bankr. P. 6006(d). The
Debtor requests that the Order be effective immediately by providing that the fourteen (14) day
stays under Bankruptcy Rules 6004(h) and 6006(d) are waived.
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The waiver of these provisions will result in a more rapid closing of the Sale,

thereby providing greater certainty to prospective bidders and lessening the expense of the Sale
process. Accordingly, a waiver of these provisions is appropriate.
Notice
69.

Notice of this Motion has been given to the following parties or, in lieu thereof, to

their counsel, if known: (i) the Office of the United States Trustee; (ii) all taxing authorities in
the states where the Debtor is located, as well as the Internal Revenue Service, and all other
federal, state and local taxing and regulatory authorities known to the Debtor to assert
jurisdiction over the Debtor or which are reasonably expected by the Debtor to have claims,
contingent or otherwise, in connection with the ownership of the Assets, or to have any known
interest in the relief requested by the Motion; (iii) all parties that have requested or that are
required to receive special notice pursuant to Bankruptcy Rule 2002; (iv) all persons known or
reasonably believed by the Debtor to have asserted any lien, claim, encumbrance, right of first
refusal, or other interest in or upon any of the Assets; (v) all persons known or reasonably
believed to have expressed an interest in acquiring the Assets within the last four (4) months;
(vi) creditors holding the twenty (20) largest unsecured claims against the Debtor; (vii) the
Securities & Exchange Commission; (viii) the U.S. Food & Drug Administration; (ix) the
Delaware Secretary of State; (x) the Delaware State Treasury; (xi) the United States Attorney’s
office for the District of Delaware; (xii) Attorneys General in the states where the Debtor is
located; and (xiii) any applicable state and local environmental agencies.
No Prior Request
70.

No previous application for the relief sought herein has been made to this or any

other court.
[Signature on Next Page]

40

Case 22-10506-JKS

Doc 44

Filed 06/09/22

Page 41 of 41

Conclusion
WHEREFORE, the Debtor respectfully requests that this Court enter an order granting
the relief requested herein and such other and further relief as is just and proper.
Dated: June 9, 2022

GREENBERG TRAURIG, LLP
/s/ Dennis A. Meloro
Dennis A. Meloro (DE Bar No. 4435)
The Nemours Building
1007 North Orange Street, Suite 1200
Wilmington, Delaware 19801
Telephone: (302) 661-7000
Facsimile: (302) 661-7360
Email: melorod@gtlaw.com
-andJohn D. Elrod (Admitted pro hac vice)
Terminus 200
3333 Piedmont Road NE, Suite 2500
Atlanta, Georgia 30305
Telephone: (678) 553-2100
Facsimile: (678) 553-2212
Email: elrodj@gtlaw.com
-andAri Newman (Admitted pro hac vice)
333 S.E. Second Ave, Suite 4400
Miami, Florida 33131
Telephone: (305) 579-0500
Facsimile: (305) 579-0717
Email: newmanar@gtlaw.com
Proposed Counsel for the Debtor
and Debtor-in-Possession

41

Case 22-10506-JKS

Doc 44-1

Filed 06/09/22

Exhibit A
Proposed Bid Procedures Order

Page 1 of 40

Case 22-10506-JKS

Doc 44-1

Filed 06/09/22

Page 2 of 40

UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

Zosano Pharma Corporation, 1

Case No. 22-10506 (JKS)

Debtor.
ORDER APPROVING (A) BID PROCEDURES FOR THE SALE OF
ASSETS OF THE DEBTOR, (B) ESTABLISHING PROCEDURES FOR THE
DEBTOR TO ENTER INTO A STALKING HORSE AGREEMENT WITH BID
PROTECTIONS, (C) ALTERNATE LIQUIDATION SALES CONDUCTED BY
THE SALE AGENT; (D) ASSUMPTION AND ASSIGNMENT PROCEDURES,
(E) NOTICE PROCEDURES, AND (F) GRANTING RELATED RELIEF
Upon the motion (the “Motion”) 2 of the Debtor, pursuant to sections 105, 363, and 365
of title 11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), Rules
2002, 6004, 6006, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”) and Rules 2002-1 and 6004-1 of the Local Rules of Bankruptcy Practice and Procedure
of the United States Bankruptcy Court for the District of Delaware (the “Local Rules”), for entry
of an order (this “Bid Procedures Order”): (i) approving the bid procedures in the form
annexed hereto as Exhibit 1 (as amended or modified, the “Bid Procedures”) to be
implemented in connection with a sale (the “Sale”) of all or certain of the assets of the Debtor
(the “Assets”); (ii) establishing procedures for the Debtor to designate a stalking horse bidder
with respect to certain or all of the Assets (a “Stalking Horse Bidder”) and to enter into a
stalking horse agreement (a “Stalking Horse Agreement”) containing Bid Protections;

1

The business address and the last four (4) digits of the Debtor’s federal tax identification number is Zosano
Pharma Corporation, 34790 Ardentech Court, Fremont, California 94555 (8360).

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed thereto in the Motion or
the Bid Procedures, as applicable. In the event of a discrepancy between the definitions contained in the Motion and
the Bid Procedures, those contained in the Motion shall control.
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(iii) approving an alternate liquidation sale process to be conducted by the Sale Agent (the
“Liquidation Sale Process”); (iv) establishing procedures in connection with the Debtor’s
assumption and assignment to the Successful Bidder or Backup Bidder of certain executory
contracts and unexpired leases (each an “Assumed Contract” and, collectively, the “Assumed
Contracts”) and the corresponding cure amounts (the “Cure Amounts”) required to be paid in
connection with the assumption and assignment, (v) approving the notice procedures (the
“Notice Procedures”) to advise parties in interest and Potential Bidders of the Bid Procedures,
the auction of the Assets (the “Auction”), the sale hearing for the Assets (the “Sale Hearing”),
and the Debtor’s intent to assume and assign to the Successful Bidder or Backup Bidder the
Assumed Contracts and the corresponding Cure Amounts; and (vi) granting related relief; the
Court, having determined that the relief provided herein is in the best interests of the Debtor, its
estate, creditors and other parties in interest and calculated to result in the highest or otherwise
best offer for the Assets, and that the legal and factual bases set forth in the Motion establish just
cause for the relief granted herein; and all objections and responses to the Motion having been
resolved and otherwise withdrawn or overruled; and due and adequate notice of the Motion
having been given under the circumstances; and upon the record of the hearing on the Motion,
and the full record of this Case; and after due deliberation thereon; and good and sufficient cause
appearing therefore:
IT IS HEREBY FOUND AND DETERMINED THAT:
A.

This Court has jurisdiction over the Motion and the transactions contemplated

therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference
from the United States District Court for the District of Delaware, dated February 29, 2012, and
this matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue in this district is
proper under 28 U.S.C. §§ 1408 and 1409.
2
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The Motion and the Bid Procedures comply with all applicable provisions of the

Bankruptcy Code, the Bankruptcy Rules, and the Local Rules.
C.

The notice given by the Debtor of the Motion and the hearing with respect to the

Motion constitutes proper, timely, adequate, and sufficient notice thereof and complies with the
Bankruptcy Code, the Bankruptcy Rules, and applicable Local Rules, and no other or further
notice is necessary, except as set forth herein with respect to the Auction and Sale Hearing.
D.

A reasonable opportunity to object or be heard regarding the relief provided

herein with respect to the Motion has been afforded to parties in interest.
E.

The proposed Notice Procedures are appropriate and reasonably calculated to

provide all interested parties with timely and proper notice of the Auction, the Bid Procedures to
be employed in connection therewith, and the Sale Hearing. The Notice Procedures comply with
Bankruptcy Rule 2002 and constitute sufficient notice to all interested parties and provide
sufficient notice of the proposed Sale and related transactions.
F.

The Notice of Assumption and Assignment is reasonably calculated to provide all

counterparties to Assumed Contracts with proper notice of the potential assumption and
assignment of their respective Assumed Contract(s) and any Cure Amount(s) relating thereto,
provided, however, that the mere listing of any Assumed Contract on the Notice of Assumption
and Assignment does not require or guarantee that such Assumed Contract will be assumed and
assigned, and all rights of the Debtor with respect to such Assumed Contracts are reserved.
G.

The Debtor has articulated good and sufficient business reasons for the Court to

approve the procedures for designating a Stalking Horse Bidder, including the Bid Protections.
H.

The Bid Protections, to the extent applicable and payable, (i) shall be deemed an

actual and necessary cost of preserving the Debtor’s estate within the meaning of section 503(b)
of the Bankruptcy Code; (ii) are of substantial benefit to the Debtor’s estate; (iii) are reasonable
3
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and appropriate, including in light of the size and nature of the Sale and the efforts that would be
expended by any Stalking Horse Bidder and (iv) enable the Debtor to promote the Sale with the
greatest benefit to the estate.
I.

The Debtor has articulated good and sufficient business reasons for this Court to

approve (i) the Bid Procedures, (ii) the scheduling of the Auction and the Sale Hearing, (iii) the
establishment of procedures to fix the Cure Amounts to be paid under section 365 of the
Bankruptcy Code in connection with the assumption and assignment of the Assumed Contracts,
(iv) the Bid Protections, (v) the Liquidation Sales to be conducted by the Sale Agent, and
(vi) related deadlines in connection with each of the foregoing.
J.

The Debtor has demonstrated that the Bid Procedures are reasonably designed to

enable the Debtor to receive bids for some or all of the Assets and represent the best method for
maximizing the realizable value of the Assets and serve to maximize estate value for the benefit
of all of the Debtor’s stakeholders and parties in interest.
K.

The Debtor, through the Sale Agent, may sell the Liquidation Assets free and

clear of all Interests because, in each case, one or more of the standards set forth in section
363(f)(l)-(5) of the Bankruptcy Code has been satisfied. Those holders of interests who did not
object, or who withdrew their objections, to the Motion are deemed to have consented pursuant
to section 363(f)(2) of the Bankruptcy Code. Those holders of interests who did object are
adequately protected by having their Interests, if any, attach to the proceeds of the sale, with the
same validity and priority as existed prior to the sale.
L.

The Debtor has demonstrated that approval of the Liquidation Agreement and

conducting the Liquidation Sales, as an alternative to the Sale process, is in the best interests of
the Debtor, the estate, and its creditors. The Debtor has advanced good and sufficient business
justification supporting the Liquidation Sales pursuant to section 363(b) of the Bankruptcy Code
4
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and outside of a plan of reorganization, as set forth in the Motion and at the hearing thereon, and
it is a reasonable exercise of the Debtor’s business judgment to employ the Sale Agent to
conduct the Liquidation Sales, as may be needed, on the terms and conditions set forth in the
Liquidation Agreement, and to execute, deliver and perform its obligations thereunder.
M.

The findings and conclusions set forth herein constitute the Court’s findings of

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this
proceeding pursuant to Bankruptcy Rule 9014. To the extent any of the preceding findings of
fact constitute conclusions of law, they are adopted as such. To the extent any of the preceding
conclusions of law constitute findings of fact, they are adopted as such.
N.

Entry of this Bid Procedures Order and the granting of the relief set forth herein

are in the best interests of the Debtor, its estate, creditors, and other parties in interest.
IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED, as set forth herein.

2.

All objections and responses to the Motion or the relief provided herein that have

not been withdrawn, waived, or settled, and all reservations of rights included therein, hereby are
overruled and denied on the merits with prejudice.
A.

The Bid Procedures
3.

The Bid Procedures, attached hereto as Exhibit 1, are hereby approved in their

entirety and fully incorporated into this Order. The failure to specifically include or reference a
particular provision of the Bid Procedures in this Bid Procedures Order shall not diminish or
impair the effectiveness of such provision. The Debtor is authorized to take all actions necessary
or appropriate to implement the Bid Procedures. In the event of an inconsistency between this
Bid Procedures Order and the Bid Procedures, the Bid Procedures Order shall prevail.
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The Debtor is hereby authorized to pursue a Sale of its Assets in accordance with

the Bid Procedures and in a manner that it believes will maximize value for its estate.
5.

The process for submitting Qualified Bids (as defined in the Bid Procedures) is

fair, reasonable, and appropriate and is designed to maximize recoveries for the benefit of the
Debtor’s estate, its creditors, and other parties in interest.
6.

The Stalking Horse Bidder, if any, shall be deemed a Qualified Bidder pursuant to

the Bid Procedures for all purposes.
7.

All information relating to the Assets provided to assist a person or entity in

evaluating whether to participate in the Auction is confidential. Any person or entity that is
provided with such information (i) shall use such information solely for the purpose of
evaluating whether to participate in the Auction; (ii) shall not use such information for any other
purpose; (iii) shall hold such information in strict confidence; (iv) shall not, directly or indirectly,
disclose any of such information, subject to certain limited exceptions; (v) shall undertake
reasonable precautions to protect the confidentiality of such information; and (vi) shall be solely
responsible for any ramifications resulting from any disclosure of such information.
8.

The following dates and deadlines regarding competitive bidding are hereby

established (subject to modification in accordance with the Bid Procedures):
Event or Deadline

Date and Time

Deadline to Object to (i) Sale to a Stalking
Horse Bidder, if any, and (ii) Liquidation
Sales

July 11, 2022 at 4:00 pm (ET)

Contract Objection Deadline (for all
objections other than adequate assurance)

July 15, 2022 at 4:00 pm (ET)

6
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July 18, 2022 at 4:00 pm (ET)
(2 business days before proposed Auction date)

Bid Deadline

Deadline to Select Qualified Bidder

July 19, 2022 at 12:00 pm (ET)
(1 day before proposed Auction date)

Auction (if necessary)

July 20, 2022 at 10:00 am (ET)
(2 business days after Bid Deadline)

Deadline to File Notice Designating
Successful Bidder

July 21, 2022 at 12:00 pm (ET)
(1 business days after Auction)

Post-Auction Sale Objection Deadline (If
Successful Bidder is not a Stalking Horse
Bidder, deadline to object solely to (i) the
identity of a Successful Bidder or (ii) the
ability of the Successful Bidder to provide
adequate assurance of future performance
under the Assumed Contracts)

July 22, 2022 at 4:00 pm (ET)
(2 business days before proposed Sale Hearing)

Sale Hearing (subject to the Court’s
availability)

July 26, 2022 at _________ (ET)
(time to be determined)

Alternate Liquidation Sales

July 27, 2022 at _________ (ET)
(time to be determined)

B.

Procedures for Designation of a Stalking Horse Bidder
9.

The Debtor, as it may reasonably determine to be in the best interests of its estate,

may select a Stalking Horse Bidder for certain or all of the Assets for the purposes of
establishing a Stalking Horse Bid with respect to certain or all of the Assets and provide any
such Stalking Horse Bidder with Bid Protections pursuant to a Stalking Horse Agreement.
10.

No insider or affiliate of the Debtor shall be entitled to any Bid Protections.
7
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In the event that the Debtor designates a Stalking Horse Bidder and the Stalking

Horse Bidder is not the Successful Bidder with respect to the Stalking Horse Bid, the Debtor
shall be authorized, but not directed, to make certain payments in consideration of its being the
Stalking Horse Bidder with respect to the Stalking Horse Bid, including (a) the Break-Up Fee
and (b) the Expense Reimbursement Amount.

The amount of any Break-Up Fee and the

Expense Reimbursement Amount shall in the aggregate not exceed 3% of the cash portion of the
applicable transaction purchase price for such Stalking Horse Bid, with such amount to be paid
in accordance with the terms and conditions set forth in the applicable Stalking Horse
Agreement. The sole remedy of any Stalking Horse Bidder (if any such Stalking Horse Bidder is
designated) against the Debtor shall be the return of the applicable deposit (if applicable) and the
Bid Protections in the event that the applicable Stalking Horse Agreement is terminated pursuant
to the applicable provisions of such agreement.
12.

Other than a Stalking Horse Bidder, no other bidder will be entitled to any Bid

Protections or any other expense reimbursement, break-up fee, termination fee or any other
similar fee or payment.
C.

The Auction
13.

If there are two or more Qualified Bids received in accordance with the Bid

Procedures, the Auction shall take place on July 20, 2022 at 10:00 a.m. (ET) at the offices of
Greenberg Traurig, LLP, The Nemours Building, 1007 North Orange Street, Suite 1200,
Wilmington, Delaware 19801, or such other place and time as the Debtor shall notify all parties
in interest attending the Auction. Access to the Auction will also be made available by Zoom or
similar video conferencing platform to those persons that are Authorized Persons (as defined in
the Bid Procedures), and have requested access from the Debtor at least 24 hours prior to the
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Auction; provided, however, each Qualified Bidder shall be required to have at least one
representative present physically at the Auction
14.

The Auction shall be conducted in accordance with the Bid Procedures.

15.

The Auction will be conducted openly.

16.

Bidding at the Auction will be transcribed.

17.

If the Debtor does not receive a Qualified Bid: (i) the Debtor may cancel the

Auction, and (ii) proceed solely with the Liquidation Sales.
D.

Sale Notice, Assumption and Assignment Notices and Related Procedures
18.

The notice procedures described in subparagraphs (a) – (e) below are approved

and shall be good and sufficient, and no other or further notice shall be required if given as
follows:
a.
On or before three (3) business days after entry of this Bid
Procedures Order, or as soon thereafter as such parties can be identified, the
Debtor will cause (a) a notice in substantially the form annexed hereto as Exhibit
2 (the “Notice of Bid Procedures, Auction Date and Sale Hearing”); and (b) a
copy of the Bid Procedures Order to be sent by first-class mail postage prepaid, to
the following: (i) the Office of the United States Trustee; (ii) all taxing authorities
in the states where the Debtor is located, as well as the Internal Revenue Service,
and all other federal, state and local taxing and regulatory authorities known to the
Debtor to assert jurisdiction over the Debtor or which are reasonably expected by
the Debtor to have claims, contingent or otherwise, in connection with the
ownership of the Assets, or to have any known interest in the relief requested by
the Motion; (iii) all parties that have requested or that are required to receive
special notice pursuant to Bankruptcy Rule 2002; (iv) all persons known or
reasonably believed by the Debtor to have asserted any lien, claim, encumbrance,
right of first refusal, or other interest in or upon any of the Assets; (v) all persons
known or reasonably believed to have expressed an interest in acquiring the
Assets within the last four (4) months; (vi) creditors holding the thirty (20) largest
unsecured claims against the Debtor; (vii) the Securities & Exchange
Commission; (viii) the U.S. Food & Drug Administration; (ix) the Delaware
Secretary of State; (x) the Delaware State Treasury; (xi) the United States
Attorney’s office for the District of Delaware; (xii) Attorneys General in the states
where the Debtor is located; and (xiii) any applicable state and local
environmental agencies.
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b.
On or before three (3) business days after entry of this Bid
Procedures Order, the Debtor will serve the Notice of Bid Procedures, Auction
Date and Sale Hearing on all known creditors of the Debtor.
c.
On or before seven (7) days after entry of this Bid Procedures
Order, subject to applicable submission deadlines, the Debtor will publish an
abbreviated version of the Notice of Bid Procedures, Auction Date and Sale
Hearing once in one or more regional and/or national publications that the Debtor,
in its business judgment, deems appropriate.
d.
On or before three (3) business days after the entry of the Bid
Procedures Order, the Debtor shall serve by first class mail or hand delivery, a
notice, substantially in the form attached hereto as Exhibit 3, of the potential
assumption and assignment of the Assumed Contracts (the “Notice of
Assumption and Assignment”) on all non-Debtor parties to the Assumed
Contracts. The Notice of Assumption and Assignment (or a Supplemental Notice
of Assumption and Assignment (defined below)) shall (i) identify the calculation
of the Cure Amounts that the Debtor believe must be paid to cure all prepetition
defaults under the Assumed Contracts, and (ii) provide instructions for the timing
and procedure governing the filing of any objections to (a) the proposed Cure
Amounts and (b) the proposed assumption and assignment of any Assumed
Contract in connection with the Sale, as approved by the Court in the Bid
Procedures Order. In addition, if the Debtor identifies additional executory
contracts or unexpired leases that might be assumed by the Debtor and assigned to
the Successful Bidder or Backup Bidder, as applicable, that are not included in the
original Notice of Assumption and Assignment, the Debtor shall promptly send a
supplemental notice (a “Supplemental Notice of Assumption and Assignment”)
to the applicable counterparties to such additional Assumed Contracts.
e.
In addition to the foregoing, electronic notification of the Motion,
the Bid Procedures Order, the Notice of Bid Procedures, Auction Date and Sale
Hearing, and the Notice of Assumption and Assignment, will be posted on: (i) the
main case docket on the Bankruptcy Court’s electronic case filing (ECF) website;
and (ii) the case management website maintained by the Debtor’s claims and
noticing
agent,
Kurtzman
Carson
Consultants
LLC,
at
http://www.kccllc.net/ZosanoPharma.
19.

The Notice of Bid Procedures, Auction Date and Sale Hearing and the Notice of

Assumption and Assignment to be issued in connection with the proposed Sale of the Assets,
substantially in the forms annexed hereto as Exhibits 2 and 3, respectively, are approved.
20.

Unless the non-Debtor party to an Assumed Contract files an objection (the

“Contract Objection”) to (a) its scheduled Cure Amount and/or (b) to the proposed assumption
and assignment of such Assumed Contract, as applicable, by (i) 4:00 p.m. (ET) on July 15,
10

Case 22-10506-JKS

Doc 44-1

Filed 06/09/22

Page 12 of 40

2022 and serves a copy of the Contract Objection so as to be received no later than the Contract
Objection Deadline on the Notice Parties, then such non-Debtor party (i) will be forever barred
and estopped from objecting to the Cure Amount and the Debtor and the Successful Bidder or
Backup Bidder, as applicable, shall be entitled to rely solely upon the Cure Amount, and (ii) if
the Assumed Contract is identified as an Asset to be acquired by the Successful Bidder or
Backup Bidder, as applicable, will be deemed to have consented to the assumption and
assignment of such Assumed Contract and will be forever barred and estopped from asserting or
claiming against the Debtor, the Successful Bidder or the Backup Bidder, as applicable, or any
other assignee of the relevant Assumed Contract that any additional amounts are due or defaults
exist, or conditions to assumption and assignment must be satisfied, under such Assumed
Contract. Notwithstanding the foregoing, as provided below, each non-Debtor party to such
Assumed Contract shall retain the right to object, at the Sale Hearing, to the assumption and
assignment of its Assumed Contract based solely on the issue of whether the Successful Bidder
or Backup Bidder, as applicable, can provide adequate assurance of future performance as
required by section 365 of the Bankruptcy Code.
21.

If a Contract Objection challenges a Cure Amount (or asserts any other objection

to assumption and assignment of an Assumed Contract), the Contract Objection must set forth
the Cure Amount being claimed by the objecting party with appropriate documentation in
support thereof and specify (with appropriate supporting documentation) the factual and legal
basis for any other objection. Upon receipt of a timely filed Contract Objection, the Debtor, with
the consent of the Successful Bidder or Backup Bidder, as applicable, is authorized, but not
directed, to resolve any Contract Objection by mutual agreement with the objecting counterparty
to any Assumed Contract without further order of the Court. In the event that the Debtor and any
objecting party are unable to resolve consensually any timely filed Contract Objection, the Court
11
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will resolve any such Contract Objection at the Sale Hearing or at such other hearing as set by
this Court.
22.

Notwithstanding anything to the contrary contained in this Bid Procedures Order,

the Debtor, and the Successful Bidder or Backup Bidder, as applicable, may determine to add or
exclude any Assumed Contract from the list of Assets to be acquired no later than two (2) days
prior to the Sale Hearing. The non-Debtor party to any contract that is removed from the list of
Assumed Contracts will be notified of such exclusion by written notice mailed within two (2)
business days of such determination.
23.

Within one (1) business day after the conclusion of the Auction for the Assets, the

Debtor will file a statement with the identity of the Successful Bidder and Backup Bidder for the
Assets, and the total price received for the Assets and serve such statement on the United States
Trustee in satisfaction of Bankruptcy Rule 6004(f)(1).
24.

Within one (1) business day after the conclusion of the Auction for the Assets, the

Debtor will serve a notice identifying the Successful Bidder and Backup Bidder to the nonDebtor parties to the Assumed Contracts that have been identified in such Successful Bid and
Backup Bid. The non-Debtor parties to such Assumed Contracts will have until the PostAuction Objection Deadline to object to the assumption and assignment of such Assumed
Contract solely on the issue of whether the Successful Bidder or Backup Bidder, as applicable,
can provide adequate assurance of future performance as required by section 365 of the
Bankruptcy Code.
E.

The Sale Hearing and Objections to Sale
25.

The Sale Hearing shall be held before this Court on July 26, 2022 at __:__ __.m.

(ET) or as soon thereafter as counsel and interested parties may be heard. The Debtor will seek
entry of an order of the Court at the Sale Hearing approving and authorizing the Sale of the
12
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Assets to the Successful Bidder. Upon entry of this Order, the Debtor is authorized to perform
any obligation intended to be performed prior to the Sale Hearing or entry of the Sale Order with
respect thereto. The Sale Hearing may be adjourned from time to time without further notice
other than such announcement being made in open court or a notice of adjournment filed on the
Court’s docket.
26.

Objections, if any, to the Sale of the Assets to any Successful Bidder and/or the

relief requested in the Debtor’s motion to approve the Sale, other than the relief approved in this
Order, must be in writing and filed with the Court on or before July 22, 2022 at 4:00 p.m. (ET)
and be served such that they are actually received by the following parties (collectively, the
“Notice Parties”): (i) Debtor’s counsel, Greenberg Traurig, LLP (a) The Nemours Building,
1007 North Orange Street, Suite 1200, Wilmington, Delaware 19801, Attn: Dennis A. Meloro,
Esq. (Melorod@gtlaw.com), (b) 3333 Piedmont Road NE, Suite 2500 Atlanta, Georgia 30305,
Attn: John D. Elrod, Esq. (Elrodj@gtlaw.com), and (c) 333 S.E. Second Ave, Suite 4400 Miami,
Florida 33131, Attn: Ari Newman, Esq. (Newmanar@gtlaw.com); (ii) the Office of the United
States Trustee (Region 3), J. Caleb Boggs Federal Building, 844 King Street, Suite 2207,
Lockbox 35, Wilmington, DE 19801, Attn: Joseph Cudia, Esq. (joseph.cudia@usdoj.gov);
provided that, if the Successful Bidder that prevails at the Auction is not the Stalking Horse
Bidder, the deadline to object solely to (i) the identity of a Successful Bidder or (ii) the ability of
the Successful Bidder to provide adequate assurance of future performance under the Assumed
Contract shall be the Post-Auction Objection Deadline.
27.

A party’s failure to timely file a Sale Objection in accordance with this Order

shall forever bar the assertion, at the applicable Sale Hearing or otherwise, of any objection to
the relief requested in the Motion, or to the consummation of the Sale and the performance of the
related transactions, including the transfer of the Assets to the applicable Successful Bidder(s),
13
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free and clear of all liens, claims, interests, and encumbrances pursuant to section 363(f) of the
Bankruptcy Code, and shall be deemed to be a “consent” for purposes of section 363(f) of the
Bankruptcy Code.
F.

Liquidation Sales Conducted by the Sale Agent
28.

The Debtor is authorized to sell the Liquidation Assets in accordance with the

terms of the Liquidation Agreement and such Liquidation Sales shall be free and clear of all
Interests, with any such liens, claims encumbrances and other interests to attach to the
Liquidation Sale proceeds with the same validity (or invalidity) and priority as existed prior to
the Sales.
29.

The Debtor is authorized to proceed with the Liquidation Agreement and to pay

the Compensation to the Sale Agent described in the Motion, and reimburse the Sale Expenses
described in the Motion, without further order of the Court, as an expense of administration
pursuant to sections 507(a) and 503(b) of the Bankruptcy Code, upon the submission of an
auctioneer’s report in accordance with Bankruptcy Rule 6004(f)(1).
30.

Each and every term and provision of this Order shall be binding in all respects

upon the successful bidders at the Liquidation Sales, the Debtor, the Debtor’s bankruptcy estate,
its creditors, and all individuals or entities holding an interest in the Debtor, including, without
limitation, any entity purporting to hold an interest in any of the Liquidation Assets.
31.

The Liquidation Agreement may be modified, amended, or supplemented by the

parties thereto, in a writing signed by both parties in accordance with the terms thereof without
further order of the Court, provided that any such modification, amendment, or supplement is
immaterial, and the Debtor is authorized to execute any additional documents reasonably
necessary to consummate the transactions set forth in the Liquidation Agreement.
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Other Relief Granted
32.

Except as otherwise provided in this Bid Procedures Order, the Debtor, in its

business judgment, further reserves the right as it may reasonably determine to be in the best
interests of its estate, subject to conformity with the Bid Procedures, to: (a) determine which
Potential Bidders are Qualified Bidders; (b) determine which Written Offers are Qualified Bids;
(c) determine which Qualified Bid(s) is the highest or otherwise best proposal, the Successful
Bid, and which is the next highest or otherwise best proposal, the Backup Bid; (d) reject any bid
that is (i) inadequate or insufficient, (ii) not in conformity with the requirements of the Bid
Procedures or the requirements of the Bankruptcy Code, or (iii) contrary to the best interests of
the Debtor and its estate; (e) waive terms and conditions set forth herein with respect to all
Qualified Bidders; (f) impose additional terms and conditions with respect to all Qualified
Bidders; (g) extend the deadlines set forth herein; (h) adjourn or cancel the Auction and/or Sale
Hearing, provided that the Debtor shall use reasonable efforts to provide notice of adjournment
or cancellation to all Qualified Bidders at least 24 hours prior to the commencement of the
Auction; and (i) modify the Bid Procedures or withdraw the request to sell some or all of the
Assets to the Successful Bidder or Backup Bidder, as applicable, at any time with or without
prejudice.
33.

Nothing in this Order or the Motion shall be deemed to or constitute the

assumption or assignment of an executory contract or unexpired lease.
34.

The stays provided for in Bankruptcy Rules 6004(h) and 6006(d) are waived and

this Bid Procedures Order shall be effective immediately upon its entry.
35.

All time periods set forth in this Bid Procedures Order shall be calculated in

accordance with Bankruptcy Rule 9006(a).
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The Debtor is hereby authorized to conduct the Sale and Liquidation Sales

without the necessity of complying with any state or local bulk transfer laws or requirements.
37.

The Debtor is authorized to take all actions necessary to effectuate the relief

granted pursuant to this Order in accordance with the Motion.
38.

This Court shall retain jurisdiction with respect to all matters arising from or

relating to the interpretation or implementation of this Bid Procedures Order.
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BID PROCEDURES
These bid procedures (the “Bid Procedures”) set forth the process by which Zosano
Pharma Corporation, as debtor and debtor-in-possession (the “Debtor”), in the chapter 11
bankruptcy case in the United States Bankruptcy Court for the District of Delaware (the
“Court”), Case No. 22-10506 (JKS), shall market to interested parties and conduct a sale (the
“Sale”) by auction (the “Auction”) of all or a portion of its assets (the “Assets”). The Sale will
be subject to bidding as set forth herein and subject to the approval of the Court, pursuant to
sections 105, 363, and 365 of title 11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the
“Bankruptcy Code”).
On June 9, 2022, the Debtor filed the Motion of the Debtor for Entry of Orders
(I)(A) Approving Bid Procedures Relating to the Sale of Assets of the Debtor, (B) Establishing
Procedures for the Debtor to Enter into a Stalking Horse Agreement with Bid Protections,
(C) Approving Alternate Liquidation Sales Conducted by a Sale Agent, (D) Establishing
Procedures in Connection with the Assumption and Assignment of Certain Executory Contracts
and Unexpired Leases, (E) Approving Notice Procedures, and (F) Granting Related Relief (the
“Bid Procedures Motion”); and (II)(A) Authorizing the Sale of Assets of the Debtor Free and
Clear of Liens, Claims, Encumbrances, and Other Interests; (B) Approving the Final Purchase
Agreement; (C) Approving the Assumption and Assignment of Certain Executory Contracts and
Unexpired Leases Related Thereto; and (D) Granting Related Relief [Docket No. ●●] (the “Sale
Motion;” collectively with the Bid Procedures Motion, the “Motion”), to be heard by the
Bankruptcy Court (i) on June 29, 2022 with respect to the Bid Procedures, and (ii) on July ●●,
2022 (or at such other time as the Court may determine) with regard to all other matters related
to the Motion (the “Sale Hearing”).
On ●● ●●, 2022, the Court entered the Order (A) Approving Bid Procedures Relating to
the Sale of Assets of the Debtor, (B) Establishing Procedures for the Debtor to Enter into a
Stalking Horse Agreement with Bid Protections, (C) Approving Alternate Liquidation Sales
Conducted by a Sale Agent, (D) Establishing Procedures in Connection with the Assumption and
Assignment of Certain Executory Contracts and Unexpired Leases, (E) Approving Notice
Procedures, and (F) Granting Related Relief [Docket No. ●●] (the “Bid Procedures Order”),
thereby approving these Bid Procedures. The Debtor reserves the right to modify the Bid
Procedures provided that any such modification shall not be inconsistent with the Bid Procedures
Order.
Capitalized terms used in these Bid Procedures and not otherwise defined shall have the
meanings ascribed to such terms in the Motion.
Any party desiring to obtain a form of Non-Disclosure Agreement (as defined below) or
other information regarding the sale process may do so by contacting the Debtor’s financial
advisor, SierraConstellation Partners LLC (“SCP”), Attn: Bill Partridge (bpartridge@scpllc.com)
and John Halloran (jhalloran@scpllc.com).
The Debtor provides these Bid Procedures for use by Potential Bidders (defined below)
and Qualified Bidders (defined below) in submitting bids proposing a transaction to purchase or
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otherwise acquire all or certain of the Assets, and, as necessary, qualifying for and participating
in the Auction.
1.

Important Dates

•

Bid Deadline: July 18, 2022 at 4:00 p.m. (prevailing Eastern Time);

•

Selection of Qualified Bidder(s):
Eastern Time);

•

Auction: July 20, 2022 at 10:00 a.m. (prevailing Eastern Time) at the offices of
Greenberg Traurig, LLP, The Nemours Building, 1007 North Orange Street, Suite
1200, Wilmington, Delaware 19801, or such other place as determined by the
Debtor, including by Zoom, and continue thereafter until completed;

•

Selection of Successful Bidder(s) and Backup Bidder(s) (each as defined
below): at the conclusion of the Auction;

•

Sale Hearing to seek authorization to sell the Assets to such Successful
Bidder(s): July 26, 2022 at ●● (prevailing Eastern Time); and

•

Closing Date: As soon as practicable after entry of Sale Order, but no later than
July 31, 2022.

2.

Assets to be Sold

July 19, 2022 at 12:00 p.m. (prevailing

The Debtor seeks to sell any and all of its Assets. The Assets may be sold as a whole or
in discrete lots. Potential Bidders are invited to bid on any or all of the Assets.
3.

Qualified Bidders, Non-Disclosure Agreements and Access to Data Room

Any person or entity wishing to bid on the Assets (each a “Potential Bidder”) must
execute and deliver (unless previously delivered) to the Debtor a confidentiality and nondisclosure agreement (a “Non-Disclosure Agreement”) in form and substance acceptable to the
Debtor.
The Debtor, in its discretion, will afford a Potential Bidder who executes and delivers a
Non-Disclosure Agreement due diligence access or such additional information as may be
reasonably requested by the Potential Bidder that the Debtor, in its business judgment,
determines to be reasonable and appropriate, including, without limitation, access to the Debtor’s
confidential electronic data room, reasonable access, during normal business hours, to the
Debtor’s management, and access to all relevant information regarding the Assets reasonably
necessary to enable a Potential Bidder to evaluate the proposed Sale; provided that any such
Potential Bidder has evidenced the financial wherewithal and ability to consummate the Sale.
The Debtor and SCP will coordinate all due diligence access and requests for additional
information from such Potential Bidders. The Debtor shall not be obligated to furnish any due
diligence information after the conclusion of the Auction other than to the Successful Bidder
(defined below) or any Backup Bidder. Neither the Debtor nor its advisors are responsible for,
2
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or will bear liability with respect to, any information obtained by Potential Bidders in connection
with due diligence. Notwithstanding anything contained herein to the contrary, to the extent the
Debtor believes that providing access to Potential Bidders to certain sensitive commercial
information is not advisable, the Debtor, in its business judgment, will decide what, if any,
diligence information to make available to a particular Potential Bidder, and neither the Debtor
nor its representatives will be obligated to furnish any information of any kind whatsoever to any
party.
4.
A “Qualified Bidder” is any Potential Bidder that (i) delivers to the Debtor a
Non-Disclosure Agreement, (ii) demonstrates to the Debtor a reasonable certainty of the ability
to close the Sale in a timely manner (including the financial capability to close the Sale and the
ability to obtain the necessary governmental, licensing, regulatory, or other approvals necessary
for such Sale, if any), and (iii) submits a Written Offer (as defined below) that is deemed a
Qualified Bid as set forth below, provided, however, that the Debtor may waive one or more
requirements for a Qualified Bidder and retains sole discretion in determining whether a
Potential Bidder submits a Qualified Bid and becomes a Qualified Bidder. As promptly as
practicable after a Potential Bidder delivers a Non-Disclosure Agreement and submits a Written
Offer, and in any event not later than 12:00 p.m. (ET) one (1) day preceding the Auction, the
Debtor shall determine, and the Debtor shall notify the Potential Bidder in writing, whether the
Potential Bidder is a Qualified Bidder. Each Potential Bidder shall comply with all reasonable
requests for information and due diligence access by the Debtor or its advisors regarding the
ability of such Potential Bidder, as applicable, to consummate the proposed Sale. Any Stalking
Horse Bidder that has entered into a Stalking Horse Agreement with the Debtor shall be deemed
a Qualified Bidder.
5.

Requirements for a Qualified Bid

In order to become a Qualified Bidder and participate in the Auction, if any, a Potential
Bidder must deliver to the Debtor, with a copy to counsel to the Debtor and SCP, a written offer
(each, a “Written Offer”), which is deemed to be a Qualified Bid. To be deemed a “Qualified
Bid”, a Written Offer must meet each of the requirements listed below:
(i)

Delivery: Be delivered no later than 4:00 p.m. (ET) on July 18, 2022
(the “Bid Deadline”).

(ii)

Proposed Assets and Valuation: Clearly identify and list the Assets (such
as inventory) and liabilities that the Potential Bidder seeks to acquire,
whether individually or in combination. The Written Offer must identify
the valuation, in U.S. dollars, that the Potential Bidder associates with
such Assets and liabilities, and a description of any significant
assumptions on which such valuations are based (including a separate
identification of the cash and non-cash components of the valuation).
Written Offers for a portion of the Assets will be evaluated by the Debtor.

(iii)

Executed Agreement: Be accompanied by an executed and binding asset
purchase agreement (together with the exhibits and schedules thereto),
3
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which agreement must be marked to show any proposed amendments and
modifications to the proposed purchase agreement to be provided by the
Debtor (the “Purchase Agreement”) or the Stalking Horse Agreement, if
any; provided, however, that all Written Offers must be contingency-free.
(iv)

Designation of Assumed Contracts and Adequate Assurance of Future
Performance: Contain a list of any and all Assumed Contracts that are to
be assumed and assigned in connection with a Sale to the extent such list
is not included in the Purchase Agreement. The Potential Bidder must
also include documentation sufficient to provide adequate assurance of
future performance for the benefit of the non-Debtor parties to the
Assumed Contracts on the list, including, without limitation, (a) the
specific name of the entity to whom the Assumed Contract will be
assigned; (b) if available, audited financial statements and annual reports
of the Purchaser and any other assignee for the past three (3) years,
including all supplements or amendments thereto; (c) cash flow
projections for the proposed assignee, the proposed assignee’s most recent
business plan, all cash flow projections for the Assumed Contract(s)
subject to the assignment request, and any financial projections,
calculations and/or pro formas prepared in contemplation of purchasing
the assets, including the Assumed Contracts; (d) all documents and other
evidence of the proposed assignee’s experience in the Debtor’s industry;
and (e) a contact person for the proposed assignee whom non-Debtor
parties may contact directly in connection with adequate assurance of
future performance. Should the Potential Bidder be a newly formed entity
(a “Newco”), written evidence of adequate assurance of future
performance should also include when such Newco was formed, how it
will be financed together with evidence of firm financial commitments,
and identify what credit enhancements will be available to guarantee the
obligations under the Leases. Non-Debtor parties to the Assumed
Contracts will have until the commencement of the Sale Hearing to object
on adequate assurance grounds. The Debtor’s ability to assume and assign
certain executory contracts of the Debtor may be subject to third party
consent.

(v)

Proof of Financial Ability to Perform: Contain evidence of financing,
access to funds or such other financial and other information that will
reasonably allow the Debtor to make a determination as to such Qualified
Bidder’s financial and other capabilities to consummate the transactions
contemplated by the Purchase Agreement, which evidence is satisfactory
to the Debtor, including, without limitation, such financial and other
information setting forth adequate assurance under section 365 of the
Bankruptcy Code in a form requested by the Debtor.

(vi)

Identification of Parties to Participate: To the Debtor’s satisfaction,
(a) fully disclose the identity of each entity or person that will be bidding
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for the Assets or otherwise participating in connection with such bid,
(b) the terms of any such participation, and if an entity has been formed
for the purpose of acquiring some, or all, of the Assets, the parties that will
bear liability for any breach by such entity, and (c) the ability of such
parties to obtain government, licensing or regulatory approval in
connection with the consummation of any Sale.
(vii)

Binding and Irrevocable: State that it is binding and irrevocable until
(a) the closing of the Sale, if such Potential Bidder is deemed a Qualified
Bidder, and such Qualified Bidder is designated as a Successful Bidder (as
defined below), or (b) if such Potential Bidder is deemed a Qualified
Bidder, and such Qualified Bidder is designated as a Backup Bidder (as
defined below), until the earlier of (i) two (2) business days after the
closing of the transaction(s) by which all of the Assets that were subject to
such Backup Bid (as defined below) have been transferred to one or more
Qualified Bidders pursuant to these Bid Procedures and (ii) thirty (30)
days after the date of the Auction (the “Backup Bid Expiration Date”).

(viii) No Break-Up Fee or Expense Reimbursement: Not request or entitle the
Potential Bidder to any transaction or break-up fee, expense
reimbursement, or similar type of payment.
(ix)

Contingencies: Not contain any due diligence or financing contingencies.

(x)

Authorization to Consummate Sale: Provide evidence of authorization
and approval from the Potential Bidder’s board of directors (or
comparable governing body), if any, with respect to the submission,
execution, delivery and closing of the Purchase Agreement to the Debtor’s
satisfaction.

(xi)

Purchase Price: A statement confirming that the Written Offer is based on
an all-cash offer (payable in U.S. dollars) or such other consideration
acceptable to the Debtor, and in an amount not less than the Stalking
Horse Bid plus the Bid Protections plus the Minimum Overbid Amount
(as defined herein).

(xii)

Good Faith Deposit: Provide a good faith deposit (the “Good Faith
Deposit”) submitted via federal wire transfer in immediately available
funds in accordance with the wire instructions to be provided by the
Debtor, or such other form as is acceptable to the Debtor, in an amount
equal to 10% of the cash purchase price set forth in the Written Offer or
such amount as may be determined by the Debtor in its sole discretion.

(xiii) Anticipated Timeline:
Set forth the anticipated timeframe for
(a) obtaining any required government, regulatory or other approvals, and
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(b) consummating the Sale within the requirements of subparagraph (xv)
below.
(xiv)

Agreement with Bid Procedures, Provision of Additional Information and
Submission to Bankruptcy Court Jurisdiction:
Include a written
acknowledgement by such Potential Bidder that it (a) agrees to the terms
of the Bid Procedures; (b) agrees to provide such other information as may
be reasonably requested in writing by the Debtor prior to the Auction; and
(c) confirms that the Potential Bidder submits to the jurisdiction of the
Court.

(xv)

Closing Date: Provide for a closing date (the “Closing Date”) on or
before July 31, 2022.

Between the Bid Deadline and the Auction, the Debtor may (i) negotiate or seek clarification of
any Written Offer from a Qualified Bidder, (ii) request information from the Qualified Bidder,
(iii) engage in discussions with the Qualified Bidder, or (iv) take such other actions contemplated
under these Bid Procedures. Without the consent of the Debtor, a Qualified Bidder may not
amend, modify, or withdraw its Written Offer. The form of Purchase Agreement will be
evaluated by the Debtor and must be acceptable to the Debtor, in its business judgment and sole
discretion. Any Good Faith Deposit accompanying a Written Offer that the Debtor determines
not to be a Qualified Bid shall be returned promptly following such determination.
6.

Designation of Stalking Horse and Bid Protections

The Debtor, as it may reasonably determine to be in the best interests of its estate, may
select a Stalking Horse Bidder for certain or all of the Assets for the purposes of establishing one
or more minimum acceptable bids with which to begin the Auction with respect to certain or all
of the Assets (a “Stalking Horse Bid”) and provide any such Stalking Horse Bidder with Bid
Protections (described below) pursuant to an agreement with such Stalking Horse Bidder (the
“Stalking Horse Agreement”); provided that no insider or affiliate of the Debtors shall be
entitled to any Bid Protections.
In the event the Debtor designates a Stalking Horse Bidder and the Stalking Horse Bidder
is not the Successful Bidder with respect to the Stalking Horse Bid, the Debtor shall be
authorized, but not directed, to make certain payments in consideration of its being the Stalking
Horse Bidder with respect to the Stalking Horse Bid, including (a) a break-up fee (the “BreakUp Fee”) and (b) reimbursement of reasonable, documented and necessary out-of-pocket
expenses incurred in connection with such Stalking Horse Bid (the “Expense Reimbursement
Amount,” and together with the Break-Up Fee, the “Bid Protections”). The amount of the Bid
Protections shall not exceed 3% of the cash portion of the purchase price for such Stalking Horse
Bid, with such amount to be paid in accordance with the terms and conditions set forth in the
applicable Stalking Horse Agreement, as approved by the Court.
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Bid Deadline

All Written Offers must be received by each of the following parties prior to the Bid
Deadline: (i) the Debtor, Zosano Pharma Corporation, 34790 Ardentech Court, Fremont,
California 94555, Attn: Steven Lo, Chief Executive Officer; (ii) proposed counsel to the Debtor,
Greenberg Traurig, LLP, Attn: John D. Elrod, Esq. (Elrodj@gtlaw.com), Dennis A. Meloro, Esq.
(Melorod@gtlaw.com), and Ari Newman (Newmanar@gtlaw.com); and (iii) proposed financial
advisor to the Debtor, SierraConstellation Partners LLC, Attn: Bill Partridge
(bpartridge@scpllc.com) and John Halloran (jhalloran@scpllc.com).
8.

Determination of Qualified Bidders

The Debtor shall, by no later than 12:00 p.m. (ET) one (1) day prior to the Auction,
(i) determine, in its business judgment and sole discretion, whether a Potential Bidder is a
Qualified Bidder, and (ii) notify each such Potential Bidder that its Written Offer is a Qualified
Bid and that such Potential Bidder is a Qualified Bidder.
9.

No Break-Up Fee or Bid Protections

Other than in connection with a Stalking Horse Agreement, no Purchase Agreement may
include any break-up fee or expense reimbursement or other similar bid protections.
10.

“As Is, Where Is”

Except as otherwise provided in the Final Purchase Agreement (as defined below), the
Sale of the Assets shall be on an “as is, where is” basis and without representations or warranties
of any kind, nature or description by the Debtor or its estate except to the extent set forth in the
Final Purchase Agreement as approved by the Court. Except as otherwise provided in the Final
Purchase Agreement, all of the Debtor’s right, title, and interest in and to the Assets subject
thereto shall be sold free and clear of all liens, claims, interests, and encumbrances (collectively,
the “Interests”) in accordance with sections 363 and 365 of the Bankruptcy Code, with such
Interests to attach to the net proceeds of the Sale of the Assets.
Each Qualified Bidder shall be deemed to acknowledge and represent that it has had an
opportunity to conduct any and all desired due diligence regarding the Assets prior to making its
Qualified Bid, that it has relied solely upon its own independent review, investigation, and
inspection of any documents and/or the Assets in making its Qualified Bid, and that it did not
rely upon any written or oral statements, representations, promises, warranties, or guaranties
whatsoever, whether express, implied, by operation of law or otherwise, regarding the Assets, or
the completeness of any information provided in connection therewith or the Auction, except as
expressly stated in the Bid Procedures or, as to the Successful Bidder(s) and the Backup
Bidder(s), the terms of the Sale(s) as set forth in the final form of the applicable Purchase
Agreement(s) (the “Final Purchase Agreement”), which shall be on terms mutually acceptable
to the Successful Bidder and Backup Bidder, on the one hand, and the Debtor, on the other hand.
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Auction

If the Debtor determines that there are two or more Qualified Bidders, the Debtor shall
conduct an Auction to determine the highest and otherwise best Qualified Bid. This
determination shall take into account any factors the Debtor, in its business judgment and sole
discretion reasonably deems relevant and may include, among other things, the following: (i) the
amount and nature of the consideration; (ii) the other terms requested by each Qualified Bidder
in its respective Purchase Agreement; (iii) the extent to which such terms are likely to delay
closing of the Sale of the Assets and the cost to the Debtor of such modifications or delay; (iv)
the total consideration to be received by the Debtor; (v) whether the Qualified Bidder has
secured any consents that may be necessary from certain third parties; and (vi) the likelihood of
the Qualified Bidder’s ability to close the Sale and the timing thereof.
The Auction shall commence at 10:00 a.m. (ET) on July 20, 2022, at the offices of
Greenberg Traurig, LLP, The Nemours Building, 1007 North Orange Street, Suite 1200,
Wilmington, Delaware 19801, or such other place as determined by the Debtor, including by
Zoom, and continue thereafter until completed. The Debtor reserves the right to cancel or
postpone the Auction. The Debtor reserves the right to not proceed with any Sale or to proceed
with a Sale of any certain of the Assets.
Except as otherwise permitted in the Debtor’s discretion, only the Debtor, a Qualified
Bidder, including a Stalking Horse Bidder, any statutory committee appointed in this case, and
any creditor that submits a written request to attend to the Debtor at least 24 hours in advance of
the Auction, and, in each case, their respective professionals shall be entitled to attend the
Auction (the “Authorized Persons”), whether in person or via Zoom or similar video
conferencing platform. Each Qualified Bidder shall be required to have at least one
representative present physically at the Auction.
The Auction shall be governed by the following procedures:
(i)

Qualified Bidders shall appear in person at the Auction, or through a duly
authorized representative.

(ii)

The Debtor may waive and/or employ and announce at the Auction
additional rules that are reasonable under the circumstances for conducting
the Auction provided that such rules are (a) not inconsistent with the Bid
Procedures Order, the Bankruptcy Code, the Bankruptcy Rules, the Local
Rules of Bankruptcy Practice and Procedure of the United States
Bankruptcy Court for the District of Delaware, or any order of the Court
entered in connection with this Case, (b) disclosed to each Qualified
Bidder, and (c) designed, in the Debtor’s business judgment, to result in
the highest and otherwise best offer for the Assets.

(iii)

The Debtor will arrange for the actual bidding at the Auction to be
transcribed. Each Qualified Bidder shall designate a single individual to
be its spokesperson during the Auction.
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(iv)

Each Qualified Bidder participating in the Auction must confirm on the
record, at the commencement of the Auction and again at the conclusion
of the Auction, that it has not engaged in any collusion with the Debtor or
any other Qualified Bidder regarding these Bid Procedures, the Auction,
or any proposed transaction relating to the Assets.

(v)

Prior to the Auction, the Debtor shall identify the highest and best of the
Qualified Bids received. Subsequent bidding will continue in minimum
increments valued at not less than $25,000 in cash (the “Minimum
Overbid Amount”) or in such amounts as to be determined by the Debtor
prior to, and announced at, the Auction.

(vi)

In the Debtor’s discretion, all Qualified Bidders shall have the ability to
bid on substantially all of the Assets or only certain Assets of the Debtor.

(vii)

Other than the assumption of liabilities of the Debtor or permitted noncash consideration as may be acceptable to the Debtor in its business
judgment and sole discretion, all bids must be in cash.

(viii) All Qualified Bidders shall have the right to, at any time, request that the
Debtor announce, subject to any potential new bids, the then-current
highest and best bid and, to the extent requested by any Qualified Bidder,
use reasonable efforts to clarify any and all questions such Qualified
Bidder may have regarding the Debtor’s announcement of the then-current
highest and best bid.
(ix)

In the Debtor’s discretion, all Qualified Bidders shall have the right to
submit additional bids and make additional modifications to the Purchase
Agreement, as applicable, at the Auction in accordance with the terms and
provisions of these Bid Procedures; provided, however, that any such
modifications to the Purchase Agreement, on an aggregate basis and
viewed in whole, shall not be less favorable to the Debtor as determined
by the Debtor, in its business judgment and sole discretion.

(x)

Upon conclusion of the bidding, the Auction shall be closed, and the
Debtor shall, as soon as practicable, (i) identify and determine in its
business judgment the highest and best Qualified Bid (or Qualified Bids)
for the Assets (a “Successful Bid” and the entity or entities submitting
such Successful Bid, the “Successful Bidder”), (ii) advise the Qualified
Bidders of such determination, (iii) require the Successful Bidder (or
Successful Bidders) to deliver an executed Final Purchase Agreement,
which reflects its bid and any other modifications submitted and agreed to
during the Auction, prior to commencement of the Sale Hearing, and
(iv) immediately file with the Court a designation of Successful Bidder.

(xi)

In addition, the Debtor will determine which Qualified Bid, if any, is the
next highest and best Qualified Bid to the Successful Bid and will
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designate such Qualified Bid as a “Backup Bid” in the event the
Successful Bidder fails to consummate the contemplated Sale. A
Qualified Bidder who submitted a Qualified Bid and is designated a
Backup Bid is a “Backup Bidder”. Each Backup Bid shall remain open
and binding until the Backup Bid Expiration Date.
12.

Sole Qualified Bidder

If, by the Bid Deadline, the Debtor has selected only one Qualified Bidder for any or all
of the Assets then the Debtor shall not hold an Auction and instead, shall determine whether to
request at the Sale Hearing that the Court approve the Qualified Bid from the sole Qualified
Bidder. Notwithstanding anything herein to the contrary, nothing herein shall obligate the
Debtor to consummate or pursue the Sale of the Assets.
13.

Sale Hearing

Subject to the Court’s availability, the Sale Hearing will be held before the Honorable J.
Kate Stickles on July 26, 2022, at such time designated by the Court at the United States
Bankruptcy Court for the District of Delaware, 824 Market Street, Wilmington, DE 19801, 3rd
Floor, Courtroom 7. At the Sale Hearing, the Debtor shall present the results of the Auction, if
one is held, to the Court and may seek approval of the Successful Bid and any Backup Bid.
Following the Sale Hearing and entry of a Sale Order approving the Sale of the Assets to
a Successful Bidder, if such Successful Bidder fails to consummate the Sale for any reason, the
Backup Bidder shall be designated the Successful Bidder and the Debtor shall be authorized to
close such Sale with the Backup Bidder without further order of the Court. The Successful
Bidder and Backup Bidder (if any) should be represented by counsel at the Sale Hearing.
14.
Consummation of the Purchase
(a)

Closing Date; Good Faith Deposit

The Successful Bidder shall consummate the Sale contemplated by the Successful Bid
(the “Purchase”) on or before the Closing Date. If the Successful Bidder successfully
consummates the Purchase by the Closing Date, such Successful Bidder’s Good Faith Deposit
shall be applied to the purchase price of the Purchase.
If the Successful Bidder either: fails to consummate the Purchase on or before the
Closing Date, breaches the Final Purchase Agreement, or otherwise fails to perform, the Debtor
shall, without further order of the Court, deem such Successful Bidder to be a “Defaulting
Buyer”.
The Debtor shall be entitled to (i) retain the Good Faith Deposit as part of its damages
resulting from the breach or failure to perform by a Defaulting Buyer, and (ii) seek all available
damages from such Defaulting Buyer occurring as a result of such Defaulting Buyer’s failure to
perform as may be provided for pursuant to the Final Purchase Agreement and the Sale Order.
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Backup Purchaser

Upon a determination by the Debtor that the Successful Bidder is a Defaulting Buyer, the
Debtor shall consummate a Sale with the Backup Bidder on the terms and conditions of the
Backup Bid (the “Backup Purchase”) without further order of the Court.
If the Backup Bidder consummates the Backup Purchase, the Good Faith Deposit of such
Backup Bidder will be applied to the purchase price of the Backup Purchase. In the event that
the Debtor seeks to consummate the Backup Purchase with the Backup Bidder and such Backup
Bidder fails to consummate the Backup Purchase, breaches the Final Purchase Agreement or
otherwise fails to perform, the Debtor may, in its sole discretion, and without further order of the
Court, deem such Backup Bidder to be a “Defaulting Buyer” and shall be entitled to (i) retain the
Good Faith Deposit as part of its damages resulting from the breach or failure to perform by the
Defaulting Buyer, and (ii) seek all available damages from such Defaulting Buyer occurring as a
result of such Defaulting Buyer’s failure to perform as may be provided for pursuant to the
Purchase Agreement, as applicable, and the Sale Order.
15.

Return of Good Faith Deposits

Good Faith Deposits of all Qualified Bidders shall be held in a non-interest-bearing
escrow account. Except for those of the Successful Bidder and Backup Bidder(s), the Debtor
shall promptly return the Good Faith Deposits of (i) all Qualified Bidders after the Auction; and
(ii) the Backup Bidder after the Backup Bid Expiration Date.
16.

Reservation of Rights

The Debtor shall retain all rights to any of its Assets that are not subject to the Sale that is
approved by the Court at the Sale Hearing.
17.

Modifications

The Bid Procedures may be modified by the Debtor, in any manner that is not
inconsistent with or otherwise in contravention of the other terms of these Bid Procedures,
including, without limitation, (a) waiving the terms and conditions set forth herein with respect
to any or all Potential Bidders, (b) imposing additional terms and conditions with respect to any
or all Potential Bidders, (c) extending the deadlines set forth herein or the date for the Auction
and/or Sale Hearing (which may occur in open court); or (d) amending the Bid Procedures as it
may determine to be in the best interests of its estate; provided that all such modifications are
disclosed to all Potential Bidders (if applicable) or Qualified Bidders (if applicable) prior to or
during the Auction.
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Exhibit A
Good Faith Deposit Wire Instructions
To be provided upon written request to the Debtor’s financial advisor, SierraConstellation
Partners LLC, Attn: Bill Partridge (bpartridge@scpllc.com) and John Halloran
(jhalloran@scpllc.com).
ACTIVE 65390711v2
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Exhibit 2
Notice of Bid Procedures, Auction Date and Sale Hearing
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

Zosano Pharma Corporation, 1

Case No. 22-10506 (JKS)

Debtor.

NOTICE OF BID PROCEDURES, AUCTION DATE, AND SALE HEARING
PLEASE TAKE NOTICE THAT:
1.
On June 9, 2022, the above-captioned debtor and debtor-in-possession (the
“Debtor”) filed the Motion of the Debtor for Entry of Orders (I)(A) Approving Bid Procedures
Relating to the Sale of Assets of the Debtor, (B) Establishing Procedures for the Debtor to Enter
into a Stalking Horse Agreement with Bid Protections, (C) Approving Alternate Liquidation
Sales Conducted by a Sale Agent, (D) Establishing Procedures in Connection with the
Assumption and Assignment of Certain Executory Contracts and Unexpired Leases,
(E) Approving Notice Procedures, and (F) Granting Related Relief (the “Bid Procedures
Motion”); and (II)(A) Authorizing the Sale of Assets of the Debtor Free and Clear of Liens,
Claims, Encumbrances, and Other Interests; (B) Approving the Final Purchase Agreement;
(C) Approving the Assumption and Assignment of Certain Executory Contracts and Unexpired
Leases Related Thereto; and (D) Granting Related Relief [Docket No. ●●] (the “Sale Motion”
and, collectively with the Bid Procedures Motion, the “Motion”) 2 with the United States
Bankruptcy Court for the District of Delaware (the “Court”).
2.
At a hearing on June ●, 2022, the Court approved the Bid Procedures Motion
[Docket No. ●] (the “Bid Procedures Order”).
3.
The Debtor is seeking competitive bids in connection with a sale (the “Sale”) of
any portion, or all, of the assets of the Debtor (the “Assets”).
4.
As set forth in the Motion and the Bid Procedures, the Debtor reserves the right to
designate a Stalking Horse Bidder for the sale of certain or all of the Assets, subject to higher
and better offers.
5.
All interested parties are invited to submit a Written Offer to purchase some or all
of the Assets in accordance with the terms and conditions of the Bid Procedures Order and the

1

The business address and the last four (4) digits of the Debtor’s federal tax identification number is Zosano
Pharma Corporation, 34790 Ardentech Court, Fremont, California 94555 (8360).

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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Bid Procedures attached thereto. The deadline to submit a Written Offer (the “Bid Deadline”) is
July 18, 2022 at 4:00 p.m. (prevailing Eastern Time).
6.
Prior to the Bid Deadline, a Potential Bidder that desires to purchase any or all of
the Assets shall deliver its Written Offer in accordance with the Bid Procedures.
7.
Pursuant to the Bid Procedures Order, in the event that the Debtor receives two or
more Qualified Bids by the Bid Deadline, the Debtor shall conduct an Auction to determine the
highest and otherwise best bid with respect to the Assets. Any creditor that submits a written
request to attend the Auction to counsel for the Debtor no later than 24 hours prior to the Auction
shall be entitled to attend the Auction; a request must include the creditor’s email address. The
Auction shall commence at 10:00 a.m. (prevailing Eastern Time) on July 20, 2022 at the
offices of Greenberg Traurig, LLP, The Nemours Building, 1007 North Orange Street, Suite
1200, Wilmington, Delaware 19801, or such other place as determined by the Debtor, including
by Zoom, and continue thereafter until completed. The Debtor reserves the right to not proceed
with any Sale, to proceed with a Sale of only certain of the Assets or to proceed with only
Liquidation Sales.
8.
In the event an Auction is conducted for the Assets, following the conclusion of
the Auction and not later than July 21, 2022 at 12:00 p.m. (prevailing Eastern Time), subject
to the filing of a notice by the Debtor indicating that the Auction has not concluded by such time,
the Debtor will file a notice with the Court that provides the identities of the Successful Bidder
and the Backup Bidder, as well as the Successful Bid and the Backup Bid. In addition to serving
such notice on the United States Trustee, the Debtor will serve such notice by fax, electronic
mail, or overnight delivery (with overnight delivery to be used solely in the event neither fax nor
electronic mail information is available) on (i) the non-Debtor parties to the Assumed Contracts
that have been identified in such Successful Bid and Backup Bid and (ii) those creditors who
provide a written request for such notice along with their fax numbers, email addresses, or
mailing addresses to counsel for the Debtor.
9.
Objections, if any, to the Sale of the Assets to any Successful Bidder and/or the
other relief requested in the Motion, other than the relief approved in the Bid Procedures Order,
must be in filed with the Court and served, so as to be actually received on or before July 22,
2022 at 4:00 p.m. (prevailing Eastern Time) by (i) counsel to the Debtor, Greenberg Traurig,
LLP, (a) 3333 Piedmont Road NE, Suite 2500, Atlanta, Georgia 30305, Attn: John D. Elrod,
Esq. (Elrodj@gtlaw.com), and (b) 333 S.E. Second Ave, Suite 4400, Miami, Florida 33131,
Attn: Ari Newman, Esq. (Newmanar@gtlaw.com); and (ii) the Office of the United States
Trustee (Region 3), J. Caleb Boggs Federal Building, 844 King Street, Suite 2207, Lockbox 35,
Wilmington, Delaware 19801, Attn: Joseph F. Cudia, Esq. (joseph.cudia@usdoj.gov).
10.
The Sale Hearing shall be conducted by the Court on July 26, 2022, at ●●
(prevailing Eastern Time), or on such other date as the Court may direct. Requests for a copy
of any information concerning the Motion or the Sale of the Assets should be directed, by written
request, to the Debtor’s financial advisor at the contact information listed in the attached Bid
Procedures.
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11.
Copies of the Motion, the Bid Procedures, the Bid Procedures Order, and other
case documents can be obtained free of charge (i) on the case website maintained by the Debtor’s
claims
and
noticing
agent,
Kurtzman
Carson
Consultants
LLC,
at
http://www.kccllc.net/ZosanoPharma, or (ii) upon written request to counsel to the Debtor,
Greenberg Traurig, LLP, (a) 3333 Piedmont Road NE, Suite 2500, Atlanta, Georgia 30305, Attn:
John D. Elrod, Esq. (Elrodj@gtlaw.com), and (b) 333 S.E. Second Ave, Suite 4400, Miami,
Florida 33131, Attn: Ari Newman, Esq. (Newmanar@gtlaw.com).
Dated: June ___, 2022

GREENBERG TRAURIG, LLP
______________
Dennis A. Meloro (DE Bar No. 4435)
The Nemours Building
1007 North Orange Street, Suite 1200
Wilmington, Delaware 19801
Telephone: (302) 661-7000
Facsimile: (302) 661-7360
Email: melorod@gtlaw.com
-andJohn D. Elrod (admitted pro hac vice)
Terminus 200
3333 Piedmont Road NE, Suite 2500
Atlanta, Georgia 30305
Telephone: (678) 553-2100
Facsimile: (678) 553-2212
Email: elrodj@gtlaw.com
-andAri Newman (admitted pro hac vice)
333 S.E. Second Ave, Suite 4400
Miami, Florida 33131
Telephone: (305) 579-0500
Facsimile: (305) 579-0717
Email: newmanar@gtlaw.com
Proposed Counsel for the Debtor
and Debtor-in-Possession
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

Zosano Pharma Corporation, 1

Case No. 22-10506 (JKS)

Debtor.
NOTICE OF PROPOSED ASSUMPTION AND
ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS
PLEASE TAKE NOTICE THAT:
1.
On June 30, 2022, the United States Bankruptcy Court for the District of
Delaware (the “Court”) approved the entry of an order [Docket No. ●●] (the “Bid Procedures
Order”) on the motion (the “Motion”) 2 of the above-captioned debtor and debtor-in-possession
(the “Debtor”) (i) approving the bid procedures (as modified or amended, the “Bid
Procedures”) to be implemented in connection with a sale (the “Sale”) of some or all of the
assets of the Debtor (the “Assets”); (ii) establishing procedures for the Debtor to into a Stalking
Horse Agreement with Bid Protections; (iii) approving an alternate liquidation sale process to be
conducted by a liquidator sale agent (the “Liquidation Sale Process”); (iv) establishing
procedures in connection with the Debtor’s potential assumption and/or assignment to the
Successful Bidder or Backup Bidder (each as defined in the Bid Procedures Order) of certain
executory contracts and unexpired leases (each a “Contract” and, collectively, the “Contracts”
and, once assumed and assigned, each an “Assumed Contract”) and the corresponding cure
amounts (the “Cure Amounts”) to be paid in connection with the assumption and/or assignment;
(v) approving the notice procedures (the “Notice Procedures”) to advise parties in interest and
Potential Bidders (as defined in the Bid Procedures) of the Bid Procedures, the auction of the
Assets (the “Auction”), the sale hearing for the Assets (the “Sale Hearing”), and the Debtor’s
intent to assume and/or assign to the Successful Bidder or Backup Bidder the Assumed Contracts
and the corresponding Cure Amounts; and (vi) granting related relief.
2.
Copies of the Motion, the Bid Procedures, the Bid Procedures Order and other
Case documents can be obtained free of charge (i) on the case website maintained by the
Debtor’s claims and noticing agent, Kurtzman Carson Consultants LLC, at
http://www.kccllc.net/ZosanoPharma, or (ii) upon written request to counsel to the Debtor,
Greenberg Traurig, LLP, (a) 3333 Piedmont Road NE, Suite 2500, Atlanta, Georgia 30305, Attn:
John D. Elrod, Esq. (Elrodj@gtlaw.com), and (b) 333 S.E. Second Ave, Suite 4400, Miami,
Florida 33131, Attn: Ari Newman, Esq. (Newmanar@gtlaw.com).
1

The business address and the last four (4) digits of the Debtor’s federal tax identification number is Zosano
Pharma Corporation, 34790 Ardentech Court, Fremont, California 94555 (8360).

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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3.
Pursuant to the Bid Procedures Order, the Debtor has indicated each Contract on
Exhibit A annexed hereto which may become an Assumed Contract. In addition, for each
Contract, the Debtor has estimated the Cure Amounts owed under such Contract including the
actual pecuniary loss to the non-Debtor party resulting from any defaults under such Contract
including, but not limited to, all claims, demands, and rights to refunds due to overpayments that
the non-Debtor parties can assert under the Contracts whether legal or equitable, secured or
unsecured, matured or unmatured, contingent or non-contingent, liquidated or unliquidated,
senior or subordinate, relating to money now owing or owing in the future, arising under or out
of, in connection with, or in any way relating to the Assumed Contracts calculated as of June 1,
2022. The Cure Amount for an Assumed Contract represents the amount the Debtor believes
must be paid, pursuant to section 365 of the Bankruptcy Code, to compensate the respective nonDebtor party in connection with the potential assumption and/or assignment of such Assumed
Contract.
4.
Objections to the Cure Amounts or the proposed assumption and assignment of an
Assumed Contract, whether or not such party previously has filed a proof of claim with respect
to amounts due under the applicable Contract, and/or objections to the potential assumption of
such Contract, must be filed with the Court and served, together with all documentation
supporting such cure claim or objection, so as to be actually received on or before July 15, 2022
at 4:00 p.m. (prevailing Eastern Time) by (i) counsel to the Debtor, Greenberg Traurig, LLP,
(a) 3333 Piedmont Road NE, Suite 2500, Atlanta, Georgia 30305, Attn: John D. Elrod, Esq.
(Elrodj@gtlaw.com), and (b) 333 S.E. Second Ave, Suite 4400, Miami, Florida 33131, Attn: Ari
Newman, Esq. (Newmanar@gtlaw.com); and (ii) the Office of the United States Trustee (Region
3), J. Caleb Boggs Federal Building, 844 King Street, Suite 2207, Lockbox 35, Wilmington,
Delaware 19801, Attn: Joseph F. Cudia, Esq. (joseph.cudia@usdoj.gov). In the event no
objection is timely filed with respect to a Contract, the non-Debtor counterparty to such Contract
shall be deemed to have consented to the Cure Amount proposed by the Debtor.
Notwithstanding the foregoing, if the Successful Bidder is not also a Stalking Horse Bidder, each
non-Debtor party to such Assumed Contract shall retain the right to object, until the PostAuction Objection Deadline, solely to (i) the identity of a Successful Bidder or (ii) the ability of
the Successful Bidder to provide adequate assurance of future performance under the Assumed
Contract.
5.
In the event an Auction is conducted for the Assets, following the conclusion of
the Auction and not later than July 20, 2022 at 12:00 p.m. (prevailing Eastern Time), subject
to the filing of a notice by the Debtor indicating that the Auction has not concluded by such time,
the Debtor will file a notice with the Court that provides the identities of the Successful Bidder
and the Backup Bidder as well as the Successful Bid and the Backup Bid. The Debtor will serve
such notice by fax, electronic mail, or overnight delivery (with overnight delivery to be used
solely in the event neither fax nor electronic mail information is available) on the non-Debtor
parties to the Assumed Contracts that have been identified in such Successful Bid and Backup
Bid. If a non-Debtor party to an Assumed Contract wishes to receive such notice by fax or
electronic mail, such non-Debtor party must provide its fax number or email address, as
applicable, to counsel for the Debtor in writing no less than one (1) business day prior to the
commencement of the Auction.
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6.
The Debtor and the Successful Bidder or Backup Bidder, as applicable, reserve
the right to designate which, if any, executory contracts or unexpired leases will be assumed and
assigned. Inclusion of a contract or lease on Exhibit A hereto does not indicate that the
Successful Bidder or Backup Bidder, as applicable, will determine to have the Debtor assume
and seek assignment of such contract or lease. The Debtor may seek to have any Contract that is
not designated to become an Assumed Contract, by the Debtor and the Successful Bidder or
Backup Bidder, as applicable, be rejected at the Sale Hearing.
7.
The inclusion of a contract or lease on Exhibit A hereto shall not constitute or be
deemed a determination or an admission by the Debtor that such document is in fact, an
executory contract or unexpired lease within the meaning of section 365 of the Bankruptcy Code
(all rights with respect thereto being expressly reserved).
8.
A hearing to consider approval of the Sale and to determine the Cure Amounts
and assumption or assignment issues for any non-Debtor parties to Assumed Contracts that filed
objections and that have been designated to be assumed and assigned will be held on July ●●,
2022 at ●● (prevailing Eastern Time) before the Honorable J. Kate Stickles at the United
States Bankruptcy Court for the District of Delaware, 824 North Market Street, 3rd Floor,
Courtroom No. 7, Wilmington, Delaware 19801.
9.
Pursuant to the Motion, the Debtor is requesting an order from the Court (the
“Sale Order”), which will provide, among other things, that the Debtor’s assumption and
assignment of the Assumed Contracts to the Successful Bidder or Backup Bidder, as applicable,
under the provisions of the Sale Order and any additional orders of the Court, and payment of
any Cure Amount is authorized, so that no default shall exist under any Assumed Contract, and
no counterparty to any Assumed Contract shall be permitted (a) to declare a default by the
Successful Bidder or Backup Bidder, as applicable, under such Assumed Contract or
(b) otherwise take action against the Successful Bidder or Backup Bidder, as applicable, as a
result of the Debtor’s financial condition, bankruptcy, or failure to perform any of its obligations
under the relevant Assumed Contract. If the Court enters the Sale Order, each non-Debtor party
to an Assumed Contract hereby will be forever barred, estopped, and permanently enjoined from
(i) asserting against the Debtor or the Successful Bidder or Backup Bidder, as applicable, or the
property of any of them, any default or claim arising out of any indemnity obligation or
warranties for acts or occurrences arising prior to or existing as of the Closing or, against the
Successful Bidder or Backup Bidder, as applicable, any counterclaim, defense, setoff,
recoupment, claim of refund, or any other Claim asserted or assertable against the Debtor;
(ii) imposing or charging against the Successful Bidder or Backup Bidder, as applicable, any rent
accelerations, assignment fees, increases, or any other fees as a result of the Debtor’s assumption
and assignment to the Successful Bidder or Backup Bidder, as applicable, of any Assumed
Contract; or (iii) contesting the Cure Amount.

[Signature on Next Page]
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GREENBERG TRAURIG, LLP
______________
Dennis A. Meloro (DE Bar No. 4435)
The Nemours Building
1007 North Orange Street, Suite 1200
Wilmington, Delaware 19801
Telephone: (302) 661-7000
Facsimile: (302) 661-7360
Email: melorod@gtlaw.com
-andJohn D. Elrod (admitted pro hac vice)
Terminus 200
3333 Piedmont Road NE, Suite 2500
Atlanta, Georgia 30305
Telephone: (678) 553-2100
Facsimile: (678) 553-2212
Email: elrodj@gtlaw.com
-andAri Newman (admitted pro hac vice)
333 S.E. Second Ave, Suite 4400
Miami, Florida 33131
Telephone: (305) 579-0500
Facsimile: (305) 579-0717
Email: newmanar@gtlaw.com
Proposed Counsel for the Debtor
and Debtor-in-Possession
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Exhibit A
Executory Contracts and Unexpired Leases Subject to Assumption and Assignment
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

Zosano Pharma Corporation, 1

Case No. 22-10506 (JKS)

Debtor.
ORDER (I) AUTHORIZING THE SALE OF ASSETS OF
THE DEBTOR FREE AND CLEAR OF ALL LIENS, CLAIMS,
ENCUMBRANCES, AND INTERESTS; (II) APPROVING THE FINAL
ASSET PURCHASE AGREEMENT; (III) AUTHORIZING THE ASSUMPTION
AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND
UNEXPIRED LEASES; AND (IV) GRANTING RELATED RELIEF
Upon the Motion (the “Motion”) 2 of the Debtor requesting entry of (a) an order
(i) authorizing the sale of assets of the Debtor (the “Assets”) outside the ordinary course of
business (the “Sale”) to [____________________________] (the “Purchaser”) free and clear
of liens, claims, encumbrances, and interests, with such liens, claims, encumbrances, and
interests to attach to the proceeds of the Sale; (ii) approving the Final Purchase Agreement
attached hereto as Exhibit A between the Debtor and the Purchaser; (iii) authorizing the
assumption and assignment of the Assumed Contracts listed on Exhibit B hereto to the
Purchaser; and (iv) granting related relief; and the Court having entered an order approving the
bid procedures (the “Bid Procedures”) and granting related relief on [_________________],
2022 [Docket No. ___] (the “Bid Procedures Order”); [ an Auction having been
conducted pursuant to the terms of the Bid Procedures Order on [_________________],
1

The business address and the last four (4) digits of the Debtor’s federal tax identification number is Zosano
Pharma Corporation, 34790 Ardentech Court, Fremont, California 94555 (8360).

2

Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Motion or in
the Final Purchase Agreement, as applicable.
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2022; and the Debtor having identified the Successful Bidder and the Backup Bidder at the
conclusion of the Auction]; and the Court having conducted a hearing on the Motion on
[ ______________], 2022 (the “Sale Hearing”), at which time all interested parties were
offered an opportunity to be heard with respect to the Motion; and adequate and sufficient
notice of the Motion, the Sale Hearing, and the Sale and all transactions contemplated
thereunder and in this Sale Order having been provided to all persons required to be
served in accordance with the Bankruptcy Code, the Bankruptcy Rules, and the Local
Rules; and jurisdiction existing for the Court to consider the Motion; and upon the
statements in support of the Motion presented at the hearing before the Court; and after due
deliberation thereon it appearing that the relief requested in the Motion is in the best
interests of the Debtor, its estate, creditors, and other parties in interest; and it further
appearing that the legal and factual bases set forth in the Motion and at the Sale Hearing
establish just cause for the relief granted herein; and the Court having (a) reviewed and
considered the Motion, all relief related thereto, the objections thereto and statements of
counsel and the evidence presented in support of the relief requested by the Debtor in the
Motion at the Sale Hearing and (b) found that the Purchaser has submitted the highest or
otherwise best bid for the Assets; and good and sufficient cause appearing therefor;
THE COURT MAKES THE FOLLOWING FINDINGS 3:
A.

Jurisdiction. The Court has jurisdiction to hear and determine the Motion and to

grant the relief requested in the Motion pursuant to 28 U.S.C. §§ 157 and 1334 and the
Amended Standing Order of Reference from the United States District Court for the District of

3

Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of
fact when appropriate. See Bankruptcy Rule 7052.
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Delaware, dated February 29, 2012. This is a core proceeding under 28 U.S.C. § 157(b).
B.

Venue. Venue of this Case and the Motion in this district is proper under 28

U.S.C. §§ 1408 and 1409.
C.

Statutory Predicates. The statutory and legal predicates for the relief requested

in the Motion are sections 105, 363, and 365 of title 11 of the United States Code, 11 U.S.C.
§§101, et seq. (the “Bankruptcy Code”), Rules 2002, 6004, 6006, 9006, and 9014 of the Federal
Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 6004-1 of the Local Rules
of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of
Delaware (the “Local Rules”).
D.

Final Order. This Sale Order constitutes a final order within the meaning of 28

U.S.C. § 158(a). Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to any extent
necessary under Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of Civil Procedure,
as made applicable by Bankruptcy Rule 7054, this Court expressly finds that there is no just
reason for delay in the implementation of this Sale Order, and expressly directs entry of
judgment as set forth herein.
E.

Notice. In accordance with the Bid Procedures Order, and as evidenced by the

certificate of service previously filed with this Court, the Debtor served the Notice of Bid
Procedures, Auction Date and Sale Hearing (as defined in the Bid Procedures Order), together
with a copy of the Bid Procedures Order, the Bid Procedures and the Notice of Assumption and
Assignment on the following parties (the “Notice Parties”): (i) the Office of the United States
Trustee; (ii) all taxing authorities in the states where the Debtor is located, as well as the
Internal Revenue Service, and all other federal, state and local taxing and regulatory authorities
known to the Debtor to assert jurisdiction over the Debtor or which are reasonably expected by
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the Debtor to have claims, contingent or otherwise, in connection with the ownership of the
Assets, or to have any known interest in the relief requested by the Motion; (iii) all parties that
have requested or that are required to receive special notice pursuant to Bankruptcy Rule 2002;
(iv) all persons known or reasonably believed by the Debtor to have asserted any lien, claim,
encumbrance, right of first refusal, or other interest in or upon any of the Assets; (v) all persons
known or reasonably believed to have expressed an interest in acquiring the Assets within the
last four (4) months; (vi) creditors holding the thirty (20) largest unsecured claims against the
Debtor; (vii) the Securities & Exchange Commission; (viii) the U.S. Food & Drug
Administration; (ix) the Delaware Secretary of State; (x) the Delaware State Treasury; (xi) the
United States Attorney’s office for the District of Delaware; (xii) Attorneys General in the
states where the Debtor is located; and (xiii) any applicable state and local environmental
agencies.
F.

Publication Notice. The Debtor caused notice of the Auction, the Sale, and the

Sale Hearing to be published in [__________________], as provided by the Bid Procedures
Order.
G.

Notice Sufficient.

Based upon the certificate of service and the evidence

presented at the Sale Hearing, adequate and sufficient notice of the Motion, the Bid Procedures
Order, the Bid Procedures, the Sale Hearing, the Sale, and the transactions contemplated
thereby, including without limitation, the assumption and assignment of the Assumed Contracts
to the Purchaser, has been provided in accordance with the Bid Procedures Order, sections
105(a), 363, and 365 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006, and
9006. A reasonable opportunity to object or be heard regarding the relief granted by this Sale
Order has been afforded to those parties entitled to notice pursuant to Bankruptcy Rule 6004(a).
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The Debtor has also provided notice of the potential assumption and assignment of the
Assumed Contracts to the applicable non-Debtor counterparties. Such notice also identified all
defaults and actual pecuniary loss to the non-Debtor counterparties resulting from such
defaults including, but not limited to, all claims, demands, charges, rights to refunds and
monetary and non-monetary obligations that the non-Debtor counterparties can assert under
the Assumed Contracts whether legal or equitable, secured or unsecured, matured or
unmatured, contingent or non-contingent, liquidated or unliquidated, senior or subordinate,
relating to money now owing or owing in the future, arising under or out of, in connection
with, or in any way relating to the Assumed Contracts (the foregoing amounts, collectively
referred to as the “Cure Amounts”). The service and provision of the notice was good,
sufficient, and appropriate under the circumstances and no further notice need be given in
respect of assumption and assignment of the Assumed Contracts or the proposed Cure
Amount for the respective Assumed Contract. Non-Debtor counterparties to the Assumed
Contracts have had an adequate opportunity to object to assumption and assignment of the
applicable Assumed Contract and the Cure Amount (including objections related to the
adequate assurance of future performance and objections based on whether applicable law
excuses the non-Debtor counterparty from accepting performance by, or rendering performance
to, the Purchaser, for purposes of section 365(c)(1) of the Bankruptcy Code). The deadline to
file an objection has expired and to the extent any such party timely filed an objection, all such
objections have been resolved, withdrawn, overruled, or continued to a later hearing by
agreement of the parties. To the extent that any such party did not timely file an objection,
such party shall be deemed to have consented to (i) the assumption and assignment of the
Assumed Contract and (ii) the corresponding proposed Cure Amount, if any.
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Corporate Authority. (i) The Debtor has the corporate power and authority to

execute the Final Purchase Agreement and all other documents contemplated thereby and the
Sale of the Assets has been duly and validly authorized, (ii) the Debtor has all of the
corporate power and authority necessary to consummate the transactions contemplated by the
Final Purchase Agreement, (iii) the Debtor has taken all corporate action necessary to authorize
and approve the Final Purchase Agreement and the consummation of the transactions
contemplated thereby, and (iv) no consents or approvals, other than those expressly provided
for in the Final Purchase Agreement, are required for the Debtor to consummate such
transactions.
I.

Assets Property of the Estate. The Debtor is the lawful owner of the Assets.

Subject to sections 363(f) and 365(a) of the Bankruptcy Code, the transfer of each of the
Assets to the Purchaser in accordance with the Final Purchase Agreement will be, as of the
Closing Date, a legal, valid, and effective transfer of the Assets, which transfer vests or
will vest the Purchaser with all right, title, and interest of the Debtor to the Assets free and
clear of all liens, claims, encumbrances, and interests, except for the Assumed Liabilities, with
such liens, claims, encumbrances, and interests to attach to the proceeds of the Sale.
J.

Sufficiency of Marketing. The Debtor and its professionals marketed the Assets

and conducted the marketing and sale process as set forth in and in accordance with the Motion
and the Bid Procedures. Based upon the record of these proceedings, all creditors and other
parties in interest and all prospective purchasers have been afforded a reasonable and fair
opportunity to bid for the Assets.
K.

Bid Procedures. The Bid Procedures were substantively and procedurally fair to

all parties and all potential bidders and afforded notice and a full, fair, and reasonable
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opportunity for any person to make a higher or otherwise better offer to purchase the Assets.
The Debtor conducted the Sale process without collusion and in accordance with the Bid
Procedures.
L.

Final Purchase Agreement. On July [___], 2022, the Debtor entered into the

Final Purchase Agreement with the Purchaser for the acquisition of the Assets.
M.

Sale in Best Interests of the Debtor’s Estate. Good and sufficient reasons for

approval of the Sale, the Final Purchase Agreement, and the transactions to be consummated in
connection therewith have been articulated, and the relief requested in the Motion is in the best
interests of the Debtor, its estate, its creditors, and other parties in interest. The Debtor has
demonstrated both (a) good, sufficient and sound business purposes and justifications and
(b) compelling circumstances for the Sale other than in the ordinary course of business,
pursuant to section 363(b) of the Bankruptcy Code, outside of a plan of reorganization, in that,
among other things, the immediate consummation of the Sale to the Successful Bidder or
Backup Bidder, as applicable, is necessary and appropriate to maximize the value of the
Debtor’s estate and the Sale will provide the means for the Debtor to maximize creditor
recoveries.
N.

Arm’s-Length and Purchaser’s Good Faith. The Final Purchase Agreement was

negotiated, proposed, and entered into by the Debtor and the Purchaser without collusion, in
good faith and from arm’s-length bargaining positions and is substantively and procedurally
fair to all parties.

The Purchaser is not an “insider” of any of the Debtor, as that term is

defined in section 101(31) of the Bankruptcy Code. Neither any of the Debtor, nor the Purchaser
has engaged in any conduct that would cause or permit the Final Purchase Agreement to be
avoided under section 363(n) of the Bankruptcy Code.

Specifically, the Purchaser has not
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acted in a collusive manner with any person and the purchase price was not controlled by any
agreement among bidders. The Purchaser is purchasing the Assets, in accordance with the
Final Purchase Agreement, in good faith and is a good faith buyer within the meaning of section
363(m) of the Bankruptcy Code and is therefore entitled to all of the protections afforded by
such provision, and otherwise has proceeded in good faith in all respects in connection with the
Case. As demonstrated by (i) any testimony and other evidence proffered or adduced at the
Sale Hearing and (ii) the representations of counsel made on the record at the Sale Hearing,
substantial marketing efforts and a competitive sale process were conducted in accordance with
the Bid Procedures Order and, among other things: (a) the Debtor and the Purchaser complied
with the provisions in the Bid Procedures Order; (b) the Purchaser in no way induced or caused
the chapter 11 filing by the Debtor; and (c) all payments to be made by the Purchaser in
connection with the Sale have been disclosed.
O.

Highest or Otherwise Best Offer.

The Debtor conducted the Auction in

accordance with, and have otherwise complied in all material respects with, the Bid Procedures
Order. The Auction established in the Bid Procedures Order afforded a full, fair, and reasonable
opportunity for any person or entity to make a higher or otherwise better offer to purchase the
Assets. The Auction was duly noticed and conducted in a non-collusive, fair, and good faith
manner and a reasonable opportunity was given to any interested party to make a higher or
otherwise better offer for the Assets. The Final Purchase Agreement constitutes the highest or
otherwise best offer for the Assets and will provide a greater recovery for the Debtor’s estate
than would be provided by any other available alternative. The Debtor’s determination that the
Final Purchase Agreement constitutes the highest or otherwise best offer for the Assets is a
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valid and sound exercise of its fiduciary duty and constitutes a valid and sound exercise of the
Debtor’s business judgment.
P.

No Fraudulent Transfer. The consideration provided by the Purchaser pursuant

to the Final Purchase Agreement (a) is fair and reasonable, (b) is the highest or otherwise
best offer for the Assets, and (c) constitutes reasonably equivalent value

and fair

consideration (as those terms are defined in each of the Uniform Fraudulent Transfer Act,
Uniform Fraudulent Conveyance Act, and section 548 of the Bankruptcy Code) under the
laws of the United States, any state, territory, possession, or the District of Columbia. No
other person or entity or group of entities has offered to purchase the Assets for greater
economic value to the Debtor’s estate than the Purchaser.

Approval of the Motion, the Final

Purchase Agreement and the consummation of the transactions contemplated thereby is in the
best interests of the Debtor, its estate, its creditors, and other parties in interest.
Q.

No Successor.

The transactions contemplated under the Final Purchase

Agreement do not amount to a consolidation, merger, or de facto merger of the Purchaser
and the Debtor and/or the Debtor’s estate; there is not substantial continuity between the
Purchaser and the Debtor; there is no continuity of enterprise between the Debtor and the
Purchaser; the Purchaser is not a mere continuation of the Debtor or its estate; and the
Purchaser is not a successor or assignee of the Debtor or its estate for any purpose, including
but not limited to under any federal, state or local statute or common law. Except for the
[Assumed Liabilities], the (i) transfer of the Assets to the Purchaser and (ii) assumption and
assignment to the Purchaser of the Assumed Contracts, do not and will not subject the Purchaser
to any liability whatsoever with respect to the operation of the Debtor’s business before the
Closing Date or by reason of such transfer under the laws of the United States, any state,
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territory, or possession thereof, or the District of Columbia, based, in whole or in part, directly
or indirectly, on any theory of law or equity, including, without limitation, any theory of
equitable law, including, without limitation, any theory of antitrust or successor or transferee
liability.
R.

Sale Authorized by Bankruptcy Code. The consummation of the Sale and the

assumption and assignment of the Assumed Contracts are legal, valid, and properly authorized
under all applicable provisions of the Bankruptcy Code, including, without limitation, sections
105(a), 363(b), 363(f), 363(m), and 365 of the Bankruptcy Code, and all of the applicable
requirements of such sections have been complied with in respect of the transaction.
S.

Transfer of Assets Free and Clear. The conditions of section 363(f) of the

Bankruptcy Code have been satisfied in full. The Debtor may, therefore, sell the Assets free
and clear of any liens, claims, encumbrances, and interests in the property, other than the
[Assumed Liabilities], with such liens, claims, encumbrances, and interests attaching to the
proceeds of the Sale.
T.

Free and Clear Findings Required by the Purchaser. The Purchaser would not

have entered into the Final Purchase Agreement and would not consummate the transactions
contemplated thereby if the Sale to the Purchaser and the assumption of any Assumed
Liabilities by Purchaser were not free and clear of all liens, claims, encumbrances, and
interests other than the Assumed Liabilities. The Debtor may sell the Assets free and clear
of any liens, claims, encumbrances, and interests of any kind or nature whatsoever because in
each case, one or more of the standards set forth in section 363(f)(1)-(5) of the Bankruptcy
Code has been satisfied.

Each entity with a lien, claim, encumbrance, interest, or other

interest in the Assets to be transferred on the Closing Date: (i) has, subject to the terms and
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conditions of this Sale Order, consented to the Sale or is deemed to have consented to the
Sale; (ii) could be compelled in a legal or equitable proceeding to accept money satisfaction of
such interest; or (iii) otherwise falls within the provisions of section 363(f) of the Bankruptcy
Code.

Those holders of a lien, claim, encumbrance, or interest who did not object to the

Motion are deemed, subject to the terms of this Sale Order, to have consented pursuant to
section 363(f)(2) of the Bankruptcy Code.

All holders of liens, claims, encumbrances, or

interests are adequately protected by having their liens, claims, encumbrances, or interests
attach to the cash proceeds received by the Debtor that are ultimately attributable to the
property against or in which such liens, claims, encumbrances, or interests are asserted,
subject to the terms of such liens, claims, encumbrances, or interests with the same validity,
force and effect, and in the same order of priority, which such liens, claims, encumbrances,
or interests now have against the Assets or their proceeds, if any, subject to any rights, claims
and defenses the Debtor or its estate, as applicable, may possess with respect thereto.
U.

Cure/Adequate Assurance. The assumption and assignment of the Assumed

Contracts pursuant to the terms of this Sale Order is integral to the Final Purchase
Agreement, is in the best interests of the Debtor and its estate, creditors, and all other
parties in interest, and represents the Debtor’s reasonable exercise of sound and prudent
business judgment.

Payment of the Cure Amounts shall (i) to the extent necessary, cure or

provide adequate assurance of cure, within the meaning of sections 365(b)(1)(A) and
365(f)(2)(A) of the Bankruptcy Code, and (ii) to the extent necessary, provide compensation
or adequate assurance of compensation to any party for any actual pecuniary loss to such
party resulting from a default prior to the date hereof with respect to the Assumed Contracts,
within the meaning of sections 365(b)(1)(B) and 365(f)(2)(A) of the Bankruptcy Code. Based
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upon the evidence presented at the Sale Hearing, the Purchaser’s financial wherewithal to
consummate the transactions contemplated by the Final Purchase Agreement demonstrate the
Purchaser’s ability to perform the obligations under the Assumed Contracts after the
Closing Date and establish adequate assurance of future performance within the meaning of
sections 365(b)(1)(C), 365(b)(3) (to the extent applicable) and 365(f)(2)(B) of the Bankruptcy
Code.
V.

Assumed Contracts. Any objections to the assumption and assignment of any

of the Assumed Contracts by the Purchaser, in accordance with the Final Purchase Agreement
are hereby overruled. To the extent that any counterparty failed to timely object to the
proposed Cure Amounts, such counterparty is deemed to have consented to such Cure
Amounts and the assumption and assignment of its respective Assumed Contract(s) to
the Purchaser in accordance with the Final Purchase Agreement.
W.

Sale as Exercise of Business Judgment. Entry into and consummation of the

Purchase Contract constitutes the exercise by the Debtor of sound business judgment, and such
acts are in the best interests of the Debtor, its estate and creditors, and all parties in interest.
The Court finds that the Debtor has articulated good and sufficient business reasons justifying
the Sale of the Assets to the Purchaser.
X.

Compelling Reasons for an Immediate Sale. Good and sufficient reasons for

approval of the Purchase Agreement have been articulated by the Debtor. The Debtor has
demonstrated compelling circumstances for the Sale outside: (a) the ordinary course of
business, pursuant to section 363(b) of the Bankruptcy Code; and (b) a plan of reorganization or
liquidation (as the case may be), in that, among other things, the immediate consummation of
the Sale to the Purchaser is necessary and appropriate to preserve and to maximize the value of
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the Debtor’s estate. To maximize the value of the Assets and preserve the viability of the
businesses to which the Assets relate, it is essential that the Sale occur promptly.
Y.

No Sub Rosa Plan. The Purchase Agreement and the Sale do not constitute a

sub rosa chapter 11 plan. The Purchase Agreement neither impermissibly restructures the
rights of the Debtor’s creditors nor impermissibly dictates a liquidating plan of reorganization
for the Debtor.
NOW, THEREFORE, IT IS ORDERED THAT:
1.

The Motion is GRANTED and the relief requested therein APPROVED, as

set forth herein.
2.

Any objections to the entry of this Sale Order or the relief granted herein and

requested in the Motion that have not been withdrawn, waived, or settled as announced to the
Court at the Sale Hearing (the full record of which is incorporated herein by reference), by
stipulation filed with the Court, or by representation by the Debtor in a separate pleading, and
all reservations of rights included therein, if any, hereby are denied and overruled on the
merits with prejudice.
3.

Notice of the Motion, the Bid Procedures, the Bid Procedures Order, the Sale

(and the Final Purchase Agreement contemplated in connection therewith), the assumption and
assignment to the Purchaser of the Assumed Contracts, the Cure Costs, the Sale Hearing, and all
deadlines related thereto was fair and equitable under the circumstances and complied in all
respects with section 102(1) of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006.
4.

The Final Purchase Agreement, and all other ancillary documents, and all of

the terms and conditions thereof, are hereby approved in all respects. Pursuant to sections
363(b) and 363(f) of the Bankruptcy Code, the Debtor is hereby authorized to (a) execute
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the Final Purchase Agreement, along with any additional instruments or documents that may
be reasonably necessary or appropriate to implement the Final Purchase Agreement,
provided that such additional documents do not materially change its terms adversely to the
Debtor’s estate; (b) consummate the Sale in accordance with the terms and conditions of the
Final Purchase Agreement and the instruments to the Final Purchase Agreement contemplated
thereby; and (c) execute and deliver, perform under, consummate, implement, and close fully
the transactions contemplated by the Final Purchase Agreement, including the assumption
and assignment to the Purchaser (in accordance with the Final Purchase Agreement) of the
Assumed Contracts, together with all additional instruments and documents that may be
reasonably necessary or desirable to implement the Final Purchase Agreement and the
Sale.
5.

This Sale Order shall be binding in all respects upon the Debtor, its estate,

all creditors of, and holders of equity interests in, the Debtor, any holders of liens, claims,
encumbrances, or other interests in, against or on all or any portion of the Assets (whether
known or unknown), the Purchaser, and all successors and assigns of the Purchaser and any
trustees, if any, subsequently appointed in the Case or upon a conversion to chapter 7 under
the Bankruptcy Code of the Debtor’s Case.

This Sale Order and the Final Purchase

Agreement shall inure to the benefit of the Debtor, its estate and creditors, the Purchaser
and the respective successors and assigns of each of the foregoing.
6.

Pursuant to sections 105(a), 363(b) and 363(f) of the Bankruptcy Code, the

Debtor is authorized to transfer the Assets to the Purchaser in accordance with the Final
Purchase Agreement and such transfer shall constitute a legal, valid, binding, and effective
transfer of the Assets and shall vest the Purchaser with title in and to the Assets and, other
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than the Assumed Liabilities, Purchaser shall take title to and possession of the Assets free and
clear of all liens, claims, encumbrances, and other interests of any kind or nature
whatsoever, including but not limited to successor or successor-in-interest liability and Claims in
respect of the Excluded Liabilities, with all such liens, claims, encumbrances, and interests to
attach to the cash proceeds received by the Debtor that are ultimately attributable to the property
against or in which such liens, claims, encumbrances, or interests are asserted, subject to the
terms of such liens, claims, encumbrances or interests with the same validity, force and effect,
and in the same order of priority, which such liens, claims, encumbrances, or interests now have
against the Assets or their proceeds, if any, subject to any rights, claims, and defenses the
Debtor or its estate, as applicable, may possess with respect thereto.
7.

On the Closing Date, all persons and entities that are in possession of some or

all of the Assets are directed to surrender possession of such Assets to the Purchaser in
accordance with the Final Purchase Agreement. Additionally, on the Closing Date, each of
the Debtor’s creditors is authorized and directed to execute such documents and take all other
actions as may be reasonably necessary to release its liens, claims, encumbrances, or other
interests in the Assets, if any, as such liens, claims, encumbrances, and interests may have
been recorded or may otherwise exist.
8.

If any person or entity which has filed statements or other documents or

agreements evidencing liens or encumbrances on, claims against, or interests in, all or any
portion of the Assets (other than statements or documents with respect to the Assumed
Liabilities) shall not have delivered to the Debtor prior to the Closing Date, in proper form for
filing and executed by the appropriate parties, termination statements, instruments of satisfaction,
releases of liens and easements, and any other documents necessary for the purpose of
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documenting the release of all liens, encumbrances, claims, or other interests which the
person or entity has or may assert with respect to all or any portion of the Assets, the Debtor
is hereby authorized, and the Purchaser is hereby authorized, to execute and file such
statements, instruments, releases, and other documents on behalf of such person or entity with
respect to the Assets.
9.

On the Closing Date, this Sale Order shall be construed and shall constitute

for any and all purposes a full and complete general assignment, conveyance, and transfer
to the Purchaser of the Debtor’s interests in the Assets.

This Sale Order is and shall be

effective as a determination that, on the Closing Date, all liens, claims, encumbrances, or
other interests of any kind or nature whatsoever existing as to the Assets prior to the
Closing Date, other than the Assumed Liabilities, shall have been unconditionally released,
discharged and terminated, with all such liens, claims, encumbrances, and interests attaching to
the proceeds received by the Debtor, in accordance with paragraph 6 above, and that the
conveyances described herein have been effected.

A certified copy of this Sale Order may

be filed with the appropriate clerk and/or recorded with the recorder to act to cancel any
liens and other encumbrances of record except those assumed as Assumed Liabilities.
10.

Except for the Assumed Liabilities, the Purchaser shall not have any liability

or other obligation of the Debtor arising under or related to any of the Assets including, but
not limited to, any liability for any liens, claims, encumbrances, or interests whether known or
unknown as of the Closing, now existing or hereafter arising, whether fixed or contingent,
with respect to the Debtor or any obligations of the Debtor, including, but not limited to,
liabilities on account of any taxes arising, accruing, or payable under, out of, in connection with
or in any way relating to the operation of the Debtor’s business prior to the Closing Date. The
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Purchaser’s acquisition of the Assets shall be free and clear of any “successor liability” claims
of any nature whatsoever, whether known or unknown and whether asserted or unasserted as of
the time of the Closing. The Purchaser’s operations shall not be deemed a continuation of the
Debtor’s business as a result of the acquisition of the Assets purchased.
11.

Except with respect to the Assumed Liabilities, or as otherwise expressly

provided for in this Sale Order or the Final Purchase Agreement, all persons and entities,
including, but not limited to, all debt holders, equity security holders, governmental, tax and
regulatory authorities, lenders, trade creditors, litigation claimants, and other creditors, holding
liens, claims, encumbrances, or other interests of any kind or nature whatsoever against
or in all or any portion of the Assets (whether legal or equitable, secured or unsecured,
matured or unmatured, contingent or non-contingent, liquidated or unliquidated, senior or
subordinate), arising under or out of, in connection with, or in any way relating to the Debtor,
the Assets, the operation of the business prior to the Closing Date, or the transfer of the Assets
to the Purchaser in accordance with the Final Purchase Agreement, hereby are forever barred,
estopped and permanently enjoined from asserting against the Purchaser, its successors or
assigns, its property or the Assets, such persons’ or entities’ liens, claims, encumbrances or
interests in and to the Assets, including, without limitation, the following actions:
(a) commencing or continuing in any manner any action or other proceeding against the
Purchaser, its successors, assets, or properties; (b) enforcing, attaching, collecting, or
recovering in any manner any judgment, award, decree, or order against the Purchaser, its
successors, or its assets or properties; (c) creating, perfecting, or enforcing any lien, claim,
encumbrance, or interest against the Purchaser, its successors, its assets, or its properties;
(d) asserting any setoff, right of subrogation, or recoupment of any kind against any
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obligation due the Purchaser or its successors; (e) commencing or continuing any action, in
any manner or place, that does not comply or is inconsistent with the provisions of this Sale
Order or other orders of the Court, or the agreements or actions contemplated or taken in
respect thereof; or (f) revoking, terminating or failing or refusing to transfer or renew any
license, permit, or authorization to operate any of the Assets or conduct any business operated
with the Assets.
12.

To the greatest extent available under applicable law, the Purchaser shall be

authorized, as of the Closing Date, to operate under any license, permit, registration, and
governmental authorization or approval of the Debtor with respect to the Assets, and all
such licenses, permits, registrations, and governmental authorizations and approvals are
deemed to have been transferred to the Purchaser as of the Closing Date.
13.

All persons and entities are hereby forever prohibited and enjoined from

taking any action that would adversely affect or interfere with the ability of the Debtor to sell
and transfer the Assets to the Purchaser in accordance with the terms of the Final Purchase
Agreement and this Sale Order.
14.

No bulk sales law or any similar law of any state or other jurisdiction shall

apply in any way to the transactions contemplated by the Final Purchase Agreement, the
Motion, and this Sale Order.
15.

The consideration provided by the Purchaser for the Assets under the Final

Purchase Agreement shall be deemed for all purposes to constitute reasonably equivalent value
and fair consideration under the Bankruptcy Code and any other applicable law, and the Sale
may not be avoided, or costs or damages imposed or awarded under section 363(n) or any other
provision of the Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform
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Fraudulent Conveyance Act or under any other law of the United States, any state, territory,
possession thereof, or the District of Columbia, or any other applicable law.
16.

Notwithstanding the foregoing, nothing herein shall prevent (a) the Debtor

from pursuing an action against the Purchaser arising under the Final Purchase Agreement or
the related documents, or (b) any administrative agencies, governmental, tax and regulatory
authorities, secretaries of state, federal, state, and local officials from properly exercising their
police and regulatory powers.
17.

Notwithstanding any provision of any contract governing the Assets or any

Assumed Contract to be assumed and assigned to the Purchaser as of the Closing Date, the
Debtor is hereby authorized, in accordance with sections 105(a) and 365 of the Bankruptcy
Code, to (a) assume and assign to the Purchaser in accordance with the Final Purchase
Agreement, effective upon the Closing Date, the Assumed Contracts free and clear of all
liens, claims, encumbrances, and other interests of any kind or nature whatsoever (other than
the Assumed Liabilities) and (b) execute and deliver to the Purchaser such documents or other
instruments as the Purchaser deems may be necessary to assign and transfer the Assumed
Contracts and the Assumed Liabilities to the Purchaser in accordance with the Final Purchase
Agreement. Additionally, there shall be no accelerations, assignment fees, increases, or any
other fees charged to the Purchaser or the Debtor as a result of the assumption and assignment
of the Assets and the Assumed Contracts.
18.

With respect to the Assumed Contracts: (a) each Assumed Contract is an

executory contract or unexpired lease under section 365 of the Bankruptcy Code; (b) the
Debtor may assume each of the Assumed Contracts in accordance with section 365 of the
Bankruptcy Code; (c) the Debtor may assign each Assumed Contract in accordance with
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sections 363 and 365 of the Bankruptcy Code, and any provisions in any Assumed Contract
that prohibit or condition the assignment of such Assumed Contract or allow the party to such
Assumed Contract to terminate, recapture, impose any penalty, condition renewal or
extension, or modify any term or condition upon the assignment of such Assumed Contract,
constitute unenforceable anti-assignment provisions which are void and of no force and
effect; (d) all other requirements and conditions under sections 363 and 365 of the
Bankruptcy Code for the assumption by the Debtor and assignment to the Purchaser of each
Assumed Contract, in accordance with the Final Purchase Agreement have been satisfied;
(e) the Assumed Contracts shall be transferred and assigned to, and following the Closing
Date remain in full force and effect for the benefit of, the Purchaser in accordance with the
Final Purchase Agreement, notwithstanding any provision in any such Assumed Contract
(including those of the type described in sections 365(b)(2) and (f) of the Bankruptcy Code)
that prohibits, restricts, or conditions such assignment or transfer) and, pursuant to section
365(k) of the Bankruptcy Code, the Debtor shall be relieved from any further liability with
respect to the Assumed Contracts after such assignment to and assumption by the Purchaser
in accordance with the Final Purchase Agreement; and (f) upon the Closing Date, in
accordance with sections 363 and 365 of the Bankruptcy Code, Purchaser shall be fully and
irrevocably vested in all right, title, and interest of each Assumed Contract.
19.

All defaults or other obligations of the Debtor under the Assumed Contracts

arising or accruing prior to the Closing (without giving effect to any acceleration clauses
or any default provisions of the kind specified in section 365(b)(2) of the Bankruptcy Code)
shall be cured on the Closing Date or as soon thereafter as practicable by payment of the Cure
Amounts. To the extent that any counterparty to an Assumed Contract did not object to its
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Cure Amount by the objection deadline, such counterparty is deemed to have consented to such
Cure Amount and the assumption and assignment of its respective Assumed Contract(s) to the
Purchaser in accordance with the Final Purchase Agreement.
20.

Unless otherwise represented by the Debtor in a separate pleading, in open

court at the Sale Hearing, or pursuant to a contract or lease amendment entered into by the
Debtor, the Purchaser, and the appropriate contract or lessor counterparty (any such amendment
being deemed approved by this Sale Order), the respective Cure Amounts reflect the sole
amounts necessary under section 365(b) of the Bankruptcy Code to cure all monetary defaults
under the Assumed Contracts, if any, and no other amounts are or shall be due in
connection with the assumption by the Debtor and the assignment to the Purchaser of the
Assumed Contracts in accordance with the Final Purchase Agreement.
21.

Upon the Debtor’s assignment of the Assumed Contracts to the Purchaser under

the provisions of this Sale Order and any additional orders of this Court and payment of any
Cure Amounts pursuant to paragraph 19 hereof, no default shall exist under any Assumed
Contract, and no counterparty to any Assumed Contract shall be permitted (a) to declare a
default by the Purchaser under such Assumed Contract or (b) otherwise take action against
the Purchaser as a result of the Debtor’s financial condition, bankruptcy or failure to perform
any of its obligations under the relevant Assumed Contract.

Each non-Debtor counterparty

to an Assumed Contract, unless otherwise ordered by the Court, hereby is also forever
barred, estopped, and permanently enjoined from (i) asserting against the Debtor or the
Purchaser or the property of any of them, any default or claim arising out of any
indemnity obligation or warranties for acts or occurrences arising prior to or existing as of
the Closing, including those constituting Excluded Liabilities, or against the Purchaser, any
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counterclaim, defense, setoff, recoupment, or any other Claim asserted or able to be asserted
against the Debtor; and (ii) imposing or charging against the Purchaser any rent accelerations,
assignment fees, increases, or any other fees as a result of the Debtor’s assumption and
assignment to the Purchaser of any Assumed Contract in accordance with the Final
Purchase Agreement.

The validity of such assumption and assignment of each Assumed

Contract shall not be affected by any dispute between the Debtor and any non-Debtor
counterparty to an Assumed Contract relating to such Contract’s respective Cure Amounts.
22.

Except as provided in the Final Purchase Agreement or this Sale Order, after

the Closing, the Debtor and its estate shall have no further liabilities or obligations with
respect to any Assumed Liabilities and all holders of such liens, claims, encumbrances,
and interests are forever barred and estopped from asserting such claims against the Debtor, its
successors or assigns, its property or its assets or estate.
23.

The failure of the Debtor or the Purchaser to enforce at any time one or more

terms or conditions of any Assumed Contract shall not be a waiver of such terms or
conditions, or of the Debtor’s and the Purchaser’s rights to enforce every term and condition
of the Assumed Contracts.
24.

The transactions contemplated by the Final Purchase Agreement are undertaken

by the Purchaser without collusion and in good faith, as that term is used in section 363(m) of
the Bankruptcy Code and, accordingly, the reversal or modification on appeal of the
authorization provided herein to consummate the Sale shall not affect the validity of the Sale
(including the assumption and assignment of the Assumed Contracts) with the Purchaser unless
such authorization is duly stayed pending such appeal.

The Purchaser is a good faith
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purchaser of the Assets and is entitled to all of the benefits and protections afforded by section
363(m) of the Bankruptcy Code.
25.

The failure to include any particular provisions of the Final Purchase

Agreement in this Sale Order shall not diminish or impair the effectiveness of such
provisions, it being the intent of the Court that the Final Purchase Agreement be authorized
and approved in its entirety; provided, however, that this Sale Order shall govern if there is
any inconsistency between the Final Purchase Agreement (including all ancillary documents
executed in connection therewith) and this Sale Order. Likewise, all of the provisions of this
Sale Order are nonseverable and mutually dependent. To the extent that this Sale Order is
inconsistent with any prior order or pleading with respect to the Motion in this Case, the terms
of this Sale Order shall control.
26.

The Final Purchase Agreement and any related agreements, documents or

other instruments may be modified, amended, or supplemented by the parties thereto, in a
writing signed by such parties, and in accordance with the terms thereof, without further
order of the Court, provided that any such modification, amendment, or supplement does
not have a material adverse effect on the Debtor’s estate.
27.

Any amounts payable by the Debtor under the agreements or any of the

documents delivered by the Debtor in connection with the Final Purchase Agreement shall be
paid in the manner provided in the Final Purchase Agreement and the Bid Procedures Order,
without further order of this Court, shall be allowed administrative claims in an amount equal
to such payments in accordance with sections 503(b) and 507(a)(2) of the Bankruptcy Code,
shall have the other protections provided in the Bid Procedures Order, and shall not be
discharged, modified, or otherwise affected by any reorganization plan for the Debtor, except
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by an express agreement with the Purchaser, its successors, or assigns.
28.

Nothing contained in any chapter 11 plan confirmed in the Debtor’s Case or

any order confirming any such plan or in any other order in this Case (including any order
entered after any conversion of this Case to a case under chapter 7 of the Bankruptcy Code) or
any related proceeding subsequent to entry of this Sale Order shall alter, conflict with, or
derogate from, the provisions of the Final Purchase Agreement or this Sale Order unless
otherwise agreed to by the Debtor and the Purchaser.
29.

Notwithstanding the provisions of Bankruptcy Rules 6004(h) and 6006(d), and

pursuant to Bankruptcy Rules 7062 and 9014, this Sale Order shall not be stayed for fourteen
days after the entry hereof, but shall be effective and enforceable immediately upon issuance
hereof. Time is of the essence in closing the transactions referenced herein, and the Debtor and
the Purchaser intend to close the Sale as soon as practicable. Any party objecting to this Sale
Order must exercise due diligence in filing an appeal and pursuing a stay, or risk its appeal
being foreclosed as moot.
30.

All time periods set forth in this Sale Order shall be calculated in accordance

with Bankruptcy Rule 9006(a).
31.

From time to time, as and when requested by any party, each party shall

execute and deliver, or cause to be executed and delivered, all such documents and
instruments and shall take, or cause to be taken, all such further or other actions as such other
party may reasonably deem necessary or desirable to consummate the transactions
contemplated by the Final Purchase Agreement including such actions as may be necessary
to vest, perfect, or confirm, of record or otherwise, in the Purchaser its right, title, and interest in
and to the Assets.
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This Court retains jurisdiction, pursuant to its statutory powers under 28 U.S.C.

§ 157(b)(2), to, among other things, interpret, implement, and enforce the terms and provisions
of this Sale Order and the Final Purchase Agreement, all amendments thereto, any waivers
and consents thereunder, and each of the agreements executed in connection therewith to
which any Debtor is a party or which has been assigned by the Debtor to the Purchaser in
accordance with the Final Purchase Agreement, and to adjudicate, if necessary, any and all
disputes concerning or relating in any way to the Sale, including, but not limited to, retaining
jurisdiction to (a) interpret, implement, and enforce the provisions of this Sale Order and the
Final Purchase Agreement; (b) protect the Purchaser against any liens, claims, encumbrances,
or other interests in the Debtor or the Assets of any kind or nature whatsoever, arising or
existing prior to the Closing Date and attaching to the proceeds of the Sale, and (c) enter any
orders under sections 363 and 365 of the Bankruptcy Code with respect to the Assumed
Contracts.
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Final Purchase Agreement
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List of Assumed Contracts
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

Zosano Pharma Corporation, 1

Case No. 22-10506 (JKS)

Debtor.

Objection Deadline: June 23, 2022 at 4:00 p.m. (ET)
Hearing Date: June 30, 2022 at 1:00 p.m. (ET)

NOTICE OF MOTION OF THE DEBTOR FOR ENTRY OF
ORDERS (I) (A) APPROVING BID PROCEDURES FOR THE SALE OF
ASSETS OF THE DEBTOR, (B) ESTABLISHING PROCEDURES FOR THE
DEBTOR TO ENTER INTO A STALKING HORSE AGREEMENT WITH BID
PROTECTIONS, (C) APPROVING ALTERNATE LIQUIDATION SALES
CONDUCTED BY A SALE AGENT, (D) ESTABLISHING ASSUMPTION AND
ASSIGNMENT PROCEDURES, (E) ESTABLISHING NOTICE PROCEDURES, AND
(F) GRANTING RELATED RELIEF; AND (II) (A) AUTHORIZING THE SALE OF
ASSETS OF THE DEBTOR FREE AND CLEAR OF LIENS, CLAIMS,
ENCUMBRANCES, AND OTHER INTERESTS; (B) APPROVING THE
ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS
AND UNEXPIRED LEASES; AND (C) GRANTING RELATED RELIEF
PLEASE TAKE NOTICE that, on June 9, 2022, the above-captioned debtor and debtorin-possession (the “Debtor”) filed the Motion of the Debtor for Entry of Orders
(I) (A) Approving Bid Procedures for the Sale of Assets of the Debtor, (B) Establishing
Procedures for the Debtor to Enter Into a Stalking Horse Agreement with Bid Protections,
(C) Approving Alternate Liquidation Sales Conducted by a Sale Agent, (D) Establishing
Assumption and Assignment Procedures, (E) Establishing Notice Procedures, and (F) Granting
Related Relief; and (II) (A) Authorizing the Sale of Assets of the Debtor Free and Clear of Liens,
Claims, Encumbrances, and Other Interests; (B) Approving the Assumption and Assignment of
Certain Executory Contracts and Unexpired Leases; and (C) Granting Related Relief (the “Bid
Procedures Motion”). 2
PLEASE TAKE FURTHER NOTICE that any responses or objections related to entry
of the Bid Procedures Order must be in writing, filed with the Clerk of the Bankruptcy Court,
824 Market Street, 3rd Floor, Wilmington, Delaware 19801, on or before JUNE 23, 2022 at
4:00 p.m. (prevailing Eastern Time), and served upon: (i) proposed counsel for the Debtor,
Greenberg Traurig, LLP (Attn: Dennis A. Meloro (melorod@gtlaw.com), John D. Elrod
(elrodj@gtlaw.com) and Ari Newman (newmanar@gtlaw.com)); (ii) counsel to any statutory
1

The business address and the last four (4) digits of the Debtor’s federal tax identification number is Zosano
Pharma Corporation, 34790 Ardentech Court, Fremont, California 94555 (8360).

2

Capitalized terms used herein but otherwise not defined shall have the same meaning ascribed to such term in the
Bid Procedures Motion.
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committee appointed in the chapter 11 case; and (iii) the United States Trustee for the District of
Delaware, 844 N. King Street, Room 2207, Wilmington, Delaware, Attn: Joseph F. Cudia
(joseph.cudia@usdoj.gov).
PLEASE TAKE FURTHER NOTICE that a Zoom hearing with respect to entry of the
Bid Procedures Order is scheduled for JUNE 30, 2022 at 1:00 p.m. (EDT) before the Honorable
J. Kate Stickles, United States Bankruptcy Judge for the District of Delaware, 824 Market Street,
3rd Floor, Courtroom No. 7, Wilmington, Delaware 19801.
PLEASE TAKE FURTHER NOTICE that copies of the Bid Procedures Motion and
any other pleadings may be obtained free of charge through the website of the Debtor’s claims
and noticing agent at http://www.kccllc.net/ZosanoPharma.
PLEASE TAKE FURTHER NOTICE THAT IF NO OBJECTION TO ENTRY OF
THE BID PROCEDURES ORDER IS TIMELY FILED, SERVED AND RECEIVED IN
ACCORDANCE WITH THIS NOTICE, THEN THE COURT MAY ENTER THE BID
PROCEDURES ORDER WITHOUT FURTHER NOTICE OR HEARING.
Dated: June 9, 2022

GREENBERG TRAURIG, LLP
/s/ Dennis A. Meloro
Dennis A. Meloro (DE Bar No. 4435)
The Nemours Building
1007 North Orange Street, Suite 1200
Wilmington, Delaware 19801
Telephone: (302) 661-7000
Facsimile: (302) 661-7360
Email: melorod@gtlaw.com
-andJohn D. Elrod (Admitted pro hac vice)
Terminus 200
3333 Piedmont Road NE, Suite 2500
Atlanta, Georgia 30305
Telephone: (678) 553-2100
Facsimile: (678) 553-2212
Email: elrodj@gtlaw.com

ACTIVE 65419153v2

Proposed Counsel for the Debtor
and Debtor-in-Possession

2

