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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
Inre:
Case No. 20-11177 (KBO)
AKORN, INC., et al., (Jointly Administered)
Debtors. Objections due: August 14, 2020

Hearing Date: August 20, 2020 @ 1:00 p.m.

N N N N N N N

OBJECTION OF PRIMAPHARMA, INC. TO THE MOTION OF DEBTORS FOR
THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY
CONTRACTS AND LEASES

PrimaPharma, Inc. (“PrimaPharma”) hereby submits this objection to the Motion
of Debtors for the Assumption and Assignment of the “PrimaPharm contract” between
Akorn, Inc. and PrimaPharm, Inc. (“PrimaPharm”). In Support of this Objection,
PrimaPharma states as follows:

BACKGROUND

1. On May 20, 2020 (the “Petition Date™), Akorn, Inc. (“Akorn”) and certain
of its affiliates (together, the “Debtors™) filed voluntary petitions for relief under chapter
11 of Title 11 of the United States Code.

2. Prior to the Petition Date, Akorn and PrimaPharm entered into that certain
Asset Purchase Agreement dated as of June 16, 2011 (the “APA”). PrimaPharma
subsequently acquired the contract rights is now the owner of PrimaPharm’s contract
rights under the APA.

3. On June 15, 2020, the Court entered the Order (4) Authorizing and

Objection of PrimaPharma, Inc. to Motion Page 1

2011177200813000000000005


¨2¤!+m4(-     %g«

2011177200813000000000005

Docket #0450  Date Filed: 08/13/2020


Case 20-11177-KBO Doc 450 Filed 08/13/20 Page 2 of 6

Approving Bidding Procedures, (B) Scheduling an Auction and a Sale Hearing, (C)
Approving the Form and Manner of Notice Thereof, (D) Establishing Notice and
Procedures for the Assumption and Assignment of Certain Executive Contracts and
Leases, and (E) Granting Related Relief [Docket No. 181) (the "Bidding Procedures
Order"), authorizing the Debtors to conduct an auction (the "Auction™) to select the party
to purchase the Debtors' assets. The Auction will be governed by the bidding procedures
approved pursuant to the Bidding Procedures Order (the "Bidding Procedures").

4. Pursuant to the Bidding Procedures and the terms of any Successful Bid,
the Debtors may assume and assign to the Successful Bidder the APA upon approval of
the Sale. The Debtors have conducted a review of their books and records and have
determined that the cure amount for unpaid monetary obligations under the APA is $0.00.

OBJECTION

5. PrimaPharma objects to the extent that the Debtors propose to pay less than
the full cure amounts owed to PrimaPharma and fail to provide additional information
regarding adequate assurance of future performance and clarification regarding the
counterparties being added to the assumed contracts.

6. In order for the Debtors to assume the contracts, Section 365 of the
Bankruptcy Code requires this Court’s approval and imposes certain obligations upon the
Debtors, including:

(b)(1) If there has been a default in an executory contract or unexpired lease

of the debtor, the trustee may not assume such contract or lease unless, at
the time of assumption of such contract or lease, the trustee—
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(A) cures, or provides adequate assurance that the trustee will promptly
cure, such default other than a default that is a breach of a provision
relating to the satisfaction of any provision (other than a penalty rate or
penalty provision) relating to a default arising from any failure to perform
nonmonetary obligations under an unexpired lease of real property, if it is
impossible for the trustee to cure such default by performing nonmonetary
acts at and after the time of assumption, except that if such default arises
from a failure to operate in accordance with a nonresidential real property
lease, then such default shall be cured by performance at and after the time
of assumption in accordance with such lease, and pecuniary losses resulting
from such default shall be compensated in accordance with the provisions
of this paragraph;

(B) compensates, or provides adequate assurance that the trustee will
promptly compensate, a party other than the debtor to such contract or
lease, for any actual pecuniary loss to such party resulting from such
default; and

(C) provides adequate assurance of future performance under such contract
or lease. 11 U.S.C. § 365(b) (emphasis added).

The Proposed Cure Amounts

7. Pursuant to Section 365’s requirements, the Debtors propose to cure the
defaults in the APA by paying PrimaPharma the proposed Cure Amount. At the time of
the filing of this Objection, PrimaPharma is owed significant additional amounts not
reflected in the proposed Cure Amount. The Debtors have listed a proposed Cure Amount
of “zero” with respect to the APA with PrimaPharma when the actual cure amounts owed
to PrimaPharma, as of the date of this Objection, is approximately $160,000. See
Declaration of Mark Livingston filed concurrently herewith.

8. Furthermore, the cure amount owed to PrimaPharma under the APA will

likely increase by the date of assumption — the effective date for determining cure costs

Objection of PrimaPharma, Inc. to Motion Page 3



Case 20-11177-KBO Doc 450 Filed 08/13/20 Page 4 of 6

under Section 365. To the extent that any such amounts become due and payable prior to
assumption date, the Debtors will be required to cure such amounts. PrimaPharma hereby
objects to the Motion as it fails to provide for the cure of all amounts currently due and

for any additional amounts existing and owing at the time of the actual assumption of the

Contracts as required under 11 U.S.C. § 365(b). See Krikor Dulgarian Trust v. Unified

Magmt. Corp (In re Peaberry’s), 205 B.R. 6, 9 (1st Cir. BAP 1997); In re F.W. Restaurants

Associates, Inc., 190 B.R. 143, 147-48 (Bankr. D. Conn. 1995); see also In re

Entertainment, Inc., 223 B.R. 141, 151 (Bankr. N.D. Ill. 1998), quoting In re Diamond

Head Emporium, Inc., 69 B.R. 487, 495 (Bankr. D. Hawaii 1987) (“One of the purposes
of Section 365 is to permit the debtor to continue in a beneficial contract, provided,
however, that the other party to the contract is made whole at the time of the debtor’s
assumption of the contract.”).

Adequate Assurance and Clarification Regarding Additional Counterparties
under the Assumed Contracts and their Respective Obligations

9. In order to obtain the relief requested in the Motion, the Debtors and the
additional counterparties to the assumed contracts must demonstrate adequate assurance
of future performance. See 11 U.S.C. 8§ 365(b). “Adequate assurance of future
performance are not words of art, but are to be given practical, pragmatic construction.”

Inre U. L. Radio Corp., 19 B.R. 537, 542 (Bankr. S.D. N.Y. 1982). Thus, the question of

adequate assurance “is to be determined by factual conditions.” Id.

10.  Furthermore, pursuant to its terms, the APA is not assumable or amendable
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without PrimaPharma’s consent. See In re Village Rathskeller, Inc., 147 B.R. 665, 671-

672 (Bankr. S.D.N.Y. 1992); Kopel v. Campanile (In re Kopel), 232 B.R. 57, 63-64

(Bankr. E.D.N.Y. 1999) (“A debtor cannot simply retain the favorable and excise the
burdensome provisions of an agreement.”)

11.  Without additional information and further clarification regarding the actual
proposed, additional counterparties to the APA, as well as a more detailed demonstration
of adequate assurance of performance, it is impossible for PrimaPharma to make an
informed decision regarding the propriety of consenting to the assumption and assignment
of the APA. PrimaPharma objects to the proposed relief to the extent that the Debtors fail
to provide this information to PrimaPharma.

RESERVATION OF RIGHTS

12.  PrimaPharma hereby reserves the right to amend, modify or supplement this
Objection and to raise any additional arguments and objections to the Motion on all
grounds available under applicable law. Additionally, PrimaPharma reserves its rights to
comment upon and object to the form of order presented to the Court in connection with
the Motion.

WHEREFORE, PrimaPharma requests that the Court enter an order: (I) sustaining
this Objection and denying the Motion, except to the extent that the Debtors: a) pay the
correct cure amount of $160,000 and any and all additional amounts incurred as of the
date of assumption as a prerequisite to the APAs’ assumption, and b) provide specific

information to demonstrate sufficient adequate assurance of future performance under the
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APA with respect to each additional counterparty; and (ii) providing for such other

relief the Court deems just and proper.

Dated: August 13, 2020 BODELL BOVE LLC

/s/ Bruce W. McCullough

Bruce W. McCullough (Del. ID 3112)
1225 N. King Street, Suite 1000

P.O. Box 397

Wilmington, DE 19899-0397
Telephone: 302-655-6749, ext. 1
Facsimile: 302-655-6827

Email: bmccullough@bodellbove.com

-and -

Russell M. De Phillips (pro hac vice)
Roy L. Carlson, Jr. (pro hac vice)
MILBERG & DE PHILLIPS, P.C.
2163 Newcastle Avenue, Suite 200
Cardiff by the Sea, CA 92007
Telephone: (760) 943-7103
Facsimile: (760) 943-6750

Email: rdephillips@surflaw.net
Email: rcarlson@surflaw.net
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

AKORN, INC,, et al., Case No. 20-11177 (KBO)

Debtors. (Jointly Administered)

Objections due by: August 14, 2020
Hearing Date:

DECLARATION OF MARK T. LIVINGSTON IN SUPPORT OF OBJECTION OF
PRIMAPHARMA, INC. TO THE MOTION OF DEBTORS FOR THE
ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS
AND LEASES

I, Mark T. Livingston, declare as follows:

I make the following declaration of facts based upon my own knowledge and, if
called upon, can testify competently thereto except where the same are stated upon my
information and belief, as to which facts I believe them to be true.

1. I am the President and Chief Executive Officer of PrimaPharma, Inc., a
California corporation (“PrimaPharma”). I make this declaration in support of
PrimaPharma’s objection to the Motion of Debtors for the Assumption and Assignment of
the “PrimaPharm contract” between Akomn, Inc. (“Akorn”) and PrimaPharm, Inc.
(“PrimaPharm?”).

2. I am a custodian of records of PrimaPharma. Attached to my declaration as

exhibits is a true and correct copy of various documents that I either obtained from the
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public record, documents that were sent to PrimaPharma or documents that were prepared
in the regular course of business of PrimaPharma. The documents were made at or near
the time of the act, condition, or event described in the documents. The documents were
prepared from information transmitted by a person with knowledge of the act, condition
or event described therein or were prepared by a person with knowledge of the act,
condition or event described therein. At the time the documents were prepared it was a
regular practice of the business to prepare documents in connection with the business
activity.

3. On or about July 1, 2015, PrimaPharma acquired certain contract rights of
PrimaPharm.

4, I am informed and believe that on May 20, 2020 (the “Petition Date™),
Akomn, Inc. (“Akorn”) and certain of its affiliates (together, the “Debtors”) filed voluntary
petitions for relief under chapter 11 of Title 11 of the United States Code.

5. Prior to the Petition Date, Akorn and PrimaPharm entered into that certain
Asset Purchase Agreement dated as of June 16, 2011 (the “APA”). PrimaPharma
subsequently acquired the contract rights and is now the owner of PrimaPharm’s contract
rights under the APA. A true and correct copy of the APA is attached hereto as Exhibit A
and is incorporated herein by this reference.

6. Pursuant to the APA, PrimaPharm transferred to Akorn the Marketing

Authorization which transferred to Akorn the right to make, use and sell Hydase (TM)
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(Hyaluronidase Injection, USP) 150 unites/mL in the United States of America, including
all of its territories and possessions, including Puerto Rico, for diagnostic, therapeutic and
over the counter products for ophthalmic use. PrimaPharma retains all other rights.

7. Paragraph 6.3 of the APA provides:

From and after the Effective Date, Akorn shall be responsible for

and shall satisfy all obligations and liabilities arising from or relating to the

Marketing Authorization, including, withut limitation, all applicable

regulatory obligations regarding the sale of the Product within the Field of

Use and in the Territory under the Marketing Authorization.

8. By invoice dated August 15, 2011, number PAB121689R, the U.S. Food
and Drug Administration billed PrimaPharm $98,970.00 for fiscal year 2012 PDUFA
Fees, which fees covered from October 1, 2011 to September 30, 2012. A true and
correct copy of the invoice is attached hereto as Exhibit B and is incorporated herein by
this reference.

9. By notice dated March 15, 2019, the Department of Health & Human
Services Debt Collection Center informed PrimaPharma that it was indebted to the United
States government in the amount of $116,725.62, consisting of principal of $98,970.00,
interest of $2,910.11 which accrued at the rate of 10.125% and a penalty of $14,845.51.
A true and correct copy of the Notice is attached hereto as Exhibit C and is incorporated
herein by this reference. However, this amount consists of the PDUFA fees rightfully
owed by Akorn plus interest and penalties.

10.  As of the date of this declaration, the amount owed by Akorn under the
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ADA is approximately $160,000.00. This amount consists of the PDUFA fees, interest,
penalties and fees and costs incurred by PrimaPharma in connection with the
government’s collection efforts. Furthermore, the cure amount owed to PrimaPharma
under the APA will likely increase by the date of assumption as amounts continue to
accrue.

11.  Furthermore, pursuant to its terms, the APA is not assumable or amendable
without PrimaPharma’s consent.

I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct. Executed thi 12t}1/day of August, 2020 at San

MARK T. LIVINGSTON

I
i

Diego, California. /(
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ASSET PURCHASE AGREEMENT
THIS AGREEMENT is dated as ol June 16, 2011 (the “Lffective Date™), by and between Akorn
Inc., a corporation incorporated under the laws of Louisiana, USA {“Alorn”), and
PRIMAPTIARM, u corporation incorporated under the laws of California, USA (“PrimuPharm™).

WIIERTAS:

Al Akorn is engaged in the business of developing, manutacturing, commercializing and
selling pharmacewtical products;

B. Primalhann is engaged in (he business of developing, manutacturing, commercializing and
selling pharmaccutical products;

. PrimaPhavm is the holder of the Murketing Authorization for the Product in the Territory:
and
1. PrimaPharm desires o sell o Akorn wnd Akorn desires to purchase the Markeling

Authorization from PrimaPharm upon the terms and subject (o the conditions hereinafier
sct forth,

NOW THEREFORE, the parties agree us follaws:
l. Detinitions

Inuddition (o any terms defined elsewhere in this Agreement, the terms set Torth belosy shall be
defined in this Agreement (including the reciialsy as follows:

1.1 “Affilinte™ with vespéel to a parly means any corporation or business entity (hat
divectly or indirectly controls, is contolled by or is under common contvol wilh (he
applicable party. “T'he term “control” means the beneticial (direet or indirect) ownership
ol more than filly percent (30%) of the voting or equity interests of such corporation oy
business entity oy the power or right to divect the management and affaivs of its business.
whether through the ownership of voling sceuritics, by contract or viherwise:

1.2 “Agreement” means this Asset Purchase Agreement, including all sehedules attached
hereto, and all instruments supplemental or ancillary hereto;

1.3 SAPE means Active Pharmaccutical lngredien( or drug substance

.4 “Wield of Use” means diagnostic, therapeutic and over the counier products for
ophthalmic usc,
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“Intellectual Property” shal! mean, collectively, (1) (he Licensed Vvademark Rights,
(i1} the licensed Produet Technology (IKnowhow); and (iii) the I.icensed Marketing
Authorization.

“Marketing Anthorigation” means the approval granted by the Regulatory
Autharitics withorizing PrimaPharn (o promuale, markel, distribwe, and sell the Product
in the “Cerritory, being the new drug application (NDA#021716) deseribed in Sehedule A
hereta and covered by the package insert for the HYDAST product as attached in
Schedule B;

“Produet” means the tinished pharmaceutical product set lorth in Sehedute A;

“Product Technology (IKnowhow)” means all technology. trade seerets, know-how.
ad proprictary information (whether patented, patentable or otherwise) relating Lo the
rescarch and development, manufacture, validation, packaging, release, lesting, stability
and shelf life of the Produet in existence and in the pogsession of PrimaPharm as ol the
Etfcetive Date. The Product Technology tucludes, without limitation, the following
information relating to the Product:  product formulations and pracesses; product
specifications; product designs and plans; manulacturing, cngineering and other manuals
and drawings; standard operating procedures; Mow diagrams; chemical, pharmacological,
toxicological, pharmaceutical, physical and analytical, salety, efficacy, bio-vquivalency,
quality assurance, quality control and clinical data, studies and reports: rescarch records:
compositions; annual produet reviews: process validation reports; analytical methad
validation reports; specifications for stability trending and process contrals; testing and
relerence standards for impuritics in and degradation of Product: technical data packages:
chemical and  physicul  chaacterizations;  dissolution  test methods  and  results:
formulations (or adwinistration; fabeling specifications; supplier lists: and all other
information related to the manufheturing process for the Product;

“Regulatory Awthorities” means the governmental regulatory health authoritics in
the Territory responsible for regulating the manufacture, distiibution and sale of
pharmaceutical products, being the Foad and Drug Administration or any successor
thereto;

“Licensed Trvademark Rights” shall mean all proprictary numes or designations,
registered and unregistered  trademarks, service marks, tade names, brand names,
certification marks, and trle dress, and any applications for registration therefor, (andt all
renewals, modilications, and extensions  thereot)  associnted  with  the  Product.
Speeifically, the trademark, FIYDASI, is hereby ticensed o Akom in the Field of Use
and in the Territory.

Mlerritory” means (the United States oft Americy, including all of its territories and
possessians, including Puerto Rico.

1o
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Transfer of the Marketing Authorization

Transler af the Marketing Aothorization. Upon the terms and subject (o the condifions
ol this Agreement, PrimaPharm hereby transters o Akorn the right (o make, use, and sel!

the Product in the Territory for the stated Field of Use. The lollowing assets (“Acquired
Assels”) are included as part of the Marketing Authorization purchase:

(o) the Marketing Authorization:
(h) the Intellectual Property;
(¢) any correspondence with the Regulatory Authorities in PeimalPharm’s files with

respect to the Marketing Authorization: and

(B exeepl as otherwise sel forth in Section 2.2, all regulalory reports relating to the
Product that have been filed with the Regulatory Authorities by PrimaPharm in
comneetion with the Marketing Authorization including. without limitation, all
adverse event reporls, history and statistics pertaining 1o the Product as reported
by PrimaPharm to the Regulatory Authorilics.

Excluded Assels. PrimalPharm and Akomn expressly acknowledge und agree that the
Acquired Assets do not include any of the following (the “Exeluded Assets”):

(a) the name “Primalharm™ and any and all varviations, formatives and derivalives
thereol, all composite marks including such names or any such formatives or
derivatives and any colorable imitalion of any ol the Toregoing, and all
trademarks, rude names, brand names, logatypes, symbols, service marks, and the
goodwill ol the business symbolized  hereby, including registiations and
applications  for registrations  thercof and all renewals, modifications and
extensions thercol, currently used or proposed to be nsed by PrimaPlharm or any
of its Affiliates in connection wiih (he manufacture, markeling, sale and
distribution of either the Product or any other product;

(b any administrative, financial and avcounting records of PrimalPharm unrelated o
the Product and the Acquired Assets; and

(c) any other assets that are not specifically included within the definition of the Field
of Use.

Assumption of Obligations. Akorn shall not assume any liabilities or obligations of
PrimaPharm whatsocver, and specifically Akorn will not assume and will not be liable
for, and PrimaPharm will indennily Akom from and against, ail obligations,
commitments and liabilitics o and claims against PrimaPharm (whether absoluote,
acerued, or contingent) velating to the Product and the Acquired Assety during the period
prior to the Effective Date. Without limiling the generality ol the foregoing, it is agreed
that Akorn will have no liability (or any of the Following obligations ov linbilities of
PrimaPhar (the “Excluded Obligations™):

(&) all liabilities in yespect ol all indebiedness of PrimaPharm;
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{h) all praduet lability claims and liabilities or warranty or produact retumn clajims
relating to any producl or service of PrimalPharm and any Product produced, sold,
or delivered prior o the Eficetive Daic;

(c) all Tabitities tor all taxes, dutics, levies, assessments and other such charges,
including any penalties, inferests and fines with respect thereto, payable by
PrimaPharm Lo ony federal, provincial, municipal or other government  or
governmental ageney, uauthorily, bosrd, burcau or commission, domestic or
forcign, including, without limitation, any taxes in vespect of or measured by ihe
sale, consumption or performance by PrimaPhavm of wny product or serviee priar
to the Effective Date, and any tax in respect ot all remuneration payable w all
persons employed by PrimaPharm prior (o the Effective Date; and

(d) all labilities for salary, bonus, vacation pay and other compensation, und all
liabilitics under employee benefit plans ol Primalharn refating to employment of
any and all persons in Primalharm,

License to Produci Teehnology.

(2) Primalhavm hereby granls to Akorn, subjeet (o the terms and conditions hereof,
an exclusive cight and license Lo use the Product Technology for the sole purpose
of manufacturing the Product for marketing and sale by Akorn and Akorn’s
distributors within the Territory for use in the ficld of ophthalmics.

(b) I Akorn grants 1o any Authorized Manufacturer a sublicense to use (he Produc
Technology in accordance with the provisions hercol, then Akorn shall cause and
obligate  the  Authorized manufzeturer to comply with all covenants and
restrictions herein applicable to the use of the Product Technology.

Retenlion of Rights (o Reference Marketing Authorization.  PrimaPharm relains (he
right tu reference the Marketing Authorization, Akorn also agrees that Primalhaem shall
refain (he right to separately file a Marketing Authorization (NDA or [INTY) using Product
Technology, provided that PrimaPbarm is prohibited from developing ophthalnic
products related 1o clinical indications within the Territory for the Field o! Use. For
purpases of clarity, Primalharm may pursue the development of producls for any
indication fully outside (he Vield of Use.

ALL Supply. Akorn has the right to order and PrimaPharm shalt supply API to Akorn
for the Ticld of Use in the Territory and Akorn on ihe terms set forth in Sehedule ¢
Notwithstanding the foregoing, Akorn has the right to qualify a sccond AL supplier from
which Akorn may procure APIL, provided that Akorn uses the AP solely in the
manufactire of the Product and not for any for resale, distribution or use in (he
manulacture of any other pharmuceutical procluct.

Markeling Authorization Agguisilion lee.  In consideration of (he vights granted (o
Akorn hereunder, Akorn shall pay 1o PeimalPhavm the sum of One Million Five {Tundred
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Chousand ($1,500,000) United Stafes Dollars subject to the conditions set forth herein
and in accordance with the terms sel Torth tn Section 3 below,

Travsler Tuxes, Al transfer, sales, value-added. stamp, duty, and any other taxes

payable in connection with the transactions cantemplated hereby, if any, will be borne by

Akorn,

Closing

Closing, Closing shall tuke place and be effeetive upon the Eftective Date.

Payment of [icense Price and Delivery of Licensed Assels.

()

(b)

{c)

(d)

(©

Delivery and Tivalualion of Acquired Assets, On the Bffective Date, PrimalPharm
shall deliver or otherwise make available lo Akom (he Acguired Assels for
purposes of Akorn's evaluation of the Acquired Asscts, in its sole discretion, and
shall therealer provide written notice to PrimaPharmi of ils aceeptance or
rejection of the Acyuired Assels,

Acceptance or Rejection of Acquired Asscts, Should Akorn provide nolice of its
acceptance of” the Acquired Assets, then the remaining obligations ol this
Agreement shall remain in ml! for and cffect, Should Akorn provide notice of
rejection of the Acquired Asscts, it shall then immediately retuen all Acquired
Assels and any related files or documentation to PrimaPharma, and all remaining
obligations under this agrecment shall leeminate, exeept (or those provisions
whiclh are intended fo survive fermination. Should Akorn provide notice of
rejection of the Acguired Assets, Akorn warrants that it will not atlemp( o (ile s
own NDA for Tyaluronidase for a period of three yeacs from the Bitective Date
por will Akorn use any of the information provided (or any purposc.

Initial Payment. Within seven (7) business days ot the Fiftective Date, provided
PrimaPharm’s delivery and Akorn’s acceplance of (he Acyuired Asscls has
oceurred, Akorn will deliver or cauvse o be delivered (o PrimaPharm payment of
One Million Three Tundred Twenty-live Dollaes ($1,375,000) by wire transfer in
immediately available unds o such account as PrimaPharm may designate in
writhng, and PrimalPhacm shall transter and deliver to Akor all right, tide and
interest in and 1o (he Product Registration, the Licensed Asscts and the Product
Technology

Upon the Effective Date PeimaPhurny shall send o letter o the respective FDA
Division informing them ol the Muarketing Authorization (NDA) transfer (v
Akorn. Akorn will send aeeeptance of NDA letier (o (he Division to complete
the wansfer of the Marketing Authorization.

Sceond Payment. A sceond andd final payment in the amount ol Three THundred
Seveuly-Five Thousand Dollars ($375,000) will be delivered to PrimaPharm on

LT}
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the six (6) month anniversary of commercialization ol the Product by Akorn,
Commercialization of the Product shall mean the initial introduction of Akorn
labeled Product within the ‘Tercitory and whose supply is not interrupted due 1o
APL supply issues by PrimalPharm.

() Upon tequest ol Akorn and as close as possible 1o the Effective Date, the Parties
shatl form a technical tanster team (the “Technical Team™), which shall
coordinute and oversee the transter of (he Product, and all tlechnical information
and support reasonably neeessary (o enable Akorn o assume responsibility for the
technical (ransfer, testing, and muanvfucture of (he Product as of the TlTective
Date. The Technical Temn shall consist of representatives from cach of Akorn
and Primalharm or their designees,

(b) Promptly following the Effective Date, PrimaPharm, with input from (he
Technical Temmn, shall, ot shall cause (he Praduct 1o, commence the transfer of all
technical information and support reasonably necessary to cuable Akorn to
assume responsibility [or the testing and manufactwre of the Praduct, and will
provide:

(1) The reasonable assistance ol its then current cmplayees and reasonable
aceess o its other internal resources (o provide Akorn with a reasonable
level of technical assistance and consultation in conncction with the
transier ot the Product to Akorn: and

(iy  copies of the comprchensive dossier, including manafacturing process
production vutlines, standard testing requirements, standard operating
pracedures, lechnology, documents, data, or other information thai
canstitutes the Produet Technology,

33 Suppoct Services to Primallharm by Akorn

() PrimaPhavm retains the cight to amend the NDA [or uses outside Akorn’s Field of
Use and Territory as defined herein, Upon request of PrimaPlharm, Akorn ayrees
lo exeeute any necessary documents to support PrimalPhamt’s filing Cor such uses,

(M All related costs of prepuration of any amendment application by Primalharm
shall be absorbed by Primalhavm,
4, Representations and Warvanties of PLrimalharm
PrimaPharm hereby represents and warrants o Akorn as follows:
40 Organization: Good Standing; Power. PrimaPharm is a corporation duly orvganized,

validly existing and in good standing under the Taws of the United States, Peimaharm
hus the corporate power and authority to conduct any Jaw(ul business  activity,

O
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PrimaPharm has the corporate power and authority lo enter into this Agreement and (o
consummate (he ransactions contemplated by this Agreement,

Authority: Validity,  The execution and delivery by Peimual’harmy of this Agreement.
the performance by PrimaPharm of ils obligations hereunder and the constummation ot
the fransactions contemplated hereby have been duly authorized by all neeessity
corporate action on (he part of PrimaPharm, This Agreement has been duly exeeuted and
delivered by PrimaPharm and conslitutes  the valid and  binding  obligation  of
PrimuPharm, ¢nforeeable against PrimaPhann in accordance with its terms, exeept to the
extent that enforceability hereof may be limited by general equitable principles or (he
operation of hankrupiey, insolvency, reorganization, moratorium or similar laws relating
fo or aftecting the rights of ereditars generally. and by gencral principles of equity.

Apreement Will Not Cause Breach,  To the best of its knowledge, the execution,
delivery, und performance of this Agreement will not result in any violation ol or default
undler, or create a conflict with the (erms, condilions, or provisions ol the urticles und by-
lases of PrimaPharm or any material agreement or instrument by which PrimaPharm is
bound.

Litigation.  There are no suits, actions, disputes, claims, litipation, arbitrations, legal,
administrative or othey proceedings or governmental investigations, including appeals and
applications (or review, at law or in cquity belore any court or uny federal, provineial,
municipal or other governmental department, comumission, teibunal, buard, agency or
acbitrator that is in progress, pending, or, to the knowledge ol Primalharm, threatened or
anticipated against PrimaPharm in relation to the Product or the Marketing Authorization,
There are no outstanding judgments, orders, injunctions, decrees or awards against
PrimaPharmy in connection with the Product, the Marketing  Authorization, this
Agreemenl or Lhe transactions contemplated hereby that have not been satisfied iy al!
material respeets.

Title o Purchased Asscls. Primal’harm has good and inarketable title w the Acquired
Asscls, free and clear of all mortgages, sceurity interests, charges, encumbrances, liens,
assessments, covenants, claims, litle defecls, pledpes, encroachments, and burdens of
every kind or nature other than existing UCC-17s file os u part of prior financings.

Exclusive Representations and  Warrantics,  Other than the representations and
warranties sct forth in this Section 4, PrimaPharm doces not make, and hereby expressly
disclaims, any and all other representations or warrantics, express or implied, including
any wurranties of non-infringement, merchantability, or liness for a particular purpose,
with respeet to the Product or the Marketing Authorization. 1is expressly understood by
cach party hereto thal any cost estimales, projeciions, or other predictions contained oy
reierred o in any financial information or ather materials that have been provided (o
Akorn are nol and shall not be deemed to be representalions or warranties of
Primalharm,

Representations mud Warranties of Alorn
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Akorm herehy represents and warrants Lo UrimaPhavm ag Tollovws:

5.1

I
[387

0.

0.1

Orpanization; Good Standing;, Power.  Akorn is a corporation duly incorporated,
validly existing and in good standing under the Jaws of the jurisdiction described on the
(irst page hercol. Akorn has the corporvate power and authority to conduct any law(ul
business aclivity.  Akorn has the corporale power and authorily to enter into this
Agreement aud to consunumate (he transactions contemplated by this Agreement,

Authority; Validity. The exceation and delivery by Akorn ol this Agreement, the
performance by Akorn ol ils obligations hereunder and the consummation of the
transactions contemplated hereby have been duly anthovized by all necessary corporate
action on (he part of Akorn. "This Agreement hag been duly executed and delivered by
Akorn and constitutes the valid and binding obligation of Akorn, enforceable against il in
accordance with its (erms, except o the extent that enforceahility hevcol may be limited
by general cquitable  principles  or  the  operation  of  bankrupley, insolveney,
reorganization, moratorium, or similar laws relating (o or aftecting the rights of creditors
penerally, and by general principles ol equity.

Aprecment_Will Noi_Cause Breach, The exceution, delivery and performance of (his
Agreement will not result in any violation ot or defiult under or create a conllict with the
terms, conditions or provisions of the articles and by-laws ol Akorn or any material
agreement or insteument by which Akorn is bound,

Exclusive Representations and  Warcantics,  Other than the representations s
warranties set forth in this Seetion 5, Akorn does not make any other representations or
warranties, express or implied.

Covenants of the Parties

Conlidentiality.

() Alkorn acknowledges that the Product Technology constitules valuable and
proprictary information that is the property of Primalhaem. Akorn shall keep
conlidential all information disclosed by PrimaPharm relating (o the Produet
Technology  (the  “Confidentinl  Tuformation”), shall not disclose  any
Conlidential Information to any person ¢xcept as authorized hercin, and shall nol
use any Confidential Tnformation exeept for the purposes expressly conlemplated
herein, Akorn shall ensure that any person to whom it discloses the Conlidential
lnformation is informed of the conlidential nature of and duty not to disclose the
information, and is obligated to maintuin the confidentiality thercof, For greater
cerlainty, the confidentiality abligations set forth herein shall survive Closing.

0 “Confidential Information” shall not include information that: (i) is ov becomes a
matter of public knowledge through no hreach by Akorn ur any ol its Afitliates or
representatives, (ii) is lawfully acquired from a third party without restrictions of
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conflidentiality, (iii)is independently developed by Akorn without relianee on
Confidential Information supplied by PrimaPharm, (iv) constitutes the general
business or industry expertise of any ecmployee of Akorn or its Affiliates, so long
as such general business knowledge or induslry expertise is not derived from
information that would olherwise be deemed 1o be confidential and proprictary
information hereunder, or (v)is required to be disclosed by applicable L,
provided that priov to any such disclosure Akorn shall, i possible, notify
PrimaPharm and provide PrimalPharm with a reasonable opportunity to contest or
fimit the scope of the required disclosure and obtain any protective orders as may be
appropriale.

(¢ Akorn acknowledges and agrees that: (i) PrimaPharm would be imeparably
injuced in the cvent of u breach by Akorn ol any of its obligations wnder this
Seetion 6.1; (i) monetary damages would not be an adequate remedy for such
breach; and (iii) PrimaPhacm shall be entitled to injunctive relief, in addition (o
any other remedy thal it may have, in (he event of any such breach.

Records.  Akorn will preserve all books and records included within the Acquired
Assets Tor a period of al least five (5) years from the date hereol and make such books
and records  (including reports required by Regulatory  Authorities) available Tor
inspection and copying by Primalharm upon reasonable vequest and upon reasonable
notice.  Therealter, Akorn will not dispose of or destroy any of such books or records
without giving (hirty (30) days’ prior written notice to PrimaPharm to permit Primalhacm
to duplicate or lake possession ol any such books and records.

Assumplion ol Product Obligations. From and after the Litlective Date, Akorn shall be
responsible for and shall satisly all obligations and liabilitics arising from or relating (o
the Marketing Authorization, including, withoul limitation, ali applicable regulatory
obligations regarding the sale ol the Product within the Field of Use and in the Territory
under the Marketing Authovization,

Response o Medical Inquiries and Product Complaints.  Akorn shall be responsible
for responding to any medical inquirics or complaints about the Product in the Territory
sold under the NDC numbers of Akorn o ils distributors,  PrimalPhorm shall be
responsible for responding o any medical inquiries or complainis about the Product s
the Territory sold under PrimaPlharm NDC numbers

Represeatations o Customers.  From and after the LifTective Date, Akorn will not
make any talse or misleading representations to customers or others regarding Akorn,
PrimaPharm ov its Aftiliates, or the Producl, and will not make any representations,
warrantics, or guarantecs with respect to the specilications, fealures, or capabilitics of (he
Praduct that arc not consistent with ihe applicable current labeling and package insert or
other documentation accompanying or describing such Product as approved by the
Regulatory Authoritics.
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Use ol Purchased Assets.  Akorn acknowledges and agrees that this License
Agreenmient does nol convey any right lo Akorn 1o use the Purchased Assets outside the
Licensed licld of Use or to sell the Produet outside of the Territory.

Indemnification

By PrimaPharm.  Primal’havm shall indennify, defend and hold harmless Akorn, its
Alfilintes, subsidiaries, officers, directors and agents lrom any and all liabilities,
demands, oblipations, asscssments, judgments, levies, losses, fines, penaltics, damages
(including compensatory damages), costs and expenses, including reasonable attorneys’,
accountanls’, investigators’ and experts' fees and expenses (collectively, “Losses™)
which Akorn (or any Akorn indenmitee) may suller or incur resulting from any (hird
party demand, claim, action, or cause of action (1 *“Third Party Claim™) arising (rom or
in connection with:

(a) the breach by PrimaPharm ol any ol its representations, warranties, covenants or
other obligations hereunder; and

(b) the Exeluded Obligations,

By Akorn.  Akorn shall indenmify, defend and hold harmless PrimalPhorm, ity
Affiliates, subsidiarics, officery, dircctors and agents from any and all Lasses which
PrimaPharm (or any PrimaPharnt indemnitee) may suffer or incur resulling from any
Thivd Party Claim avising from or in connection with:

) the breach of Akorn’s representations, warrantics, covenants or other obligations
hereunder;

)] any produet liability claim to the extent it relates o any Praduct sold in the
Territory by or on behalf of Akorn on or afler (he LEllective Dale;

(©) any claims by the Regulatory Authorities or any other governmental entity in
relation (o the Product sold in the Territory by or on behalf of Akoen avising on or
alter the Kiteetive Date: and

{h patent, trademark, or other intelfeetual property infringement claims i relation (o
the manufacture, marcketing and/or sale of the Product in the Territory arvising on
or afler the VifTective Dale,

Procedure.

(a) In order for an indemnificd party ander this Seetion 7 (an “Inclenmitied Party?)
o be entitled to any indemnification provided for under this Agreement, such
Indemnified Party shall, promptly [ollowing the discovery ol the matters piving
rise to any actual or potential Losses, notify the indemnitying parly under this
Section 7 (the “Indemnifying Party”) in writing of its claim for indemnification
for such Losses, specilying in reasonable detail (he nature ol such Losses and the

{0
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(b)

amount of the liability estimated (o acerue thevetrom; provided, however, that
faifure to give such prampl nolification will nol alfecet the indemnification
provided hereunder, except to the extent the Indemnilying Party will have been
actually prejudiced as a vesull ol such Taihure (except that (he (ndemnitying Party
will not by liable for any expenses incurred during the period in which the
Indemnificd Party failed to give such notice).

Upon receipt af notice from the fndemnilied Party, the Tndemnifying Party shall
assume the detense ol the Thivd Parly Claim. The Indenmified Party will have
the right to participate in the defense thereot and to employ counsel, at its own
expense, separate [rom the counsel employed by tie Indemnifying Party, it being
understood that the  Indemmilying Party will control such defense.  ‘The
Indemnifying Party will be liable for (he reasonable tees and expenses of counsel
employed by the Indemnified Party for any period during which the (ndemnilying
Party has not assumed the defense thereof (other than during any period in which
the Indemnificd Party will have failed to give notice of the Third Party Claim as
provided above).  The Indenmificd Party will caoperate in the defense ol the
Third Party Claim.  Such cooperalion will include the retention and (upon the
Indemuitying Party’s request) the provision (o the Indemnifying Parly of records
and - information that ave reasonably relevant to such “Uhird Parly Claim, and
making employees available on a mutvally convenient basis o provide additional
information and cxplanation of any material provided hereunder.  The
ndemnificd Party will agree to any setllement, compromise, or discharge of such
Third Party Claim that the Indemuitying Parly may reconumend and that, by its
terms, obligates (he Indemnifying Party to pay the full amount of the liability in
comnection with such Third Party Claim.  The Indenmifying Party shalt nol
otherwise seltle or consent Lo judgment without the Indemnificd Party’s approval,
which approval shall not to be unrcasonubly withheld,  Provided that (he
Indemnifying Party assumes control of the defense of the Chird Party Claim, (he
Indemmnificd Parly will not admit any liability with respect to, or settle,
compromise or discharge, such Third Pty Claim without the Tndemnifying

Party’s prior written consent. (1 the Indemnifying Party fails to assume control of

the delense of any Third Party Claim, or, having elected to assume conliol,
thereafler fails 1o diligently defend the claim, the Indemnilied Party shall, without
limitation (o the Indemnifying Parly’s obligations hereunder, be entitled (o
contest, setile or pay the amount of the Third Party Claim, and the Indemnitying
Party shall be bound by the results oblained by the Indemmilicd Parly with respect
to the Thivd Party Claim.

Dispute Resolution

Relationship of Farlies. Neither Party is the agent nor tegal representative ol the other

Party, and neithey Party has the vight or authority to bind the other Parly in any way.,
This Agreemen( creates no relationship as partners or a joint venture. aid creates no
pooling arrangement,
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Cloverning Law and Venue, This Agreement is governed by and shall be construed in
accordance with the law of the State of Hlinois, USA excluding any conllict-ol-laws vule
or principle that might refer the governance or the construction of this Agreement to the
lw ot another jurisdiction. Each Party hereby consents (o the excelusive jurisdiction ol
the state and federal courts sitling in [Hinois in any action on a claim avising out of;
under or in connection with this Agreement or the transactions contemplated by this
Agreement, provided such claim is nat required to he arbivated.  Fach Party further
agrees that personal jurisdiction over it may be cffecled by scrvice of process by
vegistered or certilicd mail addressed as provided in Section 9.5 of this Agreement, and
that when so made shall be as il served upon it personally within the State of Minois,

Notice of Dispute. In the event of a dispute between the Partics which may arise under,
out of, in connection with or in relation o this Agreement (a “Dispute™), cither Party
may at any time provide the ather Party with written notice of its intention (o Tormally
invoke the dispute resolution provisions of this Section (a *Notice of Dispute™).

Nepotiated Seillement. Neither Party will commence any proceedings against the other
arly inrespeet of o Dispute unfess it has first used connmercially reasonable efforts (o
resolve the Dispute by good [aith discussions between the respeetive designated
representatives of the parlies or, if such discussions are not successiul in resolving the
Dispute, by good hith diseussions between the parties” senior exeeutives, Liach of the
partics will provide full, candid and timely disciosure of all relevant facts, information
wnd documents to facilitale any such discussions,

Mediation. In the event of o Dispute that has not been resolved to the satisfaction of (he
parties under Scetion 8.4, either Party may, al any time alter 14 days lolowing the date
that a Notice of Dispute is given in respeet of the Dispute, reler the Dispute, inchuding a
Dispute which is under review or subject to a recommendation under Section, (o
mediation which, unless olherwise agreed between the parlies, will be commenced and
carried out in accordance with the mediation rules of procedures of JAMS in effeet at
the time of the mediation.

Binding Achitvation. If the parties are unable to resolve their dispute using Mediation
they agree to go to Binding Arbilvation under rules and procedures of JAMS before a
single arbitrator in 1linois,

Miseellancous Provisions

Fees und Disbursements. Ixcept as otherwise expressly provided herein, cuch party
shall bear its own costs and expenses, including atlomey, accountant and consultant fees,
incured i connection with the negotiation and exceution of this Agreement, any related
agreements and the consummation of the transuctions contenplated hereby and thereby.

Pregs Relenses and  Other Announcemients,  No press releases or other public
amouncements related to this Agreement or the transactions contemplated hereby will be
issued withoul the prior written approval of hoth partics, except for any public disclosure
that Primalharm or Akern in good taith believes is requived by applicable law,

12
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Amendments and_Waivers.  This Agreement may not be amended exeept by an
instrument in writing signed on behalt of cach of the purtics hereto. No failure or delay
on the part of any parly hercto in excreising any right, power, or remedy hereunder shall
operale s a waiver thereol, nor shall any single or partial exercise of any such right,
power, ar remedy preclude any other or further excrcise thereof or the exercise ol any
other righl, power, or remedy. No waiver by a party hereto of a default hercunder shall
operate against such party as a waiver of such defaull unless made i writing and signed
by an autharized olficer of such party.

Further Agsurances,  Fuach of the parties herelo, upon the request ol the otler parly
hereto, without further consideration, will do, execule, acknowiledge and deliver or cause
to e done, exceulted, acknowledged or delivered all sueh further acts, deeds, documents,
assignments, teansfers, conveyances, powers of attorncy and assurances as may be
reasonably necessary (o effect complete consummation of (he transactions contemplated
by this Agreement.  Fach party agrees (o exceute and deliver such ather documents.
certificates, agreements and other writings and o lake such other actions s may be
reasonably necessary in order to consummale or implement expeditiously the transactions
contemplaled by this Agreement.

Nolices.  All notices and other communications requived or permitted to be given or
made pursuant to this Agreement shall be in writing signed by the sender and shall be
deemed duly given (a) on the date delivered, if personally delivered, (b) on the date sent
clectronically or by telecopicr (if teansmited before 5:00 p.m. local time on a business
day, or if not, on the Tollowing business day) with antomatic confirmation by the
transmilting machine showing the proper number of pages were (ransmitted without
crror, (¢) on the business day afler being senl by recognized overnight courier service
which utilizes a writlen form ol receipt for next day or next business day delivery, or (d)
thiee (3) business days aller mailing, il mailed by postage-prepaid certilied oy registered
mail, return veceipt requested, in each case addressed 1o (he applicable party at the
address set fovth below (provided, however, (hat a parly may change its address for
recetving notice by the proper giving ol notice hereunder):

Q) [Mo Akom:
Akorn, Ine,
1925 West I'ield Court, Suite 300
Lake Forest, 11, 60045
Attn: Legal Department
Facsimile: 866-408-0750
Fe-Muils scantbrynjelseng@akorm.com

Copy: Scan Brynjelsen

(i) It 1o PrimaPharm:
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PrimalPharm he.

3443 Tripp Court

San Nicgo, CA 92121
Alention: Mack 1", Livingston
Faesimile: 858-259-8268
F-mail: mark@primaphamnet

9.6 Assignment. ‘This Agreement is binding on, and shall inure (o the benefit of. the
parties hereta and their successors and permitied assigns. This Aprecment (including any
rights hereander) may not be assigned and no obligations hercunder may be delegaled by
any party without the prior written consent of the other party, which consent shall not be
unreasonably withheld, and any attempted assipnment in contravention hereol shall be
deemed void.

9.7 Govering_Law. This contract shall be poverned by, and construed in accordance
with, (he laws of the State of Hlinois applicable to contracts entered into and performned
wholly within such state. The partics hereby agree that serviee of process delivered by
certitied mail, retun receipt requesied in necordance with the provisions of Section 8.3
hereol shall constitute personal service for all purposes hereo!,

9.8 Waiver of Jury Trial. Tach party hercto waives, to the extent permitted by applicable
law, any right it may have o a tial by jury in respeel looany litigation diveetly or
indircetly arising out of, under or in conneetion with this agreement.

9.9 Severability.  Any provision of this Agrecment that is prohibited or unenforeeable in
my jurisdiction shall, as (0 such jurisdiction, be ineflective only 1o the extent ol such
prohibition or unenloreeability, and without invalidating the remaining provisions hercof,
and any such prohibition or unenforceability in any one jurisdiction shall not invalidaie or
render unenforeeable such provision in any other jurisdiction.

9,10 Certain Rules ol Construction.  As used in this Agrecment, unless the conlext
otherwise requires:  words describing the singular number include the plural, and vice
versa; wards denoting any gender include all genders; the word “including” means
“including, without limitation”; and the wards “hercot,” “herein” and “hereonder,” and
words of similar import, vefer o this Agreement as o whole and not o any particular
provision of (this Agreement. "The headings contained herein are tor the sole purpose ol
convenience of relference, and do not in any way limit or allect the meaning or
interpretation of any of the provisions of this Agreement.

9.11 Lntire Agreement. This Agreement, which includes all schedules attached herelo, and
all other documents which may be delivered at Closing constitutes the entire agrecment
among, the parties and contain all of the covenants, representations and wartantics of the
respective partics with respect o (he subject matler hereof.  There are no aral
representations or warrantics among the paities ol any kind,

i
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912 Counterparts.  This Agreement may be excented in counterparls, cach of which shall

constitule an original bu all of which, when 1aken together, shall constittie but one
Agreement,
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IN WITNIESS WHEREOF, the partics hereto have exceuted this Agreement as of the date
[irst above written,

PRIMAPTIARM INC.

/

Iy: //* //}
Name: *z’i PRI Lo e STON
'|1il|c: ﬂ7'“"2-1‘:.‘-’.> TS g ni 7

PRIMAPIHARM INC.

By: .
Name:
Title:

AKORN, INC,

/

By: ' ( gt = 0 )
Name: RdJ Rui
Title:  Chiel Executive OQfficer

AKORN, INC.

By: B
Name: Joe Bonuu.om
Tille:  Sr. Vice President, General Counsel

16
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SCHEDULE A

PRODUCT & MARKETING AUTHORIZATION

Product Descriptian of Marketing Authorizaiion

[TYDASE™ (Chyaluronidase injection) NDA Application # 21-716
LS50 UNITS/VIL
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SCHEDULE R

Hydase Package Inyert
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Hydase"

& {hyaluronidase injection)
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SCHIDULLE

APT Supply Pricing feont PrimaPharm

e . o
Praduct Pricing

Hyaluronidase (as approved in NDA Application # 21 ~710) COGS+20%,

]
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FIRST AMENDMENT TO
ASSET PURCHASE AGREEMENT

This First Amendment to the Asset Purchase Agreement (“First Amendment”) is dated as of July
&':“, 2011 (the “Effective Date”), by and between Akorn Inc., a corporation incorporated under the
laws of Louisiana, USA (“Akorn”), and PRIMAPHARM, a corporation incorporated under the
laws of California, USA (“*PrimaPharin®).

WHEREAS:

A.  Akorn and PrimaPharm cntered into the Asset Purchase Agreement as of June 16, 2011
(“Agreement”);

B. PrimaPharma delivered to Akomn the Acquired Assets, and thercafter, pursuant to its rights
under the Agreement, Akom conducted an evaluation of the Acquired Assets and
subsequently provided notice of its rejection of the Acquired Assets to PrimaPharnn; and

C. The parties now desire to amend the Agreement as follows.

NOW THEREFORE, the partics agree as follows:
1. Incorporation of the Agreement

Except as specifically set forth herein, the Agreement shall remain in full force and effect
and its provisions shall be binding on the parties heteto. To the extent any terms and
provisions of the Agreemont are inconsistent with the amendments set forth below, such
terms and provisions shall be deemed superseded hereby.

2, Amendments to the Agreement

a.  Section 3.2 of the Agreement shall be deleted in its entirety and replace with the
following:

3.2 Payment of License Price and Delivery of Licensed Assets.

(a) Initial Payment. PrimaPharm having transferred and delivered to-Akorn
all right, title and interest in and to the Product Registration, the Licensed
Assets and the Product Technology, upon the Effective Date of this First
Amendment, Akorn will deliver or cause to be delivered to PrimaPhatm
payment of Bight Hundred Scventy Five Thousand dollars ($875,000) by
wire transfer in immediately available funds to such account as
PrimaPharm may designate in writing.

A5 J/%p/
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b.

(b)

(©

@

Marketing Authorization, Upon the Effective Date, PrimaPharm shall
send a letter to the respective FDA Division informing them of the
Marketing Authorization (NDA) transfer to Akorn. PrimaPharm shall
send a hardcopy of the complete NDA to Akorn. Akorn will send
acceptance of NDA letter to the Division to complete the transfer of the
Marketing Authorization,

Second Payment, Akorn will deliver a second payment in the amount of
Four Hundred Thirty Seven Thousand Five Hundred Dollars ($437,500) to
PrimaPharm upon Akorn’s production of a stability batch of the product,

Third Payment. Akorn will deliver a third and final payment in the
amount of Four Hundred Thirty Seven Thousand Five Hundred Dollars
($437,500) to PrimaPharm upon Akorn’s receipt of FDA approval of the
Produoct site transfer.

Section 2.6 of the Agreement shall be deleted in its entirety and replace with the
following:

2.6. API Supply, Akorn has the right, but not the obligation to order from

PrimaPharm and PrimaPharm shall supply API to Akorn for the Field of Use in
the Territory on the terms set forth in Schedule C. Notwithstanding the
foregoing, Akorn has the right to qualify other API suppliers from which Akorn
may procure API, provided that Akorn uses the API solely in the manufacture
of the Product and not for any for resale, distribution or use in the manufacture
of any other pharmaceutical product. Furthermore, PrimaPharm agrees to
provide such technical support necessary to effect transfer of the API
manufacturing process as described in the Marketing Authorization.

Counterparts

This Fivst Amendment may be exccuted in counterparts, each of which shall constitute an
original but all of which, when taken together, shall constitute but one agreement.

SIGNATURES ON FOLLOWING PAGL
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IN WITNESS WHEREOF, the parties hereto have executed this First Amendment as of
the date first above written.

PRIMAPHARM INC,

7

Name: |, /)/fﬂ[;% LAV I g e
Title: TP 15 A \7;{5’,

PRIMAPHARM INC.

By: I 2 3 Gof;

Name: /gy #nre LAPLASAoz A

Title: aad)m ./{é_ M
L

AKORN, INC.

By: -A/dm @m:}w«\

Name: Sean Brynjelsenf
Title: Vice President
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SCHEDULE A

PRODUCT & MARKETING AUTHORIZATION

Product Description of Marketing Authorization

HYDASE™ ((hyaluronidase injection) NDA Application # 21-716
150 UNITS/ML

A3 //é’;[/}’l\/
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SCHEDULE B

Hydase Package Insert

AB> H
mr
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SCHEDULE C

API Supply Pricing from PrimaPharm

Product Pricin
Hyaluronidase (as approved in NDA Application # 21-716) COGS+20%
6

AB M
Ve
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EXHIBIT B
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v
AT U Eeiienes 1 Mralin & lunan Seivices

EDAA s Food andfﬁm"ummm

SAtaEHTEN!

" [invoice Date Invoice Number

FY 2012 PDUFA INVOICE 16-AUG-2011 PAB121689R

Duc Date {nvoice Amount
| . _ 01-0OCT-2011 $98,970.00

PRIMAPHARMA INC

Attentian: ANTHONY DZIABO

3443 TRIPP COURT
SAN DIEGO, CA 92121

[ UNITED STATES

Type.stree Numbiar of Praducts or =
(Produot or Establlshment) Eolablishmonts | UnitFea Total

_PRODUCT | 1 B - $99,970.00 _ $96,970.00
3000

ESTABLISHMENT N o o $620.100.00

Total Fee; $98,970.00 |

The prefarred payment methad Is onling using electronic chack {Automated Clearing House (ACH]) also khown as aCheck).
Cradlt Card payments {Dlscovor, VISA, MasterCard, Amesican Express) are acceplable far amounts legs than $28,000.

Maka an online poyment at hiins:userfogs. diLaovipay. (Nota; only full payments are accepied. Mo parflal pa

T oL Ealais AITSAST ;}Lﬁhliﬂ.ﬂﬁlﬂjﬂ}:l!! :!!!E‘X'I;ii‘il_ﬁ_;

ymenis can be mada online )

s

Chaeks: —[ Wire Transfers:
Mail payment and copy of your involce to: US Deparlment of Iha Traasury
Fond and Drug Adminisiration TREAS NYC
P.O. Box 979107 33 Liborty Straef
St Laule, MO 63197-9000 Naw York, NY 10045
For overnight courler use only: FDA Daposlt Accaunt Number: 75080099
U.S. Bank Rouling/Transit Number; 021030004
ATTN: Gaveinment Leckbox 979107 SWIFT Numbar: FRNY1)533
1005 Convenlion Ploza Raferance - Clla Involce #
St. Louls, MO 63101
Payments should inciuda tha invalze number with the paymant All [oos
f & phone number Is also requirad for couriar delivary, usa ass0s50d by your fnancial Inatitullon for wire translers ahould bo adtded to your
314-418-4013. payment 10 anaure thal tha full invelce amount is raraived.

Paymant must be recelvod by the U.S. Foad and Drug Adminlsiration by Iha due date. Any check or bank draft should bo drawn on or payable lhrough U.S.'
financlol Instilutions loeatod In the United Stales. All payments should Includs the involcs number wilh the payment. Bank foas oesoesed for 6Checks, cradit
cards, wiro transfers or curtency exchanges aro tha rasponsibility of the firm and should nol bo deduclad from the paymant arount,

I full paymont is nol raceived by 01-DCT-201( 1, nn Interast mie will ba chorged as ol by 1o LS. Dapartment of the Traasury, Information ragarding currani
intares! ralas an avardun and dalinguent dabl may he found at Wilptisyenrs hls, govisslualifinpaiirandchoasmtophiml. In addition, dolinguont lovolcas wil
Irave a 320 administinlive foe essessad lor sach X)-day pariod that the Invoice famaing oulstanding. A panally of 5% par year will ba nssanand alse on any
Inveicos datinguant for mare than 90 dfays In accordance with 45 CFR Subpord 8, Seellon 30,18

This Involce will not bo consldered pald until payment has been cleared and l1e amounl recaived by the U.S, Foad and Drug Administration,

For lurther informatlon concotning this invaice, ploase cantact the Prescriplion Drug User Fee Staff al 301-798-7900
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EXHIBIT C
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rr -y,
Qg* % PROGRAM SUPPORT CENTER
b DEBT COLLECTION CENTER
7700 WISCONSIN AVE.
MAILSTOP 10230B
SUITE 8-8110D
] BETHESDA, MD 20857
&
%
HQHW11 DEPARTMENT OF HEALTH & HUMAN SERVICES
]

Date: 3/15/2019

CLAIM NUMBER: 738005811
TYPE OF DEBT: DA

INTEREST RATE: 10,125

PRINCIPAL DUE: 98,970.00
INTEREST DUE: 2,910,11
PENALTY/ADM DUE: 14,845,581
TOTAL DUE: 116,728.62
DUE DATE : 1/12/2019

PRIMAPHARMA INC
3443 TRIPP COURT
SAN DIEGO, CA 92121

Please be advised that you are indebted to the United States government and
that this account is sariously delinquent.

This notice is to inform you of our intent to refer this debt to other faderal
agencies for the purgosa of administrative offset under the Debt Collection
Improvement Act Of 1956, Section 31001 of public law 104-134 as revised.
Administrative offset includes but is not Yimited to the following actions;
Federal tax refund offset, Salary offset, Wage garnishment and othe

and/or State agencies’ payments,

r Federal

You have thae right to inspect and copy the agency's records relating to the
debt. You have the right to present ecvidence that all or Eart of your debt
is not past due or legally en%orceable. In order to axercise these rights,
the agency must raeceive in writing, at the address below, your request of
intent and evidence within 60 days from this letter,

Payment in full or an executad repayment agreement will terminate adminigtrative
offset action.

To avert adminigtrative offset under the Debt Collection Improvement Act Of i
1996, Section 31001 of gublic law 104-134 as revised, Elease sgubmit payment in
full or a request to enter into a repayment agreement to the following address,

HHS/PROGRAM SUPPORT CENTER

DEBT COLLECTION CENTER

7700 WISCONSIN AVE., SUITE 8-8110D
BETHESDA, MD 20857

A good faith payment must acecémpany your rogoaad monthly payment amount,
Iif {ou have any questions, you may contact the Debt Collection Center at
{301) 492-4664 or email to PSCDebtServicing@psc.hhs.gov,

S9incerely,

Debt Collection Center

DLN-L1
38 XXXXXXXXX 000000738005811 PRIMAFPHARMA INC
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Inre : Chapter 11
AKORN, INC.,, et al. Case No. 20-11177 (KBO)
Debtors. (Jointly Administered)
CERTIFICATE OF SERVICE

I, BRUCE W. McCULLOUGH, hereby certify that on this date a copy of the foregoing
OBJECTION OF PRIMAPHARMA, INC. TO THE MOTION OF DEBTORS FOR THE
ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND
LEASES and DECLARATION OF MARK T. LINGSTON IN SUPPORT OF OBJECTION OF
PRIMAPHARMA, INC. TO THE MOTION OF DEBTORS FOR THE ASSUMPTION AND

ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND LEASES was served via

CM/ECF on the following:

Counsel to the Debtors:
Kirkland & Ellis LLP
300 North LaSalle Street
Chicago, Illinois 60654
Attn.: Patrick J. Nash, Jr
Gregory F. Pesce
Christopher M. Hayes

Kirkland & Ellis LLP

601 Lexington Ave

New York, New York 10022
Attn. Nicole L. Greenblatt

Counsel to the Committee:
Jenner & Block LLP

353 N. Clark St.

Chicago, IL 60654

Attn: Catherine Steege
Landon Raiford

William Williams

Co-Counsel to the Debtors:
Richards, Layton, & Finger, P.A.
920 N. King Street

Wilmington, Delaware 19801
Attn.: Paul N. Heath

Paul N. Heath

Amanda R. Steele

Zachary |. Shapiro

Brett M. Haywood

The United States Trustee

Office of the United States Trustee

for the District of Delaware

844 King Street, Suite 2207, Lockbox 35,
Wilmington, Delaware 19801

Attn.: Jane M. Leamy
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and

Saul Ewing Arnstein & Lehr

1201 North Market Street, Suite 2300
Wilmington, DE 19801

Attn: Mark Minuti

Luke Murley

Counsel to the Stalking Horse Bidder
Gibson Dunn & Crutcher

200 Park Avenue,

New York, New York 10166

Attn.: Scott J Greenberg

Michael J. Cohen

Counsel to the Ad Hoc Group
Gibson Dunn & Crutcher

200 Park Avenue,

New York, New York 10166
Attn.: Scott J Greenberg
Michael J. Cohen

Counsel to the Term Loan Agent under the

Debtors’ Term Loan Agreement

Wilmer Cutler Pickering Hale and Dorr LLP

7 World Trade Center,
250 Greenwich Street,
New York, NY 10007
Attn: Andrew Goldman

Dated: August 13, 2020

Co-Counsel to the Stalking Horse Bidder
Young Conaway Stargatt & Taylor

1000 North King Street

Wilmington, DE 19801

Attn: Robert S. Brady

Co-Counsel to the Ad Hoc Group
Young Conaway Stargatt & Taylor
1000 North King Street
Wilmington, DE 19801

Attn: Robert S. Brady

/s/ Bruce W. McCullough
Bruce W. McCullough (Del. ID #3112)




