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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
Inre: ) Case No. 10-50494
)
FAIR FINANCE COMPANY ) Chapter 7
)
Debtor. ) Chief Judge Pat E. Morgenstern-Clarren
)

Status Report

This report addresses the status of certain open cases related to the Fair Finance matter, in
anticipation of the pretrial and status conferences this Court set by orders issued on May 21,
2014 in the various adversary proceedings.

Procedural and Administrative Background

To minimize the burdens of discovery on parties, witnesses, and the Court, many Fair Finance
adversary proceedings with similar circumstances or common factual issues have been aligned
into one of two groups, which have been referred to as “Group A” and “Group B” cases. This
procedure provided consolidated discovery, minimized the number of times that key witnesses
would need to be deposed, and allowed for consistent rulings on common issues.

The “Group A” cases all included a claim to avoid and recover actual fraudulent conveyances
from Fair Finance. The three identified common issues in those cases were (1) when Fair
Finance became insolvent, (2) whether the fraud scheme at Fair Finance entitled the Trustee to
the “Ponzi Scheme Presumption” that transfers made by Fair Finance were made with actual
intent to hinder, delay, or defraud creditors, and (3) whether the Trustee was entitled to a 10-year
look-back period on fraudulent conveyance claims.

Originally, the Trustee moved to consolidate the “Group A” proceedings to: (1) prevent
duplicative discovery, and (2) avoid inconsistent rulings on the common issues. Eventually,
procedural developments made it possible to accomplish these goals without formal
consolidation under Civil Rule 42. First, the bankruptcy reference was withdrawn for the
“Group A” cases. Second, the “Group A” cases were all assigned to District Judge Patricia
Gaughan. And finally, all of these matters were referred by Judge Gaughan to Bankruptcy Judge
Shea-Stonum for pretrial supervision and for the issuance of reports and recommendations on
dispositive motions filed in these matters. This procedural posture enabled the parties to litigate
without the possibility of inconsistent rulings, and it also allowed for the coordination of
discovery without formal consolidation. For reference, the Stipulated Fact Witness Deposition
Protocol entered in the Fortress case, and the Case Management Orders entered in the other
Group A cases, are attached as Exhibit A.
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The “Group A” cases that are not settled are the Fortress, Head, Osler and Kaffen lawsuits. As
will be discussed below, the Snow case settlement is pending the signature of Mr. Snow, who is
incarcerated in Pekin, Illinois.

The Trustee respectfully submits that the important interests identified above would be best
served by referral of the remaining “Group A” cases to a single bankruptcy judge for pretrial
supervision. Judge Gaughan has already referred the Fortress case to Judge Harris, and as the
Court will see below, the only remaining active “Group A” cases are Head, Osler, and Kaffen.'

The “Group B” cases primarily consisted of breach of note and avoidance action claims. Since
many of these cases sought to recover transfers from non-debtors or from subsequent transferees,
a common issue in these cases was the solvency of certain companies related to Fair Finance and
Timothy Durham. Discovery involving the Trustee’s insolvency expert was coordinated across
the Group B cases. For reference, Judge Shea-Stonum’s Order re: Motion for an Omnibus
Telephonic Status Conference in the “Group B” Adversary Proceedings and the matrix of claims
filed in response to that order is attached as Exhibit B.

Status of “Group A” Active Cases

1. Bash v. Textron Financial Corp. (the “Fortress” case) (Case No. No. 12-5101). 2 Due to
its scope, this case has been treated as the lead case in the “Group A” proceedings. It is
pending before Judge Harris, discovery is complete, and cross-motions for summary
judgment are pending.

2. Bash v. Head (Case No. 12-5097). This matter is addressed in the joint report of counsel
for the Trustee and counsel for Mr. Head, filed on June 3, 2014 in the Head adversary
proceeding.

3. Bash v. Kaffen (Case No. 12-5149). This case is scheduled for a status conference on
June 26, 2014.

4. Bash v. Osler (Case No. 12-5158). A status conference relating to the last remaining
defendant, Elizabeth McClure, is scheduled for June 26, 2014.

Status of “Group A” Cases With Ongoing Settlement Negotiations or Obligations

1. Bash v. Snow (Case No. 12-5096). The Trustee is awaiting Mr. Snow’s signature on the
settlement agreement. Mr. Snow is currently in federal prison in Pekin, Illinois.

! The settlement agreement in the Snow case is awaiting the signature of Mr. Snow, who is incarcerated in Illinois.
Further, the Osler case is distinct from the other Group A cases because the actual fraudulent conveyance claims in
that case were resolved by the default judgment entered by the District Court on May 2, 2013, against Dana Osler
and Geist Sports Academy, LLC as a sanction for discovery misconduct.

* All case citations herein refer to the bankruptcy court docket rather than any district court docket.
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Status of “Group B” Active Cases

1. Bashv. Dalinger Designs, Inc., (Case No. 12-5111). This case is scheduled for a pretrial
hearing on July 9, 2014.

2. Bash v. Najem (Case No. 12-5061). Mr. Najem has paid the Trustee $10,000 of the
$20,000 due under his settlement agreement with the Trustee. The Trustee has demanded
final payment by no later than June 13. If Mr. Najem fails to pay, the Trustee will take
appropriate action.

3. Bash v. Courtney Durham (Case No. 12-5105). The parties have reached a settlement in
principle, and the Trustee delivered a final settlement agreement to counsel for Ms.
Durham on March 25, 2014. The Trustee has not received a signature or comments. The

Trustee hopes to receive a signed agreement prior to the status conference on June 26,
2014.

4. Bash v. Mitza Durham (Case No. 12-5032). The parties have agreed on most material
settlement terms. The Trustee expects to settle the matter before the status conference on

June 26, 2014.

Status of “Group B” Cases Involving a Bankruptcy Filing By A Defendant

1. Bash v. Alternate Billing Corporation (Case No. 12-05020). Alternate Billing
Corporation filed a Chapter 7 petition on December 30, 2013. The Trustee will file a
motion seeking a judgment entry substantially identical to the one Judge Gaughan entered
in the Bash v. Lucas case after Mr. Lucas filed for bankruptcy. The judgment entry in the
Lucas case, which is attached as Exhibit C, perpetually stays proceedings and closes the
case, subject to reopening upon a proper motion.

2. Bash v. Etelco Services, Inc. (Case No. 11-5233). The Trustee’s treatment of Etelco
Services is intertwined with settlement negotiations with Cindy Landeen, who guaranteed
Etelco’s debt. A status conference has been set for June 26, 2014.

3. Bash v. Landeen (Case No. 12-5026). The Trustee is in settlement negotiations with Ms.
Landeen, who has indicated that she will file bankruptcy if a settlement cannot be
reached, and with the Chapter 7 Trustee for Alternate Billing Corporation, of which Ms.
Landeen was an officer.

Status of “Group B” Cases The Trustee Intends to Voluntarily Dismiss

1. Bash v. DW Trailer, LLC (Case No. 12-5147). The Trustee’s claims against Terry
Whitesell in this case were compromised pursuant to a motion filed by the Trustee on
August 3, 2012, and subsequently granted by the court. The motion and order are
attached as Exhibit D. The Trustee has determined that pursuing the remaining
defendant, DW Trailer, LLC, is not in the best interests of the estate at this time and he
will, therefore, file a notice of voluntary dismissal. DW Trailer neither answered nor
moved to dismiss the Complaint.
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2. Bash v. Obsidian Capital Co., LLC (Case No. 12-5090) and Durham Whitesell & Assocs.,
LLC (Case No. 11-5240). The remaining defendants in these matters are Timothy
Durham, Obsidian Capital Company, and Durham Whitesell & Associates. The Trustee
has already obtained over $100 million in judgments against Mr. Durham. Obsidian
Capital Company had limited operations and primarily held stock in the now-defunct
Obsidian Enterprises, Inc. And the Trustee’s investigation of Durham Whitesell &
Associates has revealed very limited potential assets to recover. Therefore, the Trustee
has determined that pursuing these defendants further is not in the best interests of the
estate at this time, and he will file a notice of voluntary dismissal as to all three
defendants.

Status of Other Cases

1. Bash v. Laikin (Case No. 10-5043). On October 24, 2013, Judge Shea-Stonum issued a
Report and Recommendation After Trial recommending that judgment be entered in
favor of the Trustee, and against Daniel Laikin, in the amount of $32,958,018 plus
interest at 10.5% and attorney’s fees related to a certain Sanctions Order. The Report and
Recommendation After Trial is attached as Exhibit E. The parties are awaiting a decision
on Laikin’s objections to the Report and Recommendation, which have been fully briefed
before the District Court.

2. Bash v. National Lampoon. This case is pending as number 11-cv-4999-DSF-AGR in the
United States District Court for the Central District of California. On May 19, 2014, the
Trustee and National Lampoon filed a Joint Notice of Pending Settlement and Motion to
Stay Proceedings. The case has been stayed while the parties finalize and document their
settlement agreement.

3. National Lampoon v. Durham. This case is pending as number 13-cv-1094 in the United
States District Court for the Southern District of Indiana. The Trustee intervened in this
lawsuit. A pretrial was held on June 3, 2014, and the Court tolled the motion for
summary judgment deadlines in light of pending settlement discussions. The parties are
to file a status report by July 1.

4. Bash v. Vitesse (Case No. 13-5068). The Trustee will file a motion for a default judgment
in advance of the status conference on June 26, 2014.

5. Bash v. Sallee (Case No. 14-5019). This matter will be addressed in the joint pretrial
statement which will be filed by June 16, 2014. The Trustee is awaiting the receipt of
certain documents in evaluating a potential settlement, and a pretrial conference has been
set for June 19, 2014.
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6. Bashv. Frantz (Case No. 12-5151) and Bash v. Alig (Case No. 12-5141). Shannon Frantz
filed a Chapter 7 petition on May 30, 2012. Cornelius Alig filed a Chapter 7 petition on
April 29, 2012. As with the case against Alternate Billing Corporation, the Trustee will

file a motion seeking a judgment entry substantially identical to the one Judge Gaughan
entered in the Bash v. Lucas case.

Date: June 4, 2014
Respectfully submitted,

/s/ Brian A. Bash

Brian A. Bash, Trustee (0000134)
Baker & Hostetler LLP

PNC Center

1900 East 9" Street, Suite 3200
Cleveland, OH 44114-3482
Telephone: 216.621.0200
Facsimile: 216.696.0740

Email: bashtrustee@bakerlaw.com
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CERTIFICATE OF SERVICE

A copy of the foregoing has been served via ECF or regular, U.S. Mail, on June 4, 2014,

on the attached service list.

/s/ Brian A. Bash
Chapter 7 Trustee
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SERVICE LIST
Electronic Mail Notice List
The following is the list of parties who are currently on the list to receive e-mail notice/service for this case.

Richard M Bain  bain@buckleyking.com, krupa@buckleyking.com

Stephen M Bales  sbales@zieglermetzger.com, dmalloy@zieglermetzger.com

Brian A Bash  bashtrustee@bakerlaw.com, bbash@ecf.epigsystems.com

Brian A Bash BBash@bakerlaw.com

John E. Bator  jbator@batorlaw.com, sbator@batorlaw.com

Kathryn A. Belfance  kb@rlbllp.com

John B. Blanton jblanton@bakerlaw.com

Kelly Burgan  kburgan@bakerlaw.com

Patrick W. Carothers  pcarothers@thorpreed.com,

dtomko@thorpreed.com;ghauswirth@thorpreed.com;rhotaling@thorpreed.com;jshannon@thorpreed.com

Anthony J. Cespedes  ajc1253@yahoo.com

Michael L. Cioffi  cioffi@blankrome.com

LeGrand L Clark legrand.clark@atg.in.gov, stephanie.patrick@atg.in.gov

Deborah A. Coleman dacoleman@hahnlaw.com,

hlpcr@hahnlaw.com;mcsoulsby@hahnlaw.com;cmbeitel@hahnlaw.com

Anthony J DeGirolamo  ajdlaw@sbcglobal.net

Daniel A DeMarco dademarco@hahnlaw.com, hlpcr@hahnlaw.com;cmbeitel@hahnlaw.com

Rocco I. Debitetto  ridebitetto@hahnlaw.com, hlpcr@hahnlaw.com

Duriya Dhinojwala  dhinojwala@ccj.com, duriyal @hotmail.com

Michelle L. DiBartolo  mdibartolo@ttmlaw.com, mldibartolo@gmail.com

James M. Dickerson jdickerson@bgdlegal.com, bmartin@bgdlegal.com;mthompson@bgdlegal.com

Breaden M Douthett  bdouthett@bakerlaw.com, krossiter@bakerlaw.com;fairfinancedocket@bakerlaw.com

J Douglas Drushal  ddrushal@ccj.com

Charles R. Dyas  charles.dyas@btlaw.com

Joseph Esmont  jesmont@bakerlaw.com, joe.esmont@gmail.com;fairfinancedocket@bakerlaw.com

Gregory R Farkas  gfarkas@frantzward.com, dlbeatrice@frantzward.com

Adam Lee Fletcher  afletcher@bakerlaw.com

Dov Frankel dfrankel@taftlaw.com, dwhite@taftlaw.com;docket@taftlaw.com

Leon Friedberg  Ifriedberg@cpmlaw.com, knocera@cpmlaw.com;squinn@cpmlaw.com

Ronald P. Friedberg  rfriedberg@meyersroman.com, vvardon@meyersroman.com

Marc P Gertz  mpgertz@goldman-rosen.com, kls@goldman-rosen.com;kstone 56@hotmail.com

Harry W Greenfield bankpleadings@bucklaw.com,

young@buckleyking.com;toole@buckleyking.com;heberlein@buckleyking.com

John J Guy johnguy@neo.rr.com

e H Ritchey Hollenbaugh  hrh@cpmlaw.com, knocera@cpmlaw.com;slq@cpmlaw.com

Joseph F. Hutchinson  jhutchinson@bakerlaw.com,

smaxwell@bakerlaw.com;fairfinancedocket@bakerlaw.com

Steven G Janik  steven.janik@janiklaw.com

Cynthia A Jeffrey ecfndoh@reimerlaw.com, RACJ.ecfndoh@yahoo.com

Kenneth C Johnson  kjohnson@bricker.com, rdelsignore@bricker.com

Nathaniel R. Jones jones-n@blankrome.com

Patrick J Keating  pkeating@bdblaw.com

Scott J. Kelly  skelly@hahnlaw.com

Suzana Krstevski Koch  skoch@brouse.com, tpalcic@brouse.com;rhaupt@brouse.com

John F Kostelnik  jkostelnik@frantzward.com, dlbeatrice@frantzward.com

David R. Krebs  dkrebs@hklawfirm.com, dadams@hklawfirm.com

Stuart A. Laven  slaven@beneschlaw.com,

docket@beneschlaw.com;mkrawczyk@beneschlaw.com;lbehra@beneschlaw.com

James Michael Lawniczak jlawniczak@calfee.com

e Trish D. Lazich trish.lazich@ohioattorneygeneral.gov, angelique.seals@ohioattorneygeneral.gov

e Scott B. Lepene  scott.lepene@thompsonhine.com,
docket@thompsonhine.com,betty.ribic@thompsonhine.com,marcia.burston@thompsonhine.com

e Jeffrey M Levinson jml@jml-legal.com
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David A Looney attorney@bright.net, davelooneyl@gmail.com

Thomas R Lucchesi  tlucchesi@bakerlaw.com

Crystal L. Maluchnik  crystal.maluchnik@janiklaw.com

Grant A Mason gamason@millermast.com

Matthew H Matheney = mmatheney@tddlaw.com, showard@tddlaw.com

Shorain L. McGhee  shorain.mcghee@sbcglobal.net

Warner Mendenhall ~warnermendenhall@hotmail.com, beyecfnotify@rushpost.com

Tarek E. Mercho  tmercho@mercholegal.com

David P. Meyer dmeyer@dmlaws.com, docket@dmlaws.com

David Polan Meyer  dmeyer@dmlaws.com

Michael ] Moran  moranecf(@yahoo.com, moranecf@gmail.com

David A Mucklow davidamucklow@yahoo.com

Steven J. Mulligan  stevenmulligan@cox.net

Maritza S. Nelson  mnelson@bakerlaw.com

Josephine S. Noble josephine.noble@ogletreedeakins.com, jennifer.mcguigan@ogletreedeakins.com
Alexis Courtney Osburn  aosburn@bakerlaw.com, fairfinancedocket@bakerlaw.com

F. Anthony Paganelli tpaganelli@taftlaw.com

Mark A Phillips  mphillips@beneschlaw.com,
docket@beneschlaw.com;lbehra@beneschlaw.com;cgreen@beneschlaw.com

Kenneth G. Prabucki  kprabucki@bakerlaw.com

Clinton E. Preslan  ndohbky@jbandr.com

David F. Proano  dproano@bakerlaw.com, fairfinancedocket@bakerlaw.com

Stephen J Pruneski  spruneski@rlbllp.com

Timothy J Richards  trichards@frantzward.com, dlbeatrice@frantzward.com

Mark Riemer mriemer@goldman-rosen.com, andreag@goldman-rosen.com

Tim Robinson  tim.robinson@dinsmore.com, lisa.geeding@dinsmore.com

James E Rossow  jim@rubin-levin.net, susan@rubin-levin.net

Matthew J. Samsa msamsa@mcdonaldhopkins.com, docket@beneschlaw.com;cgreen@beneschlaw.com
Rafael A Sanchez rsanchez@bgdlegal.com, Icase@bgdlegal.com

Richard V. Singleton  rsingleton@blankrome.com, kreda@blankrome.com;jhanner@blankrome.com
Dale S Smith  dsmith@frantzward.com, dlbeatrice@frantzward.com

Michael A. Steel masteel@goldman-rosen.com, andreag@goldman-rosen.com;bstewart@goldman-
rosen.com

Rachel L. Steinlage  rsteinlage@meyersroman.com, jray@meyersroman.com

Ray H Stoess  raystoess@600westmain.com

Megan D. Stricker mnovinc@davisyoung.com, gcampbell@davisyoung.com

Timothy M. Sullivan tim@tmslaw.net, alison@tmslaw.net;elaine@tmslaw.net;martin@tmslaw.net
Jonathan D. Sundheimer  jsundheimer@btlaw.com

Gregory D Swope  gswope@kwgd.com, mhelmick@kwgd.com

David J. Theising  dtheising@harrisonmoberly.com

Ronald N Towne rtowne@neolaw.biz, awehener@neolaw.biz

Vance P Truman  medinaatty@yahoo.com, medinaatty@gmail.com

United States Trustee  (Registered address)@usdoj.gov

Michael S Tucker mtucker@ulmer.com

Nancy A Valentine navalentine@hahnlaw.com, hlpcr@hahnlaw.com;cmbeitel@hahnlaw.com
Michael A. VanNiel —mvanniel@bakerlaw.com

Thomas C Wagner wagnert@tcwlawyers.com, wagnert@vwlawyers.com

Wayne County Litigants  ddrushal@ccj.com

Nicholas L. White nwhite@bakerlaw.com, fairfinancedocket@bakerlaw.com

Alicia Raina Whiting-Bozich ~ whiting-bozich@buckleyking.com, heberlein@buckleyking.com
Robert M Whittington — robertwhittington0@gmail.com

David E. Wright  dwright@kgrlaw.com, mem@kgrlaw.com

Lenore Kleinman ust04  Lenore.Kleinman@usdoj.gov

Maria D. Giannirakis ust06  maria.d.giannirakis@usdoj.gov
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Manual Notice List

The following is the list of parties who are not on the list to receive e-mail notice/service for this case (who therefore
require manual noticing/service).

Emily S. Donahue

Jackson Walker L.L.P.

901 Main Street, Suite 6000
Dallas, TX 75202

Christine A. Arnold
6005 Twin Lakes Drive
Parma, OH 44219

Charles R. Dyas, Jr.

Barnes & Thornburg LLP
41 S. High Street

Suite 3300

Columbus, OH 43215-6104

Leon Friedberg

Dennis J. Concilla

Carl A. Aveni

H. Ritchey Hollenbaugh
Carlile Patchen & Murphy LLP
366 Broad Street

Columbus, OH 43215

Robert Boote

Ballard Shahr LLP

919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Leslie C Heilman

Ballard Spahr LLP

919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Lenore Kleinman
Office of the United States Trustee

Howard M. Metzenbaum U.S. Courthouse

201 Superior Avenue East, Suite 441
Cleveland, Ohio 44114

Lothar Jung
12962 W. Linden Avenue
Parma, OH 44130-5817

John J. Kuster
Benjamin R. Nagin
Sidley Austin LLP
787 Seventh Avenue
New York, NY 10019

Eric W. Sleeper

Barton Barton & Plotkin LLP
420 Lexington Avenue

New York, NY 10170

Gary Sallee
11650 Olio Road, Suite 1000-333
Fishers, IN 46037

Robert Hanlon

Eileen Hanlon

P.O. Box 42

State Route 43
Mogadore, OH 44260

John McCauley, Esq.

J. Richard Kiefer, Esq.

Bingham McHale LLP

2700 Market Tower

10 West Market Street

Indianapolis, IN 46204

Tobey Daluz

Ballard Spahr LLP

919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Jay Jaffe

Faegre Baker Daniels LLP
600 E. 96" Street, Suite 600
Indianapolis, IN 46240

Michael V. Demczyk

12370 Cleveland Avenue, NW
P.O. Box 867

Uniontown, OH 44685

Charles Boerner
1848 Ritchie Road
Stow, OH 44224
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EXHIBIT A
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Bankruptcy Case No. 10-50494
Chapter 7
JUDGE MARILYN SHEA-STONUM

Inre: FAIR FINANCE COMPANY,
Debtor.

Adyv. Pro. No. 12-05096
Case No.: 5:12-¢v-980-PAG
JUDGE PATRICIA A. GAUGHAN

BRIAN A. BASH, CHAPTER 7 TRUSTEE,
Plaintiff,
VS.

RICKY SNOW, CASE MANAGEMENT ORDER

Defendant.

Pursuant to a status call held in this matter on August 13, 2012, the following deadline
and case management procedures are hereby established.

A. Case Deadlines.

1. By not later than October 31, 2012, all written discovery shall be completed.
2. By not later than August 16, 2012, counsel for the plaintiff shall circulate a matrix of fact

witnesses common to the Related Cases (as defined below) (the “Witness Matrix”). By
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not later than August 29, 2012, Defendant(s) shall supplement the Witness Matrix with
any fact witnesses they intend to depose.

3. Nothing on the Witness Matrix shall prejudice the plaintiff or any other party to depose
or call as a witness any person not listed thereon.

4. Depositions of other party and nonparty fact witnesses shall commence following the
close of written discovery and all parties shall use their best efforts to complete as many
depositions as possible by March 14, 2013. All parties to this adversary proceeding shall
continue to attempt to reduce the number of affirmative witnesses identified in their
initial disclosures. Additional time for depositions may be requested and will be granted
only upon a showing of good cause.

5. By not later than March 29, 2013, counsel shall jointly file with the Court a list of all
matters which are not in dispute in this case and which can be the subject of stipulations
including any documentary evidence upon which the parties intend to rely in the
prosecution or defense of their respective cases.

6. By not later than March 29, 2013, each party shall separarely file with the Court a
statement of relevant matters which remain in dispute. -

7. The Court will hold a further pretrial in this matter after the March 29, 2013 filing
deadlines set forth above. At that time, the Court will address further deadlines with
respect to (1) expert report(s) and necessary expert discovery, (2) scheduling of motions
for summary judgment if there is a prospect that such motions would be productive, (3)

trial dates, and (4) any other matters.
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B. Coordination of Written Discovery and Document Productions.
1. Plaintiff has identified three (3) issues in this case that the plaintiff believes are common
to seven (7) matters (including this matter) pending before this Court with the following

captions and case numbers: Bash v. Textron Financial Corp., et al. (5:12-¢cv-987), Bash

v. Somerset CPAs, P.C. (5:12-cv-992), Bash v. Ronald O. Kaffen, et al. (5:12-¢cv-994),
Bash v. Donald Fair, et al. (5:12-cv-996), Bash v. Ricky Snow (5:12-cv-980), Bash v.
John Head (5:12-cv-981), and Bash v. Dana Osler, et al. (5:12-¢cv-997) (the “Related
Matters”). Those issue are (1) whether Fair Finance became insolvent and, if so, when;
(2) whether Fair Finance was operated as a “Ponzi Scheme;” and (3) whether the plaintiff
is entitled to a ten (10) year look back period with respect to fraudulent transfer claims
(collectively, the “Common Issues™). Accordingly, in the interests of efficiency, the
parties shall serve their written discovery requests and written responses on a// parties in
the Related Matters, in addition to service on the parties in this case.

2. The Court has authorized the plaintiff to operate an electronic data room for purposes of
the adversary proceedings related to the Fair Finance Company bankruptcy case [Case
No. 10-50494, Dkt. 997]. The plaintiff shall endeavor to have the data room operational
and open to the defendant(s) on or before July 31, 2012. The motion filed by the plaintiff
for authority to set up the data room identifies those documents that will be included in
the data room, and the plaintiff shall operate and provide access to the data room in
accordance with the terms of the plaintiff’s data room motion [Case No. 10-50494, Dkt.
989]. The plaintiff is relieved of any obligation to review documents in the data room for
relevance in response to any document requests, and any party seeking documents

outside of the data room should specifically so state in any written discovery requests. If
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a party wishes to inspect documents that are not included in the data room, plaintiff and

that party can address the request on a case-by-case basis through an appropriate written
request under Civil Rules 26 and 34, subject to an appropriate agreement on the costs of
such production.

3. If a defendant wishes to seck discovery of relevant documents from any other defendant
in this or any of the Related Matters, the defendant shall seek such discovery directly
from that defendant through a Rule 34 request or Civil Rule 45 subpoena directed to the
producing party. No defendant shall serve such a request or subpoena on the plaintiff for
documents produced to the plaintiff by other parties.

4. If any documents not included in the data room are produced by the plaintiff pursuant to a
document request, the plaintiff shall provide each of the other parties in the Related
Matters with copies of any written response to such document request and shall make

copies of the relevant documents available for copying and inspection.

C. Coordination of Certain Fact Depositions.

1. Depositions of fact witnesses that the parties believe may provide testimony that may be
relevant to the resolution of the Common Issues.

2. By not later than September 28, 2012, the parties shall exchange lists of any fact
witnesses they believe may provide testimony relevant to the resolution of the Common
Issues.

3. For any fact witness that the parties believe may provide testimony that may be relevant
to the resolution of the Common Issues, the parties shall be entitled to use such
deposition testimony as evidence in any of the Related Matters provided that notice of the

deposition is given to a/l parties in the Related Matters. For such witnesses, the parties
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shall serve all parties in the Related Matters with a copy of any deposition notice or
subpoena issued in the corresponding case at least fourteen (14) days prior to the
deposition date. The date, time and location of the deposition shall be set by agreement
between the plaintiff, the other defendants in that case, and the deponent. Any party
wishing to attend such deposition or wishing to ask questions related to the Common
Issues at the deposition shall provide all of the other parties in the Related Matters with
notice of the party’s intent to do so at least three (3) business days prior to the deposition.
The failure to provide such notice does not preclude a party from appearing at the
deposition and/or asking questions related to the Common Issues at the deposition.
However, the parties should endeavor to provide such notice to facilitate the planning of
conference room facilities. While counsel may attend the deposition by telephone,
counsel should be present if counsel intends to ask questions related to the Common
Issues at the deposition, unless arrangements are made prior to the deposition with the
consent of the party noticing the deposition. Any counsel attending the deposition by
telephone may seek the consent of the other counsel in attendance at the deposition to
examine the deponent, and counsel shall be reasonable and cooperative in addressing
such a request. All parties shall cooperate in good faith as to all other issues relating to
the taking of depositions.
D. Other Matters.

1. Email service to counsel of record for a party shall be deemed sufficient service for

purposes of this case management order.

MARILYN SHEA-ST, M
U.S. Bankruptey Judge

AUG 23 2012
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Bankruptcy Case No. 10-50494

Chapter 7
JUDGE MARILYN SHEA-STONUM

Inre: FAIR FINANCE COMPANY,
Debtor.

Adv. Pro. No. 12-05097
Case No.: 5:12-¢v-981-PAG
JUDGE PATRICIA A. GAUGHAN

BRIAN A. BASH, CHAPTER 7 TRUSTEE,
Plaintiff,
VS.

JOHN HEAD, et al. CASE MANAGEMENT ORDER

Defendants.

Pursuant to a status call held in this matter on August 13, 2012, the following deadline
and case management procedures are hereby established.

A. Case Deadlines.

1. By not later than November 9, 2012, all written discovery shall be completed.
2. By not later than August 16, 2012, counsel for the plaintiff shall circulate a matrix of fact

witnesses common to the Related Cases (as defined below) (the “Witness Matrix™). By
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not later than August 29, 2012, defendant(s) shall supplement the Witness Matrix with
any fact witnesses they intend to depose.

3. Nothing on the Witness Matrix shall prejudice the plaintiff or any other party to depose
or call as a witness any person not listed thereon.

4. By not later than November 30, 2012, counsel shall have concluded the deposition of
defendant, John Head.

5. By not later than December 15, 2012, counsel shall have identified any additional
deposition testimony needed in this case and shall use their best efforts to complete as
many depositions as possible by March 14, 2013. All parties to this adversary
proceeding shall continue to attempt to reduce the number of affirmative witnesses
identified in their initial disclosures. Additional time for depositions may be requested
and will be granted only upon a showing of good cause.

6. By not later than December 31, 2012, counsel shall jointly file with the Court a list of all
matters which are not in dispute in this case and which can be the subject of stipulations
including any documentary evidence upon which the pe}rties intend to rely in the
prosecution or defense of their respective cases.

7. By not later than January 7, 2013, each party shall separately file with the Court a
statement of relevant matters which remain in dispute.

8. The Court will hold a further pretrial in this matter after the January 7, 2013 filing
deadline set forth above. At that time, the Court will address further deadlines with
respect to (1) expert report(s) and necessary expert discovery, (2) scheduling of motions
for summary judgment if there is a prospect that such motions would be productive, (3)

trial dates, and (4) any other matters.
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B. Coordination of Written Discovery and Document Productions.

1. Plaintiff has identified three (3) issues in this case that the plaintiff believes are common
to seven (7) matters (including this matter) pending before this Court with the following
captions and case numbers: Bash v. Textron Financial Corp., et al. (5:12-¢v-987), Bash
v. Somerset CPAs, P.C. (5:12-¢v-992), Bash v. Ronald O. Kaﬂeun, et al. (5:12-cv-994),
Bash v. Donald Fair, et al. (5:12-¢v-996), Bash v. Ricky Snow (5:12-cv-980), Bash v.
John Head (5:12-cv-981), and Bash v. Dana Osler, et al. (5:12-¢cv-997) (the “Related
Matters™). Those issue are (1) whether Fair Finance became insolvent and, if so, when;
(2) whether Fair Finance was operated as a “Ponzi Scheme;” and (3) whether the plaintiff
is entitled to a ten (10) year look back period with respect to fraudulent transfer claims
(collectively, the “Common Issues”). Accordingly, in the interests of efficiency, the
parties shall serve their written discovery requests and written responses on all parties in
the Related Matters, in addition to service on the parties in this case.

2. The Court has authorized the plaintiff to operate an electronic dvata room for purposes of
the adversary proceedings related to the Fair Finance Company bankruptcy case [Case
No. 10-50494, Dkt. 997]. The plaintiff shall endeavor to have the data room operational
and open to the defendant(s) on or before July 31, 2012. The motion filed by the plaintiff
for authority to set up the data room identifies those dbcuments that will be included in
the data room, and the plaintiff shall operate and provide access to the data room in
accordance with the terms of the plaintiff’s data room motion [Case No. 10-50494, Dkt.
989]. The plaintiff is relieved of any obligation to review documents in the data room for
relevance in response to any document requests, and any party seeking documents

outside of the data room should specifically so state in any written discovery requests. If

10-50494-pmc  Doc 1455 FILED 06/04/14 ENTERED 06/04/14 16:43:24 Page 18 of 177




CaSase12:-t2-0000BFIARACODEC #3212 Fied:: A2/A3/12 4 of 25 Pagej€) B #7 1897

a party wishes to inspect documents that are not included in the data room, plaintiff and
that party can address the request on a case-by-case basis through an appropriate written
request under Civil Rules 26 and 34, subject to an appropriate agreement on the costs of
such production.

3. If a defendant wishes to seek discovery of relevant documents from any other defendant
in this or any of the Related Matters, the defendant shall seek such discovery directly
from that defendant through a Rule 34 request or Civil Rule 45 subpoena directed to the
producing party. No defendant shall serve such a request or subpoena on the plaintiff for
documents produced to the plaintiff by other parties.

4. If any documents not included in the data room are produced by the plaintiff pursuant to a
document request, the plaintiff shall provide each of the other parties in the Related
Matters with copies of any written response to such document request and shall make

copies of the relevant documents available for copying and inspection.

C. Coordination of Certain Fact Depositions.

1. Depositions of fact witnesses that the parties believe may provide testimony that may be
relevant to the resolution of the Common Issues shall be coordinated by the parties.

2. By not later than September 28, 2012, the parties shall exchange lists of any fact
witnesses they believe may provide testimony relevant to the resolution of the Common
Issues.

3. For any fact witness that the parties believe may provide testimony that may be relevant
to the resolution of the Common Issues, the parties shall be entitled to use such
deposition testimony as evidence in any of the Related Matters provided that notice of the

deposition is given to all parties in the Related Matters. For such witnesses, the parties
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shall serve all parties in the Related Matters with a copy of any deposition notice or
subpoena issued in the corresponding case at least fourteen (14) days prior to the
deposition date. The date, time and location of the deposition shall be set by agreement
between the plaintiff, the other defendants in that case, and the deponent. Any party
wishing to attend such deposition or wishing to ask questions related to the Common
Issues at the deposition shall provide all of the other parties in the Related Matters with
notice of the party’s intent to do so at least three (3) business days prior to the deposition.
The failure to provide such notice does not preclude a party from appearing at the
deposition and/or asking questions related to the Common Issues at the deposition.
However, the parties should endeavor to provide such notice to facilitate the planning of
conference room facilities. While counsel may attend the deposition by telephone,
counsel should be present if counsel intends to ask questions related to the Common
Issues at the deposition, unless arrangements are made prior to the deposition with the
consent of the party noticing the deposition. Any counsel attending the deposition by
telephone may seek the consent of the other counsel in attendance at the deposition to
examine the deponent, and counsel shall be reasonable and cooperative in addressing
such a request. All parties shall cooperate in good faith as to all other issues relating to

the taking of depositions.

D. Other Matters.

1. Email service to counsel of record for a party shall be deemed sufficient service for

purposes of this case management order.

MARILYN SHEA-STO

U.S. Bankruptey Judge ) AUG 2 3 2012
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Bankruptcy Case No. 10-50494
Chapter 7
JUDGE MARILYN SHEA-STONUM

Inre: FAIR FINANCE COMPANY,
Debtor.

Adyv. Pro. No. 12-05158
Case No.: 5:12-¢v-00997-PAG
JUDGE PATRICIA A. GAUGHAN

BRIAN A. BASH, CHAPTER 7 TRUSTEE,
Plaintiff,
Vs.

DANA OSLER, et al., CASE MANAGEMENT ORDER

Defendant(s).

Pursuant to a status call held in this matter on August 13, 2012, the following deadline

and case management procedures are hereby established.
A. Case Deadlines.
1. By not later than November 14, 2012, éll written discovery shall be completed.
2. By not later than August 16, 2012, counsel for the plaintiff shall circulate a matrix of fact

witnesses common to the Related Cases (as defined below) (the “Witness Matrix™). By
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not later than August 29, 2012, defendant(s) shall supplement the Witness Matrix with
any fact witnesses they intend to depose.

3. Nothing on the Witness Matrix shall prejudice the plaintiff or any other party to depose
or call as a witness any person not listed thereon.

4. By not later than December 14, 2012, the depositions defendant, Dana Osler; defendant,
Elizabeth McClure; and the deponent identified pursuant to Fed. R. Civ. P. 30(b)(6) for
defendant, Geist Sports Academy, LLC shall have taken place.

5. Depositions of other party and nonparty fact witnesses shall commence following the
close of written discovery and all parties shall use their best efforts to complete as many
depositions as possible by March 14, 2013. All parties to this adversary proceeding shall
continue to attempt to reduce the number of affirmative witnesses identified in their
initial disclosures. Additional time for depositions may be requested and will be granted
only upon a showing of good cause.

6. By not later than January 4, 2013, counsel shall jointly file with the Court a list of all
matters which are not in dispute in this case and which can be the subject of stipulations
including any documentary evidence upon which the parties intend to rely in the
prosecution or defense of their respective cases.

7. By not later than January 4, 2013, each party shall separately file with the Court a
statement of relevant matters which remain in dispute.

8. The Court will hold a further pretrial in this matter after the January 4, 2013 filing
deadlines set forth above. At that time, the Court will address further deadlines with
respect to (1) expert report(s) and necessary expert discovery, (2) scheduling of motions
for summary judgment if there is a prospect that such motions would be productive, (3)

trial dates, and (4) any other matters.
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B. Coordination of Written Discovery and Document Productions.

1. Plaintiff has identified three (3) issues in this case that the plaintiff believes are common
to seven (7) matters (including this matter) pending before this Court with the following
captions and case numbers: Bash v. Textron Financial Corp., et al. (5:12-cv-987), Bash
V. Somersez‘ CPAs, P.C. (5:12-¢v-992), Bash v. Ronald O. Kaffen, et al. (5:12-cv-994),
Bash v. Donald Fair, et al. (5:12-¢v-996), Bash v. Ricky Snow (5:12-cv-980), Bash v.
John Head (5:12-cv-981), and Bash v. Dana Osler, et al. (5:12-cv-997) (the “Related
Matters”). Those issue are (1) whether Fair Finance became insolvent and, if so, when;
(2) whether Fair Finance was operated as a “Ponzi Scheme;” and (3) whether the plaintiff
is entitled to a ten (10) year look back period with respect to fraudulent transfer claims
(collectively, the “Common Issues”). Accordingly, in the interests of efficiency, the
parties shall serve their written discovery requests and written responses on a// parties in
the Related Matters, in addition to service on the parties in this case.

2. The Court has authorized the plaintiff to operate an electronic data room for purposes of
the adversary proceedings related to the Fair Finance Company bankruptcy case [Case
No. 10-50494, Dkt. 997]. The plaintiff shall endeavor to have the data room operational
and open to the defendant(s) on or before July 31, 2012. The motion filed by the plaintiff
for authority to set up the data room identifies those documents that will be included in
the data room, and the plaintiff shall operate and provide access to the data room in
accordance with the terms of the plaintiff’s data room motion [Case No. 10-50494, Dkt.
989]. The plaintiff is relieved of any obligation to review documents in the data room for
relevance in response to any document requests, and any party seeking documents
outside of the data room should specifically so state in any written discovery requests. If

a party wishes to inspect documents that are not included in the data room, plaintiff and
3
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that party can address the request on a case-by-case basis through an appropriate written
request under Civil Rules 26 and 34, subject to an appropriate agreement on the costs of
such production.

3. If a defendant wishes to seek discovery of relevant documents from any other defendant

in this or any of the Related Matters, the defendant shall seek such discovery directly

from that defendant through a Rule 34 request or Civil Rule 45 subpoena directed to the
producing party. No defendant shall serve such a request or subpoena on the plaintiff for
documents produced to the plaintiff by other parties.

4. If any documents not included in the data room are produced by the plaintiff pursuant to a
document request, the plaintiff shall provide each of the other parties in the Related
Matters with copies of any written response to such document request and shall make

copies of the relevant documents available for copying and inspection.

C. Coordination of Certain Fact Depositions.

1. Depositions of fact witnesses that the parties believe may provide testimony that may be
relevant to the resolution of the Common Issues.

2. By not later than September 17, 2012, the parties shall exchange lists of any fact
witnesses they believe may provide testimony relevant to the resolution of the Common
Issues.

3. For any fact witness that the parties believe may provide testimony that may be relevant
to the resolution of the Common Issues, the parties shall be entitled to use such
deposition testimony as evidence in any of the Related Matters provided that notice of the
deposition is given to a// parties in the Related Matters. For such witnesses, the parties
shall serve all parties in the Related Matters with a copy of any deposition notice or

subpoena issued in the corresponding case at least fourteen (14) days prior to the

4
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deposition date. The date, time and location of the deposition shall be set by agreement
between the plaintiff, the other defendants in that case, and the deponent. Any party
wishing to attend such deposition or wishing to ask questions related to the Common
Issues at the deposition shall provide all of the other parties in the Related Matters with
notice of the party’s intent to do so at least three (3) business days prior to the deposition.
The failure to provide such notice does not preclude a partyﬁ from appearing at the
deposition and/or asking questions related to the Common Issues at the deposition.
However, the parties should endeavor to provide such notice to facilitate the planning of
conference room facilities. While counsel may attend the deposition by telephone,
counsel should be present if counsel intends to ask questions related to the Common
Issues at the deposition, unless arrangements are made prior to the deposition with the
consent of the party noticing the deposition. Any counsel attending the deposition by
telephone may seek the consent of the other counsel in attendance at the deposition to
examine the deponent, and counsel shall be reasonable and cooperative in addressing
such a request. All parties shall cooperate in good faith as to all other issues relating to

the taking of depositions.

D. Other Matters.

1. Email service to counsel of record for a party shall be deemed sufficient service for

purposes of this case management order.

MARILYN SHEA-STQN{M

U.S. Bankruptey Judg AUG 23 m
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Bankruptcy Case No. 10-50494
Chapter 7
JUDGE MARILYN SHEA-STONUM

Inre: FAIR FINANCE COMPANY,
Debtor.

BRIAN A. BASH, CHAPTER 7 TRUSTEE, Ady. Pro. No. 12-05149

Plaintiff, Case No.: 5:12-¢v-994-PAG

VS. JUDGE PATRICIA A. GAUGHAN

RONALD KAFFEN, et al.,
CASE MANAGEMENT ORDER

Defendant(s).

Pursuant to a status call held in this matter on August 13, 2012, the following deadline
and case management procedures are hereby established.
A. Case Deadlines.
1. By not later than October 31, 2012, all written discovery shall be completed.
2. By not later than August 16, 2012, counsel for the plaintiff shall circulate a matrix of fact

witnesses common to the Related Cases (as defined below) (the “Witness Matrix™). By
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not later than August 29, 2012, defendant(s) shall supplement the Witness Matrix with
any fact witnesses they intend to depose.

3. Nothing on the Witness Matrix shall prejudice the plaintiff or any other party to depose
or call as a witness any person not listed thereon.

4. By not later than November 30, 2012, the deposition of defendant, Ronald Kaffen shall
have taken place.

5. Depositions of other party and nonparty fact witnesses shall commence following the
close of written discovery aﬁd all parties shall use their best efforts to complete as many
depositions as possible by March 14, 2013. All parties to this adversary proceeding shall
continue to attempt to reduce the number of affirmative witnesses identified in their
initial disclosures. Additional time for depositions may be requested and will be granted
only upon a showing of good cause.

6. By not later than March 29, 2013, counsel shall jointly file with the Court a list of all
matters which are not in dispute in this case and which can be the subject of stipulations
including any documentary evidence upon which the parties intend to rely in the
prosecution or defense of their respective cases.

7. By not later than March 29, 2013, cach party shall separately file with the Court a
statement of relevant matters which remain in dispute.

8. The Court will hold a further pretrial in this matter after the March 29, 2013 filing
deadlines set forth above. At that time, the Court will address further deadlines with
respect to (1) expert report(s) and necessary expert discovery, (2) scheduling of motions
for summary judgment if there is a prospect that such motions would be productive, (3)

trial dates, and (4) any other matters.
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B. Coordination of Written Discovery and Document Productions.

1. Plaintiff has identified three (3) issues in this case that the plaintiff believes are common
to seven (7) matters (including this matter) pending‘ before this Court with the following
captions and case numbers: Bash v. Textron Financial Corp., et al. (5:12-cv-987), Bash
v. Somerset CPAs, P.C. (5:12-cv-992), Bash v. Ronald O. Kaffen, et al. (5:12-¢cv-994),
Bash v. Donald Fair, et al. (5:12-¢v-996), Bash v. Ricky Snow (5:12-cv-980), Bash v.
John Head (5:12-cv-981), and Bash v. Dana Osler, et al. (5:12-¢cv-997) (the “Related
Matters”). Those issue are (1) whether Fair Finance became insolvent and, if so, when;
(2) whether Fair Finance was operated as a “Ponzi Scheme;” and (3) whether the plaintiff
is entitled to a ten (10) year look back period with respect to fraudulent transfer claims
(collectively, the “Common Issues”). Accordingly, in the interests of efficiency, the
parties shall serve their written discovery requests and written responses on all parties in
the Related Matters, in addition to service on the parties in this case.

2. The Court has authorized the plaintiff to operate an electronic data room for purposes of
the adversary proceedings related to the Fair Finance Company bankruptcy case [Case
No. 10-50494, Dkt. 997]. The plaintiff shall endeavor to have the data room operational
and open to the defendant(s) on or before July 31, 2012, The motion filed by the plaintiff
for authority to set up the data room identifies those documents that will be included in
the data room, and the plaintiff shall operate and provide access to the data room in
accordance with the terms of the plaintiff’s data room motion [Case No. 10-50494, Dkt.
989]. The plaintiff is relieved of any obligation to review documents in the data room for
relevanc¢ in response to any document requests, and any party seeking documents

outside of the data room should specifically so state in any written discovery requests. If
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a party wishes to inspect documents that are not included in the data room, plaintiff and
that party can address the request on a case-by-case basis through an appropriate written
request under Civil Rules 26 and 34, subject to an appropriate agreement on the costs of
such production.

3. If a defendant wishes to seek discovery of relevant documents from any other defendant
in this or any of the Related Matters, the defendant shall seek such discovery directly
from that defendant through a Rule 34 request or Civil Rule 45 subpoena directed to the
producing party. No defendant shall serve such a request or subpoena on the plaintiff for
documents produced to the plaintiff by other parties.

4. If any documents not included in the data room are produced by the plaintiff pursuant to a
document request, the plaintiff shall provide each of the; other parties in the Related
Matters with copies of any written response to such document request and shall make
copies of the relevant documents available for copying and inspection.

C. Coordination of Certain Fact Depositions.

1. Depositions of fact witnesses that the parties believe may provide testimony that may be
relevant to the resolution of the Common Issues

2. By not later than September 17, 2012, the parties shall exchange lists of any fact
witnesses they believe may provide testimony relevant to the resolution of the Common
Issues.

3. For any fact witness that the parties believe may provide testimony that may be relevant
to the resolution of the Common Issues, the parties shall be entitled to use such
deposition testimony as evidence in any of the Related Matters provided that notice of .the

deposition is given to all parties in the Related Matters. For such witnesses, the parties
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shall serve all parties in the Related Matters with a copy of any deposition notice or
subpoena issued in the corresponding case at least fourteen (14) days prior to the
deposition date. The date, time and location of the deposition shall be set by agreement
between the plaintiff, the other defendants in that case, and the deponent. Any party
wishing to attend such deposition or wishing to ask questions related to the Common
Issues at the deposition shall provide all of the other parties in the Related Matters with
notice of the party’s intent to do so at least three (3) business days prior to the deposition.
The failure to provide such notice does not preclude a party from appearing at the
deposition and/or asking questions related to the Common Issues at the deposition.
However, the parties should endeavor to provide such notice to facilitate the planning of
conference room facilities. While counsel may attend the deposition by telephone,
counsel should be present if counsel intends to ask questions related to the Common
Issues at the deposition, unless arrangements are made prior to the deposition with the
consent of the party noticing the deposition. Any counsel attending the deposition by
telephone may seek the consent of the other counsel in attendance at the deposition to
examine the deponeﬁt, and counsel shall be reasonable and cooperative in addressing
such a request. All parties shall cooperate in good faith as to all other issues relating to

the taking of depositions.

D. Other Matters.

1. Email service to counsel of record for a party shall be deemed sufficient service for

purposes of this Case Management Order.

MARILYN SHEA-ST M

U.S. Bankruptcy Judg AUG 2 3 2012
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Bankruptey Case No. 10-50494
Chapter 7
JUDGE MARILYN SHEA-STONUM

Inre: FAIR FINANCE COMPANY,
Debtor.

BRIAN A. BASH, CHAPTER 7 TRUSTEE, Adv. Pro. No. 12-05152

Plaintiff, Case No.: 5:12-¢v-996-PAG

VS. JUDGE PATRICIA A. GAUGHAN

DONALD FAIR, et al,
CASE MANAGEMENT ORDER

Defendants.

Pursuant to a status call held in this matter on August 13, 2012, the following deadline
and case management procedures are hereby established.

A. Case Deadlines.

1. By not later than October 31, 2012, all written discovery shall be completed.
2. By not later than August 16, 2012, counsel for the plaintiff shall circulate a matrix of fact

witnesses common to the Related Cases (as defined below) (the “Witness Matrix”). By
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not later than August 29, 2012, defendant(s) shall supplement the Witness Matrix with

any fact witnesses they intend to depose.

Nothing on the Witness Matrix shall prejudice the plaintiff or any other party to depose

L

or call as a witness any person not listed thereon.

4. By not later than November 30, 2012, counsel shall have concluded all depositions of
fact witnesses specific to this case.

5. Depositions of other party and nonparty fact witnesses shall commence following the
close of written discovery and all parties shall use their best efforts to complete as many
depositions as possible by March 14, 2013. All parties to this adversary proceeding shall
continue to attempt to reduce the number of affirmative Witness¢s identified in their
initial disclosures. Additional time for depositions may be requested and will be granted
only upon a showing of good cause.

6. By not later than March 28, 2013, counsel shall jointly file with the Court a list of all
matters which are not in dispute in this case and which can be the subject of stipulations
including any documentary evidence upon which the parties intend to rely in the
prosecution or defense of their respective cases.

7. By not later than April 4, 2013, each party shall separately file with the Court a
statement of relevant matters which remain in dispute.

8. The Court will hold a further pretrial in this matter after the April 4, 2013 filing deadline
set forth above. At that time, the Court will address further deadlines with respect to (1)
expert report(s) and necessary expert discovery, (2) scheduling of motions for summary
judgment if there is a prospect that such motions would be productive, (3) trial dates, and

(4) any other matters.
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B. Coordination of Written Discovery and Document Productions.

1. Plaintiff has identified three (3) issues in this case that the plaintiff believes are common
to seven (7) matters (including this matter) pending before this Court with the following
captions and case numbers: Bash v. Textron Financial Corp., et al. (5:12-cv-987), Bash
v. Somerset CPAs, P.C. (5:12-¢v-992), Bash v. Ronald O. Kaffen, et al. (5:12-cv-994),
Bash v. Donald Fair, et al. (5:12-¢v-996), Bash v. Ricky Snow (5:12-¢v-980), Bash v.
John Head (5:12-cv-981), and Bash v. Dana Osler, et al. (5:12-cv-997) (the “Related

Matters”). Those issue are (1) whether Fair Finance became insolvent and, if so, when;
(2) whether Fair Finance was operated as a “Ponzi Scheme;” and (3) whether the plaintiff
is entitled to a ten (10) year look back period with respect to fraudulent transfer claims
(collectively, the “Common Issues”). Accordingly, in the interests of efficiency, the
parties shall serve their written discovery requests and written responses on all parties in
the Related Matters, in addition to service on the parties in this case.

2. The Court has authorized the plaintiff to operate an electronic data room for purposes of
the adversary proceedings related to the Fair Finance Company bankruptcy case [Case
No. 10-50494, Dkt. 997]. The plaintiff shall endeavor to have the data room operational
and open to the defendant(s) on or before July 31, 2012. The motion filed by the plaintiff
for authority to set up the data room identifies those documents that will be included in
the data room, and the plaintiff shall operate and provide access to the data room in
accordance with the terms of the plaintiff’s data room motion [Case No. 10-50494, Dkt.
989]. The plaintiff is relieved of any obligation to review documents in the data room for
relevance in response to any document requests, and any party seeking documents
outside of the data room should specifically so state in any written discovery requests. If

a party wishes to inspect documents that are not included in the data room, plaintiff and

3
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that party can address the request on a case-by-case basis through an appropriate written
request under Civil Rules 26 and 34, subject to an appropriate agreement on the costs of
such production.

3. If a defendant wishes to seek discovery of relevant documents from any other defendant
in this or any of the Related Matters, the defendant shall seek such discovery directly
from that defendant through a Rule 34 request or Civil Rule 45 subpoena directed to the
producing party. No defendant shall serve such a request or subpoena on the plaintiff for
documents produced to the plaintiff by other parties.

4. If any documents not included in the data room are produced by the plaintiff pursuant to a
document request, the plaintiff shall provide each of the other parties in the Related
Matters with copies of any written response to such document request and shall make
copies of the relevant documents available for copying and inspection.

C. Coordination of Certain Fact Depositions.

1. Depositions of fact witnesses that the parties believe may provide testimony that may be
relevant to the resolution of the Common Issues

2. By not later than September 17, 2012, the parties shall exchange lists of any fact
witnesses they believe may provide testimony relevant to the resolution of the Common
Issues.

3. For any fact witness that the parties believe may provide testimony that may be relevant
to the resolution of the Common Issues, the parties shall be entitled to use such
deposition testimony as evidence in any of the Related Matters provided that notice of the
deposition is given to all parties in the Related Matters. For such witnesses, the parties

shall serve all parties in the Related Matters with a copy of any deposition notice or
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subpoena issued in the corresponding case at least fourteen (14) days prior to the
deposition date. The date, time and location of the deposition shall be set by agreement
between the plaintiff, the other defendants in that case, and the deponent. Any party
wishing to attend such deposition or wishing to ask questions related to the Common
Issues at the deposition shall provide all of the other parties in the Related Matters with
notice of the party’s intent to do so at least three (3) business days prior to the deposition.
The failure to provide such notice does not preclude a party from appearing at the
deposition and/or asking questions related to the Common Issues at the deposition.
However, the parties should endeavor to provide such notice to facilitate the planning of
conference room facilities. While counsel may attend the deposition by telephone,
counsel should be present if counsel intends to ask questions related to the Common
Issues at the deposition, unless arrangements are made prior to the deposition with the
consent of the party noticing the deposition. Any counsel attending the deposition by
telephone may seek the consent of the other counsel in attendance at the deposition to
examine the deponent, and counsel shall be reasonable and cooperative in addressing
such a request. All parties shall cooperate in good faith as to all other issues relating to

the taking of depositions.

D. Other Matters.

1. Email service to counsel of record for a party shall be deemed sufficient service for

purposes of this case management order.

S

}MARIL) SHEA-ST —
U.S. Bankruptcy Judg%?sw AUG 2 3 2@?2
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

TEXTRON FINANCIAL CORP., et al,

Defendants.

Inre: FAIR FINANCE COMPANY, )
Debtor. )
)
)
)
BRIAN A. BASH, CHAPTER 7 TRUSTEE, )
) Case No.: 5:12-cv-987
Plaintiff, )
)
Vs. )
)
)
)
)
)
)

STIPULATED FACT WITNESS DEPOSITION PROTOCOL

Plaintiff Brian A. Bash, Chapter 7 Trustee for Fair Finance Company (“Plaintiff” or
“Trustee”), and defendant Fortress Credit Corp. (“Fortress”) (Plaintiff and Fortress, together, the
“Parties” and each a “Party”)) hereby stipulate to the following protocol for the conduct of fact
witness depositions in the above-captioned action:

1. Plaintiff is prosecuting claims in the following six (6) cases (including this case) pending
before the Court and discovery in these actions are likely to have some shared factual
matters: Bashv. Fortress Credit Corp., et al. (5:12-cv-987); Bash v. Ronald O. Kaffen, et
al. (5:12-cv-994); Bash v. Donald Fair, et al. (5:12-cv-996); Bash v. Ricky Snow (5:12-
cv-980); Bash v. John Head (5:12-cv-§81); and Bash v. Dana Osler, et al. (5:12-cv-997)
(together, the “Group A Actions”). The parties to these cases are referred to herein as the
“Group A Party” (individually) or “Group A Parties” (collectively). Plaintiff is also

prosecuting claims in a number of cases related to the Fair Finance bankruptcy

NY1 83483879v.6
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proceeding identified by the Plaintiff to the Court as the Group B cases (the “Group B
Actions”). The parties to the active and pending Group B cases are referred to herein as
the “Group B Party” (individually) or “Group B Parties” (collectively).

2. Depositions of fact witnesses in the above-captioned action shall be taken after January 1, |
2013.

3. The Party noticing any deposition in the above-captioned action shall serve all other
Group A Parties and Group B Parties with a copy of any deposition notice or subpoena
for a deposition at least fourteen (14) days prior to the deposition date. Witnesses
previously deposed in a separate adversary proceeding brought by the Trustee (including
any of the other Group A or Group B Actions) may be deposed again in this action after
the close of initial written discovery, as the Court previously ruled that defendants in the
above-captioned action could attend but were not permitted to ask questions or object at
such depositions.

4. The date, time and location of the deposition shall be set by agreement between the
Trustee, Fortress and the deponent (including non-party witnesses). Any other Group A
Party or Group B Party wishing to attend such deposition or wishing to ask questions at
the deposition shall provide all of the other Group A Parties and Group B Parties with
notice of the party’s intent to do so at least three (3) business days prior to the deposition.
The failure to provide such notice does not preclude a party from appearing at the
deposition and/or asking questions at the deposition. However, the parties should
endeavor to provide such notice to facilitate the planning of conference room facilities.
While counsel may attend the deposition by telephone, counsel should be present if

counsel! intends to ask questions at the deposition, unless arrangements are made prior to
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the deposition with the consent of the party noticing the deposition. Any counsel
attending the deposition by telephone may seek the consent of the other counsel in
attendance at the deposition to examine the deponent, and counsel shall be reasonable and
cooperative in addressing such a request. The parties shall cooperate in good faith as to
all other issues relating to the taking of depositions.

5. On the fourteenth (14th) calendar day following the close of the initial deposition -
discovery period established by the Court in the above-captioned action, currently set at
March 14, 2013, each Party shall serve the other Party with a list identifying each person
that the serving Party expects to call as a fact witness at trial or on whose testimony the
Party expects to rely for purposes of summary judgment. If any person listed by either of
the Parties was not deposed during the initial deposition discovery period, any Party shall
have the right to take that person’s deposition and shall endeavor to complete the
deposition within forty-five (45) days of the date on which the lists of witnesses are
exchanged by the parties. The Party identifying the witness as a trial or summary
judgment witness shall endeavor to have the witness be made available to the other Party
for deposition without the need to issue a subpoena. By the conclusion of the 45-day
period for depositions of additional fact witnesses, the Parties shall present to the Court a
proposed agreed-upon schedule for expert discovery.

6. Nothing in this Stipulation shall be used by any Party to support any argument in favor of
consolidation in any respect of any actions and this Stipulation relates to solely to the |

matters expressly set forth herein.
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IT IS SO ORDERED.

WE HEREBY STIPULATE:

Joseph F. Huichinson, Jr.

gy Ct's.

¥ tonm
U.S. Bankruptcy Judge

Joseph F. Hutchinson, Jr. (0018210)
Thomas R. Lucchesi (0025790)
Michael A. VanNiel (0073948)
David F. Proano (0078838)
BAKER & HOSTETLER LLP
PNC Center

1900 East 9th Street, Suite 3200
Cleveland, OH 44114-3482
Telephone: 216-621-0200
Facsimile: 216-696-0740
Email:
jhutchinson@bakerlaw.com
tlucchesi@bakerlaw.com
mvanniel@bakerlaw.com
dproano@bakerlaw.com

Counsel for the Trustee

Benjamin R. Nagin

Lee S. Attanasio (NY 2291995)
John G. Hutchinson (NY 2074599)
Benjamin R. Nagin (NY 2837078)
(Applications for pro hac vice granted
April 13, 2012)

SIDLEY AUSTIN LLP

787 Seventh Avenue

New York, NY 10019

Telephone: (212) 839-5300
Facsimile: (212) 839-5599

Email:

lattanasio@sidley.com
jhutchinson@sidley.com
bnagin@sidley.com

Deborah A. Coleman (0017908)
Daniel A. DeMarco (0038920)
HAHN LOESER & PARKS LLP
200 Public Square

Suite 2800

Cleveland, OH 44114
Telephone: (216) 621-0150
Facsimile: (216) 241-2824
Email:
dacoleman@hahnlaw.com
dademarco@hahnlaw.com

Counsel for Defendants Fortress Credit Corp.
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IT 1S SO ORDERED.

/" MAFILYN SHEA-STONUM J2
Dated: 11:58 AM August 31 2012 1.8, Banlauptey Judge

IN THE UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

In re: Bankruptcy Case No. 10-50494

FAIR FINANCE COMPANY, Chapter 7

)
)
)
Debtor. ) JUDGE MARILYN SHEA-STONUM
)
)
)

ORDER RE: MOTION FOR AN OMNIBUS TELEPHONIC STATUS CONFERENCE IN
THE “GROUP B” ADVERSARY PROCEEDINGS

On August 21, 2012, the Court held a hearing on the Trustee’s Motion for an Omnibus
Telephonic Conference in the Group B Adversary Proceedings... (the “Motion™) and the
Objection of RM Classic Car Production, Inc. to the Motion. Counsel for the Trustee and
counsel for many of the Defendants in what the Trustee has labeled the Group B Adversary
Proceedings appeared. Based on matters discussed during the hearing, the Court granted the

Motion, in part, and the following shall apply in each Group B Adversary Proceeding.

1050494120831000000000001
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Omnibus Pre-Trial Conference

An omnibus pre-trial conference shall be held on September 25, 2012 at 10:30 a.m. in

Courtroom 260, 2 S. Main Street, Akron, Ohio. Telephonic appearances will be permitted.
Trustee’s counsel shall arrange a dial in number for telephonic participants. By not later than
noon on September 24, 2012, the Trustee’s counsel shall file notice of the dial in number in the
main case captioned above and shall serve a copy of said notice on all interested parties,
including all of the Defendants and Defendants’ counsel in the Group B adversary proceedings.

By not later than September 14, 2012, Trustee’s counsel shall file with the Court a

matrix of pending Group B Adversary Proceedings. Trustee’s counsel shall indicate on the
matrix with respect to each adversary proceeding whether the Trustee believes the solvency or
insolvency of any person is relevant to that particular adversary proceeding. In addition,
Trustee’s counsel shall indicate the status of each adversary proceeding on the matrix.
Specifically, the Trustee’s counsel shall indicate whether (1) settlement discussions are on-going,
(2) settlement discussions are anticipated, but have not commenced, (3) settlement discussions
have concluded, or (4) one or more of the parties to the adversary proceeding does not want to
engage in settlement discussions. In those cases where settlement discussions are on-going or
are anticipated, counsel shall also indicate in what ways the Court can facilitate settlement
discussions.

The Court will conduct individual pre-trial conferences in each of the Group B cases
listed on the Exhibit attached to this Order. Those individual pre-trial conference dates will be
set by separate order of the Court. At those conferences, participation of the client or, in the case

of persons that are not individuals, the individual client representative with decision making
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authority will be required. Such individuals may, but are not required, to audit the Omnibus pre-
trial conference.

In certain of the Group B adversary proceedings, the Court previously scheduled further
pre-trial conferences. Those pre-trial conferences will be held telephonically as previously
scheduled.

Expert Discovery

By not later than September 21, 2012, plaintiff/Trustee shall provide the defendants with
the plaintift/Trustee’s expert’s disclosure(s) and report(s) on the insolvency issues in the active
and pending Group B cases.

#it#
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Docket #1084 Date Filed: 9/14/2012

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
AKRON DIVISION

Inre: Chapter 7

FAIR FINANCE COMPANY, Case No. 10-50494 (mss)

Debtor. Judge Marilyn Shea-Stonum

N N N N N N N

TRUSTEE’S MATRIX OF PENDING “GROUP B” ADVERSARY PROCEEDINGS AND
NOTICE OF CONFERENCE CALL INFORMATION FOR OMNIBUS PRETRIAL
CONFERENCE ON SEPTEMBER 25, 2012 AT 10:30 A.M.

Brian A. Bash, the Chapter 7 Trustee for Fair Finance Company (the “Trustee” for the
“Debtor™), respectfully files the below matrix of the pending Group B adversary proceedings in
accordance with this Court’s Order dated August 31, 2012 (Dkt. 1075) (the “Order”). As
required by the Order, the matrix sorts the pending Group B adversary proceedings into one of
four categories depending on the status of settlement negotiations between the Trustee and the
defendant(s) in each adversary proceeding.

In addition, the Trustee hereby provides the following dial-in information to the
defendants in the matrix for the omnibus status conference of September 25, 2012, at 10:30
a.m. in the Bankruptcy Courtroom 260, 2nd Floor, 2 South Main Street, Akron, Ohio:

Conference Call Dial In: 888-853-9376
Passcode: 216-861-7834
Finally, in accordance with the Order, a copy of this filing is being served on counsel for

all of the defendants in the pending “Group B” adversary proceedings listed in the below matrix.

1
601575230
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CATEGORY 1: GROUP B CASES WITH ONGOING SETTLEMENT DISCUSSIONS
Solvency
Bankruptcy Case No. | Relevant? If yes,
# CEEY NI (District Case No.) which entity or
entities.
1 | Bash v. Car Collector Magazine, LLC, et 12-5017 (12-01155) No.
al.
2 | Bashv. Table Moose Media, LLC 12-5035 Yes-DC
Investments, LLC,
Diamond
Investments, LLC
3 | Bash v. Mercho, Wells & Masterson, Inc. 12-5059 Yes-DC
and Hassan Mercho Investments, LLC;
Timothy Durham
4 | Bash v. Bennett Productions, Inc. 12-5069 (12-00982) Yes - DC
Investments, LLC
5 | Bash v. Dalinger Designs, Inc. 12-5111 Yes - DC
Investments, LLC;
Timothy Durham
6 | Bash v. Phillip Press, Inc. 12-5113 Yes-DC
Investments, LLC
7 | Bash v. Melissa McDowell 12-5142 Yes — Timothy
Durham
8 | Bash v. Shannon Connor Design, Inc. 12-5144 (12-01156) Yes - DC
Investments, LLC;
Timothy Durham
9 | Bash v. Edward Morris 12-5163 Yes-DC
Investments, LLC

601575230
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CATEGORY 2: GROUP B CASES IN WHICH SETTLEMENT DISCUSSIONS ARE
ANTICIPATED BUT HAVE NOT COMMENCED

Solvency

Bankruptcy Case No. | Relevant? If yes,
# CEEY NI (District Case No.) which entity or
entities.
1 | Bash v. Etelco Services, Inc., et al. 11-5233 (12-00984) No.
2 | Bash v. Alternate Billing Corp. 12-5020 (12-00999) Yes - DC
Investments, LLC;
Diamond

Investments, LLC;
Timothy Durham

3 | Bash v. Cindy Landeen

12-5026 (12-01152)

Yes — Diamond
Investments, LLC

4 | Bash v. Erika Lookadoo Jiles 12-5029 (12-01671) Yes — Timothy
Durham
5 | Bash v. Neil Lucas 12-5046 (12-00998) Yes-DC
Investments, LLC;
Diamond

Investments, LLC;
Timothy Durham

Management, Inc.; and Najem
Enterprises, Inc.

6 | Bash v. Stephen Blaising 12-5057 (12-00977) Yes — Timothy
Durham
7 | Bash v. Henri Najem; Najem 12-5061 (12-02222) Yes-DC

Investments, LLC;
Timothy Durham

8 | Bash v. Joseph Hennigin

12-5078 (12-00979)

Yes—-DC
Investments, LLC

9 | Bash v. Bernard Durham aka B.J.
Durham

12-5104 (12-01153)

Yes—-DC
Investments, LLC;
Diamond
Investments, LLC;
Timothy Durham

601575230
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10 | Bash v. Joan SerVaas 12-5106 (12-01154) Yes-DC
Investments, LLC;
Timothy Durham

11 | Bashv. Bruce Long 12-5110 (12-00986) Yes - DC
Investments, LLC

12 | Bash v. Plopper and Partners, LLC 12-5156 No.

13 | Bash v. 77" Street Partners, et al. 12-5212 Yes — Timothy

Durham

BEEN CONCLUDED

CATEGORY 3: GROUP B CASES IN WHICH SETTLEMENT DISCUSSIONS HAVE

Solvency

(Preference Claim: discussions
concluded without settlement —
summary judgment motions pending)

Bankruptcy Case No. | Relevant? If yes,
# CEES LN (District Case No.) which entity or
entities.
1 | Bash v. Michael Reardon (settled subject 12-5143 Yes-DC
to documentation and approval) Investments, LLC
2 | Bash v. Balint and Associates, et al. 12-5049 No.

CATEGORY 4: GROUP B CASES IN WHICH ONE OR MORE OF THE PARTIES

DOES NOT WANT TO ENGAGE IN SETTLEMENT DISCUSSIONS

Solvency
Bankruptcy Case No. | Relevant? If yes,
# CEES LN (District Case No.) which entity or
entities.
1 | Bash v. Mitza Durham 12-5032 (12-01672) Yes-DC
Investments, LLC;
Timothy Durham
2 | Bash v. Courtney Durham 12-5105 (12-01673) Yes - DC

Investments, LLC;
Timothy Durham

601575230
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The Court’s Order also requested input from the Trustee’s counsel on the ways the Court
could facilitate settlement discussions in the Group B cases in Category 1 (discussions ongoing)
and Category 2 (discussions anticipated). After consideration, the Trustee’s counsel believes that
the Court can encourage settlement discussions between the parties and possible resolution of the
Trustee’s claims by (a) proceeding with setting individual pre-trial conferences in each of the
pending Group B cases and requiring the in-person attendance of the client or client-
representative (in the case of corporate clients) with decision making authority without
exceptions, and (b) setting trial dates starting with the two cases in Category 4 of the matrix (the
Mitza Durham and Courtney Durham matters), and continuing with later trial dates for the cases
in Categories 1 and 2 of the matrix. The preference claim in Category 3 of the matrix (the Balint
matter) may be resolved by the pending dispositive motion; though a trial should be scheduled in
that case as well to the extent any claims are not resolved by motion.

Date: September 14, 2012 Respectfully submitted,

/s/ David F. Proafo

Kelly S. Burgan (0073649)
David F. Proafio (0078838)
Nicholas White (0079956)
Kenneth G. Prabucki (0086889)
Baker & Hostetler LLP

PNC Center

1900 East Ninth Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile: 216.696.0740
kburgan@bakerlaw.com
dproano@bakerlaw.com
nwhite@bakerlaw.com
kprabucki@bakerlaw.com

Counsel for the Trustee
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Brian A. Bash, Trustee, ) CASE NO. 5: 12 CV 998
)
Plaintiff, ) JUDGE PATRICIA A. GAUGHAN
)
VS. )
) Judgment Entry Perpetually Staying
Neil Lucas, ) Further Proceedings and Closing the
) Within Case
Defendant. )

The Court has been informed by lead counsel of record that a voluntary petition for relief in
a case under Title 11 of the United States Code (the “Bankruptcy Code”) was filed on October 4,
2013 by defendant Neil Lucas, Case No 13-10583-FO-7 in the United States Bankruptcy Court for
the Southern District of Indiana. Pursuant to 11 U.S.C. § 362, the filing of a such a case under the
Bankruptcy Code mandates a stay of the within proceedings.

Further proceedings in the within case are hereby perpetually stayed and the within case is
hereby CLOSED, subject to reopening upon written motion of plaintiff or any other proper party

in interest, after the bankruptcy case is closed or dismissed, a discharge in bankruptcy is granted or
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Case: 5:12-cv-00998-PAG Doc #: 54 Filed: 10/08/13 2 of 2. PagelD #: 743

denied, there is a granting of relief from the stay imposed by Section 362, or there is an injunction
imposed by virtue of 11 U.S.C. § 524.

IT IS SO ORDERED.

/s/ Patricia A. Gaughan
PATRICIA A. GAUGHAN
United States District Judge

Dated: 10/8/13
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Docket #1037 Date Filed: 8/3/2012

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
In re: ) Case No. 10-50494
FAIR FINANCE COMPANY ; Chapter 7
Debtor. % Judge Marilyn Shea-Stonum
)

MOTION OF TRUSTEE TO APPROVE COMPROMISE
WITH TERRY WHITESELL AND JULIA WHITESELL

Brian A. Bash (the “Trustee”), the duly appointed Chapter 7 Trustee for Fair Finance
Company (the “Debtor”) in the above-captioned case, hereby moves for entry of an order, in
substantially the form attached hereto as Exhibit A, approving the compromise of claims against
Terry Whitesell and Julia Whitesell, for the reasons more fully set forth in the attached memorandum
of law. The proposed Settlement Agreement, executed by the parties, is attached to this Motion as

Exhibit B.

Date: August 3,2012 Respectfully submitted,

/s/ David Proafio

Kelly S. Burgan (0073649)
David Proafio (0078838)
Joseph M. Esmont (0084322)
BAKER & HOSTETLER LLP
PNC Center

1900 East 9" Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile: 216.696.0740
kburgan@bakerlaw.com
dproano@bakerlaw.com
jesmont@bakerlaw.com

Counsel for the Trustee
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
Inre: ) Case No. 10-50494
FAIR FINANCE COMPANY g Chapter 7
Debtor. % Judge Marilyn Shea-Stonum

MEMORANDUM IN SUPPORT OF MOTION OF TRUSTEE TO APPROVE
COMPROMISE WITH TERRY WHITESELL AND JULIA WHITESELL

In support of the Motion of Trustee to Approve Compromise With Terry Whitesell and Julia
Whitesell (the “Motion”),' the Trustee states as follows:

INTRODUCTION AND SUMMARY:

The Trustee has filed litigation against Terry Whitesell and Julia Whitesell (the
“Defendants”), in the Bankruptcy Court iseel‘{ing to recover certain transfers of money, enforce
certain contractual obligations and obtain judgment against the defendants on common law
claims, as described more particularly in the complaints filed in the adversary proceedings,
including the following adversary proceedings: Bash v. Terry Whitesell, et al., Adv. Pro. No. 12-
5109 [against Terry Whitesell and Julia Whitesell]; Bash v. Durham Whitesell & Associates,
LLC, et al., Adv. Pro. No. 11-5240 [against Terry Whitesell, among other defendants]; Bash v.
Obsidian Capital Co., LLC, et al., Adv. Pro. No. 12-5090 [against Terry Whitesell, among other
defendants]; and Bash v. DW Trailer, et al., Adv. Pro. No. 12-5147 |against Terry Whitesell,
among other defendants] (collectively, the “Litigation”).

The bankruptcy reference was withdrawn in the matter of Bash v. Terry Whitesell, et al.,
and the case is currently pending in the United States District Court for the Northern District of

Ohio as Case No. 5:12-¢v-993,

' Terms capitalized but not defined herein shall have the meanings ascribed to them in the Motion.
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Following the filing of the litigation, and as part of settlement discussions, the
Defendants submitted a notarized personal financial statement and financial records to the
Trustee, and Mr. Whitesell was subjected to a Debtor’s examination under oath, which
demonstrated a limited ability to pay the entire amount of the claim at issue in the litigation. The
personal financial statement and Debtor’s examination transcript are attached as Exhibits C and
D, respectively, and they also have been posted on the Trustee’s Fair Finance Company

bankruptcy website at: http://www.kcclle.net/FairFinance.

The personal financial statement demonstrates a significant risk that, in the absence of a
settlement, the Whitesells will declare bankruptcy, in which case the Trustee may be entitled to a
small share of recovery years in the future, if any. Due to the Defendants’ limited financial
ability, the Trustee has agreed to accept a payment of $30,000.00 from the Defendants in order to
settle the Trustee’s claims, subject to this Court’s approvél of the agreement. The Trustee
considered the following factors in determining to compromise the claims at issue in exchange
for this payment by the Defendants:

(1) The limited financial means of the Defendants as demonstrated by the notarized
personal financial statement, the sworn deposition testimony of Mr. Whitesell, and the financial
records submitted to the Trustee;

(2) The costs to the estate of litigating the claim to conclusion in view of potential
difficulties in collecting on any judgment; and

(3) The benefit to the estate of obtaining a cash settlement at this stage of the litigation
without further delay and expense.

Accordingly, as addressed in detail below, and for these reasons, the Trustee submits that

this proposed compromise is fair and reasonable, and in the best interests of the estate.
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PROPOSED FINDINGS OF FACT:

A. This Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 157 and
1334 and Rule 9019 of the Federal Rules of Bankruptcy Procedure. This matter is a core proceeding
pursuant to 28 U.S.C. § 157(b). Venue in this Court is proper pursuant to 28 U.S.C. §§ 1408 and
1409.

B. On February 8, 2010 (the “Petition Date”), creditor-investors (the “Petitioning
Creditors”) filed a petition for involuntary bankruptcy against the Debtor.

C. Attorney Bash is the duly appointed, qualified and acting trustee (the “Trustee™) in

the within proceedings.

D. Terry Whitesell and Julia Whitesell (the “Defendants™) are residents of the State of
Indiana.
E. The Trustee has filed litigation against Terry Whitesell and Julia Whitesell (the

“Defendants™), in the Bankruptcy Court seeking to recover certain transfers of money, enforce
certain contractual obligations and obtain judgment against the defendants on common law
claims, as described more particularly in the complaints filed in the adversary proceedings,
including the following adversary proceedings: Bash v. Terry Whitesell, et al., Adv. Pro. No. 12-
5109 [against Terry Whitesell and Julia Whitesell]; Bash v. Durham Whitesell & Associates,
LLC, et al., Adv. Pro. No. 11-5240 [against Terry Whitesell, among other defendants]; Bdsh v,
Obsidian Capital Co., LLC, et al., Adv. Pro. No. 12-5090 [against Terry Whitesell, among other
defendants]; and Bash v. DW Trailer, et al., Adv. Pro. No. 12-5147 [against Terry Whitesell,
among other defendants] (collectively, the “Litigation”).

F. To facilitate settlement of the claims asserted by the Trustee in the Litigation, the
Defendants provided the Trustee with certain evidence of their financial condition, including a
notarized personal financial statement and certain financial records, and a debtor’s examination

of Mr. Whitesell, and in view of such evidence the Trustee is willing to accept a reduced amount
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to settle the claims at issue in the Litigation. The notarized personal financial statement and

deposition transcript are available on the Trustee’s Fair Finance Company bankruptcy website:

http://www.kcclle.net/FairFinance. The pertinent facts are as follows:

a.
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Mr. Whitesell is 72 years old, and Mrs. Whitesell is 69 years old. See Personal
Financial Statement, page 1.

Mr. Whitesell is currently subject to an order of specific performance, which is on
appeal, requiring him to pay, jointly and severally with Tim Durham and J. Roe
Hitchcock, approximately $1.6 million to indemnify a surety after a business co-
owned by the three men was unable to pay certain debts. See Personal Financial
Statement at 11, Frontier Insurance Company v. J. Roe Hitchcock et. al., Case No.
08-cv-00531 (S.D. Ind). The judgment is being appealed by Mr. Whitesell, although
the outcome remains uncertain.

Mr. Whitesell has stated under oath that if he is required to comply with the specific
performance order, he “wouldn’t have any alternative” but to file bankruptcy. See
Whitesell Examination at p. 52.

Mr. Whitesell has also sfated under oath that he is presently appealing a tax lien filed
by the Internal Revenue Service for payroll taxes which Mr, Durham failed to pay
while operating Durham Whitesell Associates, in the amount of $60,000 plus
penalties; and that he has received a demand letter from PNC under which he may
have up to $70,000 in potential liability on a loan guarantee. See Whitesell
Examination at pp. 35-36, 53-54.

Mr. and Mrs. Whitesell have a house in Indianapolis and a condominium in Florida,
both of which are likely underwater even without the IRS tax lien. The remaining
balance on the Whitesell’s Indianapolis home exceeds $800,000, while Zillow

estimates it is worth only $650,000. The remaining balance on the Whitesell’s



Naples, Florida home is approximately $670,000, while Zillow estimates it is worth
approximately $660,000. See Personal Financial Statement at page 8,

www.zillow.com.?

f.  Mr. and Mrs. Whitesell’s largest assets are their IRAs and an account in the name of
the Julia Whitesell Trust, which total approximately $80,000. Personal Financial
Statement at 12.

g. Mr. and Mrs. Whitesell have three cars and a boat, which they estimate to have a
value of $26,200, net of liens. Personal Financial Statement at p. 9.

h. Mr. Whitesell has an equity investment in a country club which he purchased for
$13,000. Personal Financial Statement at 8. Mr. Whitesell has represented that he
has been unable to sell his interest for two years, that he is approximately 50® in line
to sell his interest, and that he believes that the club sells four new memberships
before selling one membership of a resigning member. Whitesell Examination at 33-
34.

i.  Mr. and Mrs. Whitesell valued their‘ personalty at the purchase price to the best of
their memory. This includes furniture purchased for approximately $60,000, jewelry
purchased for approximately $17,000, and other items purchased for approximately
$40,000. It is unclear what value the Trustee or the Whitesells could realize from the
sale of these items. Personal Financial Statement at p. 13.

J- Mr. Whitesell had equity interests which are now wprthless in a number of failed
companies, primarily Obsidian Enterprises, related companies, and other entities in
which he invested with Timothy Durham. Personal Financial Statement at pp. 13-14,

The losses on these companies were significant enough that his accountants advised

* Mr. Whitesell guessed that the Indianapolis home was worth $900,000 on his personal financial statement, based
upon a 2006 appraisal showing the house was worth $1.1 million. For clarity, the addresses are 9129 Admirals Bay
Dr., Indianapolis, IN and 4005 Gulf Shore Boulevard North, Naples, Florida, Unit 401.
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him not to have taxes withheld from his paycheck, as his federal income tax
obligaﬁons will be eliminated by net operating loss carry-forwards. Whitesell
Examination at pp. 16-17.

k. Mr. Whitesell is employed as the CEO of United Expressline, the only remaining
Obsidian subsidiary in operation, and is part of a group buying United’s assets to
keep it running as a going concern.

I. Mr. and Mrs. Whitesell receive approximately $17,600 in cash monthly from salary,
pensions, and social security, in addition to health insurance benefits. Personal
Financial Statement at 3. This number will be significantly reduced when Mr.
Whitesell’s net operating loss carryforwards expire and the Whitesells need to
withhold for federal income tax. Mr. Whitesell does not know when that will occur.
Whitesell Examination at p. 16.

m. In addition to their personal maintenance and cost of health care, the Whitesells pay
approximately $11,000 in debt service, insurance, and homeowner’s association fees
monthly, and $1,200 a month in legal fees.

G. In recognition of the fact that the Defendants are deeply insolvent in view of the $1.6
million judgment against Mr. Whitesell (a judgment on appeal with an uncertain outcome), and in
view of the likelihood that the Whitesells would file for bankruptcy if the Trustee were to continue in
the pursuit of the litigation against them, the parties have agreed to provide for settlement and
discharge of the claims the Trustee may assert against the Defendants arising from the Transfers on

the terms set forth in the Settlement Agreement attached to this Motion as Exhibit B.

106660994mes Dbocla637 FRIEED068JAAI42 ERNHERIPOO68I08I42166138236 PRggesld of I37



PROPOSED CONCLUSIONS OF LAW:

I. The Applicable Standard Under Rule 9019.

A. Rule 9019(a) of the Federal Rules of Bankruptcy Procedure provides that “[o]n
motion by the trustee and after notice and a hearing, the court may approve a compromise or
settlement.”

B. Compromises are favored in bankruptcy cases. In re Leeway Holding Co., 120 B.R.
881, 891 (Bankr. S.D. Ohio 1990); Magill v. Springfield Marine Bank, 67 B.R. 378, 383 (C.D. IlI.
1986). The decision to approve a settlement or compromise lies within the discretion of the Court and
is warranted where the settlement is found to be reasonable and fair in light of the particular
circumstances of the case. Protective Comm. for Independent Stockholders of TMT Trailer Ferry,
In(:. V. Anderson (In re TMT Trailer Ferry, Inc.), 390 U.S. 414, 424-25 (1968); International Distrib.
Centers, Inc. v. Talcott, Inc., 103 B.R. 420, 422 (S.D.N.Y. 1989); In re Texaco, 84 B.R. 893, 901
(Bankr. S.D.N.Y. 1988); In re Albert-Harris, Inc., 313 F.2d 447, 449 (6th Cir. 1963); In re Parkview
Hospital-Osteopathic Medical Center, 211 B.R. 603 (Bankr. N.D. Ohio 1996); In re Victoria Alloys,
Inc., 261 B.R. 918, 920 (Bankr. N.D. Ohio 2001); In re SIS Corp., 108 B.R. 608, 612 (Bankr. N.D.
Ohio 1989).

C. In determining whether a settlement is reasonable, a court should consider the
following factors:

a. The probability of success in litigation;

b. The difficulty in collecting any judgment which may be obtained;

c. The complexity of the litigation involved, and the expense, inconvenience,
and delay necessarily attendant to it; and

d. The interests of creditors and equity holders and a proper deference to their

reasonable views of the settlement.
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See In re Martin, 91 F.3d 389, 393 (3d Cir. 1996); In re Drexel Burnham Lambert Group, Inc., 960
F.2d 285, 292 (2d Cir. 1992); TMT Trailer, 390 U.S. at 424-25; Inre A & C Properties, 784 F.2d
1377, 1381 (9th Cir. 1986); In re Swallen’s, Inc., 210 B.R. 128 (Bankr. S.D. Ohio 1997); I re
MecLean Indus., Inc., 84 B.R. 340, 344 (Bankr. S.D.N.Y. 1988); In re Carla Leather, Inc., 44 B.R.
457, 466 (Bankr. S.D.N.Y. 1985).

D. Bankruptcy courts should approve a proposed settlement, after an independent review
and evaluation of the applicable principles of bankruptcy law, unless it “fall[s] below the lowest
point in the range ‘of reasonableness.” In re W.T. Grant Co., 699 F.2d 599, 608 (2d Cir. 1983), cert.
denied, 464 U.S. 822 (1983) (citations omitted) (quoting Newman v. Stein, 464 F.2d. 689, 693 (2d
Cir. 1972)); see also In re Tennol Energy Co., 127 B.R. 820 (Bankr. E.D. Tenn. 1991); In the Matter
of Energy Cooperative, Inc., 886 F.2d 921 (7th Cir. 1989); In re Dow Corning Corp., 198 B.R. 214
(Bankr. E.D. Mich. 1996). Under TMT Trailer, courts should seek to balance the probable benefit
and potential cost of pursuing a claim or defense against the costs of the proposed settlement. The
Court is not required to conduct a “mini-trial” on the merits of the underlying causes of action being
settled. In re Blair, 538 F.2d 849 (9th Cir. 1976); see also In re Walsh Construction, Inc., 669 F.2d
1325 (9th Cir. 1982).

E. Accordingly, courts generally give considerable deference to a trustee’s
recommendation of a proposed compromise and settlement. See Rivercity v. Herpel (In re Jackson
Brewing Co.), 624 F.2d 599, 604 (5th Cir. 1980) (affirming district court’s reliance on trustee’s
evaluation of merits of claim); In re Blair, 538 F.2d at 851, n.1 (affirming district court’s reliance on
trustee’s conclusory statements in recommending settlement). Indeed, the Court should give weight
to a trustee’s informed judgment that a compromise is fair and equitable to the estate. See

International Distrib. Centers, Inc., 103 B.R. at 423; and In re Carla Leather, Inc., 44 B.R. at 465.
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II. The Proposed Compromises Satisfies the Rule 9019 Standard.

A. The Trustee respectfully submits that the compromise to be achieved by the proposed
Settlement Agreement satisfies the standards for approval and, therefore, should be approved under
Rule 9019.

B. As part of settlement negotiations of the claims in the litigation against the
Defendants, the Defendants submitted a notarized personal financial statement and certain financial
records to support their claim that they do not have the financial ability to pay the entire amount of
the transfers that the Trustee sought to avoid in this litigation. In addition, Mr. Whitesell testified
under oath regarding the finances of the Defendants. The notarized personal financial statement
and deposition transcript are available on the Trustee’s Fair Finance Company bankruptcy

website: http://www.keclle.net/FairFinance,

C. Following a review of the financial records submitted by the Defendants, and the
examination under oath of Mr. Whitesell, the Trustee determined that Defendants do not have the |
financial ability to pay the entire amount of the claim sought by the Trustee through the
avoidance action. The Trustee’s informed judgment is that the estate would have difficulty
collecting the entire amount of any judgment that the Trustee may obtain against the Defendants.

D. Accordingly, in view of Defendants’ limited financial ability, the Trustee has
agreed to accept a payment of $30,000.00 from the Defer;dants in order to settle the Trustee’s
claims, subject to this Court’s approval of the agreement. The Trustee considered the following
factors in determining to compromise the claims at issue in exchange for this payment by the
Defendants:

(1) The limited financial means of the Defendants as demonstrated by the notarized
personal financial statement and financial records submitted to the Trustee, as well as the sworn

testimony of Mr. Whitesell at the debtor’s examination;
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(2) The costs to the estate of litigating the claim to conclusion in view of potential
difficulties in collecting on any judgment; and

(3) The benefit to the estate of obtaining a cash settlement at this stage of the litigation
without further delay and expense.

E. In sum, the Trustee submits that the proposed compromise is reasonable and in the
best interests of the estate and creditors, in view of the issues regarding the collectability of any
judgment that the Trustee may obtain against Defendants. For this reason, the Trustee recommends
the approval of compromise that includes a payment by the Defendants in the amount of
$30,000.00 to the estate, as set forth in the Settlement Agreement attached hereto as Exhibit B. In
exchange for such payment, the Trustee has agreed to provide a mutual release of the Defendants
as set forth in Article 3 of the Settlement Agreement.

F. Having provided notice of the Motion to (a) the Office of the United States Trustee,
(b) counsel to the Petitioning Creditors, (c) the Defendants, and (d) all parties who have requested
notice, the Trustee requests and submits that, under the circumstances, no other or further notice need
be given.

WHEREFORE, the Trustee respectfully requests that this Court enter an Order, in
substantially the form attached hereto as Exhibit A, (i) granting the Motion; (ii) approving the
compromise on the terms set forth in the Settlement Agreement; and (iii) authorizing and directing

the parties to take all actions necessary or incidental to performance under the Settlement Agreement.
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Date: August 3, 2012 Respectfully submitted,

/s/ David Proafio

Kelly S. Burgan (0073649)
David Proafio (0078838)
Joseph M. Esmont (0084322)
BAKER & HOSTETLER LLP
PNC Center

1900 East 9" Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile: 216.696.0740
kburgan@bakerlaw.com
dproano@bakerlaw.com
jesmont@bakerlaw.com

Counsel for the Trustee
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EXHIBIT A
PROPOSED ORDER
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
Inre: | ) Case No. 10-50494
FAIR FINANCE COMPANY % Chapter 7
Debtor. § Judge Marilyn Shea-Stonum

ORDER APPROVING COMPROMISE OF CLAIMS BY THE TRUSTEE
AGAINST TERRY WHITESELL AND JULIA WHITESELL

This matter having been presented to the Court upon the Motion of Trustee to Approve
Compromise With Terry Whitesell and Julia Whitesell (the “Motion”),' and upon the Memorandum
of Law In Support of the Motion; and the Court having considered the Motion, and it appearing that
the compromise is in the best interest of the Debtor’s estate and creditors, and after due deliberation
and consideration of the facts and circumstances therein:

It is hereby ORDERED, ADJUDGED, AND DECREED as follows:

1. The Motion is GRANTED in its entirety.
2.  The notice of the Motion was adequate and sufficient under the circumstances.

3. The compromise is hereby approved in accordance with the terms and conditions set

! Terms capitalized but not defined herein shall have the meanings ascribed to them in the Motion and the
Memorandum of Law in Support of the Motion.
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forth in the Settlement Agreement attached to the Motion.

4.  The parties are hereby authorized and directed, without further order of this Court, to take
all actions necessary or incidental to performance under the Settlement Agreement and to implement
and effectuate this Order.

5. The Court shall retain jurisdiction with respect to all matters arising from or related to the
Settlement Agreement and the implementation of this Order.

IT IS SO ORDERED.
HHt
Submitted by,

/s/ David Proafio

Kelly S. Burgan (0073649)
David Proafio (0078838)
Joseph M. Esmont (0084322)
BAKER & HOSTETLER LLP
PNC Center

1900 East 9" Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile: 216.696.0740
bbash@bakerlaw.com
kburgan@bakerlaw.com
dproano@bakerlaw.com
jesmont@bakerlaw.com

Counsel for the T) rustee
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EXHIBIT B
SETTLEMENT AGREEMENT AND RELEASE
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SETTLEMENT AGREEMENT AND RELEASE

Thi‘}Settlement Agreement and Release (the “Settlement Agreement™) is made and entered into
this 2] ‘day of July, 2012, by and between Brian A. Bash, in his capacity as the Chapter 7 Trustee (the
“Trustee”) for Fair Finance Company (“Fair Finance” or the “Debtor”) in a Chapter 7 Bankruptey
Proceeding pending in the United States Bankruptcy Court for the Northern District of Ohio (the
“Bankruptcy Court™) as case no. 10-50494, and Terry Whitesell and Julia Whitesell, both residents of
Indiana (the “Defendants™).

WHEREAS, the Trustee has filed certain adversary proceeding against Terry Whitesell and Julia
Whitesell in the Bankruptcy Court seeking to recover certain transfers of money, enforce certain
contractual obligations and obtain judgment against the defendants on commen law claims, as
described more particularly in the complaints filed in the adversary proceedings, including the
following adversary proceedings: Bash v. Terry Whitesell, et al., Adv. Pro. No. 12-5109 [against Terry
Whitesell and Julia Whiteselll; Bash v, Durham Whitesell & Associates, LLC, et al., Adv. Pro. No. 11-
5240 [against Terry Whitesell, among other defendants]; Bash v. Qbsidian Capital Co., LLC, et al.,
Adv. Pro, No, 12-5090 [against Terry Whitesell, among other defendants); and Bash v. DW Trailer, et
al., Adv. Pro. No. 12-5147 [against Terry Whitesell, among other defendants] (collectively, the
“Litigation™); and

WHEREAS, the bankruptcy reference was withdrawn in the matter of Bash v. Terry Whitesell, er
al., and the case is currently pending in the United States District Court for the Northern District of
Ohio as Case No. 5:12-¢v-993; and

WHEREAS, the Defendants dispute liability and the factual allegations asserted by the Trustee in -
support of the claims in the Litigation; and

WHEREAS, the Defendants provided substantial evidence and documentation to the Trustee of
their current financial condition, including personal financial statements, bank records, tax returns and
other financial records, and Mr. Whitesell also provided testimony under oath to the Trustee’s counsel
regarding the financial condition of the Defendants; and

WHEREAS, the parties desire to enter into this Settlement Agreement in order to provide for
certain payment in full settlement and discharge of the claims that the Trustee has or may have against
the Defendants regarding the claims asserted in the Litigation.

NOW, THEREFORE, in consideration of the covenants set forth herein, and for other good
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
undersigned agree as follows:

1, Settlement Pavment. Contemporaneous with the execution hy the Defendants of this
Settlement Agreement, the Defendants shall pay to the Trustee the total sum of Thirty
Thousand Dollars ($30,000.00) (the “Settlement Payment™) by certified or cashier’s
checks, payable to “Brian A, Bash, Trustee for Fair Finance Company” and delivered to
David F. Proafio, Baker & Hostetler LLP, 1900 East 9™ Street, Suite 3200, Cleveland,

Page 1
801462413 ‘ WHITESELL SETTLEMENT AGREEMENT
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Ohio 44114, to be held by the Trustee in trust pending the entry by the Bankruptcy
Court of an order approving this Settlement Agreement.

2. Effectiveness Upon Final Approval. Within seven (7) calendar days after the
Trustee’s timely receipt of the Settlement Payment, the Trustee shall file an appropriate

motion with the Bankruptey Court for authority to compromise the claims and causes of
action in the Litigation on the terms set forth in this Settlement Agreement. This
Settlement Agreement shall become effective and be binding if: (2) a final order is
entered by the Bankruptcy Cowt in the records of the Debtor's bankruptcy case
approving the compromise on the terms set forth in this Settlement Agreement; and (b)
(i) the period within which any person or entity timely may appeal from such final order
shall have expired and no appeal shall have been timely commenced o, if an appeal is
timely commenced, such appeal shall have been ordered dismissed by the highest court
of competent jurisdiction to which such appeal is taken, and (ii) the period within which
any person or entity timely may seek reconsideration of, or seek to alter or amend, ot
seek a new hearing or trial regarding such final order shall have expired and no such
motion for reconsideration of, or to alter or amend, or to have 3 new hearing or trial
regarding such final order shall have been timely filed or, if any such motion is timely
filed, such motion shall have been denied by a final order of the Bankruptcy Court or
another court of competent jurisdiction (the occurrence of (8) and (b) shall constitute
“Final Approval”),

3. Mutual Releases. The following murual releases shall be effective only upon Final
" Approval of this Settlement Agreement; :

(a) g glease by the Trustee of the Defendants: Except for claims arising out of this

Sertlement Agreement, the Trustee, on behalf of himself, the Debtor and its
estate (the “Trustee Releasing Parties”), hereby fully, finally and forever
releases, acquits and discharges the Defendants from any and all claims,
demands, obligations, judgments, actions, causes of action and/or Liabilities for
injuries, losses, damages and/or compensation of any nature, kind or description
whatsoever, known or unknown, foreseen or unforeseen, which the Trustee
Releasing Parties ever had, now have, or may have against the Defendants
arising from or relating to the claims asserted in the Litigation. Any claims and
causes of action not expressly released herein are hereby deemed preserved,
Further, nothing in this patagraph or in this Settlement Agreement shall alter,
affect or discharge any of the ¢laims pending against any of the other defendants
to the Litigation.

(b)  Release by the Defendants of the Trustee: Except for claims arising out of this
Settlement Agreement, the Defendants hereby fully, finally and forever release,
acquit and discharge the Trustee and the Trustee’s agents, representatives,
attorneys, employees and professionals, and the Debtor and its estate (the

. “Trustee Released Parties™) from any and all claims, demands, obligations,
judgments, actions, causes of action and/or liabilities for injuries, losses,
damages and/or compensation of any nature, kind or description whatsoever,
known or unknown, foreseen or unforeseen, which the Defendants ever had,
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now have, or may have against the Trustee Released Parties arising from or
relating to the claims asserted in the Litigation. In addition, the Defendants are
hereby deemed to have waived any right that they otherwise may or would have
to file a claim in the Debtor’s bankruptey case pursuant to 11 U.8.C. § 502
arising from the payment of the Settlement Sum, Any claims and causes of
action not expressly released herein are hereby deemed preserved. Further,
nothing in this paragraph or in this Settlement Agreement shall alter, affect or
discharge any of the claims pending apainst any of the other defendants to the
Litigation,

4. Representations and Warranties Regarding Financial Condition. To induce the
Trustee to enter into thi$ Settlement Agreement, the Defendants represent and warrgnt,
to the best of their knowledge, information and belief, that the Personal Financial
Statement submitted by the Defendants, s amended and as further clarifi ed at the sworn
examination of Terry Whitesell conducted by the Trustee’s counsel, represents a true,
aceurate, and complete disclosure of all of the assets of the Defendants as of the date of
this Settlement Agreement (the “Disclosed Assets™). The Defendants further represent
and warrant that since the time of their submission of the Personal Financial Statement,
as amended, the combined value of their assets has not increased by more than
$5,000.00. The Trustee shall have the right to pursue all available legal rights and
remedies against the Defendants arising from or related to any undisclosed monies,
funds, loans, transfers, assets, financial assistance, financial accommodation or claimg
(collectively, the “Undisclosed Assets”) if the value of any Undisclosed Assets {or the
aggregate value, if there is more than one undisclosed asset) equals or exceeds $5,000,
The legal rights and remedies available to the Trustee shall include, without Jimitation,
claims against the Defendants for breach of this Settlement Agreement, and the Trustee
shall, at a minimum, be entitled to liquidated damages equal to the value of the
Undisclosed Assets,

(¥

Dismissal of Litigation. Within seven (7) calendar days of Final Approval, the Trustee
shall take such action as is necessary fo dismiss the Litigation with prejudice.

6. No Admissions. It is understood that this settlement is a compromise of disputed
claims and that the payment of the Settlement Sum made hereunder is not to be
construed as an admission of any liability for any alleged transfers,

7. Tolling Asreement. In the event this Settlement Agreement is vacated or set aside for
any reason, ot in the event that the Defendants do not timely pay the Settlement Sum as
required by Paragraph 1 of this Settlement Agreement, the parties agree that all statutes
of limitations applicable to any and all claims asserted in the Litigation, or that were
available to the Trustee and not expired at the time of the filing of the Litigation, shal]
be tolled from the date of this Settlement Agreement and shall remain tolled for one
hundred eighty (180) days from the date on which the Settlement Agreement is vacated
or set aside or from the date the Settlement Sum was duc and payable, Nothing in this
provision shall be construed as an admission by any party that any claims have or have
not been barred, or are about to be barred, by any applicable statute of limitations.

: Page 3
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8. Acknowledgment and Authority, The parties 1o this Settlement Agreement

acknowledge that each has read this Setdement Agreement and that the execution hereof
is not induced by any representation other than as expressly contained herein, that the
person executing this Settlement Agreement on behalf of the respective party has been
duly authorized to execute and deliver this Settlement Agreement and that this
Settlement Agreement is the legally binding obligation of such party.

9. Choice of Law and Venue. ' This Settlement Agreement shall be govetned by the laws
of the State of Ohio as applicable to agreements made and to be performed in Ohio,
without regard to conflict of law principles. The parties further agree that the United
States Bankruptey Court for the Northern District of Ohio has Jurisdiction over any
disputes arising out of this Settlement Agreement, including, without limitation,
disputes regarding its enforcement, construction and interpretation.

10. Integration. This Settlement Agreement constitutes the entire agreement of the parties
with respect to the subject matter of this agreement and supersedes and extinguishes any
and all prior oral and/or written agreements between the parties conceming the subject
matter of this agreement,

11, Written Modifications Only. This Setilement Agreement may only be modified or
amended through a written document signed by both parties to this Settlement
Agreement.

12. Construction. No provision of this Settlement Agreement shall be interpreted or

construed against any party hereto because such party or its legal representative drafted
such provision. The terms of this Settlement Agreement are contractual and are not
mere recitals,

13. Survivability. If any provision of this Settlement Agreement is determined to be

unlawful, invalid or wnenforceable for any reason, the remaining provisions shall
contimue to be binding vpon all the parties,

14. Successors, heirs and assisns. This Sertlement Agreement i3 binding on the
successors, heirs and assigns of the parties to this Agreement,

15. Counterparts, This Settlement Agreement may be executed in counterparts, each of
which shall be deemed an original regardless of the date of its ¢xecution and delivery.
All such counterparts together shall constitute one and the same document,

[signature page follows|
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IN WITNESS WHEREQF, the parties have executed this Settlement Agreement as of the date set
forth above.

TERRY WHITESELL

g ———————
) snnen I T Taa o R
M
A WHITESELL /
V4
Brian A. Bash, as Trustee of the Fair Finance Company

By:
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EXHIBIT C
PERSONAL FINANCIAL STATEMENT
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NOTARIZED PERSONAL FINANGIAL STATEMENT

Full Name o Sotdal Sacurity No, (S5N) Liete of Hirth Ddver's Licshse Number and Stale
{mmddvy

Your: TCxRY ¢. WL TESEW _ &7 /39
. L. 4 | ’
et | THbent L KTt | o, | v/ )y |

Address (Sirest, Clty, Stats, ZIP Cods) (Coumty of Ragiderca), Telaphont Numbers:
G229 Ao 1 i=s2ls Ay B

< Home: Bt & A= Tl Phone: [

e B Pt AT

T 4 ek VLS *
..a:bwwb ol A e B ¥ IPTL R
Matital Status: . - "
{#aried  [leingle [Jonaroed  Widowed ’;‘gp”;‘f;d';gg)f‘“d Refafionship of any dependent(s) (attach separate page for dditions!
1 DRarf Y A ew &
. .

3,

nployinent S e g Lot el e e L

Your Emplnysr's Name: : ) Spouse’s Employar's Name:

LapnSEY Expepn bwe . Aok e AT R A
Addreun (Strest, Oy, Stetd 21P o sy, Address {Streat, City, Slate, ZIP Codg);

s TulR e l g

(Yol Jw y2.5%7
Work Telephona Number: [ Doss ampg:lr allow contact st work? | Wark Telaphone Number Does amployer alfaw contaet at worie?
(30 Zorr.pFol | o i Yes [ iNo
Haw {ohg with this amployer? { Oceupation: How fong with this employer? Oectprtion:
} beasy|  f (roothe)] & & & ows) | . (manths)
Yegry Salary; Yoatly Banus or incantives; Yeardy Salary: Yeatly Bonue or lncantivas:
VoJa e S

Numbsar of sxemplions Fay Peripd: Number of exemptions dlalined o | Pay Parind;
clalmed on Form Wed; B3 Waeky LIBtWeekly Fortn W4 Clwesky LBl Weeiy

onthly Cloter Dlutorthly — Clother

Bectio: 1er Einancial Informati 63 nf spphe Abe dusiimestation
Are you a partyto ¢ laweult? Yes I No [ (7yex, ancwsr the foflgwing - attach sa i mara thah ohis laweilt)
Location of Flling: Representad by: Docket/Case Ne,:
] Pixinkiff [ Defendant
Amount of Sult g Fhsd ¢ A K ed Fosalble Completion Date (fmmddyy): Subject of Guit
FEE NaTh |
Have You ever filed barkruptey? Yas [ - N [ (fryos, aiswer the maiowing)
Dute Filed (mmaddyyt Date Dismissed o Disthargsd (mmdeyyy Fetition No.: Loeation:

Do you expect any (ncreass of decteass (y any antlclpatad income? Yes ﬁ e [ {If yus, answer the following)
Explain (Uee atantment If nasdady: . How much wilt & Incranae or dacrease? Whth will It iharassa or detrease?
b 5

SEE HNE D
Ats you the grantor or beneficiary of & fiust, estate, of e nsurance policy? Yes L] No {IF 85, anawer the foliowing)

Place where recotted; EIN;
£ =Tp  E
iName of the trust, estats, of policy: Anficipated artiount Yo be renaived: Whan il the smeunt be recefved?
¥
In fhe pagt 10 years, have you res/ded outslda of the United States for peripde of § months of ongar? Yes 71 No B8 (ffyes sosyerthe Toltowing)
Gauntry and Gty of residence:  Lates lived shbrasd — framdmmianyy): Tolmmdeyy):
3otos1802.1
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Personal Financial Statement - Page 2 of 10

Section 4: Cash Flowlnformation.

A, Income/Recelpts
List alt monay ar other income recaived from 8ny source on & monthly basis by you, your spouse, or any other

metmber of your housshotd, identifying the recipjent, source and amount, For any inoome received on & basis
otfier thar monthly, convert to a monthly. basle for the purpoze of this statement,

Desoription ‘ Recdipient gnd Source Amount
Salary/Wages HET: U/ Vo] Ergprels ol 3 R, 2B

Cominissions/Advances .. 3 o
Consulling Fees $ £
Blvidends $ o
Interest § o
Annuities _— $ )
Pensions TR — ST P R
Rents/Royslties -~ 3 o)
Balss of Assets {Nat) $ £
Repayment of Lorns $ £
Fayments on obligations made

o you behalf by others o — 5 1}
Fringe Benefits (e.q. car) &, o g ¢ $ Sewny
Alimany/Child Support | s

Gifts/Bonuses $

Othar (tamiza) - _Yenw- Pht ot sﬁam_ $ 331:53 =

Tuli® Sac ome SCeneityr 3 Sfp

47 -
Total Monthly Receipts 8 /& /70
icontinued an next page}
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Personal Financlal Staterment - Page 3 of 10

B. ExpensesiDisburzemsnts

List alf monthly expehditures for whatever purposs far you or your household for the past 12 manths, identifying
the: purpose and the amount, induding projected expenses. For any expenditure which veries from month to
month, indicate a range of amounts and the average amount on a monthly basts,

Description Pupase ‘ Amount

" Mortgage/Rent Cleatse  Bomal $ 691"
Faod § _8ad
Utilities 5. 850
Psyment on Loans FaleA's €A §__L®E
Real Estate Taxes ' . /pER
Insurance Premiums CAT-Houws@ ~ | Fy § %87
Medical Expenses B350
Automaohile Expenses § COoh
Alimorny/Child Suppart 3 <@
income Taxes $ o
QOther Expenses ({tamize) s el - % o

HanE AERec B~ R Aot YEgu dpp( Faydand § /242
Ham® meol,  Jde’ Mﬂmgf $ jlewy

Pestéras oy She . 3
ST S¢F
TrarBl -t Gums 530 $
Totzl Monthly ExpensesiDisbursements s 1812

i you snticiste unusual expensés in the coming 12 months, pleage desaribe them;
SEC ARTE Y

{rontinued on next page]
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Parsonsal Financial Statement - Page 4 of 10

Sl previdadate) - i

Section 5: Statement of Assels and Liabilitics as of this date:. !

A, Assets:

List alf sasets owned by you, your spouse, or any other member of your housshold, direclly or Indirectly, and alf
assats which are subect to your or your spouse’s pessesslon, anjoyment, or control, regardless of whether legal
title or ownership is held by a ralative, trustee, lassor, or any other intertediary, including but not limfted t the
categories indisated below:

1. Cash On Hand, Include cash that is not in 2 bank,....... vennaen TOTAL:

see /;':‘z’&” 5

Funds in Bank Accounts. Includs ali checking, onling bank accounts, maney market accounts, savings
acsounts, and stored valus cards (e.q., payroll cards, government benefit cards, stc.).

Provida the following infortration for ezch of your banl aopaunte (alfach separste page i needed):
Full Name & Address (Strast, Gity, Stats, 2IP Code)
Type of § Chenk savin et : Avcount Batanca As of
/ s & Loan, Credit Unjon, of Finsnoist Account Nurber
Accaunt {1 exution, ‘ e (I}
&
%
%
3
TOTAL:
3 Funds In Safe Deposlt Boxes,
Pravide the fellowing infotmetien for each aufe dapeelt box (affach sepsrafe pags I necdsd):
Full Name & Addrews (atrect, Gy, Stats, ZIP Code) Besoription of Confent:
of Location of Safe Depost Hox Valua of Cantent
L3
renyo
$
TOTAL: a
feontinued on next page]
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9T /0T -"ovd - T068 T92Z 6€8 TTes93TUM ATT9L Wa €1:80 21023080

IBEYBYenss Do MEY FALEDBOINY ENTERED GBO8NL IGERBE  Fage 75 af A



Personal Financial Statement - Page 5 of 10

4, Current Value of Investments, Includs stocks, bonds, mutus) funds, stock options, certificates of
deposit, annuities, and retirement agsets such as |RAs, Keogh, and 401(k) plans,

Frovide tha following infofmilioh Tor sach Ivedtmant (aftach separale page i heeded);
) RN 4A . Loan Balatica E‘. ty
Type o amns & Address o {if applicable) As of i
lnvestment Commpatry Surrent Valus Value Minus Logh
mmcdyy
== AT L :

Phone: B $ i $

Fhonat $ § 3

Phone: $ § $

Phione: $ b3 $

Phane: s WA %

Phanra: $ 3 5

TOTAL:

o g
S £ & Nl |
B usiness Interests, List all sorporations, partnarships, Emited lishility companies, assaclatians, or any

or ofher business entities, whethar or not incorporated, in which yau or your spouse have a finangial
Inferast or In which yau or your spouse serve as an officer or director.

Provide the following iformation for each budihess arest (siach eoparale page I hasded),
If you have #n ownership of
Full Name and Address | Your Position, Affllation of § ﬂréanzx;iaéinzggaﬁ;‘x}:hafetﬁgy. ggﬁ&?‘{&;‘:&%ﬁﬂ%@&
af Entl interest in the Entity whonbe the nature o . t
R ‘ poikderfaniloie desaribe the Value of that Interaal

Fhane: ‘ ' [

Phore; ]
Fhene §
Phone; 3 _

TOTAL: &
[continued on next page]
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Personat Financlal Statement - Page 6 of 10
< 8, Avaltaple Credit.

Frovite the foflowing information for each bank isstied oredlt sards with avalluble credit faltach seperats pags if nesded);
Full nams & Addrees Amount Cwed
(Strast, iy, Statw, 217 | Craglt Limit a8 of Rosourt Ba‘“?” A% avallabis Credit
code)} of Cradlt instihtion S0 8 — o)
% &
& AliE
Acpt, Mame & Na. } & 7
§ $
Acel Natme & No.!
L3 3
Aot Nagme & Na.:
TOTAL:
7. Personst Agsets. Include all fumiture, personal effects, artwork, jewsiry, callections (coing, guns, ete),
antiques or other assets with a valug over $2,000.00,
Provide the foltowing IWormation for any personal asssts with & value over $2,000.00 (attach esparate péga It nestiad):
(H applicable) E
ul
Property Deseription Locatlon | Cutett Mariet Value gg;g’%m en Burrent Markagvﬁm Minis any
‘ — {osh
Larkangrt niy N $
ﬁlm;}-ﬂw ¢ i g,,ﬁ.n& a * ]} B5 e
TR Bl T ¢ Fln = L
/:g\ _ $ 3 5
=Y AT %
4 & $
$ $ 5
% 3 $
TOTAL: |/ BI] caw
feontinued on next page]
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Personal Financligl Statement - Page 7 of 10

) &l

300051802.1
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Life Insurance with Cash Value. Temmn lifs insurance doeg not have & cash value,

Provide the following information far sach vehicle {sttach suparats bage if needed)

Name and Address ofErty )
Polky thaber Dwner Presdding the Ineurtrion Qutstancing L oan Elenee Cument CaahVakia
' s
§
$
TOTAL: &

Personal Vehicles Leased or Purchased. Include bosls, RVs, motoreycles, trallers, eta.

Fravida the fallowing Ihfotmation for each vahicle faffach separele page If needsd),

At of
TR [P G | gt | MY -
G 3:1
v Mocish o {rmdyp) FMV) * o | R et P FREV Miryas Loan
. Payment
FPE7 $ 5 § -
XA 8 /FP? | gSon ) o tSue’
Teiganm  Date:
O R & $ 3 o -7 oy -
Leweai e L X1 ] “Joon @
To v LAV Data:
Ane $ 5 % s .
Taye aw2T | /¥sna Yan® AP ¥ya0
Falmoavd rogac*f 12
199% % § %
FanTang [Py LYY o o S 600
ALY e Odte;
TOTAL: "’z. b L @
[eontinued on next page]
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Personial Financlal Statement - Page 8 of 10

10, Real Praperty Qwned, Rented, or Leased. Include all regl propenty
: and lahd contracts,

Pravide tha fallowing fnformation far each real property (gitach separate bage I rssded);

ROmPrarTe Y —— Y T
i I A AR T T I AR NS
NIV A . 4 R

Pr Desoription andLocation (Straet. Cily, Lender/lessor/iandlord, Name, Addraes {Strast,
ovewsmm ZiP vode} shd Co(uhty § City, State, ZIP vode) atid Phorns ( Purchaseflease Pate
VLY Adar,ipile Bdodrd  ChaTE Tavd ; %’-ﬁ:
¥ LR i G &F . gemlrr ZD
T slomarmgn bt FA po pisok, “E3Y L ‘ Y& &ayx
CurtertLoan Balwwe | Cuttent Motthly | Dete of Flnal ¢umant Fair Eclly
fitany) Paymetts Paymet Matket Vakia FMVA.?E:W L o
Y
x ¥ & %
3 | Jgam [BmRS o5 nak T W

¥ Beeciplon s Location [Rheat Oy, T el srna ardiord, R ooy (Bt -
______ State, 70P codle) and Gourdy Cly, State ZIP pods) and Photia Purchiasallaae Dat
Vobt Kbl BEvte' BhY P Qo2 & B

1
e AT e e prenegre Gy T Yatam | T AL
Currert Eoan Current Monfhly ~ | Date of Final Cuftart Fair Eeputty
Balance {if ary) Payments Payment M% \{I)ahe FMV Minue Lesn
§ ¥ $
o
“1“.& & Bets 3 2&9 . ve_,s:: odin e fg S’?&
Bropaty Beepien L osarion (Srmss B TsnderLesso andiord, Name: AT ese [Saa] e e
Atate ZIF code) and County ¥ City, State, ZIP sode) and Phone Purshegefiseme Date
Currest ! cian Current Morthly | Date of Final Carrert Fair Eepy
Belerwe (fany} | Paymenta Payraant Ma'(*gd\\fgm FMV Mitus Loan
$ § B)

&

Tota | 117 355

11, All Other Bsgets Not Listed Above with & Value In Excess of $2,000,00;

Frovide the following Tniothaton Tor each saet (altach aaparate page If nadde),
Destription tocation ($ireel, Gy, Stafe, ZIP Gods) Value
LyuTly FITY T W % €L s
AP . = i A RS A
Fredrely TR
5
$
TOTAL: |
3000851802.1
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Personal Financial Statement - Page 8 of 10

B. Liablitias:

List ard describe slt febilitles for which you, your spotise, or any ather mernber of your hougehold, directly or
Indirectly, s reeponsible, {Atfach separafe page if nesdsd.)

Type of Ljabili Description of Liablity Amoynt of
Mortgages $ 1,004y T
Auto Loans $ YFos
Credit Card Deit $§ =89 ”
Loans on Insurance Policies $ @
instaliment Loans ’ § o
Medical Bills $ o
Other Loans ar Notes Fayable & &
Accrued Real Estate Taxes $
Judgments/Settlernents Owed 5 "’.'
Cther (itemize): UNCEETA 5&_\_,933&5 $ =

, ‘ $

§
Total Liablifties ’ siyesgyi| ¥
[continued an next page}
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Personal Financial Statement Pgge 10 of 10

Section 61 Adouional Assct Informatian

in tha paat 10 yawrs, haye aty ansets baan translerrad by you of your spause for leug than full valua? Yeg [} NQ,E
(if yy, anawar the fallowing);

List Asnet Value at Time of Tranafor Dats Transferrad {mmddyyyy) To Whom or Whets wae it Transtsed
k] : .
$
5

Gltse Novemer 1, 2008, hava YOu 0r Yol spouse tranafsrred ahy asents with a value in excess of $2.000,007 Yex o Nqﬁig:
£ Yeu, avewer the following): :

List Asset ' Value at Time of Transfer Date Tranaferrad (mmodyirvy) Yo Whom or Whare was # Translerrod
$

Under penalties of perfury, 1 declare that | have exarnined the information given in this
statement, and attached hereto, and, {o the hast of my knowledge and belief, it is true, cotrect,
and complete. | further declare that | have no agsets, owned elther directly or indirectly, or
income of any nature other than as shown in, or attached to, this staternsnt, | understand that
any material misstatements or omissions made by me herein or In any attachments hereto
may constitute criminal violations, punishable ynder 18 U.8.C. 1621 and/for 18 U.5.¢. 1748,

I declare under panatty of perjury that the foregoing is true and correct.

Exacuted on %~ ¢~ /% %djm
_ (

{Date) Signature)

Swomn before me this day of )
Notary Public
3D00BT8G2 1
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NOTES TO FINANCIAL STATEMENT — TERRY AND JULIA WHITESELL

NOTE 1-LAWSUITS

1. The IRS issued a tax lien against DWA and Mr. Whitesell for payroll taxes in the amount
of $60,000 plus penalties. This is presently on appeal.

2. Case No. 1:08-cv-00531 in the U.S. District Court, Southern District of Indiana — an
order has been issued for specific performance requiring Tim Durham, Roe Hitchcock
and Terry Whitesell to deposit $1,559,256.78 on a surety bond, which is joint and several
liability. The order has been appealed, which is still pending.

3. The Fair Trustee has filed the following actions against Terry Whitesell:
a. 11-05240 DWA
b. 12-05025 Champion Trailer
3 12-05090 Obsidian Capital
d. 12-05109 Terry and Julia Whitesell
e. 12-05039 DW Leasing
f. 12-05147 DW Trailer

NOTE 2-EXPECTED CHANGES IN INCOME

Mr. Whitesell is presently employed by United Expressline, Inc., of Bristol - an Obsidian
company. Mrs. Whitesell is a housewife not employed outside of the home.

United Expressline is anticipated to be sold or foreclosed upon by Huntington Capital
who is the senior lender and the Trustee who holds a lien on the stock of United
Expressline. Mr. Whitesell is involved in efforts to purchase the company with a group
and negotiations are continuing. In the event Mr. Whitesell’s group is unable to purchase
the company, it is most likely his employment will end.

Due to the adverse publicity of Mr. Whitesell’s involvement with Obsidian and Mr.
Whitesell’s age (72 presently), limited employment opportunities exist.

Should the above situations result in unemployment, our joint income will be social
security and two small pensions totaling approximately $60,000 per year.

NOTE 3-TRUST

Both Terry Whitesell and Julia Whitesell are co-trustees of the Terry G. Whitesell Living
Trust and the Julia L. Whitesell Living Trust.

Neither Julia nor Terry Whitesell is the beneficiary of any trust, estate or life insurance
policies, other than a 83,000 life insurance policy on the life of Mr. Whitsell's father who
recently passed away, which Mr. Whitesell assigned to pay for funeral expenses, and
none are expected, other than the living trust referenced below. The majority of our
assets are in the Julia L. Whitesell Living Trust.

The items in Terry Whitesell’s name include:
00288086-3 / 22516.00-0001
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o 1997 Jaguar

o 2002 Lincoln Town Car

o 1999 Pontoon

o Two Chase Bank checking accounts

The other items including the 2 homes bank accounts, etc., are in the Julia L. Whitesell
Living Trust.

NOTE 4-UNUSUAL EXPENSES

During the next 12 months additional legal expense bills will be incurred amount of
which is unknown at present.

NOTE 5-ASSETS

e Cash in bank accounts of Terry Whitesell
o Cash funds not in bank approx.. $70

o Fifth Third Bank account Indianapolis. In account of TGW Consulting LLC
account number Wi - in amount of $1,139

T

o Chase Bank Indianapolis In. in personal account number ”balance in
account $335.00

e Cash in bank accounts of Julia L. Whitesell Living Trust
o Cash on hand not in bank account approx. $125.00

o The following are all accounts at Fifth Third Bank Indianapolis In in the name of
Julia L. Whitesell Living Trust:

= Account \SNRBMBEE® The balance in this account will vary between
$3-13,000 subject to time of month and if funds have been transferred to
other accounts.

" Accoun! RN This account balance will vary between $0-11,000.

= Accoun: [SSBBBE® This account balance will also vary on timing with
balance between $4-8,000.

*  Account S5 This account will vary again for fund use from $4-16,000.

NOTE 6-VALUE OF INVESTMENTS

* All the following are with Merrill Lynch Wealth Management — representative is
Andrew Cornell, Indianapolis, IN 317-706-3144:

00288086-3 / 22516.00-0001
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o Terry Whitesell IRA account{Eioen $53,154

o Julia L. Whitesell IRA account< g $ 8,664
o Julia L. Whitesell Trust account GESEEREES $17,442
= Total $79,260

NOTE 7-AVAILABLE CREDIT

Terry Whitesell bank issued credit cards

Card Total Credit Owed Bal Available

e Chase Bank card Sl $24.300 $6,915 $17,384
e Chase Bank card «iliRs $12,000 $1,387 $10,612
e Chase Bank cardeililil $16,100 $0 $16,100
¢ Discovery Card ¢giliiie $10,400 $1,497 $8,902
e American Xp VNS $13,400 $0 $13,400

Julia L. Whitesell Living Trust issued credit cards

e Macy American Express $10,000 $0 $10,800
card /SRR

NOTE 8 - PERSONAL ASSETS

The value is guesstimated based upon the amounts we paid for the items as indicated
below. There are no antiques and no pieces of jewelry which are of substantial value.

Jewelry purchased for approximately $16,725
Art work purchased for $3,900

Fur coat purchased for $2,600

Furniture purchased for approximately $60,305
Misc. items purchased for approximately $32,761

NOTE 9 - BUSINESS INTERESTS

Durham Whitesell Capital Company, LLC — unsure of ownership percentage
Obsidian Capital Company — unsure of ownership percentage

Obsidian Capital Partners, LP — unsure of ownership percentage

Obsidian Enterprises, Inc. — unsure of ownership percentage

Champion Trailer Acquisition, LLC — 50% ownership at one time

Custom Trailer — unsure of ownership percentage

John Evans Manufacturing — unsure of ownership percentage

Durham Hitchcock Whitesell & Company, LLC ~ unsure of ownership percentage
Durham Whitesell & Associates, LLC ~ unsure of ownership percentage

00288086-3 / 22516.00-0001
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DW Leasing, LLC — unsure of ownership percentage

DW Trailer, LLC — unsure of ownership percentage
Obsidian Leasing —unsure if had any ownership percentage
TGW Consulting — 100%

Q-Spec Inspections — 1% - company now defunct

00288086-3 / 22516.00-0001
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In Re: Fair Fiance Company, Brian A. Bash , Chapter 7 vs Terry G. Whitesell TERRY G. WHITESELL

10-50494 May 3, 2012

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

In re: No. 10-50494
Chapter 7
Fair Finance Company, Chief Judge Marilyn
Debtor Shea-Stonum
Brian A. Bash, Chapter 7 Adversary Proceeding
Trustee, Numbers:
Plaintiff 12-05109 (Whitesell)
vS. 12-05090 (Obsidian) !
12-05147 (DW Trailer)|
Terry G. Whitesell, 12-05240 (DWA) *
et al.,
Defendants

Deposition of TERRY G. WHITESELL, a Defendant
herein, taken by the Plaintiff upon adverse party
examination before Debra A. Butzer, a Notary Public
within and for the State of Ohio, at the offices of
Baker Hostetler, PNC Center, 1900.Fast 9th Street,
Suite 3200, Cleveland, Ohio, commencing at 1:06 p.m.,
Thursday, May 3, 2012, pursuant to notice and

stipulations of counsel.

PROFILE COURT REPORTING
profileimage.con 216-592-9999
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In Re: Fair Fiance Company, Brian A. Bash , Chapter 7 vs Terry G.

Whitesell

TERRY G. WHITESELL

10-50494 May 3, 2012
Page 2 Page 4|
EXAMINATION 1 ----
2 PROCEEDINGS
Witness Page 3 .
TERRY G. WHITESELL 4 4 TERRY G. WHITESELL, of lawful
By Mr. Proafio .............. 4 5 age, a Defendant herein, called by
6 the Plaintiff for the purpose of adverse
e 7 party examination, as provided by the
8 Rules of Civil Procedure for the
EXHIBITS 9 District Courts of the United States,
10 being by me first duly sworn, as
Exhibit Page 11 hereinafter certified, deposed and said
Plaintiff's Exhibit 1 ............. 7 12 as follows:
13 -
14 EXAMINATION OF
15 TERRY G. WHITESELL
16 BY MR. PROANO:
17 Q Mr. Whitesell, could you state and spell your
18 name for the record?
18 A Terry Whitesell, T-e-r-r-y W-h-i-t-e-s-e-l-1. |
20 Q Mr. Whitesell, my name is David Proafio. I'm af
21 attorney here in Cleveland on behalf of Brian .
22 Bash, a Trustee for Fair Finance Company.
23 Your counsel is here as well,
24 Mr. Whitesell?
25 A Yes.
Page 3 Page 5|
APPEARANCES: 1 Q And what's his name?
Baker Hostetler, by 2 A Greg-- Swope, I'm sorry, S-w-o-p-e.
Mr. David F. Proafio s ’
and 3 Q Ialso have with us another attorney for the |
I}:/II\?CBé:‘iZE I;/tig 03“;88& 4 trustee, Brady Douthett, who is attending toda
1900 East 9th Street 5 as well. -
(Czlfg)eg’gf}ggi" 44114 6 Mr. Whitesell, just to confirm a
dproano@bakerlaw.com 7 discussion we just had off the record, but to
bdouthett@bakerlaw.com 8 confirm it on the record, this is a limited
On behalf of the Plaintiff: 9 deposition just to discuss a financial ,,
Krugliak, Wilkins, Griffths & Doughert. by 10 condition of you and your wife and the person: 1
Mr. Gregory D. Swope ’ 11 financial statement that was submitted to the |
4775 Munson Street NW 12 trustee yesterday; is that correct?
Canton, Ohio 44718 13 A Correct.
(330) 497-0700 ext. 183
gswope@kwgd.com 14 Q Andjustto confirm for the record and in fronf
On behalf of the Defendants. 15 of Mr. Swope, this deposition is only limited |
16 to finances for purposes of settlement
Tt 17 discussions and is not to be intended as a
18 deposition in any other pending cases?
19 MR. SWOPE: Correct. We
20 understand that. ;
21 Q Mr. Whitesell, have you had your deposition :
22 taken before? i
23 A Yes. :
24 Q Do you understand the basic ground rules for g

LN
i @]

deposition?

2 (Pages 2 to 5)
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In Re: Fair Fiance Company, Brian A. Bash ,

Chapter 7 vs Terry G. Whitesell

TERRY G. WHITESELL

10-50494 May 3, 2012
Page 6 Page 8}
1 A 1 think so. 1 Q IsJulia Whitesell your only marriage?
2 Q Allright. There's just a couple I'd like to 2 Julia Whitesell, that's your only
3 20 over. 3 marriage?
4 One, a deposition obviously is under oath. 4 A Yes.
5 A  Uhb-huh. 5 Q How many children do you have?
6 Q Do you understand that? 6 A Three, one deceased. v
7 A Yes. 7 Q How long have you lived at your current address
8 Q To permit for a clear record, I'd like to ask 8 0f 9129 Admirals Bay, Indianapolis, Indiana? :
9 that you let me finish my question before you 9 A Twelve or 13 years.
10 answer, and I'll do the same, I'll give you the 10 Q Before that, what was your address? _
11 same courtesy, I'll let you finish the answer 11 A Youknow, I don't recall the specific address.
12 before I ask the next question. 12 It was in Indianapolis. Knollwood at the EE
i3 Does that make sense? 13 Creek, but I don't recall the specific address
14 A Yes. 14 in there. It was Knollwood at the Creek,
15 Q Andtomake sure that we're getting complete, 15 Indianapolis.
16 truthful testimony, without any obstacles, 16 Q Allright. This current address, Admirals Bay,
17 could you confirm whether or not you're taking 17 has that been your primary address the last 12,
18 any medications that would affect truthful 18 13 years?
19 testimony today? 13 A Yes.
20 A Tam not. 20  Q  Section two here talks about your employment
21 Q You're not taking any medications? 21 United Expressline, Inc. in Bristol, Indiana
22 A Tam npot taking any medication -- 22 and indicates you're the CEO of that company.
23 Q Thank you. 23 How long have you held that position at
24 A --that would affect my testimony. 24 that company?
25 Q Thank you. 25 A Alittle over a year now, a year and two or
Page 7 Page 9|
1 I'd like to just introduce the exhibit 1 three months. Two months, maybe.
2 we're going to use today, which is the 2 Q Who was the CEO prior to your taking that
3 Notarized Personal Financial Statement for 3 position?
4 Terry Whitesell and Julia Whitesell, as 4 A Iwas CEO, but not as an employee of the
5 Exhibit 1. 5 company.
6 e 6 Q Could you clarify for me? ,
7 (Plaintiff's Exhibit 1 7 A Iwasvia my position at Obsidian Corporation}
8 marked for identification.) 8 the owner of United. 1 was a CEO by that :
9 .- 9 position.
10 MR. SWOPE: We can go off the 10 Q In other words, you were CEO in title of United
11 record for a second? 11 Expressline, but you weren't employed by that
12 MR. PROANO: Yeah, we're goingto | 12 company?
13 go off the record for a second. 13 A That's correct.
14 “——— 14 Q You were employed by Obsidian Enterprises,
15 (Discussion off the record.) 15 Inc.? :z
16 ---- 16 A Most of that time, up until the end of Februar
17 Q Allright. Mr. Whitesell, could you just 17 0f 2009. I was no longer employed by them
18 confirm for the record that this is the 18 after February of 2009.
19 financial statement that you prepared, signed 19 Q Why was that --
20 and submitted to the trustee? 20 A Iresigned.
21 A Yes,itis. 21 Q What was the reason for that resignation?
22 Q Anddoyou swear under oath that thisisatrue 22 A I was concerned about the financial condition |
23 and accurate representation of the financial 23 of the company and I wanted to continue with af
24 condition of you and your wife? 24 consulting firm that I had — that I had at one
25 A Yes,itis. 25 time had in place and I resurrected it and

3 (Pages 6 to 9)
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In Re: Fair Fiance Company, Brian A. Bash ,

Chapter 7 vs Terry G. Whitesell

TERRY G. WHITESELL

10-50494 May 3, 2012
Page 10 Page 12§
1 started the consulting company again. 1 president of manufacturing.
2 Q What's the name of that company? 2 Q How do you spell that last name, Woodiwiss?
3 A TGW Consulting. 3 A  W-0-0-d-i-w-i-s-s, I believe.
4 Q Do youown that company? 4 Q Are you the person who makes the principal
5 A Yes,it's — it's whatever they call it — 5 decisions at United?
6 nonfunctioning at the present. 6 A Well, let me say that the operation day-to-day
7 Q How long has it been nonfunctioning? 7 management is by Todd Bontrager, along with
8 A Since I became an employee of United 8 Dave Wagner and Lynn --
9 Expressline in — I think in March of 2011, I 9 Q Allnght
10 believe it was. 10 A --andI consult with them daily and we meet
11 Q Sojustto let me see if I've accurately 11 and discuss operations and discuss direction
12 summarized your employment history -- and fill 12 and avenue and so forth ongoing.
13 in the details if I'm incorrect -- you were 13 Q Who do youreport to in your position; anyone?
14 employed by Obsidian Enterprises until February 14 A Well, technically speaking, it would be to the
15 of 2009. During that time you were employed by 15 board of United Expressline.
16 Obsidian you held the title of CEO for United 16 Q Who's on that board?
17 Expressline. You resigned in February of 2009 17 A Atpresent it's myself and Todd Bontrager and
18 from Obsidian because of concerns of the 18 Tim Durham.
19 financial condition of that company, and you 19 We had a former board member, Mark Baumanh
20 began working with your consulting company, TGW 20 (phonetic) of Huntington and Huntington
21 Consulting, until about March 2011, at which 21 Capital, and he had to resign a few months back
22 time you became an employee of United 22 or sometime because of the conflict issue,
23 Expressline? 23 but --
24 A Correct. 24  Q Isthe board still active at United?
25 Q Between the time you resigned from Obsidianin | 25 A Well, it's in place. I think our last board
Page 11 Page 13
1 February 2009 and the time you became employed 1 meeting per se was in the summer months. 1
2 by United Expressline, did you hold any other 2 don't remember. Last-- I don't recall exactl
3 titles or positions in any other companies? 3 the date. It was just to approve the :
4 A Not that I'm aware of, that I would have. 4 resignation of Mark Baumann.
5 Q Atthe time you became an employee of United 5 Q Didthe board set your salary at 165?
6 Expressline, why did you decide to take on that 6 A Yes.
7 employment? 7 Q Hasthat been the same salary since you began
8 A Having served as CEO and having been involved 8 working at United -- '
9 in United Expressline since the acquisition by 9 A Yes.
10 Obsidian in 2001, I believe it was, I had a 10 Q --since March2011?
11 close knowledge of the company. I met withthe, 11 A Yes.
12 management of United Expressline and we felt 12 Q Do youreceive any bonus or incentives other
13 that there might be an opportunity to put 13 than just the yearly salary?
14 together an acquisition, given the circumstance 14 A No.
15 at Obsidian, and so we decided to go forwardas| 15 Q Isthere any kind of contract where you are
16 a team and devote our effort towards that as 16 entitled to any bonuses based on performance offf
17 well as continuing United Expressline. 17 any other indicators? ‘:
18 Q Soisitcorrect you always held the title of 18 A No.
19 CEO of United Expressline? 19 Q Isthere any plan for bonus payments at all?
20 A I believe that was the title that I had up 20 A Thereis for the other managers. Not for
21 there all the time, yes.. 21 myself.
22 Q Could you identify who the other managers are 22 Q Why is that?
23 at United Expressline? 23 Why aren't you eligible?
24 A Todd Bontrager is president, Dave Wagner is 24 A Well, just didn't feel like that it was .
25 vice president, and Lynn Woodiwiss is vice 25 appropriate for me. They're the day-to-day

4 (Pages 10 to 13)
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In Re: Fair Fiance Company, Brian A. Bash , Chapter 7 vs Terry G. Whitesell TERRY G. WHITESELL

10-50494 May 3, 2012
Page 14 Page 16|
1 managers and more directly responsible for the 1 Q That's monthly?
2 performance of the company. 2 A Yes.
3 We do have employment contracts or 3 Q Do you pay estimated taxes or do you have taxes
4 agreements in place. 4 deducted prior to paychecks being issued to
5 Q Andif's correct you've provided all the 5 you?
6 financials on that company to the trustee, 6 A They withhold taxes relative to state and
7 right? 7 Medicare, Social Security, I guess.
8 A I well, yes, I know we have. 8 Q Allright
9 Q Allright 9 A Not federal tax, I don't believe.
10 A They employ an outside firm to do evaluation, 10 Q Federal taxes are not withheld?
11 studies, so they have all the data. 11 A No.
12 Q Isyour CEO role at United Expressline your 12 Q Do youhave to pay those like you would --
13 only employment? 13 A Thaven't had to of recent, but yes.
14 A Yes. 14 Q Allright. One question I did have is: Based
15 Q Do you have any other source of income, other 15 on your salary, it seemed like the net
16 than the ones you've identified in this 16 take-home monthly pay was rather high. Can
17 personal financial statement? 17 that be explained by the fact that the federal
18 A No other source. 18 taxes are not deducted from the paycheck?
19 Q How long has TGW Consulting been defunctor,I 19 A Yes.
20 guess, inactive? 20 Q Who made the decision not to deduct those
21 A Probably since the start of 2011 or right 21 federal taxes from the paycheck? v
22 shortly thereafter. 22 A My accountant firm in Indianapolis advised thatj
23 Q Whatkind of work did you do with that 23 there wasn't a need to do so. '
24 consulting firm? 24 Q Why did they say to do that?
25 A Primarily in the marketing and manufacturing 25 A  Because of my loss carry forwards on my incom .
Page 15 Page 17|
1 distribution consulting work. 1 Q Canyou explain that a little bit?
2 Q Andwho did you work with, what kind of 2 A Unfortunately, I've had a lot of losses in
3 companies? 3 business investments and securities and so ‘
4 A Manufacturing firms, primarily. 4 forth, I suppose, but it was their recommend. .
5 Q What's your expertise? 5 Q So,in other words, they think you're not going|.
6 ‘What was your expertise in that consulting 6 to have to pay federal taxes, so they're not
7 firm? 7 withholding it from your paycheck?
8 A Well, my prior life, I was involved in a 8 A Well, this year. I don't know about
9 manufacturing firm in Richmond, Indiana, Wayne 9 forthcoming years.
10 Corporation, who was a school bus manufacturer, 10 Q There's also a pension that is in the amount of
11 national company, and I had been there 25 years | 11 about $2,100 a month, and it looks like it says |
12 and primarily in the role of sales and 12 "Terry" there, which I assume is your pension? .
13 marketing, all the chairs up through executive 13 A Yes.
14 vice president, sales and marketing, and then 14 Q What's that pension related to?
15 ultimately became president of the company,and; 15 A My employment when I was with Wayne
16 so I had a rather lengthy background in that 16 Corporation, the school bus manufacturer in
17 area. 17 Indiana.
18 Q Allright. Thank you. 18 Q And that's paid on a monthly basis?
19 If you could look at page two of that 19 A Yes.
20 personal financial statement, Mr. Whitesell, 20 Q Does that pension vary at all in amount?
21 you have listed income of various sources. 21 A Unfortunately, it doesn't.
22 I'd like to ask you about your net income 22 Q It'safixed pension?
23 from United Expressline, and it's true that 23 A Yes. .
24 number. says 12,2837 24  Q Do you know the health of that pension fund?
25 A Yes. 25 A From my knowledge, it's stable, and the

5 (Pages 14 to 17)
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In Re: Fair Fiance Company, Brian A, Bash ,

Chapter 7 vs Terry G. Whitesell

TERRY G. WHITESELL

10-50494 May 3, 2012
Page 18 Page 20
1 information they send us every year says 1 Jason Lueking is with; another firm, Plopper
2 they're good. 2 Associates; another one with Buddy Pyl --
3 Q Who pays the health insurance? 3 MR. SWOPE: Pylitt.
4 Is that United Expressline? 4 A Buddy Pylitt.
5 A United. 5 Q How do you spell that?
6 Q And of course you receive, you and your wife, 6 MR. SWOPE: Go ahead.
7 receive, Social Security, correct? 7 A T was going to say it's P-l-i-o-t-t.
8 A Yes. 8 MR. SWOPE: Mightbea Y, P-l-y.
9 Q Any other sources of income not listed here? 9 Q Iknow what Mr. Swope is helping you with.
10 A No. 10 How about Mr. Lueking?
11 Q Thenext page is page three of the financial 11 Is he also helping you with these same
12 statement. 12 cases here, Fair Finance?
13 There is an entry for mortgage to Chase 13 A To some degree. He started on the first case,
14 Bank of about $6,900. 14 and then as it turned into different cases, he :
15 Is that for both of your houses? 15 recommended Greg's firm.
16 A Yes. 16 Q Is Mr. Lueking helping you with any other cases
17  Q Does that include any other homes? 17 outside of the Fair Finance lawsuits?
18 A No. 18 A Not that's me personally, no.
18 Q There's also an entry for your wife's car for 19 Q Whatelse is he helping you with, what
20 about $620. 20 company Or -- ‘
21 What kind of car is that? 21 A Herepresents United -- well, let me - excuse
22 A 1It'sa2008 Toyota Solara. 22 me. He's representing Trailer Acquisition, ‘
23 Q Why is that monthly payment so high on that| 23 Incorporated, which is the group attempting t ‘f
24 vehicle? 24 purchase United Expressline. ‘
25 A Iguess we paid so much for the car. Idon't 25 Q Allright. So he's helping you with that
Page 19 Page 21|
1 know. 1 acquisition?
2 Q Real estate taxes, is that paid directly to you 2 A Yes.
3 or is that taken out of your mortgage payments? 3  Q Anyother -
4 A No; we pay it direct. 4 A That's billed — excuse me. That's billed
5 Q There's an entry for insurance premiums. 5 separately to that group, not to me.
6 Who is your carrier, insurance carrier? 6 Q Sothat doesn't come out of this 1,200 a month?
7 A Alistate on the home in Indianapolis and 7 A No. ':
8 Universal and Hartford on the Florida property. 8 Q You've mentioned Plopper & Associates.
9 Q How about the life insurance? 9 ‘What matters do they handle for you?
100 A Thelife insurance, both my wife and I, 10 A Litigation that's with Frontier Insurance
11 principal policy is with Genworth, and I think 11 Company.
12 we have an additional policy that expires next 12 Q That's the one pending in Indiana?
13 year with First Colony, if I recall. 13 A Yes,yes.
14 Q Isthere any cash value in those? 14 Q This $1,200 a month being paid to legal fees,
15 A No,sir. 15 is part of that to Mr. Plopper for the Frontier
16 Q Talso see, it looks like, about $600 a month 16 lawsuit?
17 you pay to help your father's nursing care. 17 A Yes, and that's an average number that I jus
18 A Well, that was true till about last week. He 18 analyzed and divided by the 12. L
19 passed away last week. 19 Q You've mentioned a Pylitt?
20 Q Oh,I'msorry. 20 A Yes.
21 There's also an entry for about.$1,200 a 21 Q Who's that lawyer and what's he helping you
22 month legal fees. 22 with?
23 Which legal firm is that? 23 A He -- when-the first investigations or when th
24 A This firm that's representing me here today. 24 investigations occurred on Mr. Durham, the |
25 There's also afirm in Indianapolis that 25 federal authorities also wanted to meet with

6 (Pages 18 to 21)
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In Re: Fair Fiance Company, Brian A. Bash ,

Chapter 7 vs Terry G. Whitesell

TERRY G. WHITESELL

10-50494 May 3, 2012
Page 22 Page 24§
1 me, and it was required that I have counsel 1 MR. SWOPE: (Indicating.)
2 separate from Mr. Durham and from the 2 A Yeah. That's miscellaneous for clothing.
3 representatives of Obsidian, so I had to employ 3 Q  Oh, for clothing?
4 him. 4 A Personal issues, you know, shampoos, I guess}
5 Q Isheacriminal defense attorney? 5 all those kinds of things. ‘
6 A That could be. 6 Q Miscellaneous expenses --
7 Q Ishe an Indianapolis lawyer? 7 A Yes.
8 A Yes. 8 Q --forsundry items?
9 Now, there's - if I may? 9 A Yes.
10 Q Sure. 10 Q Personal items?
11 A There's an additional lawyer that Thavenot | 11 A Yes, clothing.
12 paid any funds to, nor have I met with, that 12 Q Andyouhave $1,000 a month?
13 would represent me if there were any 13 A The best we could estimate on it, you know.
14 Obsidian-relative items involved that I'mnot | 14 Q Allright. If you could turn to the next page,
15 sure how they break it down, but they assumed 15 Mr. Whitesell, and you do reference a couple of
16 the representation responsibility for any 16 entries where you refer to notes further back,
17 Obsidian employees on noncriminal cases, I 17 and we'll go there soon, T just want you to
18 guess. I've never met with him yet. I've 18 confirm that you do not in fact have a safety
19 signed a piece of paper that says he's who 19 deposit box?
20 would represent me. 20 A Idonothave one.
21 Q Who's that attorney? 21 Q Ifyoulook at the next page, you also refer to
22 A Give me a minute. 22 a note six, which we'll talk about shortly, but
23 Incidentally, the firm that Buddy is with 23 I want to draw your attention to the section
24 is Katz & Korin. 24 "Business Interests," and I just want you to
25 Q Who's Buddy? 25 confirm whether or not you have any kind of
Page 23 Page 25|
1 A That's the Buddy Pylitt or -- that's who he's 1 ownership in any businesses.
2 with. 2 A Not any that are continuing to exist, but I had
3 Q Oh,Isee. Katz and Korin is the Pylitt 3 some obviously ownership interest in Obsidian, |
4 criminal defense attorney from Indianapolis? 4 which I consider obviously no longer in
5 A Yes. 5 existence.
6 Q Allright 6 Q What was your stake in that company, Obsidian
7 A The other firm representing Obsidian employe¢s 7 Enterprises?
8 is Borland, B-o0-r-l-a-n-d & G-a-e-r-t-e in 8 A Ihad a percentage of the stock, and I don't
9 Indianapolis. 9 know what that was.
10 Q Thank you. 10 Q Wasthat owned through one of the partnerships
11 A [Ialso have representation by Birk, Gross, Bell | 11 or did you own it directly?
12 & Coulter, an accounting firm in Indianapolis, 12 A Idon't know that answer. I don't know.
13 in the tax — IRS tax issue. 13 Q Atwhat point did you have the sense that your
14 Q Isthatincluded here in these fees? 14 Obsidian stock was not worth much or anything
15 A [Ibelieve it is, yes. 15 at all?
16 Q Who's your main contact there at that firm. 16 A Well, Ithink that became somewhat obvious i .v
17 A Jeff Birk. 17 probably 2008. ’
18 Q There's also an entry back at page three of 18  Q The early part of 20087
19 this personal financial statement that says 195 A [Idon'trecall, but it just appeared to be.
20 "Misc. for closing estimate." 20 Q You're also the owner of TGW Consulting?
21 Am I reading that correctly? 21 A Yes.
22 A I'm sorry; what page? 22 Q Butyoudon't have any value in that company?
23 Q It's page three of your personal financial 23 A No.
24 statement, "Expenses/Disbursements," the bottom 24 Q Any other companies that you have an ownership}

BN
o

there, $1,000 a month.

interest in --
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Page 26 Page 28 |
1 A No. 1 A TI'venever heard anything, so —
2 Q --evenifthey're defunct? 2 Q Does that property have two mortgages on it?
3 A Well, other than those that were involved in 3 A Yes.
4 Obsidian, that's all, and that was just through;y 4 Q  Are those the original mortgage companies frorp
5 Obsidian, nothing separate. 5 the purchase in 2005?
6 Q Allright. You didn't have a direct ownership 6 A Idon't recall, truthfully, whether it does or
7 in those companies? 7 does not. I don't remember. .
8 A No. 8 Q When you bought the property in 2005, what dii
9 Q Youhad it through Obsidian? 9 you pay for it?
10 A Yes. 10 A Right at $920,000.
11 Q Ifyouwould turn to page eight of your 11 Q How did you finance the purchase? ,
12 statement, Mr. Whitesell, it lists under 12 A TIborrowed -- I didn't borrow; I took money
13 Section 10 the real property that you own, rent 13 from my 401K program.
14 or lease. 14 Q How much did you take from the 401K?
15 A Yes. 15 A Approximately 20 percent, so it's around
16 Q We've already talked about your property at 16 185,000, I think.
17 Admirals Bay Drive. 17 Q Andthen you mortgaged the rest?
18 Could you confirm for me the address of 18 A Yes. :
19 that second property, because it's hard to read 19 Q Wasit from Chase Bank that you obtained the |
20 on this document. 20 mortgage? ‘7
21 A Sorry. 4005 Gulf Shore Boulevard, North,in 21 A  Well, itis now. I don't recall if they were
22 Naples, Florida 34103, Unit 401. 22 the initial ones or not.
23 Q Whattype of property is that? 23 Q Do yourecall at some point getting a second
24 A It's a condominium. 24 mortgage on that property?
25  Q Andyou have here that you purchased it in 25 A Those were both done simultaneously.
Page 27 Page 29|
1 2005; is that correct? 1 Q The first and the second? '
2 A That's correct. 2 A Yes. One was a line of credit, home equity.
3 Q Areyouthe sole owner of that property? 3 Q How much time in a calendar year do you spend
4 A It's in my wife's trust, yes. 4 in your Naples property?
5 Q And when was it transferred to your wife's 5 A Notenough.
6 trust? 6 Q Howmuch would you say? .
7 A Probably in 2010, technically. 7 A Well, my wife spends maybe four months total, |
8 Q When that property was purchased in 2005, in 8 and I go back and forth to some degree. '
9 whose name was it titled? 9 Q Inacalendar year, would you guess a couple
10 A Terry and Julia Whitesell. 10 weeks, a couple months? v
11 Q Thenin 2010 that property was transferred to 11 A No; I probably spend two months, a month and 1
12 your wife's trust? 12 half.
13 A Yes. 13 Q Whoelse, other than you and your wife, use
14 Q Do youknow why that was done? . 14 that property?
15 A Iforgot to do it in 2005, when we bought it. 15 A Noone.
16 Q Youhad intended to transfer it to the trust? 16  Q Youdon'trent it out?
17 A Yes. ‘ 17 A No.
18 Q Atthe time that the property was transferred 18  Q Does your other family use it?
19 to the trust in 2010, did it have mortgages on 19 A Only if we're there, they come down. Spring
20 it? 20 break.
21 A Yes. 21 Q Have you ever tried to sell your property --
22 Q Did the mortgage company say anything aboutthe 22 A No.
23 change of ownership? 23 Q --Naples property?y
24 A No. 24 A No.
25 Q They allowed it to go through? 25  Q Youhave a current fair market value here of
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Page 30 Page 32
1 725,000. 1 h&RJSVVOPE:I)oyourmnmnberwho§
2 Where did you come up with that number? 2 did the appraisal?
3 A Justasinformation that's been derived from 3 THE WITNESS: No.
4 watching other properties down there. 4 MR. SWOPE: If he has it, I'll
5 The Florida condominium price range has 5 provide it.
6 taken a horrible hit, and I've observed what 6 THE WITNESS: Yeah.
7 other condos are selling for both in our 7 MR. PROANO: All right. The most
8 condominium complex and in the area, and I'm 8 recent statements from the four
9 estimating what I think it would be, and of 9 mortgage companies involved and the
10 course it depends upon the length of time that 10 last three years of homeowners policies
11 you're willing to sit with it for sale. 11 for the last two houses. So, for each
12 Q Going back to your primary residence, do you 12 house, three years of insurance
13 remember how much you paid for that house in 13 policies, if you're willing to provide
14 October of '99? 14 it, obviously.
15 A It was either 790 or 729. 15 THE WITNESS: Yeah.
16 Q Chase Bank, which is listed here as the 16 MR. SWOPE: Yeah, not a problem.
17 mortgage holder, was that the original loaner? 17  Q No other real estate?
18 A Idon't believe so, no. 18 A No. |
19 Q Does that have a second mortgage on it as well? 19 Q Inthe last 10 years, have you owned any othef
20 A Yes. 20 real estate, other than these two properties - |
21 QDo youknow when the second mortgage was takea? 21 A No.
22 A 1believe in 2005. 22 Q --indirectly or directly?
23 Q Youhave a fair market value here of 900,000 23 A No.
24 for that house. 24  Q Do youhave any assets overseas?
25 How did you apprize that value? 25 A No.
Page 31 Page 33
1 A That was my best estimate. 1 Q Doyouhave any money in any foreign bank
2 The Indianapolis market is like many home¢ 2 accounts?
3 markets. It's taken a decrease in values, and 3 A No. :
4 I'm just estimating it upon what I think it 4 Q Number 11 lists equity interest in a membership
5 might bring, but I -- other than that, that's 5 of a country club.
6 the best guidance. We had an appraisal a few & A Yes.
7 years ago and it was appraised in the nine 7 Q How did you arrive at the value of 13,0007
8 hundreds, if I recall. Would we still get in 8 A That was the equity infusion that I had to pa
9 the 900s? Well, I'd have to, let's put it that 9 in to be a member. ’:
10 way, but I don't know for sure. 16 Q Isthat like a capital infusion?
11 Q Allright 11 A Yes.
12 A There's not been a home sold right -- that's 12 Q Couldyou get it out if you wanted?
13 comparable in our area right of recent, so I 13 A TIhaven't been successful so far. I'm on a
14 don't know. 14 list of many.
15 MR. PROANO: Greg, if you'd be so 15 Q You're on alist to get it out?
16 kind, I'm going to ask for a couple of 16 A Yes.
17 things for these houses. 17 Q Why isitthat you can't get it out?
18 MR. SWOPE: Uh-huh. 18 A There-- and I can't recall exact terms, but
19 MR. PROANO: The appraisal that 19 they have to sell four of their own before
20 Mr. Whitesell referenced. 20 they'll sell one of a resigning member, if I
21 MR. SWOPE: Do you have a copy of 21 recall, and in two years or so I think I've
22 that, Terry? 22 moved down or up one in that category.
23 THE WITNESS: I would assume wedo, 23 Q  What number are you on the list?
24 somewhere. I haven't -- you know, it's 24 A Ithink I'm number 50.
25 a few years back, so -- 25 Q People aren't golfing, huh?
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Page 34 Page 36 |
1 A Well, I think it's manipulation of membershipy 1 Q Where is the lawsuit pending?
2 categories, I believe, but I'm no longer a 2 A Well, IRS in Indianapolis is, but I don't know
3 member, obviously. ' 3 if it's coming out of the Cincinnati office or
4 Q Ifyou'dturn to the 10th page of the 4 not, but -
5 statement, the section that talks about 5 Q Isitan actual lawsuit or just a tax dispute?
6 Additional Asset Information. That's right 6 A Wellit'sa--
7 above your signature. 7 MR. SWOPE: It's my understanding
8 A Yes. 8 that a lien was filed, and his
9 Q One question I do have is: When the Naples 9 accountant has it on administrative
10 property was transferred to your wife's trust, 10 appeal and they have a hearing coming
11 did the trust give anything back to your wife 11 up May 9th.
12 for that transfer? 12 THE WITNESS: May 9th.
13 A No. It cost me to transfer it, I know that. 13 MR. SWOPE: My understanding is
14  Q Justthe transaction fees, correct? 14 they're contesting the amount and
15 A Itseemed like to me it was like $2,400 or 15 validity. That's what the
16 something like that, some kind of Florida fee 16 administrative process is now.
17 to do it. 17 Q Do youhave personal liability on that
18 Q Butdid the trust itself give anything to you 18 potentially?
19 and your wife in exchange for that property? 19 A Yes.
20 A No. 20  Q Because of the payroll issues --
21 Q The second question here is if you or your wife {| 21 A Yes.
22 have transferred any assets with a value in 22 Q Howmany employees did DWA have that it
23 excess of $2,000 since November 1st, 20087 23 potentially should have paid taxes on?
24 Obviously the correction to that would be 24 A Well, it ranged from eight probably down to
25 the Naples property. 25 at the end.
Page 35 Page 37|
1 A That's correct. Ididn't recognize that. 1 Q Is DWA another company that should have been
2 Q That's okay. 2 listed here earlier as a company that you
3 Is there anything else that should be 3 owned?
4 corrected here for that property? 4 A Well, at that time it would have been, yes.
5 A Not that I'm aware of, no. 5 Q Andjust for the record, that's Durham,
6 Q Andis it your signature here for Terry 6 Whitesell & Associates, the name of the
7 Whitesell? 7 company?
8 A Yes,itis. 8 A Yeah, yeah.
9 Q We're going to go into some of the notes now, 9 Now, if I may, I'll clarify that, then. I
10 the next page, "Notes to Financial Statement." 10 was thinking of DWA and Durham Whitesell |
11 It mentions, first of all, an IRS tax lien 11 Leasing or D.W. Leasing and Champion and thoge
12 lawsuit in the amount of 60,000 plus penalties. 12 being defunct, you know. -
13 ‘Who's representing you in this case? 13 Q D.W. Leasing is a company that you owned, but
14 A Birk, Gross, Bell & Coulter. 14 is it directly or through Obsidian that you
15 Q What's the allegations by the IRS? 15 owned it?
16 A This is against DWA, Durham, Whitesell & 16 A It wasdirect.
17 Associates, for unpaid employee taxes for a 17 Q Howmuch of D.W. Leasing did you own or do yoy
18 period in 2009, as I recall it. Mr. Durham 18 own?
19 always handled all that, paid whatever, if 19 A Ithink it was in the 45 percent range,
20 there was payments that had to come from any 20 something like that.
21 source. I didn't realize he hadn't made them 21 Q Who owns the balance of that company?
22 until I got hit with it, and obviously they're 22 A Well, Tim Durham, and then if I recall there
23 not going after him. 23 was someone else that he had assigned some few
24  Q They've decided not to go after him? 24 shares to for working in it or something. I
A

i N
q o

They apparently have, yeah.

1 DN
i

don't remember now.
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Page 38 Page 40§
1 Q Then what other defunct companies did you have 1 fellow by the name of Tony Schlichte - '
2 a direct interest in? 2 Q Yeah, Ihave.
3 MR. PROANO: And I'm going to ask, 3 A Wasityou? Okay.
4 Greg, that you supplement this with 4 ~- and got our information on it. We ‘
5 that list of companies, even if they're 5 provided whatever knowledge and data that we
6 defunct. It's important to us, if 6 had.
7 that's okay with you. 7 Q Allright. ,
8 MR. SWOPE: Okay. 8 A There's two buses located in Indianapolis that
9 A Well, you know, there was Obsidian Capital 9 are on a storage lot, and -- ”
10 Company; Obsidian Capital Partners; Champion 10 Q  Sure. f
11 Trailer; Custom Trailer; John Evans 11 A Idon't believe both of those are D.W. Leasing, .
12 Manufacturing; Durham, Hitchcock, Whitesell; { 12 though. Z
13 Pyramid Ceach, D.W. Trailer and Champion 13 Q Who would they be owned by; do you think?
14 Trailer. 14 A  Well, I think one of them is D.W. The other
15 Q Do you have in front of you the percentage 15 one might be Obsidian Leasing.
16 ownership of those companies? 16 Q Allright. You're right. :
17 A No. 17 A Then there's one that's D.W. Leasing that's on|
18 Q Allright. Let's start with D.W. Trailer. 18 a sales contract and the income is going into :
19 Does it have any assets, that company? 19 that checking account.
20 A Not that I'm aware of. 20 Q In Mississippi?
21 Q When was the last time it was operating? 21 A Yes, and just yesterday I received a call from |
22 A Idon'trecall specifically. 22 Tony saying that gentleman wants to buy out th :
23  Q How many years ago? 23 balance of that - f
24 Just give a -~ 24 Q Allright.
25 A Five. Four, five, six. 25 A --and he'll need somebody to sign off on it.
Page 39 Page 41}
1 Q It's been defunct for a long time? 1 Q What's the balance owed on that, the sales '
2 A Yes. 2 contract?
3 Q IsDurham a part owner of that? 3 A Ijust guesstimate, because I don't know. I'd
4 A Yes. 4 say 24, 25,000, but I'm not a hundred percent
5 Q Anyone else part owner of that? 5 sure.
6 A Not that I'm aware of. 6 Q Who controls that Mississippi bank account?
7 Q Howabout D.W. Leasing? 7 A Tony.
8 A Well, that was in the end of the setup tolease 8 Q In whose name is that account?
S buses to Pyramid Coach or others,and I think 9 A  Well, D.W. Leasing, I believe.
10 it was just Tim and I, but there might have 10 Q Who has the authority to release those funds to
11 been another small percentage partner in it. 11 the trustee?
12 Q Isthat operating, that company? 12 A  Well, you people came to Tim's attorney, I
13 A Well, up till the time that you people, in 13 believe, and asked him for a signed release,
14 essence, have taken over the item it had buses; 14 and I don't know whether it was obtained or |
15 a couple of buses, I think, remaining in it 15 not. Jason was contacted, my attorney there in
16 .  that we were trying to sell. 16 Indy, and - possibly by you and asked for that |
17 Q There's three buses, right? 17 release and we said we'd provide it, but have |
18 A Itcould be. I don't recall. I mean, it was 18 never been provided with any information to dd
19 in that group. 19 so.
20 Q Are those still out there, those three buses? 20 Q Do you have the authority to sign a release to
21 A There's - they are still out there. I don't 21 allow us to obtain those funds?
22 know, without notes here, which is which. 22 A Asfar as I know, I would. Idon't --
23 There was other buses involved -- 23 Q Youdon't see why not?
Q  Allright. 24 A TIdon't know why not.
A Q

-- but one of your attorneys has spoke to a

[\
]

All right. And Mr. Schlichte has control of
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1 those funds and can send those to us? 1 A No.
2 A Yes. 2 Q Do youknow what the fate of that company has
3 Q Do youknow what's the balance in that account? 3 been? :
4 A Estimate, because I don't know for sure. I'd 4 A Yeah, they defaulted on payments to us and t :;
5 say 12, 13,000, 14, maybe. I don't know. 5 their bank and the company failed then and w
6 Q Isthere anyone withdrawing any money from that 6 - Tim took back both that and John Evans,
7 account? 7 which was a part of it, and the Custom Trailer
8 A No. Not to my knowledge. I'm not a signer on 8 part was - wasn't anything left of it.
9 it, so X don't get any of the information. 9 Q When was that taken back, those two companies},
10 Q Youalso mentioned you own part of Obsidian 10 A Idon't recall specifically. I'll say 2003 ‘
11 Capital Company, Obsidian Capital Partners. 11 or '4. 1 don't recall specifically --
12 ‘Was that the vehicle through which you had 12 Q Allright
13 shares of Obsidian Enterprises? 13 A - butit was taken back.
14 A Yes. 14 The Evans portion was still an operating
15 Q Do youknow whether or not those are 15 entity and we eventually sold it to -- their
16 functioning entities anymore? 16 legal name I'm not sure, but it was Strict
17 A Idon't know the legal status of them remaining 17 Trailer, and I think their basis was out of
18 anymore. They're not anything that's occurring 18 Pennsylvania, but I don't recall their
19 other than with you people. 19 corporate legal name.
20  Q Champion Trailer, what was your stake of 20 Q Do youremember how much you sold it for?
21 ownership interest in that company? 21 A No.
22 A Probably 50 percent. 22 Q When was that transaction? .
23 Q Who owned the balance of that? 23 A Probably 2005 or something, thereabouts, '4 |
24 A Tim Durham. 24 or'S.
25 Q  What's the status of that company? 25 Q What was your ownership in John Evans?
Page 43 Page 45 v
1 A Itwasclosed in 2006, 1 believe. 1 A Well, Iassume it was 50 percent when we sold
2 Q Do youknow why it was closed? 2 it. v
3 A Wejust ran out of business. We tried and the 3 Q Youalso mentioned a company called Durham,
4 business was good and eventually the business 4 Hitchcock, Whitesell?
5 just dried up. 5 A That was the one that owned and that bought |
6 Q How about -- was it Custom Trailer? 6 Custom Trailer and Evans Trailer and sold the|
7 A Custom Trailer was acquired in about 1999 by 7 two to Mr. Hitchcock and other partners, and '
8 Durham and a fellow named Roe Hitchcock and 8 that's the one that's involved in the Frontier
9 myself. 9 Insurance lawsuits.
10 Q That was the subject of that lawsuit down 10 Q Durham, Hitchcock, Whitesell, what kind of
11 south, I think? 11 company is that?
12 Do you recall that lawsuit by a bankruptcy 12 A It was just a limited liability company, as T
13 trustee against you guys? 13 recall.
14 . A No, that wasn't that one. 14 QDo youknow what state it was incorporated in?
15 Q That was a different case? 15 A Probably Indiana.
16 A Yes. 16 Q When was the last time that functioned?
17 Q How about Custom Trailer? 17 A Whenever the Strict Trailer — or whenever
18 What happened to that? 18 Custom and Evans was sold to Mr. Hitchcock.
19 A Well, that's the one we're speaking of, Custom 19 Q That was it?
20 Trailer. We sold that to an entity that Roe 20 A Yes.
21 Hitchcock was a part of. He and some other 21 Now, the only remaining is that we're
22 investors bought it from us. 22 being sued by this Frontier Insurance Compan
23 Q Inwhat year? 23 Q Correct. .
2002, maybe. 24 A They're suing Durham, Hitchcock, Whitesell.

Do you know what the sales price was?

[ IS
6]

Now, they're not suing the company; they're
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Page 46 Page 48}
1 suing you personally? 1 ownership that I know of -
2 A Yes. 2 Q Allright.
3  Q Because you had a personal indemnification 3 A --anywhere that I've got.
4 agreement? 4 Q Ifthat's the case, just make sure to note
5 A Yes. 5 that.
6 Q We'll talk about that in a second. 6 A Okay.
7 A Yeah. 7 Q There's also a company out there that owns a
8 Q Finally, Pyramid Coach, you mentioned having a 8 truck that has a TV in the back of the truck.
9 ownership stake in that. 9 Do you know what I'm talking about?
10 Now, what was your interest in that 10 A Yes.
11 company? 11 Q What's that company?
12 A Idon't know the percentage in that. 12 A Ithink that company's name is GoVision.
13  Q Who else would have -- 13 Q Who owns that company?
14 A Well, Tim Durham, and I think there was some, 14 A It's an independent, separate company. I don't
15 percentage to Jeff Osler and maybe Steve 15 know who owns it. It's not anything affiliated
16 Blazing. 16 with us.
17 Q How do you know Steve Blazing? 17 Q@ What's the relationship between GoVision and
18 A Steve was a marketing separate company in 18 the Obsidian companies? !
19 Indianapolis, had his own business and so 19 A Back when GoVision came to Champion Trailer th
20 forth. 20 build a trailer to transport their video ‘
21 Q What was his name of his company? 21 screens, which is one of these gigantic video
22 A Steve Blazing. 22 screens, Champion bujlt or modified the
23 Q What was the name of his company; do you 23 trailer, I think it was, to place their video
24 recall? 24 screens and video equipment on.
25 A Iwant to say it was Blazing and Company, but{ 25 Q Sowas the video screen ever owned by Champion? v
Page 47 Page 49
1 don't know for sure. 1 A No.
2 Q Allright. And you think Durham and Blazing 2 Q Allright. Was GoVision paying any of the
3 had an interest in that Pyramid Coach as well? 3 Obsidian companies anything for that?
4 A Well, 1 know Durham did, but I think Osler and 4 A No. Ibelieve they had a lease with -1
5 Blazing had some interest in it. 5 didn't have anything to do with this, but I
6 Q What was Pyramid Coach's business? 6 think it was with Point Leasing.
7 A They were a management operating company for 7 Q Correct.
8 operating buses that transported primarily 8 A Yeah.
9 celebrities, entertainers. 9 Q Do youknow if that's still being paid, that
10  Q Did it own any assets or was it just a 10 lease?
11 management company? 11 A Nosit's been paid off.
12 A Well, I assume it was mostly a management 12 Q Asofwhen?
13 company. If they had any assets, it was 13 A ThelastI knew about it was probably six,
14 probably office furniture, maybe some shop 14 eight months ago.
15 equipment, something. 15  Q Allright.
16 Q When was the last time it operated? 16 A They have contacted myself and others, trying|
17 A Probably 2007, maybe. 17 to get the title cleared on the vehicle. ;
18 Q I'm going to ask you if you could go back to 18 Q Isthat the trailer you're talking about?
19 your personal financial statement, maybe make 19 A Yeah, and there was a tractor connected with
20 another note. 20 that, I believe.
21 What I'd like to do is have you list all 21 Q Who actually owned that tractor and that
22 the companies that you've owned over the last 22 trailer?
23 10 years and your interest in those. If their 23 A Well, there was a leasing company in Wisconsi
24 value is zero now, just put zero. 24 that I believe actually had the equipment some |

|
&)
>

Yeah. Idon't have record of the percentage of

N
H oo,

way.
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Page 50 Page b2 E
1 Q Who owns the title of the tractor and trailer? 1 A Steve Plopper.
2 A Well, Point Leasing, I suppose. 2 Q Andyou're paying him for that representation? |
3 Q IsitPoint Leasing? 3 A Yes,Iam. '
4 A Idon't really know for sure, but I think 4 Q IsMr. Durham and Mr. Hitchcock also
5 that's it. 5 represented by the name lawyers?
6 Q Who owns Point Leasing? 6 A Yes.
7 A Asfar as I know, it's strictly Tim Durham. 7 Q Areyou paying all the bills for all three
8 Q Didyou know where any of those funds paid by, 8 defendants?
9 GoVision to Point Leasing went to? 9 A No.
10 A Iknow some went direct to Tim Durham, yes. 10 Q Are they being shared among the defendants? |
11 Q Do youknow where the other funds went to? 11 A To the best of my knowledge, they were aske
12 A No. I mean -- 12 I don't know who, other than myself, has paid}
13 Q Allright. 13 Q Allright. But Mr. Plopper is not doing it ;
14 A -- Point Leasing, when Point Leasing had an | 14 pro bono for you?
15 account. 15 A No. He did for many years, but now he want
16 Q It wasn't any funds to you? 16 paid.
17 A No. 17 Q When you say "he did for many years," on this |
18  Q How much were they paid a month? 18 specific case, you mean?
19 A Idon't know. 19 A Yes.
20  Q Any other companies that you've had any 20  Q Ifthat case were unsuccessful, if you were
21 ownership interest in the last 10 years that 21 unsuccessful on appeal and were required to
22 you can recall? 22 post the bond, would you declare bankruptcy at
23 A That's the best I can recall at present. 23 that point?
24 Q Allright. Well, what I'll do is T'll get the 24 A Tassume I wouldn't have any alternative but
25 updated list, because that is important for 25 for that.
Page 51 Page 53|
1 us -- 1 Q Apart from the lawsuits that are pending
2 A Okay. 2 against you related to the Fair Finance
3 Q --andifthere's issues that can be answered 3 bankruptcy and this lawsuit that's pending in
4 over email, we'll follow up on that. 4 the Seventh District in Indiana and the IRS tax
5 A Sure. 5 lien, do you have any other litigation out
6 Q Going back to the "Notes" section of your 6 there against you?
7 statement, this case that's listed as number 7 A Thave a demand payment letter from PNC Ba
8 two in the lawsuits against Mr. Durham, 8 that's not been filed as a suit. It's relative
9 Mr. Hitchcock and you I understand is appealed 9 to one of the buses that you had mentioned.
10 at the Seventh Circuit; is that correct? 10 Q When did you get that letter from PNC?
11 A Ibelieve that's correct. 11 A Over ayear ago, maybe.
12 Q Haveyou had to post that surety bond of 1.5 12 Q And what has PNC decided to do with that
13 million or did you get a bond to stay that? 13 letter?
14 A No; we've filed the paperwork to say we didnit 14 A Well, they had agreed to accept a reduction in
want to pay it. 15 the obligation down to 70,000 if we could find
Q Allright. Did they allow you not to post the 16 a buyer, and they had then -- I believe they
bond pending the appeal? 17 agreed to release the bus if we could pay them
A That's correct. 18 50 and then pay them the balance of the 20.
Q Do you have personal liability for that bond? 13 Q Yeah
A Yes. 20 Are you personally obligated on that note?
Q Isitonly a portion of the 1.5 million? 21 A Yes.
A It's joint and severally. 22 Q Who is the principal signer of the promissory
Q Joint and several liability? 23 note.
A Yes. 24 A Myself and Tim Durham.
Q  Who's your counsel in that case? 25 @ Bothof you personally?
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1 A Yes. 1 and tried to leave a word with possibly you - |
2 Q It wasn't through a company you loaned this 2 1 apologize, I don't know —-
3 money -- 3 Q Youdid, yeah. v
4 A Well-- 4 A - of the prospective buyer and I informed him
5 Q - orborrowed it? 5 of your contact.
6 A No; it was through -- I mean, they wanted 6 Q Idid speak with the prospective buyer, yeah,
7 personal guarantees. 7 but I haven't heard back from him.
8  Q These are personal guarantees securing a 8 A Oh, haven't you?
9 promissory note made by one of the other 9 Q No.
10 companies? 10 A His big concern was getting both titles, you
11 A I think they're just personal guarantees. I 11 know.
12 don't know that. They're personal gnarantees.; 12 Q Sure.
13 I know that. 13 PNC has you personally on that one bus?
14 Q Isee. 14 A On the one bus, yes.
15 What's the status of that negotiation with 15 Q Ontheone?
16 PNC? 16 Do they not have the original title?
17 A TI've never spoke to them. The attorney, Gary. 17 A No; they have the title on that one.
18 Sallee, which I think you've had communication 18 Q  On that one?
19 with, has handled any of the correspondence, 19 A It was the other bus that was free and clear
20 and I don't know of any correspondence for the 20 sitting down there on that storage lot in
21 last multiple months. 21 Indianapolis —
22 Q Isthat bus -- that's the one in Indianapolis? 22 Q Allright.
23 A Yes. 23 A - thatif we could have got that title the two |
24 Q What's the status of the efforts to sell that 24 of them would have brought the 90,000 and wq
25 bus? 25 could have paid off PNC. "
Page 55 Page 57;
1 A Well, Itried diligently to sell the buses, 1 Q The bus in the Dakotas, that's free and clear
2 mailings to limo companies, bus companies, 2 as well?
3 emails, texts, everything, for a year and a 3 A Yes.
4 half, and finally 1 had one fellow interested 4 Q And what's the fate of that or the status of
5 in buying two buses for a total of $90,000. 5 that bus? W
6 The issue was finding - getting the title 6 A We had at one point a gentleman interested in |
7 to one of the buses that was in Mississippi. 7 buying that bus and we needed to obtain the
8 Mr. Sallee contacted the State of Mississippi 8 title and that was the title that I did finally
9 and found that the company was not in good 9 get from the State of Mississippi, but, again,
10 standing, I guess is the answer they gave him, ; 10 everything kind of come to a halt.
11 and that we had to file paperwork and tax 11 Q And he hasn't contacted you about --
12 returns. So we finally got that filed and we 12 A Not-—no. Tony Schlichte had pretty much bee
13 got one title for the bus - a bus in South 13 the contact with that gentleman there - '
14 Dakota, and I don't know which company right 14 Q Allright.
15 ofthand that that one is. 15 A -- and the other fellow on the contract in ,
16 Q Sure. 16 Indianapolis and I didn't have any involvement |
17 A The title for the bus that I needed to matchup 17 with them, but to my knowledge he's not
18 with the PNC one, I sent checks down there 18 re-contacted him or anything.
19 twice on that bus, $39 apiece, to request a 19 Q Ifyoulook down at the note three of your
20 title. The last information from them was that; 20 Notes to Financial Statement --
21 they had sent the title to Old National Bankin; 21 A Yes.
22 Evansville. 1inquired with him and he said 22 Q  --paragraph two notes "A revocable living
23 "We didn't receive it," and when I was in that; 23 trust.”
24 -- working that and so forth you people got 24 Is that known as-the Julia L. Whitesell
25 involved, and I think I called here one time Living Trust?

(Pages 54 to 57)
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1 A Yes. 1 Q Does your trust, in your name, have any assets? |
2 Q Do youhave a trust in your name? 2 A Not that I'm aware of at all.
3 A Yes. 3 Q Allright.
4 Q Isitcalled the Terry G. Whitesell Living 4 MR. PROANO: Greg, I'm going to
5 Trust? 5 ask, if you guys are willing, to give
6 A Yes. 6 us copies of those two trusts, the two
7 Q Isthatalso arevocable living trust? 7 Whitesells'.
8 A Yes. 8 MR. SWOPE: Yeah, we'll get them.
9 Q Are there any assets in that trust? 9 Q Butyour wife's trust does have assets; is that
10 A The only thing that would be in it is those 10 correct?
11 items that I've listed as the couple of cars 11 A VYes
12 and the pontoon boat and so forth. Those are 12 Q Are you the beneficiary of that trust?
13 in my name. 13 A Isuppose in her death, prior to mine, I woul
14 They're not in a trust. I'm sorry. 14 be, yes.
15 Q Yeabh, that's what I'm trying to -- 15 Q What assets does her trust have?
16 A Yeah, those are in my name; not in the trust. 16 This is the Julia L. Whitesell Living
17 Q WhatIwould like you to do, with your 17 Trust.
18 counsel'’s assistance, is update the first page 18 A Yes.
19 of the Personal Financial Statement with the 19 Well, the two homes, the bank accounts. I
20 name of that trust. 20 think her car is in that name, too.
21 Are you a beneficiary of that revocable 21 Q The bank accounts are listed on
22 trust, the one in your name, Terry G. Whitesell 22 "Note 5-Assets"?
23 Revocable Trust? 23 A Ibelieve so. ,
24 A Idon't know what you mean by "a beneficiary.' 24 Q Do you know when those bank accounts were put
25 My wife would be a beneficiary and thenmy | 25 into the name of the trust?
Page 59 Page 61
1 children, in her death. 1 A Well, initially she was banking at Chase, and
2 Q Isee. 2 they were put in at that time that the Chase - |
3 Are you the, I guess, grantor of that 3 or that the trust was established, in 2000. :
4 trust? 4 Then she — when we moved, I guess it was --
5 A Isuppose. 5 well, at some point in there she found that
6 Q Allright. If you could just go back to your 6 Fifth Third was a more convenient bank to hef
7 financial statement, page one, and just update 7 and so she changed them. I don't know what |
8 that. 8 year she put those into that.
9 You say you're not a grantor of a trust, 89 Q IguessI'mtrying to get a sense of whether or
10 and you might want to just clarify that. 10 not it was recent that --
11 A Well, my interpretation of your question was; 11 A  No; it was probably five years ago, I guess, o
12 somebody going to give me something in a trust 12 longer. I don't know.
13 outside of just my wife's and 1. 13 Q That the bank accounts were put in the name of |
14 Q Sure. 14 the trust?
15 A That was my interpretation. 15 A Yes.
16 Q That's fine, and that's why we're here today. 16 Q Isall your banking done through accounts in
17 It doesn't matter whether or not there is no 17 the name of the trust?
18 assets in that trust. Just go ahead and 18 A She - all of them that are relative to our
19 reflect that. 19 family and the house and all that.
20 MR. PROANO: De you see that, 20 As I've indicated, I have two bank ‘,
21 Greg? 21 accounts that I use for paying expenses out of
22 MR. SWOPE: Uh-huh. 22 it. You know, if I get expense funds in from
23 MR. PROANO: We could just amend 23 United or something.
24 that. 24  Q Butthose aren't in the name of the trust;

i BN
H o

MR. SWOPE: Sure.

AS]
i el

they're in your personal name?
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1 A Yes. 1 Q Inthe last two years have you sold any
2 Q Allright. Let's just back up a little bit. 2 vehicles?
3 You had mentioned that the Naples propertyy 3 A Yes.
4 was transferred to the trust in 2010? 4 Q Which ones did you sell?
5 A Yes. 5 A Isolda2001 Ford LTD.
6 Q Which attorney was involved in that? 6 Q Isthatamodel?
7 A There's an attorney in Florida. I think his 7 A Yeah, Ford. Like Ford LTD. Ford? Yeah. |
8 name is Bailey, Dan Bailey, I believe. 8 Q Howmuch did you sell that for? .
9 Q Andwhat-- 9 A Ithink X got $2,800.
10 A He had been the original attorney when we| 10 Q What else have you sold in the last two years, |
11 bought the property. 11 vehicles? ”
12 Q He'sin Naples, Florida? 12 A Idon't--in the last two years?
13 A  Yes. 13 As far as I know, that's it.
14 Q How about your primary home in Indianapolis? 14 I had a -- probably -- I don't know what
15 When was that transferred to your wife's 15 year it was. I had a Chrysler 300, and I
16 trust? 16 probably sold it in 2009. I'm speculating.
17 A 2000, when we set up the trust. 17 That's a guess. :
18 Q That was put in the trust in 20007 18 Q Allright. Do you remember how much you sofd
19 A Yes. 19 that for? :
20 Q- InNote 5 there on this sheet it lists a bank 20 A About 16,000.
21 account in the name of TGW Consulting. 21 Q Didit have aloan on it?
22 A Yeah. 22 A Yes.
23 Q Why is there a balance in that account? 23  Q How about any boats in the last, I guess, two
24 A BecauseI use it. Just, again, it's a more 24 or three years?
25 convenient bill-paying process through Fifth; 25 Any boats?
Page 63 Page 65|
1 Third than what Chase was. Originally fused 1 A No.
2 Chase, but Fifth Third, about a year ago or 2 Q Any airplanes? _
3 sometime like that, introduced some new 3 A No. I'bad a pon -- or a Sea-Doo that blew up [
4 process. Pretty handy deal. I paid my credit 4 and the insurance reimbursed me $2,000, I ’
5 cards on travel and stuff like that through 5 think, a couple years ago.
6 that. 6  Q Inthelast three or four years have you sold
7 Q TGW is not operating, though? 7 anything of value over 5,000, other than the
8 A No. 8 assets you've mentioned?
9 Q Youjustused the account? 9 A No.
10 A Yeah. It's in my name, too, you know. 10  Q Allright. Going back to Note 5 there, it
11 Q Atthetop of that same page is a few vehicles. | 11 lists the accounts in your name of your wife's
12 A And the bottom of the previous page. 12 trust --
13  Q Andthe bottom of the previous page as well, 13 A Ub-huh
14 correct. Thank you. 14 Q --anditgives varying balances between zero
15 MR. SWOPE: Actually, Terry, you 15 and 13,000 and such.
16 need to be looking at this. Match up 16 What are the purposes of each one of those
17 the pages. 17 accounts?
18 THE WITNESS: Oh,Isee. Okay. I 18 A Well, that first account --
19 was looking at the older. 19 Q The @
20 Q Allright. So you've got a 1997 Jaguar, 2002 20 A Yes.
21 Lincoln Town Car, 2008 Toyota, 1999 pontoon | 21 As I understand, when we get paychecks,
22 boat. 22 get pensions and Social Security, they're
23 You keep that pontoon boat at your 23 direct deposited in that account. She uses
24 Indianapolis residence? 24 that account, then, to pay general bills on,
25 A Yes. 25 you know, gas, heat, those kind of things, all
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1 the general bills. 1 bank accounts and the car, and then personal
2 Q Mortgage? 2 property I assume is in there, you know.
3 A No, Idon't think she uses it for the mortgage. 3 Q Youlist jewelry of about -- on the last note,
4 My wife is an old German that you're going 4 - onthe last page of this statement.
5 to have the money here and you're going to have 5 A  Yeah.
6 the money here and I know where it's at. So 6 Q Youlist jewelry of about 16,725.
7 she moves the money for the condo out of that 7 What type of jewelry are you referring to
8 &8 account into a condo account. She moves 8 there?
9 the money for the house in Indianapolis out of 9 A She's got her wedding ring that she had
10 the @@ account into a separate account, and 10 modified over the years, taking other little
11 she uses those to, you know, provide the funds 11 diamonds and putting them together.
12 for the mortgage, for the insurance, for the 12 Q Yeah v
13 property tax, those things -- 13 A She's got some chains or pendants or somethin| :
14 Q Allright. 14 like that, probably 10 different items that are |
15 A --but that's her format of keeping the monies.| 15 making up that accumulation.
16 Q Which of those @gand @B which one is condo,{ 16 Q All right.
17 which one is house; do you know? 17 A T've got this ring that's on there and that
18 I'm assuming that those are one of the 18 bracelet that's in there.
19 two. 19 Q Any watches of any value? :
20 A Idon't know that I know. 20 A No. That's not -- I don't know what that watc
21 I can find that information -- 21 is even, but it's not insured. {
22 Q Allright. 22 Q Did Durham ever give you Rolexes?
23 A - for you from her, but she handles it and 23 A Yes, he did.
24 pays all the bills - 24 Q How many?
25 Q Allright. 25 A Two over time, I think it was.
Page 67 Page 69|
1 A --andIreally don't know, but I'm just 1 Q What happened with those?
2 looking here to see if I -- 2 A [Isold them.
3 MR. PROANO: While he's looking, 3 Q Howlongago?
4 Greg, if you could provide the Merrill 4 A Probably three or four years ago.
5 Lynch IRA statements, the most recent 5 Q Do youremember how much you got for them?
6 ones, that would be helpful. 6 A Six thousand dollars.
7 MR. SWOPE: (Nodding 7 Q Each?
8 affirmatively.) 8 A Nos; total.
S MR. PROANO: And then copies of 9 Q Soldthem at once?
10 the last statements for all those bank 10 A Yes.
11 accounts. 11 Q Towhom?
12 MR. SWOPE: (Nodding 12 A TItwas a firm in Indianapolis, some jewelry |
13 affirmatively.) 13 company in Indianapolis, over on the west side.|
14 A No,I'm sorry, I can't tell you right offhand 14 Q And that was pretty common, for Durham to give|
15 which accounts she's got those in. 15 out Rolexes like that?
16  Q That's fine. That's okay. I've got the 16 A Well, he gave them to some of them. One was
17 general idea. Your wife is the one who manages 17 after he sold a company back in '99 or :
18 the finances. 18 something like that, he gave it to some of us,
19 A Yes. She barred me from it years ago. 19 and the other one he gave to us later on.
20  Q I'm already barred. 20 I don't know who else he gave one to.
21 Now, does your wife own any assets other 21 Q What else did you receive of value from Tim
22 than those assets listed in this statement? 22 Durham?
23 A To my knowledge, not -- I think we triedto | 23 Probably in 2007 or '8, maybe.
24 list everything. 1 mean, the things that are 24 What would that have been?

™
| o

1> 0

A shared barrel of-whiskey that he give me an
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1 another guy that both liked Jack Daniel's. 1 A There's a wall mural, you know, but that's parf
2 Q A literal barrel of whiskey? 2 of the house now and so forth. But, no, we '
3 A Well,it wasn't. I mean, we got a barrel plus 3 don't have any guns.
4 the bottled bottles out of it, that came out of 4 Q Allright.
5 it. 5 A Idon't know of anything. She's never -- any
6 Q Youmentioned art work here. 6 time I've started collecting things and said "I
7 ‘Was that Peter Max or anyone else? 7 want to put this away for memorabilia,' she
8 A Nosit's Bill Mack. 8 said "It's junk," you know, "Get rid of it."
S Q M-a-ck? 9 Q Youalso listed miscellaneous items of 32,000.
10 A M-a-ck 10 A It's junk, you know. I mean, she bought item
11 It's a raised relief sculpture in a frame, 11 like pillows and all that kind of stuff. We
12 beautiful. I'd love to sell it to you. I've 12 didn't know how to handle that. I mean, we pu
13 been trying to sell it for years. 13 down a number there as best we could.
14 Q Doyouhave it listed somewhere? 14 Q Andthat wouldn't be furniture; it would just
15 A Youmean a website or something? 15 be knick-knacks?
16 Q Yes. 16 A Odds and ends.
17 A 1did have. I took it off because we didn't 17 Q And that would be kept in either Naples or --
18 get any inquiries. 18 A Yeabh,it's a combination of the two.
19 Q Andis this just your guess of what that is, 19 Q It'sacombination of the two?
20 3,900? 20 A Yeah.
21 A No;I paid 3,900 for it. 21 Q Allright.
22 Q How long ago was that? 22 MR. PROANO: Why don't we just
23 A  WhenlI bought it? 23 take a five-minute break and I'll
24 Q  Yes. 24 figure out whether we're done here and
25 A Probably 20002 or something like that. 25 we can move on to our discussions?
Page 71 Page 73}
1 Q Andyoukeep that in Indianapolis? 1 MR. SWOPE: Okay.
2 A Yes. 2 o
3 It's all boxed up, in case you're ready 3 (Recess taken.)
4 for it. 4 .-
5 Q Fur coat, is that your wife's? 5 Q Mr. Whitesell, I just have three follow-up
6 A Yes. 6 things. One is, with your counsel's
7 Q How long ago was that bought? 7 permission, we'd like to request the last three
8 A Idon't have any idea. 8 years of tax returns.
9 Q The fumiture of 60,000, where did you get that 9 Have you done your 2011 yet?
10 value? 10 MR. SWOPE: Yes.
11 A She went around the house and estimated. She 11 Q  Allright. 2009, 2010, 2011.
12 keeps records pretty extensively, so she had 12 And then related to the tax return
13 records on just about everything that we 13 question, what was the capital loss that you
14 bought, and she went around the house and 14 are deducting for this year that your
15 listed those, wrote them down, looked up her 15 accountants have said you should deduct for
16 receipts, and that's the number she came up 16 your federal taxes?
17 with. 17 A The dollar amount or something?
18 Q Is there anything in that collection of 18 Q What's the dollar amount and what's it related
19 furniture that's unusual, other than couches 19 to?
20 and chairs, things like that? 20 A Idon'trecall a dollar amount, but it's loss
21 A No,notreally. There is no antiques. We're 21 carry-forwards from the investments in these
22 not into antiques. 22 companies.
23 Q Areyou into coins or -- 23 Q So this is losses from the Obsidian-related
24 A No. 24 companies?
25 Q --old guns? 25 A Yes.
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1 Q Anything else related to that? 1 Q To thelaw firm?
2 A No. 2 A Yeah, it was sent to -- it was sent to that
3 There would be a tax return for a year, I 3 Kiefer at Bingham, McHale, and he handled th
4 guess, for TGW Consulting and I don't think I 4 transfer setup.
5 paid any tax other than state or something. 1 5 Q Sothe actual $25,000 payment went to Bingham,|
6 don't remember. 6 McHale and Bingham, McHale would have sent thjt
7  Q Andthen do you claim any theft loss on -- are 7 on -- :
8 you going to claim any theft loss for this year 8 A Yeah.
9 or previous years? 9 Q --tothat other law firm?
10 A Theft? 10 A Right.
11 Q Correct. 11 Q Andis it your understand that you're entitled
12 A I-- 12 to a share of that $25,000 advance payment if
13  Q Oristhis just losses related to the decline 13 you need it?
14 in -- 14 A Well,if it were within the scope of what
15 A Yeah, I think that's just what it was. Not 15 they're set up to represent us.
16 theft. 16 Q Haveyou had any need to have their
17 Q The final question I have is: You had 17 representation on that?
18 mentioned a law firm that is representing 18 A No. Idon't know if others have or have not.
19 Obsidian Enterprises. What was the name of 19 Q Allright. Then do you know if there's any
20 that law firm again? 20 other payments made to this law firm to support
21 You said they told you "Hey, we're here 21 this work?
22 for you if you need the help.” 22 A No. To my knowledge, they agreed to take it
23 A It started out that Bingham, McHale represented 23 for $25,000 total.
24 employees of Obsidian, then when the legal 24  Q Flat fee?
25 challenges came in to Tim they said they could 25 A  Yeah.
Page 75 Page 77|
1 no longer represent any of us, and so there 1 Q Allright
2 was - 2 MR. PROANO: T don't think I have
3 Q Because they're representing Tim only? 3 any further questions, unless you do,
4 A Well, they dropped Tim as well 4 Brady.
6 A - and they said they didn't want to go any 6 MR. PROANO: Allright. We can g
. 7 off the record. ;
7 further. I'm not sure whether it was money or 8 Thank you.
8 just they didn't want to do it. So they set up 9 o
9 an arrangement with Borland -- B-o-r-l-a-n-d — 1 g
10 & G-a-e-r-t-e in Indianapolis to represent TERRY G. WHITESELL
11 Obsidian employees in noncriminal cases, [ 11
12 guess.
13 Q Who ispaying that bill? 12 Date
14 A Well, it was a flat payment of $25,000 to them.] 13
15 Q By? 14
16 A By Obsidian or by - well, it was by Obsidian, 15
17 but it was from funds, I guess, that they had 16
. . . 17
18 received from their insurance directors and 18
19 officers liability insurance, if I recall. 19
20 Q Allright. Was the payment actually made by © 90
21 Obsidian Enterprises or another entity to this 21
22 law firm? 22
23 A 1think that the check was made from Obsidian, 23
24 and I don't know if it was made to them direct | 24
25 or if it was made to -- I assume it was. 25

profilei
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The State of Ohio, )
)SS:
County of Cuyahoga. }

CERTIFICATE

I, Debra A. Butzer, a Notary Public
within and for the State aforesaid, duly
commissioned and qualified, do hereby certify
that the above-named TERRY G. WHITESELL was
by me, before the giving of his deposition,
first duly sworn to testify the truth, the
whole truth and nothing but the truth;

That the deposition as above set forth was
reduced to writing by me by means of
stenotypy, and was later transcribed upon a
computer by me;

That the said deposition was taken in all
respects pursuant to the stipulations of
counsel herein contained; that the foregoing
is the deposition given at said time and place
by said TERRY G. WHITESELL,

That I am not a relative or attorney of
either party or otherwise interested in the
event of this action.

IN WITNESS WHEREOF, I hereunto set my hand
and seal of office, at Cleveland, Ohio this
23rd day of May, AD. 2012.

Debra A. Butzer, Notary Public
ProFile Court Reporting

1500 The Leader Building

526 Superior Avenue, East
Cleveland, Ohio 44114

(216) 592-9999

My Commission expires:
January 8, 2013
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CERTIFICATE OF SERVICE

A copy of the foregoing has been served via ECF or regular, U.S. Mail, on August 3,

2012, on the attached service list.

/8/ David Proafio
David Proafio

Counsel for the Trustee
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SERVICE LIST
Electronic Mail Notice List

The following is the list of parties who are currently on the list to receive e-mail notice/service for this case.

Stephen M Bales  sbales@zieglermetzger.com, dmalloy@zieglermetzger.com

Brian A Bash  bashtrustee@bakerlaw.com, bbash@ecf.epiqsystems.com

Brian A Bash BBash@bakerlaw.com

John E. Bator  jbator@batorlaw.com, sbator@batorlaw.com

Kathryn A. Belfance kb@rlbllp.com

John B. Blanton jblanton@bakerlaw.com

Kelly Burgan kburgan@bakerlaw.com

Patrick W. Carothers  pcarothers@thorpreed.com,

dtomko@thorpreed.com;ghauswirth@thorpreed.com;rhotaling@thorpreed.com;jshannon@t

horpreed.com

e Anthony J. Cespedes ajc1253(@yahoo.com

» LeGrand L Clark  legrand.clark@atg.in.gov, stephanie.patrick@atg.in.gov

o Deborah A. Coleman dacoleman@hahnlaw.com,
hlpcr@hahnlaw.com;mesoulsby@hahnlaw.com;cmbeitel @hahnlaw.com

¢ Anthony J DeGirolamo  ajdlaw@sbcglobal.net

Daniel A DeMarco dademarco@hahnlaw.com,

hlpcr@hahnlaw.com;cmbeitel@hahnlaw.com

Rocco I. Debitetto  ridebitetto@hahnlaw.com, hlpcr@hahnlaw.com

Duriya Dhinojwala  dhinojwala@ccj.com, duriyal @hotmail.com

Michelle L. DiBartolo  mdibartolo@ttmlaw.com, mldibartolo@gmail.com

James M. Dickerson jdickerson@bgdlegal.com,

bmartin@bgdlegal.com;mthompson@bgdlegal.com

+ Breaden M Douthett bdouthett@bakerlaw.com,
krossiter@bakerlaw.com;fairfinancedocket@bakerlaw.com

e JDouglas Drushal  ddrushal@ccj.com

o Charles R. Dyas charles.dyas@btlaw.com

o Joseph Esmont jesmont@bakerlaw.com,

joe.esmont@gmail.com;fairfinancedocket@bakerlaw.com

Gregory R Farkas  gfarkas@frantzward.com, dlbeatrice@frantzward.com

Adam Lee Fletcher afletcher@bakerlaw.com

Dov Frankel  dfrankel@taftlaw.com, dwhite@taftlaw.com;docket@taftlaw.com

Leon Friedberg  Ifriedberg@cpmlaw.com, knocera@cpmlaw.com;squinn@cpmlaw.com

Ronald P. Friedberg  rfriedberg@meyersroman.com, vvardon@meyersroman.com

Marc P Gertz  mpgertz@goldman-rosen.com, kls@goldman-

rosen.com;kstone 56@hotmail.com ,

e Harry W Greenfield bankpleadings@bucklaw.com,
young@buckleyking.com;toole@buckleyking.com;heberlein@buckleyking.com

o JohnJ Guy johnguy@neo.rr.com

« HRitchey Hollenbaugh  hrh@cpmlaw.com, knocera@cpmlaw.com;slq@cpmlaw.com

o Joseph F. Hutchinson jhutchinson@bakerlaw.com,

smaxwell@bakerlaw.com;fairfinancedocket@bakerlaw.com

Steven G Janik  steven.janik@janiklaw.com

Cynthia A Jeffrey ecfndoh@reimerlaw.com, RACJ.ecfndoh@yahoo.com

Kenneth C Johnson  kjohnson@bricker.com, rdelsignore@bricker.com

Patrick J Keating pkeating@bdblaw.com

Scott J. Kelly  skelly@hahnlaw.com
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Suzana Krstevski Koch  skoch@brouse.com, tpalcic@brouse.com;rhaupt@brouse.com

John F Kostelnik  jkostelnik@frantzward.com, dlbeatrice@frantzward.com

David R. Krebs  dkrebs@hklawfirm.com, dadams@hklawfirm.com

Stuart A. Laven  slaven@beneschlaw.com,

docket@beneschlaw.com;mkrawczyk@beneschlaw.com;lbehra@beneschlaw.com

James Michael Lawniczak jlawniczak@calfee.com

e TrishD. Lazich trish.lazich@ohioattorneygeneral.gov,
angelique.seals@ohioattorneygeneral.gov

¢ ScottB. Lepene scott.lepene@thompsonhine.com,

docket@thompsonhine.com,betty.ribic@thompsonhine.com,marcia.burston@thompsonhine.

com

Jeffrey M Levinson  jml@jml-legal.com

David A Looney attorney@bright.net, davelooneyl@gmail.com

Crystal L. Maluchnik  crystal.maluchnik@janiklaw.com

Grant A Mason  gamason@millermast.com

Matthew H Matheney = mmatheney@tddlaw.com, showard@tddlaw.com

Shorain L.. McGhee  shorain.mcghee@sbcglobal.net

Warner Mendenhall ~ warnermendenhall@hotmail.com, beyectnotify@rushpost.com

Tarek E. Mercho  tmercho@mercholegal.com

David P. Meyer ~ dmeyer@dmlaws.com, docket@dmlaws.com

David Polan Meyer = dmeyer@dmlaws.com

Michael ] Moran ~ moranecf@yahoo.com, moranecf@gmail.com

David A Mucklow davidamucklow@yahoo.com

Steven J. Mulligan  stevenmulligan@cox.net

Maritza S. Nelson  mnelson@bakerlaw.com

Josephine S. Noble  josephine.noble@ogletreedeakins.com,

Jjennifer.mecguigan@ogletreedeakins.com

Alexis Courtney Osburn  aosburn@bakerlaw.com, fairfinancedocket@bakerlaw.com

e Mark A Phillips mphillips@beneschlaw.com,
docket@beneschlaw.com;lbehra@beneschlaw.com;cgreen@beneschlaw.com

e Clinton E. Preslan ndohbky@jbandr.com

e DavidF. Proano dproano@bakerlaw.com,

bsulhan@bakerlaw.com;fairfinancedocket@bakerlaw.com

Stephen J Pruneski  spruneski@rlbllp.com

Timothy J Richards  trichards@frantzward.com, dlbeatrice@frantzward.com

Mark Riemer mriemer@goldman-rosen.com, andreag@goldman-rosen.com

Tim Robinson  tim.robinson@dinsmore.com, lisa.geeding@dinsmore.com

James E Rossow  jim@rubin-levin.net, susan@rubin-levin.net

Matthew J. Samsa msamsa@beneschlaw.com,

docket@beneschlaw.com;cgreen@beneschlaw.com

Rafael A Sanchez  rsanchez@bgdlegal.com, lcase@bgdlegal.com

e Dale S Smith dsmith@frantzward.com, dlbeatrice@frantzward.com

Michael A. Steel masteel@goldman-rosen.com, andreag@goldman-

rosen.com;bstewart@goldman-rosen.com

Rache] L. Steinlage  rsteinlage@meyersroman.com, jray(@meyersroman.com

Ray H Stoess  raystoess@600westmain.com

Megan D. Stricker mnovinc@davisyoung.com, mcybyk@davisyoung.com

Timothy M. Sullivan  tim@tmslaw.net,

alison@tmslaw.net;elaine@tmslaw.net;martin@tmslaw.net

Jonathan D. Sundheimer jsundheimer@btlaw.com

» Gregory D Swope  gswope@kwgd.com, mhelmick@kwgd.com

e David J. Theising dtheising@harrisonmoberly.com
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Ronald N Towne rtowne@neolaw.biz, awehener@neolaw.biz
Vance P Truman medinaatty@yahoo.com, medinaatty@gmail.com
United States Trustee  (Registered address)@usdoj.gov

Michael S Tucker mtucker@ulmer.com

Nancy A Valentine navalentine@hahnlaw.com,
hlpcr@hahnlaw.com;cmbeitel@hahnlaw.com

Michael A. VanNiel mvanniel@bakerlaw.com

Thomas C Wagner  wagnert@tcwlawyers.com, wagnert@vwlawyers.com
Wayne County Litigants  ddrushal@ccj.com

Nicholas L. White nwhite@bakerlaw.com,
bsulhan@bakerlaw.com;fairfinancedocket@bakerlaw.com

e Alicia Raina Whiting-Bozich ~ whiting-bozich@buckleyking.com,
heberlein@buckleyking.com

Robert M Whittington  robertwhittington0@gmail.com

David E. Wright  dwright@kgrlaw.com, mem@kgrlaw.com
Lenore Kleinman ust04  Lenore. Kleinman@usdoj.gov

Maria D. Giannirakis ust06  maria.d.giannirakis@usdoj.gov

106660994mes DDocl2637 FRIEED068JAAI42 ERNERRIEDD68I08/2216613836 PRggel24 of I37



Manual Notice List

The following is the list of parties who are not on the list to receive e-mail notice/service for this case (who

therefore require manual noticing/service).

Emily S. Donahue

Jackson Walker L.L.P,

901 Main Street, Suite 6000
Dallas, TX 75202

Christine A. Arnold
6005 Twin Lakes Drive
Parma, OH 44219

Charles R. Dyas, Jr.

Barnes & Thornburg LLP
Fifth Third Center

21 East State Street, Suite 1850
Columbus, OH 43215

Leon Friedberg

Dennis J. Concilla

Carl A. Aveni

H. Ritchey Hollenbaugh
Carlile Patchen & Murphy LLP
366 Broad Street

Columbus, OH 43215

Robert Boote

Ballard Shahr LLP

919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Leslie C Heilman

Ballard Spahr LLP

919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Lenore Kleinman
Office of the United States Trustee

Howard M. Metzenbaum U.S. Courthouse

201 Superior Avenue East, Suite 441
Cleveland, Ohio 44114

Lothar Jung
12962 W. Linden Avenue
Parma, OH 44130-5817

Mary 1. Mace
3001 Bickleigh Avenue
Akron, OH 44312-5921
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Eric W. Sleeper

Barton Barton & Plotkin LLP
420 Lexington Avenue

New York, NY 10170

Gary Sallee
11650 Olio Road, Suite 1000-333
Fishers, IN 46037

Robert Hanlon

Eileen Hanlon

P.O. Box 42

State Route 43
Mogadore, OH 44260

John McCauley, Esq.

J. Richard Kiefer, Esq.
Bingham McHale LLP
2700 Market Tower

10 West Market Street
Indianapolis, IN 46204

Tobey Daluz

Ballard Spahr LLP

919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Jay Jaffe

Faegre Baker Daniels LLP
600 E. 96™ Street, Suite 600
Indianapolis, IN 46240

Michael V. Demczyk

12370 Cleveland Avenue, NW
P.O. Box 867

Uniontown, OH 44685

Charles Boerner
1848 Ritchie Road
Stow, OH 44224



Docket #1062 Date Filed: 8/21/2012

IT 1S SO ORDERED.

/" MAFILYN SHEA-STONUM J2
Dated: 02:39 PM August 21 2012 11.8. Bankiuptey Judge

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
Inre: | ) Case No. 10-50494
FAIR FINANCE COMPANY % Chapter 7
Debtor. § Judge Marilyn Shea-Stonum

ORDER APPROVING COMPROMISE OF CLAIMS BY THE TRUSTEE
AGAINST TERRY WHITESELL AND JULIA WHITESELL

This matter having been presented to the Court upon the Motion of Trustee to Approve
Compromise With Terry Whitesell and Julia Whitesell (the “Motion”),' and upon the Memorandum
of Law In Support of the Motion; and the Court having considered the Motion, and it appearing that
the compromise is in the best interest of the Debtor’s estate and creditors, and after due deliberation
and consideration of the facts and circumstances therein:

It is hereby ORDERED, ADJUDGED, AND DECREED as follows:

1. The Motion is GRANTED in its entirety.
2.  The notice of the Motion was adequate and sufficient under the circumstances.

3. The compromise is hereby approved in accordance with the terms and conditions set

! Terms capitalized but not defined herein shall have the meanings ascribed to them in the Motion and the

Memorandum of Law in Support of the Motion.
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forth in the Settlement Agreement attached to the Motion.

4.  The parties are hereby authorized and directed, without further order of this Court, to take
all actions necessary or incidental to performance under the Settlement Agreement and to implement
and effectuate this Order.

5. The Court shall retain jurisdiction with respect to all matters arising from or related to the
Settlement Agreement and the implementation of this Order.

IT IS SO ORDERED.
HHt
Submitted by,

/s/ David Proafio

Kelly S. Burgan (0073649)
David Proafio (0078838)
Joseph M. Esmont (0084322)
BAKER & HOSTETLER LLP
PNC Center

1900 East 9" Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile: 216.696.0740
bbash@bakerlaw.com
kburgan@bakerlaw.com
dproano@bakerlaw.com
jesmont@bakerlaw.com

Counsel for the T) rustee
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SERVICE LIST
Electronic Mail Notice List
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Brian A Bash  bashtrustee@bakerlaw.com, bbash@ecf.epiqsystems.com
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Kelly Burgan kburgan@bakerlaw.com

Patrick W. Carothers  pcarothers@thorpreed.com,

dtomko@thorpreed.com;ghauswirth@thorpreed.com;rhotaling@thorpreed.com;jshannon@t

horpreed.com

e Anthony J. Cespedes ajc1253(@yahoo.com
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¢ Anthony J DeGirolamo  ajdlaw@sbcglobal.net

Daniel A DeMarco dademarco@hahnlaw.com,

hlpcr@hahnlaw.com;cmbeitel@hahnlaw.com

Rocco I. Debitetto  ridebitetto@hahnlaw.com, hlpcr@hahnlaw.com

Duriya Dhinojwala  dhinojwala@ccj.com, duriyal @hotmail.com

Michelle L. DiBartolo  mdibartolo@ttmlaw.com, mldibartolo@gmail.com

James M. Dickerson jdickerson@bgdlegal.com,

bmartin@bgdlegal.com;mthompson@bgdlegal.com

+ Breaden M Douthett bdouthett@bakerlaw.com,
krossiter@bakerlaw.com;fairfinancedocket@bakerlaw.com

e JDouglas Drushal  ddrushal@ccj.com

o Charles R. Dyas charles.dyas@btlaw.com

o Joseph Esmont jesmont@bakerlaw.com,

joe.esmont@gmail.com;fairfinancedocket@bakerlaw.com

Gregory R Farkas  gfarkas@frantzward.com, dlbeatrice@frantzward.com

Adam Lee Fletcher afletcher@bakerlaw.com
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young@buckleyking.com;toole@buckleyking.com;heberlein@buckleyking.com

o JohnJ Guy johnguy@neo.rr.com

« HRitchey Hollenbaugh  hrh@cpmlaw.com, knocera@cpmlaw.com;slq@cpmlaw.com

o Joseph F. Hutchinson jhutchinson@bakerlaw.com,

smaxwell@bakerlaw.com;fairfinancedocket@bakerlaw.com

Steven G Janik  steven.janik@janiklaw.com

Cynthia A Jeffrey ecfndoh@reimerlaw.com, RACJ.ecfndoh@yahoo.com

Kenneth C Johnson  kjohnson@bricker.com, rdelsignore@bricker.com

Patrick J Keating pkeating@bdblaw.com

Scott J. Kelly  skelly@hahnlaw.com
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Suzana Krstevski Koch  skoch@brouse.com, tpalcic@brouse.com;rhaupt@brouse.com

John F Kostelnik  jkostelnik@frantzward.com, dlbeatrice@frantzward.com

David R. Krebs  dkrebs@hklawfirm.com, dadams@hklawfirm.com

Stuart A. Laven  slaven@beneschlaw.com,
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IT 1S SO ORDERED.

om e e

Dated: 01:18 PM October 24 2013 7 MAFILYN SHEA-STONUNM
TU.S. Banlauptey Judge

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

IN RE: ) CASE NO. 10-50494
)
Fair Finance Company, ) CHAPTER 7
DEBTOR. )
) JUDGE MARILYN SHEA-STONUM
)
Brian A. Bash, Trustee, ) ADVERSARY NO. 10-5043
PLAINTIFF, )
)
VS. )
)  REPORT AND RECOMMENDATION
Daniel S. Laikin, ) AFTER TRIAL
DEFENDANT. )

This matter comes before the Court on the complaint of Brian Bash, Trustee (“Plaintiff”
or “Trustee”), primarily alleging breach of a note made by Daniel Laikin (“Defendant” or
“Laikin”) in favor of DC Investments, LLC (“DCI”), the grandparent company of the Debtor,
Fair Finance Company (“Fair Finance”), and seeking payment of all amounts due under the note.
Breaden Douthett, Michael Montgomery and Alexis Osburn appeared at trial as counsel for the
Plaintiff. Mark Phillips and Lori Welker appeared at trial as counsel for Defendant. During the

trial, the Court received evidence in the form of Stipulations [Adv. Pro. Dkt. # 79],* exhibits and

L In light of the Sanctions Order (defined below), certain Stipulations were excluded from the trial record. Those

1
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testimony from Laikin, Howard Klein (“Klein”), Jeffrey Osler (“Osler”), Eileen Hostetler
(“Hostetler”), Mark Byers, John Weingardt (“Weingardt”), and the Trustee and by designation of
deposition transcripts, the testimony of Jeffrey Birk, Edward Morris and Edward J. Morris, P.C.,
Gary Sallee (“Sallee”), Timothy S. Durham (“Durham”), Robert Laikin, Joseph Poluka
(“Poluka™), Laurence S. Shtasel (“Shtasel”), Corazon Victoriano, and Laikin. At the conclusion
of closing arguments, the Court took the matter under advisement.
Jurisdiction

This proceeding arises in a case referred to this Court by the Standing Order of Reference
entered in this District on April 4, 2012. This Court has jurisdiction to hear this adversary
proceeding. 28 U.S.C. § 1334(b), Waldman v. Stone, 698 F.3d 910, 916 (6" Cir. 2012). This is
not a core proceeding? although the issues raised in the complaint are related to the Fair Finance
bankruptcy case.* Waldman v. Stone, 698 F.3d at 921-22; Lowenbraun v. Canary, 453 F.3d 314,
320 (6™ Cir. 2006). The parties consented to having this trial conducted by this Court. See
Consent to a U.S. Bankruptcy Judge Conducting a Jury Trial, Adv. Pro. Dkt # 44 and Order and
Memorandum of Pre-Trial Conference held on December 7, 2011 (Adv. Pro. Dkt # 83).
Therefore, the parties waived any objection to this Court’s authority to enter proposed findings
of fact and conclusions of law pursuant to 28 U.S.C. § 157.

In accordance with 28 U.S.C. 8 157(c)(1) and based upon the evidence presented at the
trial, the arguments of counsel, the pleadings in this adversary proceeding and the Fair Finance

bankruptcy case, the Court is authorized to and makes the following findings of fact and

excluded Stipulations are Nos. 56, 57, 67, 68, 76, 77, 85, 86, 87, 90, 91, 92, 93, 94, 97, 98, 99, 100, 101, 102, 103,
104, and 106, and the exhibits related to those Stipulations.

% The parties have stated in their pleadings that they believe this is a core proceeding under 28 U.S.C. § 157(b).
However, the Court must make its own determination as to whether a proceeding is a core proceeding. 28 U.S.C. §
157(b)(3); Waldman v. Stone, 698 F.3d 910.

® The Fair Finance bankruptcy case was commenced on February 8, 2010. [See Finding of Fact #76, herein]

2
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conclusions of law.*
Summary

A summary of the overall findings and conclusions reached by me as the initial finder of
fact could be useful to the District Court before setting forth the important minute findings of
fact. This adversary proceeding was one of the earliest filed by the Trustee. It appeared to be
and, in fact, in many respects proved to be a collection action with respect to a line of credit
extended to a member of the inner circle of Durham, who spearheaded the Fair Finance Ponzi
scheme. At the beginning of 2002 Laikin assisted Durham in the acquisition of Fair Finance by
extending a $1.7 million dollar loan that was part of proceeds paid to Donald Fair, then the
owner of Fair Finance. That loan was quickly repaid and in August 2002, the corporate
grandparent of Fair Finance began lending money to Laikin under a line of credit, evidenced by a
Note (as defined below) to DCI that was initially capped at $2 million. That Note, as amended
over time, provided that amounts shown as owing on the Note on the books and records of DCI
would be deemed “prima facie to be correct” as to the “principal amount of the Loan outstanding
from time to time.”

Laikin received money under this line of credit in a number of informal ways which were
contemporaneously recorded on the books of DCI. Laikin served on a variety of boards of
directors of companies owned or controlled primarily by Durham, including from mid-2006
through December 2008 on the Board of Directors of Fair Finance. He and Durham were also
allies in controlling the publicly traded company National Lampoon, Inc. (“National Lampoon”)
and monies accessed under Laikin’s DCI line of credit frequently were forwarded to National

Lampoon for its ongoing operations.

* In reaching its findings of fact and whether or not specifically referenced herein, the Court considered the
demeanor of the witnesses who appeared at trial and credibility of all witnesses.

3
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As of the final maturity date on the Note, August 31, 2008, DCI’s books showed the total
amount owing on the Note to be $19,497,881.84 including principal and accumulated interest.
Laikin personally had made no payments to DCI on his line of credit, nor as of the maturity had
he ever inquired of DCI personnel what amount was shown as owing on the DCI books and
records. Even after the final maturity date he continued to request and to receive advances from
DCI through December 20009, i.e., even after the Federal Bureau of Investigation’s (“FBI”) raid
on Fair Finance.

In July of 2007, while Laikin was serving as an “outside” director on the Fair Finance
Board of Directors, a number of obligations owing to DCI, totaling more than $18 million,
including the Note, were transferred to the books of Fair Finance for accounting purposes.
Although the ownership of those obligations remained with DCI at that time, they were shown as
assets on the Fair Finance books and records. It appears that this action was taken in an effort to
prop up the appearance of Fair Finance’s solvency.

Back in August 2002, part of the documentation of the Note included a security
agreement pursuant to which Laikin and his wife transferred 210,000 shares of Brightpoint, Inc.
(“Brightpoint”) stock to a preexisting personal securities account owned by Durham, not an
account owned by the lender, DCI. Durham already had shares of Brightpoint stock in that
account. By sometime in 2006 Durham had sold all the Brightpoint shares. Laikin initially
maintained that he owed nothing on Note because he argued that he should be credited with the
sales of Brightpoint stock. Of course, he had never acted to cause any of those proceeds to be
paid to DCI nor had he bothered to confirm that any purported payment was reflected on DCI’s
books and records; he also did not report capital gains on his tax returns consistent with any such

sales. Having entrusted Durham with control of the Brightpoint stock and proceeds, he now
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would have the courts sort out the accounting, to which he never attended, as to whether any
proceeds of Brightpoint stock that might have been paid to DCI were improperly booked.

Of course, to have such an action undertaken by this Court, Laikin would have to
cooperate in providing information in the discovery phase of this case. Instead of such
cooperation, Laikin withheld critical information concerning individuals who had relevant
information and could point toward literally volumes of relevant documents. He also
conveniently misplaced the laptop computer and cell phone which he used for sending electronic
mail, his primary means of written communication.

Laikin attempted to portray himself as an unwitting victim of Ponzi schemer Durham.
Responding to that fabrication, the Trustee was able to demonstrate that more than a year prior to
the filing of this adversary proceeding, Laikin had proffered to the federal prosecutors
information about the Ponzi scheme that Durham was perpetrating through Fair Finance. He did
this after pleading guilty to conspiracy to commit securities fraud, a conspiracy that involved
Laikin using monies from his DCI line of credit, and in an effort to shorten his own prison
sentence. Laikin’s claim that in early 2009 he had only recently become privy to such
information was shown to be false and just one of many instances that caused this finder of fact
to view him as without any credibility as a witness. Ironically even after making this proffer to
federal prosecutors, Laikin continued to ask for and to receive advances on his overdue line of
credit. Meanwhile, there is no evidence that he did anything to protect Fair Finance certificate
holders, a group to whom he had owed obligations as a Fair Finance director from mid-2006

through the end of 2008.
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Findings of Fact®

A. Pre-Trial Proceedings

1. Prior to trial, on August 15, 2013 the Court entered an “Order Granting Plaintiff’s
Motion for Sanctions and Imposing Sanctions Against Defendant” (the “Sanctions
Order”), which is incorporated by reference as if fully rewritten here. The Sanctions
Order was entered as a result of Laikin’s continued violation of his discovery
obligations under Federal Rules of Civil Procedure 26 and 37. This Court found that
Laikin was completely unforthcoming in his answers to interrogatories and deposition
questions requesting the names of persons with knowledge of discoverable
information related to his contention that he no longer had any debt payment
obligation under the Note. Specifically, it was determined that Laikin knew or should
have known that National Lampoon possessed information pertinent to the
affirmative defenses raised in his answer (including the alleged sale of Brightpoint
stock) and that Laikin knowingly and unjustifiably failed to identify Cora Victoriano
as a person with knowledge of and access to such information. Such failure
prejudiced Plaintiff by delaying his access to discoverable documents and forcing him
to incur substantial costs in obtaining a portion of that information.

2. As a result of Laikin’s serial misconduct with respect to discovery in this adversary
proceeding, the Court sanctioned Laikin under Federal Rules of Civil Procedure 26
and 37 by:

1. precluding him from calling Cora Victoriano as a witness in support of his
defense(s) to the any cause of action raised in the amended complaint;

2. precluding him from adducing any evidence at trial on any subject noted

® To the extent that any finding of fact has been mistakenly designated a conclusion of law, and vice versa, such
finding or conclusion shall have the effect it would have had if properly designated.
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in any manner in Exhibit 34 to the Motion for Sanctions, which was a letter
handwritten by Laikin to Cora Victoriano on June 28, 2011 that was inconsistent
with his discovery responses both before and after the date of that letter;

3. precluding him from adducing any evidence at trial on any information
contained in Exhibit A to his response to Interrogatory No. 15 as it relates either
directly or indirectly to National Lampoon; and

4. making Laikin responsible for reimbursing the Trustee for all fees and
costs incurred by him and/or his counsel in obtaining documents from National
Lampoon after the date of the Initial Discovery Response.

3. Consistent with the Sanctions Order, at trial, Laikin was prohibited from adducing
evidence regarding any alleged repayment of his obligation by virtue of pledged stock
sales made during 2004-2007. In addition, Laikin was prohibited from adducing
evidence regarding National Lampoon as relates to Laikin’s calculation of the amount
of advances and alleged repayments under his obligation to DCI.°

B. The Debtor and its parent and grandparent companies

4. Fair Finance was founded by Arthur Ray Fair in 1934 and was in the business of
providing sales financing to dealers and merchants.” Historically, Fair Finance
purchased customer financing contracts from credit-worthy dealers and serviced
financing contracts owned by dealers for a fee. Fair Finance sold investment
certificates of various dollar denominations to investors who were Ohio residents in

order to finance its operations. The rate of interest paid on these investment

certificates varied over time and based on the term of the certificate. [See Plaintiff’s

® On August 29, 2013, Defendant filed a notice of appeal of the Sanctions Order along with a motion seeking leave
to appeal that interlocutory order. The Defendant’s motion for leave to appeal was denied on September 23, 2013
by the District Court.

" This Court has entered at least two orders setting forth, in detail, the background of this case: “Order Granting
Motion to Strike Jury Demand” [Adv. Pro. Dkt. #147] and the Sanctions Order [Adv. Pro. Dkt. #183]. The
Background sections of both of those Orders are hereby incorporated by this reference as if fully rewritten herein.

7
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Exhibit NNNNN] On September 9, 2008, the V-6 interest rate was 7.75%. On
September 29, 2009, the V-6 interest rate was 7.5%.

5. Fair Finance issued Offering Circulars in connection with the offering of investment
certificates for sale to investors in Ohio. [Stipulation #14]. Before an Offering
Circular could be issued publicly by Fair Finance, Fair Finance was required to
submit the Offering Circular to the Ohio Division of Securities (the “Ohio Division”)
for review and to obtain the Ohio Division’s approval to issue the document.
[Stipulation # 15] Each Offering Circular submitted to the Ohio Division and
subsequently issued by Fair Finance purported to disclose certain information about
the business and financial condition of Fair Finance. [Stipulation #16]

6. Durham’s purchase of Fair Finance was accomplished in January 2002, when Fair
Holdings, Inc., a corporation incorporated under the law of the State of Ohio (“Fair
Holdings or FHI”), purchased all of the outstanding stock of Fair Finance.
[Stipulation #19]

7. Durham was Chairman of Fair Holdings. [Durham Depo. at 17-18]

8. DCI is a limited liability company organized under the law of the State of Indiana.
[Stipulation #24]

9. DCI has been the sole shareholder of Fair Holdings since Fair Holdings became the
sole shareholder of Fair Finance in January 2002. [Stipulation #25]

10. Since the time of DCI’s formation, the members of DCI have at all times been
Durham and James F. Cochran (“Cochran”). [Stipulation #26] @ Durham was
appointed the initial Managing Member of DCI under the First Amended Operating

Agreement of DCI. [Defendant’s Exhibit 1]
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C. Laikin and his relationships with Durham, the Debtor and related entities

11. Laikin is an individual currently residing in California. He is fairly sophisticated in
business matters. Laikin testified that he first met Durham in the late 1980s. Around
2000, Durham and Laikin began doing business together. In addition, they became
friends, traveling together on vacation with and without their families, and speaking
often. [Laikin Testimony. Victoriano Depo 40:15.-41:1 — stating that Durham and
Laikin spoke daily]

12. Laikin and Durham have been involved in several businesses together, including
Obsidian Enterprises, Inc. (“Obsidian”), Fair Holdings, Fair Finance and National
Lampoon.

Obsidian

13. Obsidian was an Indianapolis, Indiana based company run by Durham. [Osler
Testimony] Laikin was an investor in Obsidian. [Laikin Testimony] From 2001 to
2010, Laikin was a director of Obsidian. [Interrogatory Response No. 8, Plaintiff’s
Exhibit W] During his term as a director, Laikin sat on the audit committee for
Obsidian. While Laikin was a director of Obsidian, Obsidian borrowed money from
Fair Holdings. [Laikin Testimony, Plaintiff’s Exhibit X] In fact, Obsidian was the
largest borrower from Fair Holdings. [Osler Testimony] Without the money from
these loans, Obsidian would have ceased operations. Id.

Fair Holdings

14. Laikin gave his consent to become a director of Fair Holdings in or around July 2006.
[Plaintiff’s Exhibit T] As director of Obsidian, he had approved the borrowing of

money from Fair Holdings by Obsidian. The loans were non-performing, in that
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interest was simply accrued, and when credit limits and maturity dates were reached,
the terms of the loans were simply extended. [Osler Testimony]. The money used to
fund these loans came from Fair Finance. [Osler Testimony]

Fair Finance

15. In addition, to their relationship through Obsidian, Laikin lent $1.7 million to assist
Durham in raising sufficient capital to purchase Fair Finance in 2002. [Laikin
Testimony] Laikin was repaid the $1.7 million fairly quickly. [Laikin
Testimony/Osler Testimony] In addition, Laikin was a director of Fair Finance from
2006 through December 2008. [Stipulation #60, Laikin Testimony, Plaintiff’s Exhibit
W]

National Lampoon

16. In addition, to their relationships with Obsidian, Fair Holdings and Fair Finance,
Laikin and Durham were both involved with National Lampoon. Together, they took
control of National Lampoon. Laikin was National Lampoon’s CEO and president
and a director. [Plaintiff’s Exhibit W — Interrogatory 8, Victoriano Depo.] While he
was a director of National Lampoon, Laikin covered millions of dollars of operating
expenses of National Lampoon with money advanced under the line of credit Laikin
had with DCI (as described more fully below). [Victoriano Depo. 50:21-54:5 and
Depo. Exhibit 2; Laikin Testimony, Plaintiff’s Exhibit W — attachment A]

17. Laikin stepped down as CEO in December 2008 when he was indicted for, among
other things, engaging in conspiracy to commit securities fraud. [Plaintiff’s Exhibit O
— a copy of the Indictment against Laikin in the United States District Court for the

Eastern District of Pennsylvania, Case No. 08-733 (the “Laikin Criminal Case”]
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Laikin pled guilty to Count One of the two count Indictment. Count One had alleged
conspiracy to commit securities fraud to manipulate the stock price of National
Lampoon. [Plaintiff’s Exhibit Q] In September 2010, a judgment was entered against
Laikin in his criminal case showing Laikin pled guilty to Count One. [Plaintiff’s
Exhibit S]

18. Thereafter, Durham, who was also a director of National Lampoon, replaced Laikin
as CEO.

19. Laikin remains a majority shareholder of National Lampoon. [Laikin Testimony,
Victoriano Depo. 28:21-29:23]

DCI

20. Laikin was repaid the $1.7 million he lent Durham for the purchase of Fair Finance.
Shortly thereafter he entered into a note with DCI to provide him access to a line of
credit from DCI. The ultimate source of the funds lent by DCI to Laikin was Fair
Finance. [Osler Testimony] Laikin and Durham were the largest borrowers from
DCI. [Osler Testimony]

D. The Laikin Note

21. Laikin’s line of credit is evidenced by several documents which the parties agree
Laikin executed. The parties agree that Laikin executed the August 8, 2002 “Secured
Promissory Note (Line of Credit),” the August 31, 2003 “First Amended Secured
Promissory Note (Line of Credit),” and the “Second Amended Secured Promissory

Note (Line of Credit)” in favor of DCI. [Stipulations ## 29, 38, 40]
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22. By its terms, the Second Amended Secured Promissory Note (Line of Credit)
“amends and replaces” the prior notes and “extended the maturity date on the loan to
August 31, 2005 and increased the principal amount to $7,000,000.”

23. The parties also agree that Laikin executed three subsequent amendments to the
Second Amended Secured Promissory Note (Line of Credit) that on their face either
changed the date for repayment of the loan or increased the principal amount that
could be borrowed. These three subsequent amendments, however, each preserved
“[a]ll other terms and conditions contained in the [Second Amended Secured
Promissory Note (Line of Credit)].” [Stipulations ## 41-46]

24. Thus, the terms of the Second Amended Secured Promissory Note (Line of Credit)
generally govern the substance of the agreement between Laikin and DCI, while the
Third Amendment fixed the maturity date as August 31, 2008, and the other
amendments increased the credit limit. This is consistent with the practice of DCI
and Fair Holdings regarding related party loans of simply increasing the credit limit
and extending maturity dates when each was reached.

25. The Second Amended Secured Promissory Note (Line of Credit), as amended, (the
“Note”) functioned as a line of credit. Under the Note, Laikin promises to pay “the
principal sum ... or so much of the principal amount of the Loan represented by this
Note as may be disbursed by the Lender under the terms....” The Note provides that
the “principal amount of the Loan outstanding from time to time shall be determined
by reference to the books and records of the Lender and all payments by the Maker on

account of the Loan shall be recorded.” [Joint Exhibit V at 1]
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26. The Note further provides that “[s]uch books and records shall be deemed prima facia
to be correct as to such matters.” [Id.]

27. Under the Note, Laikin and any endorsers “severally waive demand, presentment for
payment and notice of nonpayment of this Note and each of them consents to any
renewal or extensions of time of payment of this Note without notice.” The Note
provides that the “entire outstanding principal balance of this Note shall be due and
payable, together with accrued interest, at Final Maturity.” [Id.]

28. The Note provides that interest on the unpaid balance of the loan outstanding prior to
final maturity will accrue at a per annum rate equal to 1% above the interest rate then
being paid by Fair Finance on its V-6 security deposits, and further provides that
upon failure to pay at final maturity, the lender may “(a) increase the applicable
interest rate on this Note two percent (2%) and (b) add any unpaid accrued interest to
the principal and such sum will bear interest thereon until paid at the rate provided in
this Note.”

Advances Under the Note

29. Accounting for advances made under the Note was done contemporaneously and was
reconciled on a daily basis primarily by Osler, the secretary of DCI. [Osler

Testimony, Plaintiff’'s Exhibit 11111] After July 2007,% advance information, in

® In July 2007, the Note receivable was transferred to the books and records of Fair Finance. At the time this
occurred, the books and records of DCI showed a balance on the Note of $14,510,844.84 in principal and
$2,100,971.81 in interest. Plaintiff’s Exhibit MMMMM. This was done in an attempt to bolster the financial picture
of Fair Finance. No money was received by DCI in exchange for this transfer to Fair Finance. It was simply a book
transfer so that after July 2007, the Note was carried on the books of Fair Finance as an asset. In the January 29,
2009 Offering Circular, the Note, with a balance of $17,534,479.84, was shown as part of “Other Loans Receivable”
which as of December 31, 2007 totaled $20,238,760. [Klein Testimony and Plaintiff’s Exhibit RRR, p. 38].
Similarly, the proposed Offering Circular dated November 24, 2009 shows the Note constituting $19,134,567.15 of
the “Non-related parties” loan receivables. Defendant makes an issue out of the characteristics identified in the
Offering Circulars in comparison to the terms of Note. The Court does not find the argument persuasive. The
Plaintiff’s forensic accountant identified it as the Note and the books and records show the accounting transfer of the
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addition to being contemporaneously recorded, was transmitted on a monthly basis to
Eileen Hostetler, the Assistant Controller at Fair Finance, who then recorded those
advances on Fair Finances’ Books and Records and calculated and recorded
accumulated interest. [Osler Testimony/Hostetler Testimony, Plaintiff’s Exhibit 11111
— showing advances on the Note from its inception through December 14, 2009 and
Plaintiff’s Exhibit LLLLL- showing advances and interest on Laikin Note, created by
Osler and maintained by him until transferred to Fair Finance, and then maintained by
Hostetler, and Plaintiff’s Exhibit OOOQOO- Fair Finance’s General Ledger regarding
the Note]

30. Plaintiff’s Exhibit 11111 was adjusted in July 2007 to show a credit of $14,510,844.84
on the Note balance. Contemporaneously, on July 31, 2007, the General Ledger for
Fair Finance shows an entry in the same amount for the Note. [See Plaintiff’s Exhibit
OO0O0O0Q]. Plaintiff’s Exhibit I1111 continued to reflect advances or payments made
under the Note though the balance was inaccurate as a result of the book transfer of
the Note balance as of July 31, 2007 to Fair Finance. In addition, Hostetler continued
to record advances and payments on the spreadsheet created by Osler but maintained
by her after the transfer of the accounting obligation with respect to the Note. [See
Exhibit LLLLL]

31. The last day Fair Finance employees closed the books on the Note was as of
September 30, 2009, and the amount outstanding on the Note on that date was
$19,134,567.15. [Klein Testimony]

32. At trial Laikin claimed that at some point in 2009 when presented with another

amendment to the Note by attorney Sallee, Laikin told Sallee that he believed the

Note to Fair Finance.
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Note was no longer outstanding. Laikin further claimed that Sallee acknowledged
Laikin’s position and agreed with it. Laikin’s self-serving testimony is not
corroborated by the testimony of Sallee. Sallee, a friend of Laikin, is an attorney who
has done work for Laikin, DCI, Fair Finance, Fair Holdings, and National Lampoon.
[Sallee Depo. 22:2 — 15, 28:4-25] In contrast to Laikin’s testimony, Sallee does not
recall Laikin ever asserting that the Note was no longer outstanding or had been paid
off. [Sallee Depo. 82:11-20] The only thing Sallee recalled Laikin saying about his
obligation was that some of the accounting was wrong. [Id.]

33. By his own admission, until late 2009, Laikin never asked to see the books and
records of DCI, he never looked at the books and records of DCI, he never asked for a
statement of his outstanding balance, and he never requested that the Note be marked
satisfied. [Laikin Depo Vol II, p. 150:10-151:16] In fact, he continued to take
advances under the Note through December 14, 2009. [Plaintiff’s Exhibit 11111, p. 14-
15] Osler testified that not long before the FBI raid at Fair Finance, which took place
in late November 2009, Laikin and his accountant Weingardt were inquiring as to the
balance of the Note. Based on Weingardt’s testimony, it was in that time frame that
Weingardt was preparing amended tax returns for Laikin and his wife for tax years
2005 and 2006.

34. On November 23, 2009, Sallee asked Osler to send Laikin’s loan documentation to
Mr. Ronald Kaffen, the attorney working on the Offering Circular for Fair Finance.

35. There is no dispute that the books and records indicate that Laikin owes millions of
dollars under the Note. Laikin acknowledged in his responses to interrogatories

advances totaling $11,164,951.85. During his deposition, Laikin acknowledged an

® See Finding of Fact # 76, herein.
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additional $1,204,588.83 making the total amount of advances acknowledged by
Laikin $12,369,540.68. [Klein Testimony]

36. Klein, the Trustee’s forensic accountant, who was tasked with assisting the Trustee in
preparing the bankruptcy schedules for Fair Finance following the commencement of
the involuntary bankruptcy case against Fair Finance, reviewed the books and records
of Fair Finance and DCI in light of Laikin’s continued dispute of certain transactions
listed on his Note balance. Based on his review, he opined that certain changes
should be made to the books and records regarding the Note balance.

37. First, Klein opined that three (3) advances totaling $66,000 should be removed from
Laikin’s balance. Klein testified that these three advances likely should not have
been attributed to the Note balance.

38. Second, he reversed a $3,272,747 write-off that appeared on Fair Finance’s books and
records, but not DCI’s and which he testified appeared unsupported. [Klein
Testimony]. Eileen Hostetler testified that the $3,272,747 write-off was entered on
the books and records of Fair Finance based on instructions emailed to her from
Durham on November 23, 2009, i.e., the day before the FBI raid on Fair Finance.
[Hostetler Testimony] Kilein testified that he found the email from Durham to be an
insufficient basis for making the write-off and could find no support in the books and
records of Fair Finance or DCI to support such a write-off. [Klein Testimony]

39. Laikin disputes transactions with a reference “D. Bruce Johnston” which were listed
on Laikin’s Note balance. Klein testified that he did not reverse the advances or
payments shown on Laikin’s account for “D. Bruce Johnston”. Klein acknowledged

that the promissory note reflecting a loan to D. Bruce Johnston and Dawna J.
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Johnston identified One Leaf Associates, not Laikin, as the lender. [Defendant’s
Exhibit 30] Klein also agreed that One Leaf Associates had the same payment
address as Obsidian and DCI. [Defendant’s Exhibits 30, 32] At trial, Laikin denied
knowing about or being a part of One Leaf Associates.

40. Klein testified that, based on Laikin’s undisputed association with an entity by the
name of Four Leaf Partners and Four Leaf Management [Laikin Testimony — a
company involving Laikin and two other partners created to provide Laikin an avenue
to invest in technology and internet companies], and the association in the work
papers of Fair Finance’s accountants, Somerset CPAs, P.C., of the Johnstons’ loan to
Laikin, Klein’s professional opinion was that the advances to the Johnstons were
properly attributed to the Note balance.

41. The Court finds Laikin’s denial of this advance not credible in light of Klein’s
testimony and the deposition testimony of Sallee with respect to Laikin’s business
entities. During Sallee’s deposition the following exchange took place:

Q: You mentioned that you represented business entities affiliated with Mr.
Laikin. Other than this housing company that you’ve talked about, any other
business entities that you’ve worked for?

A: Yes. | don’t, | don’t recall the specific names, but | know that there —
several of them involved leafs, like three leaf, four leaf, two leaf. | don’t
remember how leafs they got the to [sic], but there were some entities. And |
think that was in the “90s possibly.

Sallee Depo. 28:25-29:10.
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42. This is just one example of why the Court will not credit the testimony of Laikin
disputing any of the advances.

43. Finally, Klein testified that he recalculated the accumulated interest because a default
interest rate higher than that consistent with the provisions of the Note had been used
through September 2009. This resulted in a reduction in the balance on the Note in
the amount of $816,000.

44. Thus, Klein calculated that as of December 31, 2009, the balance on the Note, was
$15,385,342.84 in principal and $7,740,246.21 in interest, for a total of
$23,125,589.05 owing as of that date. [Klein Testimony / Plaintiff’s Exhibit
0O000O0] The default rate of interest varied from September 1, 2008 to September
30, 2009. After September 30, 2009, the default rate of interest applied by Klein was
10.5%.

45. Laikin has not rebutted the prima facie presumption of validity to be afforded the
books and records of DCI, in accordance with the provisions of the Note itself. In
particular, Weingardt, the witness proffered by Laikin as a purported expert, was of
no use to this finder of fact. For instance, as he began to opine about a possible
application of proceeds from an August 3, 2003 Brightpoint stock sale, he thought it
appropriate to apply those proceeds from January 1, 2003. His testimony was not
reality based.

Payments Under the Note

46. There is no dispute that DCI’s books and records do not show repayment in full as of
the Final Maturity date of August 31, 2008. The books and records show modest

periodic payments made under the note. [Plaintiff’s Exhibit LLLLL]
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Collateral for the Note

47. In addition to the Note, Laikin entered into a Pledge Agreement with DCI pursuant to
which Laikin was to pledge to DCI the securities identified on Schedule A (the
“Pledge Agreement”). [Joint Exhibit I11] The securities identified on Exhibit A were
210,000 shares of common stock of Brightpoint, Inc.” that “have been transferred or
will be transferred to account #885-23467-10 with Securities Research, Inc. in an
account of Timothy Durham.” [Joint Exhibit 1lI] As the Trustee’s forensic
accountant noted, this is an unusual arrangement inasmuch as Exhibit A provided for
the transfer of shares into an account of Timothy Durham at Securities Research, Inc.
(the “Durham Account”), not into an account of DCI.

48. The parties stipulated that in August 2002 shares of common stock of Brightpoint
were transferred from an account in Laikin’s name at Securities Research, Inc. to the
Durham Account. [Stipulation #31] In addition, shares of common stock of
Brightpoint were transferred from an account in Laikin’s wife’s name at Securities
Research, Inc. to the Durham Account. [Stipulation #32]

49. At the time the shares were transferred from the Laikins’ accounts to the Durham
Account, the Durham Account already held shares of stock of Brightpoint.
[Stipulation #33] The Laikins’ shares were commingled with Durham’s shares in the
Durham Account.

50. DCI never foreclosed on the Laikins’ shares. Laikin testified that Durham sold stock
at Laikin’s direction. No records of requests for the sale of stock were provided to
the Court, no records of stock being sold were provided to the Court, no record of the

disposition of the Laikins’ shares was provided to the Court.
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51. The parties stipulated that the first time Durham sold shares of common stock of
Brightpoint held in the Durham Account was August 5, 2003 [Stipulation #53], and
all of the Brightpoint stock was sold by May 2, 2006 [Stipulation #54].%°

52. According to the testimony of Laikin and Weingardt, the accountant who prepared
Laikin’s 2003 tax return, Laikin did not claim any gain from the sale of Brightpoint
stock in his 2003 tax return. The Court’s review of Plaintiff’s Exhibit FFFF** reveals
that Laikin reported a long term capital gain with respect to the sale of shares of
Brightpoint in 2003 on Schedule D, statement 14, in the amount of $77,161.

53. No evidence was presented to the Court showing that any of the 2003 proceeds from
the sale of the Laikins’s shares went to DCI, or, in fact, that they pertained to the
shares transferred under the Pledge Agreement.

E. Laikin’s Use of Advances and Involvement in the Fraud at Fair Finance

54. Laikin used advances from DCI to perpetuate the securities fraud of which he was
accused in the Indictment in the Laikin Criminal Case. The Indictment in the Laikin
Criminal Case, in its overt acts discussion in Count One, alleges that (i) “[i]t was a
part of the conspiracy that defendants DANIEL LAIKIN, DENNIS BARSKY, TIM
DOUGHERTY, and their co-conspirators sought to artificially inflate the price of
National Lampoon stock by causing manipulative market activity in National

Lampoon stock that was designed to appear to be the product of free and fair market

1% Under the Sanctions Order, Laikin was precluded from adducing evidence that Brightpoint stock sale proceeds
from 2004 through 2007 paid down his note. Thus, the evidence at trial was limited to transactions in 2003. There
is no dispute that the proceeds of the stock sales in 2003 are not sufficient to extinguish the obligation under Laikin
Note.

1 This Exhibit and several others were submitted to the Court pursuant to the provisions of a stipulated protective
order [Docket #37]. At an October 21, 2013 post —trial hearing of Laikin’s motion to maintain under seal Plaintiff’s
Exhibits DDD, LLL, FFFF and Defendant’s Exhibits 10, 11 and 12 and the Plaintiff’s response thereto [Adv. Pro.
Dkt. ##227 and 233], counsel agreed that this Court could make reference to any of the sealed exhibits, including
quoting from them, in this Report and Recommendation, but would transmit those exhibits to the District Court still
under seal, leaving to the District Court the ultimate decision of whether those exhibits should be unsealed.
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forces,” (ii) “[i]n or about March 2008, LAIKIN agreed to pay Eduardo Rodriguez,
charged elsewhere, approximately $60,000 to help create artificial volume in National
Lampoon stock,” and (iii) “[o]n or about March 19, 2008, defendant LAIKIN caused
approximately $60,000 to be wire transferred from a bank account in Indianapolis,
Indiana, to a bank account in Blue Bell, Pennsylvania, for the benefit of Rodriguez as
payment for generating volume purchases in National Lampoon stock.” [Plaintiff’s
Exhibit O]

55. On March 18, 2008, DCI, transferred a total of $60,000 to the IOLTA account of
Eduardo Rodriguez’s attorney, Edward J. Morris? (in total, the “Rodriguez
Transfer”). [Morris Depo. Vol. Il at 9-12.] Funds used to make the Rodriguez
Transfer were advanced under the Note, accounted for under the books and records as
Note advances, and at least half of the Rodriguez Transfer was done at Laikin’s
direction. [Laikin Testimony / Plaintiff’s Exhibit I1111]

F. Laikin’s Involvement in the Durham Criminal Case & Knowledge of the Fair
Finance Fraud.

56. Laikin was well aware of the fraud at Fair Finance. In early 2009, within weeks of
resigning as a director of Fair Finance and well before the FBI raid"? - Laikin and his

own criminal defense attorneys in the Laikin Criminal Case were attempting to curry

2 In early 2008, Rodriguez retained Edward J. Morris as counsel to form a Delaware corporation named Cheetah
Consulting Group, LLC for the purported purpose of entering into a consulting agreement with National Lampoon.
[Morris Depo. Vol. 11 9:3-10] Morris served as counsel for Rodriguez. [Morris Depo. Vol. Il 8:25-9:2] Morris
maintains an “interest on lawyer trust account” at PNC Bank in Blue Bell, Pennsylvania (the “IOLTA Account”),
established for the purpose of receiving funds from his clients. Fund transfers into the IOLTA Account and out of
the IOLTA account are done according to instructions from Morris’ clients. [Morris Depo. at 17-18] Rodriguez
told Morris to expect a $60,000 transfer into the IOLTA Account in connection with Rodriguez’s purported
consulting agreement with National Lampoon. [Morris Depo. Vol. Il 9:11-15] The IOLTA Account received two
separate $30,000 wire transfers from DCI on March 18, 2008. [Morris Depo. Vol. Il at 9-12] Laikin testified that
he believed $30,000.00 of the Rodriguez Transfer would be accounted for under Durham’s line of credit with DCI.
[Laikin testimony]

13 See Finding of Fact # 76, herein.
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the Government’s favor by providing information to the FBI. On February 27, 2009,
Laikin, through his counsel, made a proffer to certain Assistant United States
Attorneys (“AUSAs”) and an FBI agent (the “February Laikin Proffer”). [Shtasel
Depo. 23:10-24:7 & Plaintiff’s Exhibit DDD]

57. The information provided at the February Laikin Proffer was *“based upon
information developed by and with Laikin.” [Shtasel Depo. 23:16-24:13 & Plaintiff’s
Exhibit DDD, Motion, pp. 2-3]

58. At the February Laikin Proffer, Laikin informed the Government through his counsel
that “Fair Finance’s offering of up to $250 million worth of high interest rate
certificates of deposit to investors in Ohio was a ‘Stanford-like Ponzi Scheme’ and
that there likely would not be enough money for Fair Finance to repay its defrauded
investors.” [Plaintiff’s Exhibit DDD, Motion, p. 3; Shtasel Depo. 115:22-117:16 &
Ex. 23 at p. 3; Poluka Depo. 19:2-20:16]

59. At the February Laikin Proffer, Laikin informed the Government through his counsel
that “Durham had unlawfully used Fair Finance as a vehicle to fund Dunham’s [sic]
‘lavish lifestyle.”” [Plaintiff’s Exhibit DDD, Motion, p. 3]

60. At the February Laikin Proffer, Laikin informed the government through his counsel
that “[m]ore than $124 million of the approximately $200 million raised through Fair
Finance’s offering had been loaned to Durham and related parties of Durham without
adequate disclosure, including disclosure of the risks relating to such loans.”
[Plaintiff’s Exhibit DDD, Motion, p. 3]

61. At the February Laikin Proffer, Laikin informed the Government through his counsel

that “Durham and Fair Finance intentionally violated Section 5 of the Securities Act
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of 1933 (the 33 Act’) by relying on a rarely-used intrastate exemption to the *33 Act
to avoid registering its offerings with the United States Securities and Exchange
Commission. Although the intrastate exemption requires that substantially all of the
funds raised would be utilized in Ohio, Durham knew that he and his related entities,
which received and benefited from Fair Finance’s funds, were located outside of
Ohio.” [Plaintiff’s Exhibit DDD, Motion, p. 3](emphasis in original)

62. Laikin’s counsel did not speak with third-parties to independently confirm whether
Fair Finance was operating as a Ponzi or other illegal scheme. [Shtasel Depo. 27:8-
20, 30:4-11; Poluka Depo. 19:2-20:16] Laikin’s counsel did not speak with third-
parties to independently confirm whether Durham used Fair Finance money to fund
his lifestyle. [Shtasel Depo. 28:7-13, 30:4-11; Poluka Depo. 20:17-21:7] Laikin’s
counsel did not speak with third-parties to independently confirm whether more than
$124 million of the $200 million raised by Fair Finance through its VV-Note offerings
had been loaned to Durham or related parties without adequate disclosure. [Schtasel
Depo. 28:14-29:7] Laikin’s counsel did not speak with third-parties to independently
confirm whether Durham intentionally violated securities laws by relying on an
intrastate exemption when Durham knew that persons and entities receiving related
party loans were located outside of Ohio. [Shtasel Depo. 29:8-30:11] Laikin’s
counsel did not speak with counsel for Durham, Fair Finance or any of their related
entities regarding the matters discussed at the February Laikin Proffer. [Shtasel Depo.
32:19-33:4] Laikin was the sole source of information discussed at the February

Laikin Proffer.
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63. On March 19, 2009, Laikin was interviewed by certain AUSAs and FBI agents (the
“March Laikin Proffer”). [Shtasel Depo. 46:3-15 & 48 & Plaintiff’s Exhibit DDD,
Motion, pp. 4-5; Poluka Depo. 38:1-19]

64. The March Laikin Proffer took place less than two and one-half months after Laikin
resigned from the Fair Finance Board of Directors. During the March Laikin Proffer,
Laikin discussed Durham and Fair Finance during the course of the several hour
session. [Schtasel Depo. 51:3-6 & Plaintiff’s Exhibit DDD, Motion, p. 5]

65. At the March Laikin Proffer, Laikin and his counsel informed the Government that
“Fair Finance is a subsidiary of DC Investments, a company owned by Durham.”
[Plaintiff’s Exhibit DDD, Motion, p. 5] He further informed the Government that
“Fair Finance provides consumer loans and packaged health club receivables. Fair
Finance generates cash by issuing uninsured variable rate subordinated debt to
investors.” [1d.]

66. At the March Laikin Proffer, Laikin informed the Government that “[s]everal years
after Durham acquired Fair Finance he began lending Fair Finance’s money to his
own related companies. Fair Finance had $200 million in deposits, of which $100
million had been loaned to Durham controlled companies.” [Plaintiff’s Exhibit DDD,
Motion, p. 5]

67. At the March Laikin Proffer, Laikin informed the Government that “Fair Finance has
paid for Durham’s extravagant lifestyle and luxury cars, which is contrary to
representations made to Fair Finance investors who believe that Fair Finance is using
its cash to purchase consumer receivable loans.” [Plaintiff’s Exhibit DDD, Motion, p.

5]

24

106@ERUPmMTss Doot4sE HILHEHDAOEAIE BNTERHEHD A0RIIB IBA2NDY  Faeye EDaif4rr 7



68. At the March Laikin Proffer, Laikin informed the Government that “[s]ubstantially all
of Fair Finance’s unsecured debt is carried by Durham’s controlled companies.”
[Plaintiff’s Exhibit DDD, Motion, p. 5]

69. At the March Laikin Proffer, Laikin informed the Government that “Laikin was on
the Board of Directors of Fair Finance and Durham had repeatedly spoken with him
about Fair Finance’s liquidity crisis over the past six months.” [Plaintiff’s Exhibit
DDD, Motion, p. 5]

70. At the March Laikin Proffer, Laikin informed the Government that “Durham was
concerned that Fair Finance did not have enough cash to make redemptions on
maturing debt and that such redemptions were being paid by Durham himself. For
example, an Ohio church sought to redeem a $250,000 note from Fair Finance, but
could not because Fair Finance did not have the cash to repay the note. Durham
negotiated repayment of the note over a period of time rather than at the maturity date
to avoid default.” [Plaintiff’s Exhibit DDD, Motion, p. 5]

71. At the March Laikin Proffer, Laikin informed the Government that “Durham was
using new investor money in Fair Finance and assets from CLST Holdings to pay
redemptions.” [Plaintiff’s Exhibit DDD, Motion, p. 5]

72. Laikin’s counsel did not speak with third-parties to independently confirm whether
Fair Finance was a subsidiary of DCI or whether DCI was owned by Durham.
[Shtasel Depo. 52:3-21; Poluka Depo. 39:19-40:2] Laikin’s counsel did not speak
with third-parties to independently confirm whether Fair Finance sold consumer
receivables or generated cash by issuing uninsured variable rate subordinated debt to

investors. [Schtasel Depo. 52:22-53:12; Poluka Depo. 40:3-15] Laikin’s counsel did
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not speak with third-parties to independently confirm whether Durham had lent $100
million of Fair Finance money to his own companies. [Shtasel Depo. 54:20-55:18;
Poluka Depo. 40:16-25] Laikin’s counsel did not speak with third-parties to
independently confirm whether Durham used Fair Finance’s money to pay for his
extravagant lifestyle, rather than purchase consumer receivables. [Schtasel Depo.
57:22-58:11] Laikin’s counsel did not speak with third-parties to independently
confirm whether substantially all of Fair Finance’s unsecured debt was carried by
Durham-controlled companies. [Schtasel Depo. 58:16-59:7; Poluka Depo. 42:21-
43:7] Laikin’s counsel did not speak with third-parties to independently confirm
whether Laikin had served on Fair Finance’s Board of Directors or whether Durham
had spoken repeatedly with Laikin about Fair Finance’s liquidity crisis. [Schtasel
Depo. 59:8-60:5; Poluka Depo. 43:8-44:5] Laikin’s counsel did not speak with third-
parties to independently confirm whether Durham was paying redemptions on V-
Notes himself because Fair Finance did not have the cash to make redemption
payments. [Schtasel Depo. 60:6-61:3; Poluka Depo. 44:6-20] Laikin’s counsel did
not speak with third-parties to independently confirm whether Durham was using new
investor money in Fair Finance and CLST Holdings assets to pay redemptions on V-
Notes. [Schtasel Depo. 61:4-19; Poluka Depo. 44:21-45:19] Laikin was the sole
source of information discussed at the March Laikin Proffer.

73. On January 22, 2010, Laikin’s counsel filed Defendant Laikin’s Motion for the
Production of Materials Pursuant to Brady v. Maryland (the “Brady Motion”) in the

Criminal Court in connection with Laikin’s sentencing hearing in the Laikin Criminal
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Case. [Schtasel Depo. 18:22-19:13 & Plaintiff’s Exhibit DDD; Poluka Depo. 12:6-
16]

74. The Brady Motion sought production of materials and information that “relate to
Laikin’s cooperation with ongoing criminal and civil investigations” of Fair Finance,
Durham and CLST Holdings, Inc. [Schtasel Depo. 19:24-20:16 & Plaintiff’s Exhibit
DDD; Poluka Depo. 13:18-14:10]

75. Laikin’s attorneys asserted as recently as last year that Laikin’s proffer in the Laikin
Criminal Case prompted and assisted the Government in its prosecution of Durham,
Cochran and Snow. [Poluka Depo. at 140-144] Laikin was hoping to gain post-
sentencing cooperation credit, but the Government’s response was “to the effect that
Laikin got enough breaks.” [Poluka Depo. at 141-142:2]

76. As discussed more fully below, Laikin’s lack of credibility and the circumstantial
evidence under the totality of the circumstances indicate that Laikin was a knowing
participant in the Fair Finance fraud scheme while he was a director of Fair Finance.
In fact, Laikin continued to receive advances under the Laikin Note through the end
of 2009, months after he had asserted that Fair Finance “a subsidiary of DCI” was a
Ponzi scheme. [Plaintiff’s Exhibit 1111 at 14-15 / Plaintiff’s Exhibit DDD, Motion, p.
5]

G. Transfer from DCI to Trustee Pursuant to Compromise

77. On November 24, 2009, agents of the Federal Bureau of Investigation raided the
offices of Obsidian and the office of Fair Finance located in Akron, Ohio.
[Stipulations ##110 and 111] DCI’s business and computer records, which had been

stored in the same location, were also seized that day.
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78. An involuntary bankruptcy case was commenced against Fair Finance on February 8,
2010. At that time, Fair Finance was owed money by its parent and grandparent
companies, FHI and DCI. [Bash Testimony]

79. Plaintiff is the duly appointed Chapter 7 Trustee for the Debtor. [Stipulation #4]

80.On June 16, 2010, the Court entered an order approving a compromise and
assignment agreement between DCI and the Trustee pursuant to which all of DCI’s
property, including accounts receivable and notes receivable of DCI, including the
Note, were assigned to the Trustee. [Bash Testimony, Plaintiff’s Exhibit LLLLLL].

Conclusions of Law

1. Venue in this Court is proper pursuant to 28 U.S.C. § 14009.

2. The Court has personal jurisdiction over Laikin pursuant to Federal Rule of
Bankruptcy Procedure 7004(f).

3. Indiana law governs the claims and defenses at issue in the adversary proceeding as
the Note specifies that Indiana Law applies. Joint Exhibits 1, 1V, V.

4. The Trustee’s primary claim in this proceeding is a claim for breach of the Note.
Given the language of the Note, it is not a negotiable instrument governed by Indiana
Code § 26-1-1.1-101. Rather, the Note is governed under Indiana common law. Yin
v. Society Nat. Bank Indiana, 665 N.E.2d 58, 62-63 (Ind. Ct. App. 1996).

5. The elements of a breach of contract action are the existence of a valid contract, the
defendant’s breach thereof and damages. Breeding v. Kye’s Inc., 831 N.E.2d 188,
190-91 (Ind. Ct. App. 2005). “A party breaches a contract when it fails to perform
all of the obligations that it has agreed to undertake.” Id. at 191. Trustee, as the

party asserting the breach of contract, bears the burden of proving each element of
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breach. Indiana-Am. Water Co., Inc. v. Town of Seelyville, 698 N.E.2d 1255, 1258
(Ind. Ct. App. 1998).

Existence of a contract

6. There is no dispute that Laikin entered into the Note. In addition, the receivable for
the Note was transferred to the Trustee and is enforceable by the Trustee. Therefore,
the first element is satisfied.

Breach of the contract

7. The Plaintiff alleged that Laikin failed to pay the balance owing under the Note at
Final Maturity. The evidence presented to the Court includes the books and records,
deemed prima facie correct under the terms of the Note, which clearly show that the
obligation owing under the Note was not paid as of August 31, 2008 or thereafter.
Plaintiff’s Exhibit 11111, LLLLL, and OOOOO. The Trustee has shown a breach of
contract.

Affirmative Defenses

8. The burden of proving an affirmative defense to a breach of contract action lies with
the party claiming the defense. Drenter v. Duitz, 883 N.E.2d 1194, 1201 (Ind. App.
2008); Van de Leuv v. Methodist Hosp. of Indiana, Inc., 642 N.E.2d 531, 533 (Ind.
App. 1994). As Laikin notes, the assignee of a contract takes the assignment subject
to all equities and defenses existing between the assignor and the debtor. See Univ.
Casework Systems, Inc. v. Bahre, 362 N.E.2d 155 (Ind. App. 1977). Therefore,

Laikin argues he may assert in defense to the Plaintiff’s claims all equities and
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defenses he would have had against DCI. The defenses asserted by Laikin are
payment, estoppel and waiver.**

Payment

Sale of Brightpoint stock

9. Laikin asserts that his account should have been credited for the proceeds of the
Brightpoint shares he and his wife transferred to the Durham Account. However, he
has presented the Court with no evidence upon which the Court could base such a
conclusion. Laikin himself professed no knowledge regarding 2003 stock sales or the
use or application of proceeds from such sales, and his own accountant testified that
Laikin never claimed any 2003 proceeds on his tax return.

10. Laikin’s expert witness, Weingardt, nonetheless, claims that 2003 Brightpoint stock
sale proceeds should be applied to the Note because Durham attributed 2003
Brightpoint stock sale gains to Laikin in Durham’s own tax return for that year.
What is missing from Weingardt’s analysis is any evidence that DCI received any
proceeds from the sale of Brightpoint shares in 2003. Not only did Laikin himself,
according to his “expert’s” testimony, not claim any gain from 2003 Brightpoint
stock sales in his 2003 tax return, Laikin’s own sworn interrogatory responses, which
purport to illustrate his repayment defense, show no Brightpoint stock sale
repayments for 2003."> [Plaintiff’s Exhibit W] Further Laikin did nothing to cause

any contemporaneous record of repayment to DCI to be made on its books.

“In the proposed findings of fact and conclusions of law submitted to the Court by Laikin just prior to the
commencement of trial, Laikin for the first time, raised a new defense — prior material breach. At the outset of the
trial, the Court granted the Plaintiff’s Motion in Limine and excluded this untimely defense.

15 In attempting to apply the 2003 Brightpoint proceeds from Durham’s stock sales, Mr. Weingardt utilized a
pro rata method of allocating proceeds in his opinion. The Court does not believe the pro rata method is proper.
Laikin admitted that he and Durham had no agreement on how proceeds would be allocated between him and
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11. The Pledge Agreement purports to create a lien in favor of DCI in certain stock
described in Schedule A to the Pledge Agreement as collateral for Laikin’s
obligation to DCI under the Note.

12. According to Laikin, it was his understanding that the proceeds from the sales of the
Brightpoint stock were to be applied to Laikin’s debt to DCI. However, in reality, it
is undisputed that no proceeds were ever applied to pay down the Note.

13. Laikin argues that his debt to DCI under the Note should be credited by the amount
of the proceeds from the sale of the Brightpoint stock. For the reasons discussed
below, the Court rejects that argument and holds that Laikin is not entitled to credit
the proceeds of the Brightpoint stock sales against his obligations under the Note.

14. The Pledge Agreement gave DCI the rights of a secured party under the Indiana
Uniform Commercial Code.’® Putting aside the fact that Laikin himself does not
know if DCI had any rights to the Durham Account, it is unquestionable that under
the Indiana Uniform Commercial Code, collateral can be sold only in foreclosure

after a default. 1C 26-1-9.1-609, IC 26-1-9.1-610.

Durham from the sale of the commingled Brightpoint shares. (Laikin testimony.) In the absence of such an
agreement, the Court is presented with a variety of methods to apply. In re Perkins, No. 10-3164, 2011 WL
4458961 *4 (Bankr. N. D. Ohio Sept. 23, 2011) (“methods of tracing commingled funds are ‘an equitable substitute
for the impossibility of specific identifications’ and therefore a court must ‘exercise case-specific judgment to select
the method best suited to achieve a fair and equitable result on the facts before them.””) The pro rata method
applies only “where a person wrongfully mingles money of two or more persons.” RESTATEMENT (FIRST) OF
RESTITUTION § 213(1). There is no suggestion that, as between Durham and Laikin, Durham wrongfully
commingled the Brightpoint stock. Indeed, the Pledge Agreement provided for the transfer of Laikin’s Brighpoint
stock to Durham’s personal account. The Trustee’s expert opined that the first-in, -first-out (FIFO) method is called
for by the IRS for the years at issue. This Court recommends the adoption of that approach. It stands to reason that
Laikin pledged his shares, and directed their sale, in an attempt to realize the largest possible gain from the stock.
And the IRS uses the FIFO method for the very purpose that it logically presumes the greatest possible realization of
gain, and hence taxes on such gains. Moreover, use of this method would produce a realization of gain consistent
with that called for by the IRS in the absence of an agreement between the parties, which Laikin acknowledges does
not exist. Thus, if proceeds were attributable to the Note, it appears that the FIFO method of allocation would
produce the most fair and equitable result. While the Laikins may have realized large capital gains on the
disposition of their Brightpoint shares, the trial record is devoid of evidence that the proceeds of those sales were

paid to DCI on Laikin’s account.
16 While Indiana common law controls the analysis of the Note, UCC Article 9, as adopted in Indiana, controls the
analysis of the collateral deposited pursuant to the Pledge Agreement.
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15. In this case, Laikin acknowledged that he never received notices of default from
DCI.'" Moreover, Laikin testified that it is not his contention that DCI foreclosed on
the pledged Brightpoint stock. [Laikin testimony.] Rather, it is Laikin’s contention
that Laikin himself directed Durham to sell the stock and apply the proceeds to the
Note.

16. The Pledge Agreement provides:

7. Application of Proceeds. The proceeds of any sale of all or any
part of the Pledged Securities, and any other cash at the time held

by the Lender under this Pledge Agreement, shall be applied by the
Lender in the following order:

* X *

b. to the payment of any other of the Obligations in such order as
the Lender may determine...

(Joint Exhibit I1)(italics added).

17. The Court finds that Section 7 of the Pledge Agreement was not triggered under the
facts presented in this case. First, there is no evidence that DCI ever held the
proceeds of the Pledged Securities. Since Section 7 addresses how DCI was to apply
proceeds of a sale of the pledged Brightpoint stock to Laikin’s obligation, DCI had a
contractual duty to apply proceeds of the Brightpoint stock only if DCI “held” those
proceeds “under this Pledge Agreement.” The Court interprets the phrase “held . . .
under this Pledge Agreement” to mean that the contractual duty to apply the
proceeds to Laikin’s obligations would only arise if DCI received and “held” the sale

proceeds by virtue of the fact that the Brightpoint stock was collateral under the

1 Laikin makes much of the fact that he never received a default notice from DCI. The Laikin Note,

however, required no demand or notice of non-payment, and Laikin consented to the extension of time of repayment
without notice. (Joint Exhibit V at 3.)
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Pledge Agreement — i.e., if DCI held the cash proceeds of a sale because DCI
foreclosed on and sold the Brightpoint stock after a default.

18. Here, though, DCI never executed on the collateral via a sale of the Brightpoint
stock, as Laikin himself admits. Rather, Laikin directed Durham to sell his stock.
Durham, acting as Laikin’s agent sold the Brightpoint stock, and apparently
converted the proceeds. Thus, DCI never “held” those proceeds “under” the Pledge
Agreement.

19. In addition, the law does not require the Court to find that the sale of the pledged
securities constituted payments of Laikin’s obligations under the Note, even though
Durham misappropriated the proceeds from such sales. Laikin misconstrues the
applicability of cases like Old Line Automobile to the facts of this case. Old Line
Automobile Insurors v. Kuehl, 127 Ind. App. 445, 455, 141 N.E.2d 858, 862 (Ind. Ct.
App. 1957). OlId Line Automobile involved an insurance agent who collected
premiums from the insured but did not remit the payments to the insurer. In an
action by the insured against its insurer, the court summarized the applicable law.

[W]here the acts of a principal are such as to justify
innocent third persons, who have relied thereon, in believing that
the agent is authorized to do that which he does, although the agent
in fact had no such authority, the principal is bound thereby, under
the rule that where one of two innocent persons must suffer
because of the betrayal of a trust reposed in a third, the person
most at fault must bear the loss.
Id. at 452 (citing Wagner v. McCool, 52 Ind. App. 124, 100 N.E. 395 (1935)). In that

case, the Court found that the insured was justified in believing the agent had the

authority to collect the premium payments.
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20. An exception to the general rule that the principal will be liable for the acts of his
agent exists if the third person knows, or in the exercise of reasonable care should
know, that the agent is exceeding his authority. Michigan Mut. Ins. Co. v. Sports,
Inc., 698 N.E.2d 834, 849 n.17 (Ind. Ct. App. 1998) In such circumstances, the
principal is not bound. 1d.; see also Menard v. Dage MTI, Inc., 726 N.E.2d 1206
(Ind. 2000) (principal not responsible if third party had notice authority exceeded or
did not reasonably believe agent was authorized).

21. For instance, in American Heritage Banco Inc. v. Cranston, 928 N.E.2d 239 (Ind.
App. 2010) the court explained,

“[t]he law is designed to protect the weak and credulous

from the wiles and stratagems of the artful and cunning,” it will not

protect those who “ ‘stand mentally on equal footing and in no

fiduciary relation,” ” if they fail to exercise common sense and

judgment. Ehle v. Ehle, 737 N.E.2d 429, 435 (Ind.Ct.App.2000)

(quoting Biberstine v. New York Blower Co., 625 N.E.2d 1308,

1316 (Ind.Ct.App.1993)).
Id. at 248. The court found that the law would not aid the Cranstons, sophisticated
real estate investors, who did not investigate the transaction on their own nor review
the documents they were asked to and did sign to complete the transaction. The court
concluded that the “Cranstons failed to exercise common sense and judgment in the
instant case when they declined to conduct any investigation whatsoever as to the
propriety of the ... transaction. Under the circumstances, we will not find a... right
of reliance.” 1d. (reversing the trial court’s judgment in favor of the Cranstons on their
constructive fraud counterclaim against their mortgagee).

22. In this case, Laikin never made an inquiry as to the balance of his loan, the payments

credited toward the loan, or the sale of stocks transferred to the Durham Account.
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He had no agreement with Durham regarding the allocation of proceeds from any
brokerage account. He does not know whether Durham sold stock in 2003, he does
not know what happened to the proceeds from the sale of stock by Durham in 2003.
In such a circumstance, the Court finds he failed to exercise common sense and
judgment. He continued to draw funds from his line of credit even after he reported
to the Government that Durham was running Fair Finance, the source of DCI’s
funds, as a Ponzi Scheme. He cannot credibly assert that the law should view him as
the party the law should protect as between himself and the Debtor’s estate.

Unclean Hands preclude assertion of equitable defenses

23. The defenses of estoppel and waiver, the only defenses other than purported payment
that Laikin raised at trial, sound in equity. Harris v. Brock, 835 F.2d 1190, 1194 n. 8
(7th Cir. 1987) (describing estoppel and waiver as “equitable doctrines”); City of
East Chicago, Indiana v. East Chicago Second Century, Inc., 908 N.E.2d 611, 622
n.2 (Ind. 2009) (describing waiver as an “equitable doctrine”); State, Indiana Civil
Rights Com’n v. Indianapolis Newspapers, Inc., 716 N.E.2d 943, 947-48 (Ind. 1999)
(describing waiver and estoppel as “equitable doctrines™); Hrisomalos v. Smith, 600
N.E.2d 1363, 1366 (Ind. Ct. App. 1992) (identifying “the familiar equitable defenses
of clean hands, laches and estoppel as well as the defense of acquiescence”); George
v. Nat’l Collegiate Athletic Ass’n, 945 N.E.2d 150, 153-54 (Ind. 2011) (describing in
pari delicto as an “equitable doctrine™); see also Schlueter v. Latek, 683 F.3d 350,
355 (7th Cir. 2012) (“[A] court will not enforce a defense of in pari delicto if the
effect would be to encourage or reward a greater wrong.”); U.S. v. Walerko Tool and

Engineering Corp., 784 F. Supp. 1385, 1388 (N.D. Ind. 1992) (identifying release as
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an equitable defense); Allegheny Airlines, Inc. v. Forth Corp., 663 F.2d 751, 755 (7th
Cir. 1981) (identifying accord and satisfaction, estoppel, waiver, leaches and binding
election as equitable defenses).

24. The doctrine of unclean hands may bar a defendant’s equitable defenses. See Hot
Wax, Inc. v. Turtle Wax, Inc., 191 F.3d 813, 825 (7th Cir. 1999) (“The notion of
unclean hands working as a bar to the application of laches stems from the belief that
an equitable defense, such as laches, cannot be used to reward a party’s inequities or
to defeat justice.”) (citing Precision Inst. Mfg. Co. v. Automotive Maintenance Mach.
Co., 324 U.S. 806, 814 (1945)); In re Richardson, No. 12-50165, 2013 WL 4498998,
at *9 (Bankr. S.D. Ind. Aug. 21, 2013) (same); see also Indiana Mills & Mfg., Inc. v.
Evenflo Co., Inc., No. 04-cv-540SEBVSS, 2005 WL 3150164, at *7 (S.D. Ind. Nov.
22, 2005) (holding unclean hands barred the defendant’s equitable defenses); see
also Edwards v. Academy Pub. Corp., 562 N.E.2d 60, 61 (Ind. Ct. App. 1990)
(holding the trial court erred in failing to consider whether a defendant seeking
equitable relief did so with unclean hands).

25. Courts have broad discretion in applying the unclean hands doctrine. See Packers
Trading Co. v. Commodity Futures Trading Comm’n, 972 F.2d 144, 148-49 (7th Cir.
1992) (“Precision explains that the [unclean hands] maxim gives wide range to the
court’s use of discretion in refusing to aid the unclean litigant. The court, Precision
further explains, is ‘not bound by formula or restrained by any limitation that tends

to trammel the free and just exercise of discretion.’”) (citing Precision Inst. Mfg. Co.

v. Automotive Maintenance Mach. Co., 324 U.S. 806, 814-15 (1945)).
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26. Under Indiana law, the unclean hands doctrine applies when a party has intentionally
engaged in misconduct and the misconduct has an immediate and necessary relation
to the matter being litigated. See Hardy v. Hardy, 910 N.E.2d 851, 856 (Ind. Ct.
App. 2009); Lake County Trust Co. v. Wine, 704 N.E.2d 1035, 1042 (Ind. Ct. App.
1998).

27. Intentional misconduct creating unclean hands sometimes includes criminal
misconduct. See U.S. v. Eleven Thousand Dollars ($11,000.00) U.S. Currency, No.
94-1538, 53 F.3d 334, at *1 (7th Cir. May 5, 1995) (denying the defendant’s
equitable claims for the return of $11,000 that was loaned to the defendant by family
and friends but seized by the government when the defendant used the money to
purchase illegal food stamps because the defendant had “unclean hands” by virtue of
his criminal purchase of illegal food stamps); Hopper Resources, Inc. v. Webster,
878 N.E.2d 418, 422-23 (Ind. Ct. App. 2007) (“Yet another maxim provides that
‘equity follows the law,’.... In application, this means that ‘an equitable right cannot
be founded on a violation of law.’”); Kochert v. Wiseman, 269 N.E.2d 12, 19 (Ind.
Ct. App. 1971) (“The old doctrine that a party may not in a court of equity have
‘unclean hands’ and still seek relief, is certainly applicable where a violation of the
criminal law is involved.”).

28. Intentional misconduct creating unclean hands also includes non-criminal
misconduct. See Packers Trading Co. v. Commodity Futures Trading Comm’n, 972
F.2d 144, 148-49 (7th Cir. 1992) (“One’s misconduct which invokes the [unclean
hands] maxim ‘need not have been of such a nature as to be punishable as a crime or

7

as to justify legal proceedings of any character.””) (citing Precision Inst. Mfg. Co. v.
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Automotive Maintenance Mach. Co., 324 U.S. 806, 815 (1945)); Phico Ins. Co., Inc.
v. Aetna Cas. and Sur. Co. of Am., 93 F. Supp. 2d 982, 994 (S.D. Ind. 2000)
(“[Alpplication of the doctrine [of unclean hands] under Indiana law need not rise to
conduct of a criminal nature. Rather, it seems that the failure to do that which one
has an affirmative duty to do satisfies the element of misconduct.”).

29. A defendant’s misconduct has an immediate and necessary relation to the matters at
issue in the litigation when that misconduct arises from the transaction before the
court. Barrett v. Grow, No. 07-cv-486, 2008 WL 4911206, at *5 (S.D. Ind. Nov. 13,
2008) (stating intentional misconduct has an immediate and necessary relation to a
case if the unclean party “dirtied [his hands] in acquiring the right he now asserts, or
[ ] the manner of dirtying renders inequitable the assertion of such rights against the
defendant”) (citing Republic Molding Corp. v. B.W. Photo Utils., 319 F.2d 347, 349
(9th Cir. 1963)); Schmidt v. Koch, No. 32A01-0904-CV-209, 918 N.E.2d 26, at *4
(Ind. Ct. App. Dec. 9, 2009) (holding the plaintiff’s “failure to abide by the terms of
the same restrictive covenant he sought to enforce against others was not “incidental’
to the matter being litigated but, rather, had ‘an immediate and necessary relation to
the matter’”) (internal citations omitted); Hardy v. Hardy, 910 N.E.2d 851, 856 (Ind.
Ct. App. 2009) (holding the defendants’ transfer of a warranty deed as part of a
scheme to defraud their creditors had an immediate and necessary relation to the
defendants’ equitable reformation claims); Hopper Resources, Inc. v. Webster, 878
N.E.2d 418, 422-23 (Ind. Ct. App. 2007) (holding the contractor’s violation of local
building permit statutes had an immediate and necessary relation to the contractor’s

equitable mechanic’s lien foreclosure claim); Lake County Trust Co. v. Wine, 704
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N.E.2d 1035, 1042 (Ind. Ct. App. 1998) (holding the defendants’ breach of their
residential leases had an immediate and necessary relation to the defendants’ Section
1983 claims alleging housing discrimination).

30. This Court will not entertain Laikin’s equitable affirmative defenses in this case
(including accord and satisfaction, release, in pari delicto, waiver, estoppel, setoff
and recoupment) because Laikin approaches this Court with unclean hands. The
evidence demonstrates that Laikin has unclean hands because he used proceeds of
the Note to perpetrate securities fraud.

31. The evidence demonstrates that Laikin has unclean hands because he knew that
Durham was using Fair Finance and its affiliates, including the lender on the Note,
DCI, to run a massive fraud scheme. Laikin’s 11" hour epiphany that Fair Finance
was operating as a fraud scheme simply does not ring true. Laikin helped Durham
buy Fair Finance, was a director of Fair Finance, and spoke to Durham nearly every
day. He claimed knowledge of the fraud scheme at Fair Finance based upon his
directorship and conversations he had with Durham. Laikin’s conduct with regard to
his own Note reinforces the Court’s recommended finding that he knew full well
what was occurring at Fair Finance. Although Laikin was the CEO of a publicly-
traded company, he claims he never bothered to track any of the millions of dollars
advanced under his Note, nor did he track any of the alleged repayments by the sale
of pledged securities. Throughout this time, including when he was a director of Fair
Finance, his loan was carried as a significant asset of the company, and never
reflected any alleged repayments through the sale of pledged securities, and Laikin

asked that a Deed of Trust on his real property collateralizing his Note not be
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recorded. Finally, Laikin continued to receive advances under the Note through the
end of 2009, months after he had asserted that Fair Finance “a subsidiary of DCI”
was a Ponzi scheme. (Plaintiff’s Exhibit 111 at 14-15 / Plaintiff’s Exhibit DDD,
Motion, p. 5.)

32. In short, the Laikin Note bears all the hallmarks of being a loan to “related parties of
Durham without adequate disclosure, including the disclosure of the risks relating to
such loans” — the very type Laikin claimed was criminal in seeking to lessen the
consequences of his own criminal conduct in the Laikin Criminal Case. Laikin, of
course, had every motivation not to intervene in the conduct of Fair Finance — he was
a beneficiary of the process. He received millions of dollars which helped him keep
National Lampoon running and afforded him the opportunity to reside in two
different multi-million dollar California mansions.

33. Inasmuch as Laikin has presented no evidence showing payment in excess of the
amounts even he admits were lent to him, and inasmuch as he is barred from
asserting his other defenses to the Trustee’s claim, there is no question of breach of
the contract. The sole remaining question is therefore one of damages.

Damages

34. Having failed to prove any applicable affirmative defense to the Trustee’s claim of
breach of contract, the only remaining question is what damages should be awarded
to the Trustee. The books and records show that a total of $23,125,589.05 was due
and owing as of December, 2009 including principal and accumulated interest [Klein
Testimony / Plaintiff’s Exhibit OOOOO at 2, 4] Under the terms of the Note, that

amount is deemed prima facie correct and the burden of proof lies with the
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Defendant to prove that the amount claimed is incorrect. See Auffenberg v. Bd. Of
Trustees of Columbus Reg. Hospital, 646 N.E.2d 328 (Ind. Ct. App. 1995).

35. The Court finds Klein’s testimony credible, supported by the evidence in this
adversary proceeding and unrebutted. With the additional default interest accrued to
September 15, 2013, Mr. Klein testified that the outstanding amount due on the Note
is, in his opinion, $32,958,018.00, consisting of $13,820,325 of interest calculated at
the default rate of interest from September 1, 2008. The default rate of interest
varied from September 1, 2008 to September 30, 2009. After September 30, 2009,
the default rate of interest applied by Klein was 10.5%

36. To the extent Laikin attempted to rebut the validity of certain advances shown on the
books and records, the Court does not credit his testimony. Similarly, the Court does
not find his argument, which lacks any supporting evidence, that repayments should
have been credited to his account after Brightpoint stock was sold in 2003, credible.
Indeed, the trial record as a whole supports the conclusion that at least from mid-
2006 on, Laikin used his DCI line of credit in a manner that imposed a willful and
malicious injury on Fair Finance.

Conclusion

The foregoing findings of fact and conclusions of law are hereby submitted to the District
Court pursuant to 28 U.S.C. 8 157(c)(1), Federal Rule of Bankruptcy Procedure 9033(a), and
District Court General Order 2012-7. Based upon these proposed findings of fact and
conclusions of law, it is the recommendation of this Court that a judgment in the following
amounts be entered in favor of the Trustee and against Laikin:

(a) $32,958,018 plus interest accruing at the default rate of 10.5% as of September 15,

41

106@mERUPmMTss Doot4sE HILHEHDOEANE BNTERHEHD A0/RIIB IBA2NDY  Faeye Uoasf4rr 7



2013 until paid in full; and

(b) attorney’s fees for the Sanctions Order to be determined in a separate proceeding,
following entry of judgment, as the parties agreed and the Court ordered at the final pre-trial
conference.

Pursuant to the District Court’s related case rule, other Fair Finance adversary
proceedings have been assigned to Judge Patricia Gaughan. It is the opinion of this judicial
officer that the related case rule would extend to the submission of these proposed findings of
fact and conclusions of law. Accordingly, | have asked the Clerk’s Office of the Bankruptcy

Court to coordinate this submission to Judge Gaughan’s docket.

HHH#

cc (via electronic mail):

BRAEDEN DOUTHETT, Counsel to Plaintiff
MARK PHILLIPS, Counsel to Defendant
LORI WELKER, Counsel to Defendant
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