
US-DOCS\116797626.18 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

------------------------------------------------------------ x 
: 

In re : Chapter 11 
: 

HI-CRUSH INC., et al., : Case No. 20–33495 (DRJ) 
: 

Debtors.1 : (Jointly Administered) 
: 

-------------------------------------------------------- x 

INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO OBTAIN POSTPETITION 

FINANCING, (II) AUTHORIZING THE DEBTORS TO USE CASH COLLATERAL, 

(III) GRANTING LIENS AND PROVIDING SUPERPRIORITY ADMINISTRATIVE

EXPENSE CLAIMS, (IV) GRANTING ADEQUATE PROTECTION TO PREPETITION 

ABL SECURED PARTIES, (V) MODIFYING AUTOMATIC STAY, (VI) SCHEDULING 

A FINAL HEARING, AND (VII) GRANTING RELATED RELIEF 

Upon the motion, dated July , 2020 (the “Motion”)2 of Hi-Crush Inc. (the “Company”) 

and its affiliated debtors in the above-captioned chapter 11 cases (collectively, the “Chapter 11 

Cases”), as debtors and debtors in possession (collectively, the “Debtors”), seeking entry of an 

interim order (this “Interim Order”) and a final order pursuant to sections 105, 361, 362, 363, 

364(c), 364(d), 364(e), 503 and 507 of chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”) and Rules 2002, 4001, 6003, 6004, and 9014 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 2002-1, 4001-1(b), 4002-1 and 9013-1 

1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number 
(where available), are: Hi-Crush Inc. (0530), OnCore Processing LLC (9403), Hi-Crush Augusta LLC (0668), 
Hi-Crush Whitehall LLC (5562), PDQ Properties LLC (9169), Hi-Crush Wyeville Operating LLC (5797), D 
& I Silica, LLC (9957), Hi-Crush Blair LLC (7094), Hi-Crush LMS LLC, Hi-Crush Investments Inc. (6547), 
Hi-Crush Permian Sand LLC, Hi-Crush Proppants LLC (0770), Hi-Crush PODS LLC, Hi-Crush Canada Inc. 
(9195), Hi-Crush Holdings LLC , Hi-Crush Services LLC (6206), BulkTracer Holdings LLC (4085), Pronghorn 
Logistics Holdings, LLC (5223), FB Industries USA Inc. (8208), PropDispatch LLC, Pronghorn Logistics, 
LLC (4547), and FB Logistics, LLC (8641).  The Debtors’ address is 1330 Post Oak Blvd, Suite 600, Houston, 
Texas 77056. 

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the 
Motion.  

ENTERED 

 07/13/2020
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of the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court 

for the Southern District of Texas, Houston Division and the Texas Complex Chapter 11 Case 

Procedures (the “Local Rules”), inter alia: 

(i) authorizing the Debtors to incur senior secured postpetition obligations on a
superpriority basis in respect of a senior secured superpriority credit facility in the
aggregate principal amount of $25,000,000 (the “DIP ABL Facility” and, all
amounts extended under the DIP ABL Facility, the “DIP ABL Loans”), pursuant
to the terms and conditions of that certain senior secured debtor-in-possession
revolving credit agreement (as the same may be amended, restated, supplemented,
waived or otherwise modified from time to time, the “DIP ABL Credit
Agreement”), by and among Hi-Crush Inc., as borrower (in such capacity, the “DIP
ABL Borrower”), each of the entities listed thereto as guarantors (together with the
DIP ABL Borrower, the “ABL Loan Parties”), and JPMorgan Chase Bank, N.A.,
as administrative agent and collateral agent (in such capacities, the “DIP ABL
Agent”) for and on behalf of itself and the other lenders party thereto (together with
the DIP ABL Agent, the “DIP ABL Secured Parties”), substantially in the form of
Exhibit A attached hereto;

(ii) authorizing the Debtors to execute and deliver the DIP ABL Credit Agreement and
any other agreements, instruments, pledge agreements, intercreditor agreements,
guarantees, fee letters, control agreements related thereto and other Loan
Documents (as defined in the DIP ABL Credit Agreement) and documents related
thereto (including any security agreements, intellectual property security
agreements, control agreements, or notes) (as amended, restated, supplemented,
waived, and/or modified from time to time, collectively with the DIP ABL Credit
Agreement, the “DIP ABL Documents”) and to perform such other acts as may be
necessary or desirable in connection with the DIP ABL Documents;

(iii) authorizing the Debtors to borrow up to $23,563,809.11 under the DIP ABL
Facility, subject to available draw conditions as set forth in Section 3.2 of the DIP
ABL Credit Agreement, outstanding on the Effective Date (the “Interim ABL
Amount”) upon entry of this Interim Order to avoid immediate and irreparable
harm; 

(iv) granting the DIP ABL Facility and all obligations owing thereunder and under, or
secured by, the DIP ABL Documents, to the DIP ABL Secured Parties (collectively,
and including all “Obligations” as described in the DIP ABL Credit Agreement, the
“DIP ABL Obligations”) allowed superpriority administrative expense claim status
in each of the Chapter 11 Cases and any Successor Cases (as defined herein);

(v) authorizing the Debtors to obtain senior secured postpetition financing on a
superpriority basis consisting of a $40,000,000 new money delayed-draw term loan
facility (the “DIP Term Loan Facility” and together with the DIP ABL Facility, the
“DIP Facilities”, and all amounts extended under the DIP Term Loan Facility, the
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“DIP Term Loans” and together with the DIP ABL Loans, the “DIP Loans”), 
pursuant to the terms and conditions of that certain senior secured debtor-in-
possession term loan credit agreement (as the same may be amended, restated, 
supplemented, waived or otherwise modified from time to time, the “DIP Term 
Loan Agreement” and, together with the DIP ABL Credit Agreement, the “DIP 
Agreements”), by and among Hi-Crush Inc., as borrower (in such capacity, the 
“DIP Term Loan Borrower” and together with the DIP ABL Borrower, the “DIP 
Borrower”), each of the entities listed thereto as guarantors (together with the DIP 
Term Loan Borrower, the “Term Loan Parties” and the Term Loan Parties together 
with the ABL Loan Parties, the “Loan Parties”), and Cantor Fitzgerald Securities 
as administrative agent and as collateral agent (in such capacities, the “DIP Term 
Loan Agent” and, together with the DIP ABL Agent, the “DIP Agents”) for and on 
behalf of itself and the other lenders party thereto (together with the DIP Term Loan 
Agent, the “DIP Term Loan Secured Parties” and the DIP Term Loan Secured 
Parties together with the DIP ABL Secured Parties, the “DIP Secured Parties”), 
substantially in the form of Exhibit B, attached hereto; 

(vi) authorizing the Debtors to execute and deliver the DIP Term Loan Agreement and
any other agreements, instruments, pledge agreements, intercreditor agreements,
guarantees, fee letters, control agreements related thereto, and other Loan
Documents (as defined in the DIP Term Loan Agreement) and documents related
thereto (as amended, restated, supplemented, waived, and/or modified from time to
time, collectively, with the DIP Term Loan Agreement, the “DIP Term Loan
Documents” and together with the DIP ABL Documents, the “DIP Documents”)
and to perform such other acts as may be necessary or desirable in connection with
the DIP Term Loan Documents;

(vii) authorizing the Debtors to borrow up to $20,000,000 under the DIP Term Loan
Facility (the “Interim Term Loan Amount” and together with the Interim ABL
Amount, the “Interim Amount”) upon entry of this Interim Order to avoid
immediate and irreparable harm;

(viii) granting the DIP Term Loan Facility and all obligations owing thereunder and
under, or secured by, the DIP Term Loan Documents to the DIP Term Loan Secured
Parties (collectively, and including all “Obligations” as described in the DIP Term
Loan Agreement, the “DIP Term Loan Obligations” and, together with the DIP
ABL Obligations, the “DIP Obligations”) allowed superpriority administrative
expense claim status in each of the Chapter 11 Cases and any Successor Cases;

(ix) granting to each of the (a) DIP ABL Agent, for the benefit of itself and the DIP ABL
Secured Parties and (b) DIP Term Loan Agent, for the benefit of itself and the DIP
Term Loan Secured Parties, automatically and validly perfected security interests
in and liens on all of the DIP Collateral (as defined herein), including all property
constituting “cash collateral” as defined in section 363(a) of the Bankruptcy Code
(“Cash Collateral”), which liens shall have the priorities set forth herein;
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(x) authorizing and directing the Debtors to pay the principal, interest, premiums, fees,
expenses and other amounts payable under the DIP Documents as such become
earned, due and payable, including continuing commitment fees, closing fees, exit
fees, audit fees, appraisal fees, valuation fees, liquidator fees, structuring fees,
administrative agent’s fees, the reasonable fees and disbursements of each DIP
Agent’s and other DIP Secured Parties’ attorneys, advisors, accountants and other
consultants, all to the extent provided in, and in accordance with, the DIP
Documents;

(xi) authorizing the Debtors to use the Prepetition ABL Collateral (as defined herein),
including the Cash Collateral of the Prepetition ABL Secured Parties under the
Prepetition ABL Documents (each as defined herein), and providing adequate
protection to the Prepetition ABL Secured Parties for, among other things, any
diminution in value on or after the Petition Date resulting from the imposition of
the automatic stay, the Debtors’ use, sale, or lease of the Prepetition ABL
Collateral, including Cash Collateral, the priming of the Prepetition ABL Secured
Parties’ respective interests in the Prepetition ABL Collateral (including by the
Carve-Out (as defined below)) (“Diminution in Value”) of their respective interests
in the Prepetition ABL Collateral, including the Cash Collateral as contemplated
hereunder;

(xii) vacating and modifying the automatic stay imposed by section 362 of the
Bankruptcy Code to the extent necessary to implement and effectuate the terms and
provisions of the DIP Documents and this Interim Order; and

(xiii) scheduling a final hearing (the “Final Hearing”) within 25 days of the Petition Date
(as defined below) to consider the relief requested in the Motion and approving the
form of notice with respect to the Final Hearing.

The Court having considered the Motion, the exhibits attached thereto, the

Declaration of J. Philip McCormick, Chief Financial Officer of the Debtors, in Support of Chapter 

11 Petitions and First Day Pleadings, the Declaration of Ari Lefkovitz in Support of the Debtors’ 

Motion (I) Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, and 364 Authorizing the Debtors to (A) 

Obtain Senior Secured Priming Superpriority Postpetition Financing, (B) Grant Liens and 

Superpriority Administrative Expense Status, (C) Use Cash Collateral of Prepetition Loan Parties, 

and (D) Grant Adequate Protection to Prepetition Loan Parties; (II) Scheduling a Final Hearing 

Pursuant to Bankruptcy Rules 4001(b) and 4001(c); and (III) Granting Related Relief, and the 

Declaration of Ryan Omohundro in Support of the Debtors’ Motion (I) Pursuant to 11 U.S.C. §§ 
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105, 361, 362, 363, and 364 Authorizing the Debtors to (A) Obtain Senior Secured Priming 

Superpriority Postpetition Financing, (B) Grant Liens and Superpriority Administrative Expense 

Status, (C) Use Cash Collateral of Prepetition Loan Parties, and (D) Grant Adequate Protection 

to Prepetition Loan Parties; (II) Scheduling a Final Hearing Pursuant to Bankruptcy Rules 

4001(b) and 4001(c); and (III) Granting Related Relief, and the evidence submitted and arguments 

made at the interim hearing held on July 13, 2020 (the “Interim Hearing”); and notice of the Interim 

Hearing having been given in accordance with Bankruptcy Rules 2002, 4001(b), (c) and (d), and 

all applicable Local Rules; and the Interim Hearing having been held and concluded; and all 

objections, if any, to the interim relief requested in the Motion having been withdrawn, resolved, 

or overruled by the Court; and it appearing that approval of the interim relief requested in the 

Motion is necessary to avoid immediate and irreparable harm to the Debtors and their estates 

pending the Final Hearing, and otherwise is fair and reasonable and in the best interests of the 

Debtors, their estates, and all parties-in-interest, and is essential for the continued operation of the 

Debtors’ businesses and the preservation of the value of the Debtors’ assets; and it appearing that 

the Debtors’ entry into the DIP Agreements and the other DIP Documents is a sound and prudent 

exercise of the Debtors’ business judgment; and after due deliberation and consideration, and good 

and sufficient cause appearing therefor;  

BASED UPON THE RECORD ESTABLISHED AT THE INTERIM HEARING, THE 

COURT MAKES THE FOLLOWING FINDINGS OF FACT AND CONCLUSIONS OF 

LAW:3 

A. Petition Date.  On July 12, 2020 (the “Petition Date”), each of the Debtors

3 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law 
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014.  To 
the extent that any of the following findings of fact constitute conclusions of law, they are adopted as such.  To 
the extent any of the following conclusions of law constitute findings of fact, they are adopted as such. 
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filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code in this Court.   

B. Debtors in Possession.  The Debtors have continued in the management 

and operation of their businesses and properties as debtors in possession pursuant to sections 1107 

and 1108 of the Bankruptcy Code. 

C. Jurisdiction and Venue.  This Court has jurisdiction over the Chapter 11 

Cases, the Motion, and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157 and 

1334.  Consideration of the Motion constitutes a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2).  Venue for the Chapter 11 Cases and proceedings with respect to the Motion is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

D. Committee Formation.  As of the date hereof, the United States Trustee 

for the Southern District of Texas (the “U.S. Trustee”) has not yet appointed an official committee 

of unsecured creditors in the Chapter 11 Cases (a “Committee”) pursuant to section 1102 of the 

Bankruptcy Code. 

E. Notice.  Notice of the Motion and the Interim Hearing has been provided in 

accordance with the Bankruptcy Code, the Bankruptcy Rules, and the Local Rules, and no other 

or further notice of the Motion with respect to the relief requested at the Interim Hearing or the 

entry of this Interim Order shall be required. 

F. Debtors’ Stipulations.  After consultation with their attorneys and financial 

advisors, and without prejudice to the rights of parties in interest, including any Committee, as set 

forth in paragraph 32 herein, the Debtors admit, stipulate, acknowledge, and agree as follows 

(paragraphs F(i) through F(x) (other than (viii) ) below are referred to herein, collectively, as the 

“Debtors’ Stipulations”): 
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(i) Prepetition ABL Facility.  Pursuant to that certain Credit 

Agreement, dated as of August 1, 2018 (as amended, restated, supplemented, waived, and/or 

modified from time to time, the “Prepetition ABL Credit Agreement” and, collectively with the 

Credit Documents (as defined in the Prepetition ABL Credit Agreement) and any other agreements 

and documents executed or delivered in connection therewith, each as amended, restated, 

supplemented, waived, and/or modified from time to time, the “Prepetition ABL Documents”) 

among (a) Hi-Crush Inc. (formerly known as Hi-Crush Partners LP), as borrower (in such capacity, 

the “Prepetition ABL Borrower”), (b) JPMorgan Chase Bank, N.A., as administrative agent and 

collateral agent (in such capacities, the “Prepetition ABL Agent”) and (c) the lenders party thereto 

from time to time (the “Prepetition ABL Lenders” and, together with the Prepetition ABL Agent, 

the “Prepetition ABL Secured Parties”), as applicable, provided revolving credit and other 

financial accommodations to, and issued letters of credit for the account of, the Prepetition ABL 

Borrower and its subsidiaries pursuant to the Prepetition ABL Documents (the “Prepetition ABL 

Facility”). 

(ii) Prepetition ABL Obligations. As of the Petition Date, the Prepetition 

ABL Borrower and the guarantors of the Prepetition ABL Facility (in such capacities, the 

“Prepetition ABL Guarantors” and, together with the Prepetition ABL Borrower, the “Prepetition 

ABL Obligors”) were indebted to the Prepetition ABL Secured Parties, without defense, 

counterclaim, or offset of any kind, in respect of the loans incurred under the Prepetition ABL 

Facility and other obligations incurred thereunder or secured thereby, Letters of Credit (as defined 

in the Prepetition ABL Credit Agreement) outstanding in the face amount of $22,288,041.11 (the 

“Prepetition Letters of Credit”), together with accrued and unpaid interest, any reimbursement 

obligations (contingent or otherwise) in respect of letters of credit, any fees, expenses and 
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disbursements (including attorneys’ fees, accountants’ fees, auditor fees, appraisers’ fees and 

financial advisors’ fees, and related expenses and disbursements), treasury, cash management 

obligations, bank product and derivative obligations, indemnification obligations, guarantee 

obligations, and other charges, amounts and costs of whatever nature owing, whether or not 

contingent, whenever arising, accrued, accruing, due, owing, or chargeable in respect of any of the 

Prepetition ABL Borrower’s or the Prepetition ABL Guarantors’ obligations pursuant to, or 

secured by, the Prepetition ABL Documents, including all “Obligations” as defined in the 

Prepetition ABL Credit Agreement, and all interest, fees, prepayment premiums, costs and other 

charges allowable under section 506(b) of the Bankruptcy Code, the “Prepetition ABL 

Obligations”). 

(iii) Prepetition ABL Liens and Prepetition ABL Collateral.  As more 

fully set forth in the Prepetition ABL Documents, prior to the Petition Date, the Prepetition ABL 

Borrower and the Prepetition ABL Guarantors granted to the Prepetition ABL Agent, for the 

benefit of itself and the Prepetition ABL Lenders, a security interest in and continuing lien on (the 

“Prepetition ABL Liens”) substantially all of their assets and property (with certain exceptions set 

out in the Prepetition ABL Documents) including a first-priority security interest in and continuing 

lien on Collateral (as defined in that certain Pledge and Security Agreement, dated as of August 1, 

2018, among the Prepetition ABL Obligors and the Prepetition ABL Agent, as amended, restated, 

supplemented, waived, and/or modified from time to time) and all proceeds, products, accessions, 

rents, and profits thereof, in each case whether then owned or existing or thereafter acquired or 

arising (collectively, the “Prepetition ABL Collateral”). 

(iv) Validity, Perfection, and Priority of Prepetition ABL Liens and 

Prepetition ABL Obligations.  The Debtors acknowledge and agree that as of the Petition Date 
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(a) the Prepetition ABL Liens on the Prepetition ABL Collateral were valid, binding, enforceable, 

non-avoidable, and properly perfected and were granted to, or for the benefit of, the Prepetition 

ABL Secured Parties for fair consideration and reasonably equivalent value; (b) the Prepetition 

ABL Liens were senior in priority over any and all other liens on the Prepetition ABL Collateral, 

subject only to certain liens otherwise permitted by the Prepetition ABL Documents (solely to the 

extent any such permitted liens were valid, properly perfected, non-avoidable, and senior in 

priority to the Prepetition ABL Liens as of the Petition Date or were valid non-avoidable senior 

liens that are perfected subsequent to the Petition Date as permitted by Section 546(b) of the 

Bankruptcy Code, the “Prepetition ABL Permitted Prior Liens”); (c) the Prepetition ABL 

Obligations constitute legal, valid, binding, and non-avoidable obligations of the Debtors 

enforceable in accordance with the terms of the applicable Prepetition ABL Documents; (d) no 

offsets, recoupments, challenges, objections, defenses, claims, or counterclaims by the Debtors of 

any kind or nature to any of the Prepetition ABL Liens or Prepetition ABL Obligations exist, and 

no portion of the Prepetition ABL Liens or Prepetition ABL Obligations is subject to any challenge 

or defense including avoidance, disallowance, disgorgement, recharacterization, or subordination 

(equitable or otherwise) pursuant to the Bankruptcy Code or applicable non-bankruptcy law; 

(e) the Debtors and their estates have no claims, objections, challenges, causes of action, and/or 

choses in action, including avoidance claims under Chapter 5 of the Bankruptcy Code or applicable 

state law equivalents or actions for recovery or disgorgement, against any of the Prepetition ABL 

Secured Parties or any of their respective affiliates, agents, attorneys, advisors, professionals, 

officers, directors, and employees arising out of, based upon or related to the Prepetition ABL 

Facility; (f) the Debtors have waived, discharged, and released any right to challenge any of the 

Prepetition ABL Obligations, the priority of the Debtors’ obligations thereunder, and the validity, 
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extent, and priority of the liens securing the Prepetition ABL Obligations; and (g) the Prepetition 

ABL Obligations constitute allowed, secured claims within the meaning of sections 502 and 506 

of the Bankruptcy Code. 

(v) Prepetition Senior Notes.  Pursuant to that certain Indenture, dated 

as of August 1, 2018 (as amended, restated, supplemented, waived, and/or modified from time to 

time, the “Prepetition Senior Notes Indenture” and, collectively with any other agreements and 

documents executed or delivered in connection therewith, including the Prepetition Senior Notes, 

each as amended, restated, supplemented, waived, and/or modified from time to time, the 

“Prepetition Senior Notes Documents”) among (a) Hi-Crush Inc. (formerly known as Hi-Crush 

Partners LP), as issuer (in such capacity, the “Prepetition Senior Notes Issuer”), (b) U.S. Bank 

National Association, as trustee (in such capacity, the “Prepetition Senior Notes Trustee”) and 

(c) the guarantors a party thereto (in such capacities, the “Prepetition Senior Notes Guarantors” 

and, together with the Prepetition Senior Notes Issuer, the “Prepetition Senior Notes Obligors”), 

the Prepetition Senior Notes Issuer issued the 9.500% senior notes (the “Prepetition Senior Notes”) 

payable to the holders of such notes (the “Prepetition Senior Noteholders” and together with the 

Prepetition Senior Notes Trustee, the “Prepetition Senior Notes Parties”) pursuant to the 

Prepetition Senior Notes Documents.  

(vi) Prepetition Senior Notes Obligations.  As of the Petition Date, the 

Prepetition Senior Notes Obligors were indebted to the Prepetition Senior Noteholders, without 

defense, counterclaim, or offset of any kind, in respect of the Prepetition Senior Notes issued under 

the Prepetition Senior Notes Documents and other obligations incurred thereunder, in the 

aggregate principal amount of $450,000,000, together with accrued and unpaid interest, any 

reimbursement obligations (contingent or otherwise), any fees, expenses and disbursements, 
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indemnification obligations, guarantee obligations, and other charges, amounts and costs of 

whatever nature owing, whether or not contingent, whenever arising, accrued, accruing, due, 

owing, or chargeable in respect of any of the Prepetition Senior Notes Obligors’ obligations 

pursuant to the Prepetition Senior Notes Documents, including all “Obligations” as defined in the 

Prepetition Senior Notes Indenture, and all interest, fees, prepayment premiums, costs and other 

charges allowable under section 502 of the Bankruptcy Code, the “Prepetition Senior Notes 

Obligations”). 

(vii) Validity of Prepetition Senior Notes Obligations.  The Debtors 

acknowledge and agree that as of the Petition Date (a) the Prepetition Senior Notes Obligations 

constitute legal, valid, binding, and non-avoidable obligations of the Debtors enforceable in 

accordance with the terms of the applicable Prepetition Senior Notes Documents; (b) no offsets, 

recoupments, challenges, objections, defenses, claims, or counterclaims by the Debtors of any kind 

or nature to any of the Prepetition Senior Notes Obligations exist, and no portion of the Prepetition 

Senior Notes Obligations is subject to any challenge or defense including avoidance, disallowance, 

disgorgement, recharacterization, or subordination (equitable or otherwise) pursuant to the 

Bankruptcy Code or applicable non-bankruptcy law; (c) the Debtors and their estates have no 

claims, objections, challenges, causes of action, and/or choses in action, including avoidance 

claims under Chapter 5 of the Bankruptcy Code or applicable state law equivalents or actions for 

recovery or disgorgement, against any of the Prepetition Senior Notes Parties or any of their 

respective affiliates, agents, attorneys, advisors, professionals, officers, directors, and employees 

(in each case in their respective capacities as such) arising out of, based upon or related to the 

Prepetition Senior Notes Documents; (d) the Debtors have waived, discharged, and released any 

right to challenge any of the Prepetition Senior Notes Obligations and the priority of the Debtors’ 
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obligations thereunder; and (e) the Prepetition Senior Notes Obligations constitute allowed 

unsecured claims within the meaning of section 502 of the Bankruptcy Code. 

(viii) Indemnification.  The DIP Secured Parties and the Prepetition ABL 

Secured Parties have acted in good faith, and without negligence or violation of public policy or 

law, in respect of all actions taken by them in connection with or related in any way to negotiating, 

implementing, documenting, or obtaining the requisite approvals of the DIP Facilities and the use 

of Cash Collateral, including in respect of the granting of the DIP Liens and the ABL Adequate 

Protection Liens (as defined below), any challenges or objections to the DIP Facilities or the use 

of Cash Collateral, and all documents related to any and all transactions contemplated by the 

foregoing.  Accordingly, to the extent provided in the DIP Documents and the Prepetition ABL 

Documents, the DIP Secured Parties and the Prepetition ABL Secured Parties shall be and hereby 

are indemnified and held harmless by the Debtors in respect of any claim or liability incurred in 

respect thereof or in any way related thereto; provided, that no such parties will be indemnified for 

any cost, expense, or liability to the extent determined in a final, non-appealable judgment of a 

court of competent jurisdiction to have resulted primarily from such parties’ gross negligence, 

actual fraud or willful misconduct.  No exception or defense exists in contract, law, or equity as to 

any obligation set forth, as the case may be, in this paragraph F(viii), in the DIP Documents or the 

Prepetition ABL Documents, to the Debtors’ obligation to indemnify and/or hold harmless the DIP 

Secured Parties and the Prepetition ABL Secured Parties, as applicable.   

(ix) No Challenges/Claims.  No offsets, challenges, objections, 

defenses, claims or counterclaims of any kind or nature to any of the Prepetition ABL Liens, 

Prepetition ABL Obligations, or Prepetition Senior Notes Obligations exist, and no portion of the 

Prepetition ABL Liens, Prepetition ABL Obligations, or Prepetition Senior Notes Obligations is 
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subject to any challenge or defense including, without limitation, avoidance, disallowance, 

disgorgement, recharacterization, or subordination (equitable or otherwise) pursuant to the 

Bankruptcy Code or applicable non-bankruptcy law.  The Debtors and their estates have no valid 

Claims (as such term is defined in section 101(5) of the Bankruptcy Code), objections, challenges, 

causes of action, and/or choses in action against any of the Prepetition ABL Secured Parties, the 

Prepetition Senior Notes Parties, or any of their respective affiliates, agents, attorneys, advisors, 

professionals, officers, directors, and employees (in each case in such respective capacity) with 

respect to the Prepetition ABL Documents, the Prepetition ABL Obligations, the Prepetition ABL 

Liens, the Prepetition Senior Notes Documents, or the Prepetition Senior Notes Obligations, 

whether arising at law or at equity, including, without limitation, any challenge, recharacterization, 

subordination, avoidance, recovery, disallowance, reduction, or other claims arising under or 

pursuant to sections 105, 502, 510, 541, 542 through 553, inclusive, or 558 of the Bankruptcy Code 

or applicable state law equivalents.  

(x) Releases.  The Debtors hereby stipulate and agree that they forever 

and irrevocably release, discharge, and acquit each DIP Agent, the Prepetition ABL Secured 

Parties, the Prepetition Senior Notes Parties, all current and future DIP Secured Parties, and each 

of their respective successors, assigns, affiliates, subsidiaries, parents, officers, shareholders, 

directors, employees, attorneys, and agents, past, present, and future, and their respective heirs, 

predecessors, successors, and assigns, each solely in their capacities as such (collectively, 

the “Releasees”), of and from any and all claims, controversies, disputes, liabilities, obligations, 

demands, damages, expenses (including, without limitation, reasonable attorneys’ fees), debts, 

liens, actions, and causes of action of any and every nature whatsoever relating to, as applicable, 

this Interim Order, the DIP Facilities, the DIP Documents, the Prepetition ABL Facility, the 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 13 of 291



- 14 -

US-DOCS\116797626.18 

Prepetition ABL Documents, the Prepetition Senior Notes, the Prepetition Senior Notes 

Documents, and/or the transactions contemplated hereunder or thereunder including, without 

limitation, (x) any so-called “lender liability” or equitable subordination or recharacterization 

claims or defenses, (y) any and all claims and causes of action arising under the Bankruptcy Code, 

and (z) any and all claims and causes of action with respect to the validity, priority, perfection, or 

avoidability of the liens or claims of the Prepetition ABL Secured Parties, the DIP Agent, the DIP 

Secured Parties or the Prepetition Senior Notes Parties; provided, however, the foregoing release 

shall not apply with respect to (i) the funding and other obligations of the DIP Secured Parties and 

the DIP Agents under the DIP Documents and (ii) any act or omission of a Releasee that constitutes 

gross negligence, actual fraud or willful misconduct.  The Debtors further waive and release any 

defense, right of counterclaim, right of set-off, or deduction to the payment of the Prepetition ABL 

Obligations, the Prepetition Senior Notes Obligations, or the DIP Obligations that the Debtors may 

now have or may claim to have against the Releasees arising out of, connected with, or relating to 

any and all acts, omissions, or events occurring prior to the Court’s entry of this Interim Order. 

G. Cash Collateral.  All of the Debtors’ cash, including any cash in their

deposit accounts, wherever located, whether as original collateral or proceeds of other Prepetition 

ABL Collateral, constitutes or will constitute Cash Collateral of the Prepetition ABL Secured 

Parties and DIP Secured Parties, as applicable. 

H. Findings Regarding Postpetition Financing and Use of Cash Collateral.

(i) Request for Postpetition Financing and Use of Cash Collateral.  The

Debtors seek authority to (a) enter into the DIP Facilities and incur the DIP Obligations on the 

terms described herein and in the DIP Documents and (b) use Cash Collateral on the terms 

described herein, in each case, to administer their Chapter 11 Cases and fund their operations.  At 
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the Final Hearing, the Debtors will seek final approval of the DIP Facilities and use of Cash 

Collateral pursuant to a proposed final order (the “Final Order”), which shall be in form and 

substance reasonably acceptable to (i) the DIP ABL Agent at the direction of the Required Lenders 

(as such term is defined in the DIP ABL Credit Agreement, the “Required ABL Lenders”) and 

(ii) the DIP Term Loan Agent at the direction of the Required Lenders (as such term is defined in 

the DIP Term Loan Agreement, the “Required Term Lenders”).  Notice of the Final Hearing and 

the proposed Final Order will be provided in accordance with this Interim Order. 

(ii) Priming of the Prepetition ABL Liens.  The priming of the 

Prepetition ABL Liens under section 364(d) of the Bankruptcy Code, as contemplated by the 

DIP Documents and as provided herein, will enable the Debtors to obtain the DIP Facilities and to 

continue to operate their business during the pendency of the Chapter 11 Cases, to the benefit of 

their estates and creditors.  The Prepetition ABL Secured Parties are entitled to receive adequate 

protection as set forth in this Interim Order pursuant to sections 361, 363, and 364 of the 

Bankruptcy Code, solely to the extent of any Diminution in Value of their respective interests in 

the Prepetition ABL Collateral (including Cash Collateral). 

(iii) Need for Postpetition Financing and Use of Cash Collateral.  The 

Debtors have a need to use Cash Collateral on an interim basis and obtain credit in an amount 

equal to the Interim Amount pursuant to the DIP Facilities in order to, among other things, enable 

the orderly continuation of their operations and to administer and preserve the value of their estates.  

The Debtors additionally continue to need to provide credit support to third parties through the 

Prepetition Letters of Credit that shall be deemed issued and outstanding under the DIP ABL 

Agreement, which will allow business operations to continue unimpeded in the ordinary course 

during the pendency of these Chapter 11 Cases.  The ability of the Debtors to maintain business 
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relationships with their vendors, suppliers, and customers, to pay their employees, and otherwise 

finance their operations requires the availability of working capital from the DIP Facilities and the 

use of Cash Collateral, the absence of either of which would immediately and irreparably harm the 

Debtors, their estates, and parties-in-interest.  The Debtors do not have sufficient available sources 

of working capital and financing to operate their businesses or maintain their properties in the 

ordinary course of business prior to the entry of the Final Order without the authorization to use 

Cash Collateral and to borrow the Interim Amount. 

(iv) No Credit Available on More Favorable Terms.  The DIP Facilities 

are the best source of debtor-in-possession financing available to the Debtors.  Given their current 

financial condition, financing arrangements, and capital structure, the Debtors have been and 

continue to be unable to obtain financing from sources other than the DIP Secured Parties on terms 

more favorable than the DIP Facilities.  The Debtors are unable to obtain unsecured credit 

allowable under section 503(b)(1) of the Bankruptcy Code as an administrative expense.  The 

Debtors have also been unable to obtain (a) unsecured credit having priority over that of 

administrative expenses of the kind specified in sections 503(b), 507(a), and 507(b) of the 

Bankruptcy Code; (b) credit secured solely by a lien on property of the Debtors and their estates 

that is not otherwise subject to a lien; or (c) credit secured solely by a junior lien on property of 

the Debtors and their estates that is subject to a lien.  Financing on a postpetition basis on better 

terms is not available without granting the DIP Agents, for the benefit of themselves and the 

DIP Secured Parties, (1) perfected security interests in and liens on (each as provided herein) the 

DIP Collateral, with the priorities set forth herein; (2) superpriority claims; and (3) the other 

protections set forth in this Interim Order. 

(v) Use of Cash Collateral and Proceeds of the DIP Facilities.  As a 
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condition to entry into the DIP Agreements, the extension of credit under the DIP Facilities and 

the authorization to use the Prepetition ABL Collateral, including Cash Collateral, the DIP Agents, 

the DIP Secured Parties, and the Prepetition ABL Secured Parties require, and the Debtors have 

agreed, that proceeds of the DIP Facilities and the Prepetition ABL Secured Parties’ Cash 

Collateral shall be used in a manner consistent with the terms and conditions of this Interim Order 

and the DIP Documents and in accordance with the budget (as the same may be modified from 

time to time consistent with the terms of the DIP Documents and subject to such variances and 

exclusions as permitted in the DIP Documents, and as set forth in paragraphs 13 and 14 hereof, 

the “Budget”),4 solely for the purposes set forth in the DIP Documents and this Interim Order, 

including (a) ongoing working capital and other general corporate purposes of the Debtors; 

(b) permitted payment of costs of administration of the Chapter 11 Cases, including restructuring 

charges arising on account of the Chapter 11 Cases, including statutory fees of the U.S. Trustee 

and allowed professional fees and expenses of the Debtor Professionals and professionals retained 

by a Committee (if any), subject to the Investigation Budget Amount (as defined herein); 

(c) payment of such prepetition expenses as consented to by the DIP Agents (in the case of the 

DIP Term Loan Agent, at the direction of the Required Term Lenders) or otherwise permitted 

under the DIP Documents; (d) payment of interest, premiums, fees, expenses, and other amounts 

(including, without limitation, legal and other professionals’ fees and expenses of the DIP Agents 

and the DIP Secured Parties) owed under the DIP Documents, including those incurred in 

connection with the preparation, negotiation, documentation, and Court approval of the 

DIP Facilities whether incurred before or after the Petition Date; (e) payment of certain adequate 

protection amounts to the Prepetition ABL Secured Parties, to the extent set forth in paragraph 12 

                                                 
4   A copy of the initial Budget is attached hereto as Schedule 1. 
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hereof; and (f) payment of obligations arising from or related to the Carve-Out; provided, that none 

of the foregoing shall limit the payment of Professional Fees (as defined below) that benefit from 

the Carve-Out, as and when such Professional Fees are allowed by the Bankruptcy Court at any 

time (whether by interim order, procedural order or otherwise). 

(vi) Application of Proceeds of DIP Collateral.  As a condition to entry 

into the DIP Agreements, the extension of credit under the DIP Facilities, and authorization to use 

Cash Collateral, the Debtors, the DIP Agents, the DIP Secured Parties, and the Prepetition ABL 

Secured Parties have agreed that as of and commencing on the date of the Interim Hearing, the 

Debtors shall utilize the proceeds of the DIP Collateral in accordance with this Interim Order. 

I. Adequate Protection.  The Prepetition ABL Agent, for the benefit of the 

Prepetition ABL Secured Parties, is entitled to receive adequate protection solely to the extent of 

any Diminution in Value of their interests in the Prepetition ABL Collateral, including, without 

limitation, the Cash Collateral.  Pursuant to sections 361, 363 and 507(b) of the Bankruptcy Code, 

as adequate protection, subject in all respects to the Carve-Out and subject to paragraph 33 of this 

Interim Order, the Prepetition ABL Secured Parties will receive (a)  current payment of interest, 

commitment fees and/or letter of credit fees (as applicable) as more fully set forth in paragraph 12 

herein, (b) solely to the extent of any Diminution in Value of their interests in the Prepetition ABL 

Collateral, ABL Adequate Protection Liens (as defined below) with the relative priorities set forth 

on Exhibit C hereto and ABL 507(b) Claims (as defined below); (c) current payment of reasonable 

and documented fees and expenses and other disbursements as set forth in paragraph 12 herein; 

and (d) financial and other reporting, in each case, as set forth in paragraph 12 herein. 

J. Sections 506(c) and 552(b).  In light of (i) the DIP Agents’ and the DIP 

Secured Parties’ agreement that their liens and superpriority claims shall be subject to the Carve-
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Out; (ii) the Prepetition ABL Secured Parties’ agreement that their respective liens and claims, 

including any adequate protection liens and claims, shall be subject to the Carve-Out and in certain 

respects subordinate to the DIP Liens (as defined below) as set forth herein; and (iii) the 

DIP Agents’, the DIP Secured Parties’, and the Prepetition ABL Secured Parties’ agreement to the 

payment (in accordance with the Budget (subject to the Permitted Variance (as defined below) and 

exclusions set forth herein) and subject to the terms and conditions of this Interim Order and the 

DIP Documents) of certain expenses of administration of these Chapter 11 Cases, (a) upon entry 

of a Final Order, the Prepetition ABL Secured Parties seek a waiver of any “equities of the case” 

exception under section 552(b) of the Bankruptcy Code and (b) upon entry of a Final Order, the 

DIP Agents, the DIP Secured Parties, and the Prepetition ABL Secured Parties each seek a waiver 

of the provisions of section 506(c) of the Bankruptcy Code. 

K. Good Faith of the DIP Agents, the DIP Secured Parties and the

Prepetition ABL Secured Parties.  

(i) Based upon the pleadings and proceedings of record in the

Chapter 11 Cases, (i) the extensions of credit under the DIP Facilities are fair and reasonable, are 

appropriate for secured financing to debtors in possession, are the best available to the Debtors 

under the circumstances, reflect the Debtors’ exercise of prudent business judgment consistent 

with their fiduciary duties, and are supported by reasonably equivalent value and fair 

consideration; (ii) the terms and conditions of the DIP Facilities and the use of the Cash Collateral 

have been negotiated in good faith and at arm’s length among the Debtors, the DIP Secured Parties, 

and the Prepetition ABL Secured Parties with the assistance and counsel of their respective 

advisors; (iii) the use of Cash Collateral, including, without limitation, pursuant to this Interim 

Order, has been allowed in “good faith” within the meaning of section 364(e) of the Bankruptcy 
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Code; (iv) any credit to be extended, loans to be made, and other financial accommodations to be 

extended to the Debtors by the DIP Secured Parties, and the Prepetition ABL Secured Parties, 

including, without limitation, pursuant to this Interim Order, have been allowed, advanced, 

extended, issued, or made, as the case may be, in “good faith” within the meaning of 

section 364(e) of the Bankruptcy Code by the DIP Secured Parties and the Prepetition ABL 

Secured Parties in express reliance upon the protections offered by section 364(e) of the 

Bankruptcy Code; and (v) the DIP Facilities, the DIP Liens (as defined below), the DIP 

Superpriority Claims (as defined below), the ABL Adequate Protection Liens (as defined below), 

and the ABL 507(b) Claims (as defined below) shall be entitled to the full protection of 

section 364(e) of the Bankruptcy Code in the event that this Interim Order or any provision hereof 

is vacated, reversed, or modified, on appeal or otherwise. 

(ii) Absent an order of this Court and the provision of Adequate

Protection Obligations and ABL Adequate Protection Liens (each as defined below), consent of 

the Prepetition ABL Secured Parties is required for the Debtors’ use of Cash Collateral and other 

Prepetition ABL Collateral.  The Prepetition ABL Secured Parties have consented, or are deemed 

pursuant to the Prepetition ABL Documents to have consented, or have not objected, to the 

Debtors’ use of Cash Collateral and other Prepetition ABL Collateral or to the Debtors’ entry into 

the DIP Documents in accordance with and subject to the terms and conditions in this Interim 

Order and the DIP Documents. 

L. Immediate Entry.  Sufficient cause exists for immediate entry of this

Interim Order pursuant to Bankruptcy Rule 4001(c)(2). 

M. Interim Hearing.  Notice of the Interim Hearing and the relief requested in

the Motion has been provided by the Debtors, whether by facsimile, electronic mail, overnight 
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courier, or hand delivery to certain parties in interest, including the Notice Parties (as defined in 

the Motion).  The Debtors have made reasonable efforts to afford the best notice possible under 

the circumstances, and no other notice is required in connection with the relief set forth in this 

Interim Order. 

Based upon the foregoing findings and conclusions, the Motion, and the record before the 

Court with respect to the Motion, and after due consideration and good and sufficient cause 

appearing therefor, IT IS HEREBY ORDERED THAT: 

1. DIP Facilities Approved on Interim Basis.  The Motion is granted on an 

interim basis as set forth herein.  The DIP Term Loan Facility, in an amount equal to the Interim 

Term Loan Amount, and the DIP ABL Facility, in an amount equal to the Interim ABL Amount, 

are each hereby authorized and approved to the extent set forth herein, and the use of 

Cash Collateral on an interim basis is authorized, in each case subject to the terms and conditions 

set forth in the DIP Documents and this Interim Order.  All objections to this Interim Order, to the 

extent not withdrawn, waived, settled, or resolved, are hereby denied and overruled.  This Interim 

Order shall become effective immediately upon its entry. 

2. Authorization of the DIP Facilities.  The DIP Facilities are hereby approved 

as set forth herein.  The Debtors are expressly and immediately authorized and empowered to 

execute and deliver the DIP Documents and to incur and to perform the DIP Obligations in 

accordance with, and subject to, the terms of this Interim Order and the DIP Documents, and to 

deliver all instruments, certificates, agreements, and documents that may be required or necessary 

for the performance by the Debtors under the DIP Facilities and the creation and perfection of the 

DIP Liens (as defined below).  The Debtors shall pay, in accordance with this Interim Order, the 

principal, interest, premiums, fees, payments, expenses, and other amounts described in the 
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DIP Documents as such amounts become due and payable, without need to obtain further Court 

approval, whether or not such fees arose before, on, or after the Petition Date, and whether or not 

the transactions contemplated hereby are consummated, to implement all applicable reserves, and 

to take any other actions that may be necessary or appropriate, all as provided in this Interim Order 

or the DIP Documents.  All collections and proceeds, whether from ordinary course collections, 

asset sales, debt or equity issuances, insurance recoveries, condemnations, or otherwise, will be 

deposited and applied as required by this Interim Order and the DIP Documents.  Upon execution 

and delivery, the DIP Documents shall represent valid and binding obligations of the Debtors, 

enforceable against each of the Debtors and their estates in accordance with their terms.  Upon the 

Effective Date (as defined in the DIP ABL Credit Agreement), the “Upfront Fee”, the “Arranger 

Fee and the “Structuring Fee” (as defined in that certain fee letter between the Company and the 

DIP ABL Agent, dated as of July 12, 2020 or in the fee letter between the Company and UBS AG 

Stamford Branch, dated as of July 12, 2020, as applicable) (collectively, the “ABL Fees”) shall be 

fully earned and non-refundable and shall be payable in accordance with and at the times specified 

in the DIP ABL Documents.  Upon the Closing Date (as defined in the DIP Term Loan Credit 

Agreement), the Upfront Fees and Exit Fee (each as defined in the DIP Term Loan Credit 

Agreement, the “Term Loan Fees”) shall be fully earned and non-refundable and shall be payable 

in accordance with and at the times specified in the DIP Term Loan Documents.  The Debtors shall 

pay, in accordance with this Interim Order, the principal, interest, fees, payments, expenses, and 

other amounts described in the DIP Documents as such amounts become due and without need to 

obtain further Court approval, including, without limitation, backstop, closing, arrangement, 

commitment and exit fees (including the ABL Fees, the Term Loan Fees and all fees and other 

amounts owed to the DIP Secured Parties), administrative agent’s fees and collateral agent’s fees 
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(including all fees and other amounts owed to the DIP Agents), the reasonable fees and 

disbursements of the DIP Secured Parties, including the reasonable fees and disbursements of 

counsel and other professionals, whether or not such fees arose before, on, and after the Petition 

Date, in accordance with this Interim Order or the DIP Documents.   

3. Authorization to Borrow.  To prevent immediate and irreparable harm to 

the Debtors’ estates, from the entry of this Interim Order through and including the earliest to occur 

of (i) entry of the Final Order or (ii) the DIP Termination Date (as defined below), and subject to 

the terms, conditions, and limitations on availability set forth in the DIP Documents and this 

Interim Order, the Debtors are hereby authorized to borrow (in the form of DIP Loans) under the 

DIP Facilities in an aggregate outstanding principal amount equal to the Interim Amount. 

4. Amendment of the DIP Documents.  The DIP Documents may from time to 

time be amended, modified, or supplemented by the parties thereto without further order of the 

Court if the amendment, modification, or supplement is non-material and in accordance with the 

DIP Documents.  In the case of a material amendment, modification, or supplement to the 

DIP Documents, the Debtors shall (i) provide notice (which may be provided through electronic 

mail or facsimile) to counsel to any Committee (if appointed), the U.S. Trustee, the applicable 

DIP Agents, the Prepetition ABL Agent, the DIP Secured Parties, and the Prepetition Senior Notes 

Trustee; (ii) provide notice to the Court; and (iii) obtain approval of the Court.  For the avoidance 

of doubt, the extension of a Milestone (as defined in the DIP Agreements, respectively) shall not 

constitute a material amendment, modification, or supplement to the DIP Documents. 

5. DIP Obligations.   

(a) The DIP Documents and this Interim Order shall constitute and 

evidence the validity and binding effect of the DIP Obligations, which shall be enforceable against 
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the Debtors, their estates and any successors thereto, including, without limitation, any trustee 

appointed in the Chapter 11 Cases or in any case under chapter 7 of the Bankruptcy Code upon the 

conversion of any of the Chapter 11 Cases, or in any other proceedings superseding or related to 

any of the foregoing (collectively, the “Successor Cases”).  Upon entry of this Interim Order, the 

DIP Obligations will include all loans and any other indebtedness or obligations, contingent or 

absolute, which may now or from time to time be owing by any of the Debtors to the DIP Agents 

or any of the DIP Secured Parties, in each case, under the DIP Documents or this Interim Order or 

secured by the DIP Liens (as defined below), including, without limitation, all principal, accrued 

and unpaid interest, costs, fees, expenses, and other amounts owing under the DIP Documents.  

The Debtors shall be jointly and severally liable for the DIP Obligations.  The DIP Obligations 

shall be due and payable, and the use of Cash Collateral shall automatically cease, in each case, 

without notice or demand on the DIP Termination Date, except as provided in paragraph 22 herein 

and subject to the requirements of the Carve-Out.  No obligation, payment, transfer, or grant of 

collateral security hereunder or under the DIP Documents (including any DIP Obligation or DIP 

Liens (as defined below) but excluding any adequate protection provided to the Prepetition ABL 

Secured Parties hereunder) shall be stayed, restrained, voidable, avoidable, or recoverable under 

the Bankruptcy Code or under any applicable law (including, without limitation, under chapter 5 

of the Bankruptcy Code, section 724(a) of the Bankruptcy Code, or any other provision with 

respect to avoidance actions under the Bankruptcy Code or applicable state law equivalents) or 

subject to any avoidance, reduction, setoff, recoupment, offset, recharacterization, subordination 

(whether equitable, contractual, or otherwise, but other than to the Carve-Out), counterclaim, 

cross-claim, defense, or any other challenge under the Bankruptcy Code or any applicable law or 

regulation by any person or entity.  
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(b) Upon the closing of the DIP ABL Facility, all Prepetition Letters of 

Credit outstanding on the Petition Date shall be deemed issued and outstanding Letters of Credit 

under the DIP ABL Credit Agreement, and all Obligations (as defined in the Prepetition ABL 

Credit Agreement) in respect thereof, shall be deemed “Obligations” under the DIP ABL Credit 

Agreement. 

(c) Upon the closing of the DIP ABL Facility, all existing bank service 

obligations constituting “Banking Services Obligations” and obligations owing to “Swap 

Counterparties” under “Hedging Arrangements” under the Prepetition ABL Credit Agreement and 

outstanding on the Petition Date shall be deemed Banking Services Obligations and obligations 

owing to “Swap Counterparties” under “Hedging Arrangements” under the DIP ABL Credit 

Agreement.  All existing bank services constituting “Banking Services Obligations” and “Hedging 

Arrangements” with “Swap Counterparties” under the Prepetition ABL Credit Agreement, which 

services and hedging arrangements are being continued by order of the Court entered 

contemporaneously herewith, shall be deemed Banking Services and “Hedging Arrangements” 

with “Swap Counterparties” under the DIP ABL Credit Agreement.   

6. DIP Liens.  As security for the DIP Obligations, effective immediately upon 

entry of this Interim Order, pursuant to sections 361, 362, 364(c)(2), 364(c)(3), and 364(d) of the 

Bankruptcy Code, the DIP ABL Agent, for the benefit of itself and the other DIP ABL Secured 

Parties, and the DIP Term Loan Agent, for the benefit of itself and the other DIP Term Loan 

Secured Parties, are hereby granted valid, binding, continuing, enforceable, non-avoidable, and 

automatically and properly perfected security interests and liens on all real and personal property, 

whether now existing or hereafter arising and wherever located, tangible or intangible, of each of 

the Debtors (the “DIP Collateral”) including, without limitation (a) all cash, cash equivalents, 
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deposit accounts (including, for the avoidance of doubt, all Excluded Deposit Accounts (as defined 

in the DIP ABL Credit Agreement), which shall not constitute Excluded Property (as defined in 

the DIP Documents)), securities accounts, accounts, other receivables (including credit card 

receivables), chattel paper, contract rights, inventory (wherever located), instruments (including, 

without limitation, promissory notes), documents, securities (whether or not marketable) and 

investment property (including, without limitation, all of the issued and outstanding capital stock 

of each of the Debtors’ subsidiaries, all securities accounts and security entitlements related 

thereto, and financial assets carried therein, and all commodity accounts and commodity 

contracts), hedge agreements, furniture, fixtures, equipment (including documents of title), goods, 

vehicles, franchise rights, trade names, trademarks, service marks, copyrights, patents, license 

rights, intellectual property, general intangibles (including, for the avoidance of doubt, payment 

intangibles and hedging arrangements), rights to the payment of money (including, without 

limitation, tax refunds and any other extraordinary payments), supporting obligations, guarantees, 

letter of credit rights, commercial tort claims, causes of action, and all substitutions, 

indemnification rights, all present and future intercompany debt, fee interests in real property 

owned by the Debtors, books, records, ledger cards, files, correspondence, customer lists, 

blueprints, technical specifications, manuals, computer software, computer printouts, tapes, disks 

and other electronic storage media and related data processing software related to the foregoing, 

and accessions, products, rents, profits and proceeds of the foregoing, wherever located, including 

insurance or other proceeds; (b) all owned real property interests and all proceeds of leased real 

property; (c) actions brought under section 549 of the Bankruptcy Code to recover any post-

petition transfer of DIP Collateral; (d) subject to entry of a Final Order, the proceeds of any 

avoidance actions (such actions, “Avoidance Actions”) brought pursuant to chapter 5 of the 
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Bankruptcy Code or section 724(a) of the Bankruptcy Code or any other avoidance actions under 

the Bankruptcy Code or applicable state law equivalents (the “Avoidance Action Proceeds”); 

provided, that no liens shall attach to Avoidance Actions; (e) subject to entry of the Final Order, 

the proceeds of any exercise of the Debtors’ rights under section 506(c) and 550 of the 

Bankruptcy Code; and (f) all assets of the Debtors (including, without limitation, all equity in non-

U.S. subsidiaries of the Debtors) that are not otherwise subject to valid, perfected, enforceable and 

unavoidable security interests or liens in existence as of the Petition Date or valid liens perfected 

(but not granted) after the Petition Date (to the extent such perfection in respect of a prepetition 

claim is expressly permitted under the Bankruptcy Code) (this subsection (f), the “Unencumbered 

Collateral”); in each case subject and subordinate to the Carve-Out and the Prepetition ABL 

Permitted Prior Liens, as set forth in this Interim Order and in accordance with the priorities set 

forth in Exhibit C hereto (all such liens and security interests granted to the DIP Agents, for their 

benefit and for the benefit of the DIP Secured Parties, pursuant to this Interim Order and the 

DIP Documents, the “DIP Liens”); provided, that, notwithstanding the foregoing, the 

DIP Collateral shall not include (and the DIP Liens shall not extend to) any “Excluded Property” 

(as defined in the DIP Documents). 

7. DIP Lien Priority.  The DIP Liens shall have the priority as set forth below

and as illustrated in Exhibit C hereto:5 

(a) pursuant to Section 364(c) of the Bankruptcy Code, the liens

securing the DIP Term Loan Facility (the “DIP Term Loan Liens”) shall be first-priority liens on 

all Unencumbered Collateral, other than “Excluded Property” (as defined in the DIP Documents) 

(and other than assets that (i) would have constituted Prepetition ABL Collateral but for a 

5 In the event of any conflict between the text of this Interim Order and the illustrative chart contained in 
Exhibit C hereof, the text of this Interim Order shall control.   
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successful Challenge (ii) were acquired after the Petition Date that would have constituted 

Prepetition ABL Collateral had they been acquired prior to the Petition Date and (iii) constitute 

“Excluded Deposit Accounts” (as defined in the Prepetition ABL Credit Agreement) and are DIP 

Collateral), senior in priority on such Unencumbered Collateral to the liens securing the DIP ABL 

Facility (the “DIP ABL Liens”) and the ABL Adequate Protection Liens (the Unencumbered 

Collateral subject to such first-priority lien, the “Term Loan Priority Collateral”); 

(b) pursuant to Section 364(c)(3) of the Bankruptcy Code, the 

DIP Term Loan Liens shall be (i) immediately junior to any liens on all of each Debtor’s present 

and future assets and properties, in each case other than the ABL Priority Collateral (as defined 

herein, and as to which the DIP Term Loan Liens shall be junior to the DIP ABL Liens, the 

Prepetition ABL Liens and the ABL Adequate Protection Liens), to the extent that such assets and 

properties are subject to any validly perfected, enforceable and unavoidable security interest or 

lien in existence as of the Petition Date (the “Other Encumbered Collateral” and such liens, the 

“Other Liens”), and (ii) senior in priority on such Other Encumbered Collateral to the DIP ABL 

Liens, the Prepetition ABL Liens and the ABL Adequate Protection Liens;  

(c) pursuant to Section 364(d) of the Bankruptcy Code, the liens 

securing the DIP ABL Facility (the “DIP ABL Liens”) shall be priming first-priority liens on the 

DIP Collateral constituting Prepetition ABL Collateral (and any assets that (i) would have 

constituted Prepetition ABL Collateral but for a successful Challenge, (ii) acquired after the 

Petition Date that would have constituted Prepetition ABL Collateral had they been acquired prior 

to the Petition Date and (iii) constitute “Excluded Deposit Accounts” (as defined in the Prepetition 

ABL Credit Agreement) and are DIP Collateral), in all respects senior in priority to the Prepetition 

ABL Liens, the ABL Adequate Protection Liens, and the DIP Term Loan Liens (the collateral 
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subject to such first-priority priming lien, the “ABL Priority Collateral”); 

(d) pursuant to Section 364(c)(3) of the Bankruptcy Code, the DIP ABL 

Liens shall be immediately junior to the DIP Term Loan Liens on the Term Loan Priority 

Collateral; and 

(e) other than as set forth herein (including with respect to the Carve-

Out) or permitted under the DIP Documents, the DIP Liens shall not be made subject to or pari 

passu with any lien or security interest heretofore or hereinafter granted in the Chapter 11 Cases 

or any Successor Cases and shall be valid and enforceable against any trustee appointed in the 

Chapter 11 Cases or any Successor Cases, upon the conversion of any of the Chapter 11 Cases to 

any Successor Case, and/or upon the dismissal of any of the Chapter 11 Cases or Successor Cases.  

The DIP Liens shall not be subject to any of sections 510, 549 or 550 of the Bankruptcy Code 

(subject, solely with respect to the DIP ABL Liens, Prepetition ABL Liens and ABL Adequate 

Protection Liens, to the Challenge Deadline and related provisions set forth in paragraph 32 

herein).  No lien or interest avoided and preserved for the benefit of the estate pursuant to 

section 551 of the Bankruptcy Code shall be pari passu with or senior to the DIP Liens. 

8. Superpriority Claims.  Subject and subordinate to the Carve-Out, upon entry 

of this Interim Order, the DIP Agents, on their own behalf and on behalf of the DIP Secured Parties, 

are hereby granted, pursuant to section 364(c)(1) of the Bankruptcy Code, allowed superpriority 

administrative expense claims in each of the Chapter 11 Cases and any Successor Cases 

(collectively, the “DIP Superpriority Claims”) for all DIP Obligations (a) with priority over any 

and all administrative expense claims and unsecured claims against the Debtors or their estates in 

any of the Chapter 11 Cases or any Successor Cases, at any time existing or arising, of any kind 

or nature whatsoever, including, without limitation, administrative expenses of the kinds specified 
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in or ordered pursuant to sections 105, 326, 328, 330, 331, 364, 503(a), 503(b), 507(a), 507(b), 

546(c), 546(d), 726, 1113, or 1114 of the Bankruptcy Code or any other provision of the 

Bankruptcy Code and (b) which shall at all times be senior to the rights of the Debtors and their 

estates, and any successor trustee or other estate representative to the extent permitted by law.  

Notwithstanding anything contained herein or in any of the DIP Documents to the contrary, the 

DIP Superpriority Claims granted to (x) the DIP ABL Secured Parties shall, at all times be in 

respect of any assets or property that constitute ABL Priority Collateral or identifiable proceeds or 

products thereof, senior to the DIP Superpriority Claims granted to the DIP Term Loan Secured 

Parties, and (y) the DIP Term Loan Secured Parties shall, at all times be in respect of any assets or 

property that constitute DIP Term Loan Priority Collateral or identifiable proceeds or products 

thereof, senior to the DIP Superpriority Claims granted to the DIP ABL Secured Parties. 

9. No Obligation to Extend Credit.  The DIP Secured Parties shall have no 

obligation to make any loan or advance or to issue, amend, renew, or extend any letters of credit 

under the DIP Documents unless (and subject to the occurrence of the Effective Date or Closing 

Date, as applicable) all of the conditions precedent to the making of such extension of credit or the 

issuance, amendment, renewal, or extension of such letter of credit under the applicable DIP 

Documents and this Interim Order have been satisfied in full or waived by the applicable DIP 

Agent in accordance with the terms of the applicable DIP Agreement. 

10. Use of Proceeds of DIP Facilities.  From and after the Petition Date, the 

Debtors shall use proceeds of borrowings under the DIP Facilities only for the purposes 

specifically set forth in this Interim Order and the DIP Documents, and, in each case, in compliance 

with the Budget (subject to any Permitted Variances (as defined in the DIP Documents, the 

“Permitted Variances”) and the exclusions set forth herein) and the terms and conditions in this 
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Interim Order and the DIP Documents; provided, that none of the foregoing shall limit the payment 

of Professional Fees that benefit from the Carve-Out, as and when such Professional Fees are 

allowed by the Bankruptcy Court at any time (whether by interim order, procedural order or 

otherwise). 

11. Authorization to Use Cash Collateral.  Subject to the terms and conditions

of this Interim Order (including paragraph 25 hereof) and the DIP Documents, and in accordance 

with the Budget (subject to the Permitted Variances and the exclusions set forth herein), the 

Debtors are authorized to use Cash Collateral until the DIP Termination Date.  Nothing in this 

Interim Order shall authorize the disposition of any assets of the Debtors or their estates outside 

the ordinary course of business, or any Debtor’s use of any Cash Collateral or other proceeds 

resulting therefrom, except as permitted in this Interim Order (including with respect to the Carve-

Out), the DIP Facilities, the DIP Documents, or by an order of the Court, and in accordance with 

the Budget (subject to the Permitted Variances and the exclusions set forth herein). 

12. Adequate Protection for the Prepetition ABL Secured Parties.  Subject to

the Investigation (as defined below), and to the extent any Prepetition ABL Obligations (including 

any contingent obligations for which no claim has yet been asserted) remain outstanding after 

giving effect to paragraph 5(b) and (c) hereof, the Prepetition ABL Secured Parties are entitled, 

pursuant to sections 361, 362, 363(c)(2), 363(e), and 507 of the Bankruptcy Code, to adequate 

protection of their interests in the Prepetition ABL Collateral, including the Cash Collateral, solely 

to the extent of any Diminution in Value of their interests in the Prepetition ABL Collateral (the 

“ABL Adequate Protection Obligations”).  As adequate protection, the Prepetition ABL Secured 

Parties are hereby granted the following: 

(a) ABL Adequate Protection Liens.  As security for the payment of the
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ABL Adequate Protection Obligations, the Prepetition ABL Agent (for itself and for the benefit of 

the Prepetition ABL Secured Parties) is hereby granted (effective and perfected upon the date of 

this Interim Order and without the necessity of the execution by the Debtors of security 

agreements, pledge agreements, mortgages, financing statements, or other agreements) a valid, 

perfected replacement security interest in and lien on all DIP Collateral, including, upon entry of 

the Final Order, the Avoidance Action Proceeds (the “ABL Adequate Protection Liens”), subject 

and subordinate only to (i) the Carve-Out, (ii) with respect to DIP Collateral that constitutes Term 

Loan Priority Collateral, the DIP Term Loan Liens, the DIP ABL Liens and the Prepetition ABL 

Liens, (iii) with respect to the Unencumbered Collateral and the Other Encumbered Collateral, the 

DIP Term Loan Liens, the DIP ABL Liens and the Prepetition ABL Liens, and (iv) with respect 

to DIP Collateral that constitutes Prepetition ABL Collateral, the DIP ABL Liens and the 

Prepetition ABL Liens;  

(b) ABL Section 507(b) Claims.  The ABL Adequate Protection 

Obligations shall constitute superpriority claims as provided in section 507(b) of the Bankruptcy 

Code (the “ABL 507(b) Claims”), with priority in payment over any and all administrative 

expenses of the kinds specified or ordered pursuant to any provision of the Bankruptcy Code, 

including, without limitation, sections 105, 326, 328, 330, 331, 503(a), 503(b), 506(c), 507(a), 

507(b), 546(c), 546(d), 726, 1113, or 1114 of the Bankruptcy Code, subject and subordinate only 

to (i) the Carve-Out, (ii) the DIP Superpriority Claims, (iii) with respect to DIP Collateral that 

constitutes Term Loan Priority Collateral, the Unencumbered Collateral and the Other 

Encumbered Collateral, the DIP Term Loan Liens, the DIP ABL Liens and the Prepetition ABL 

Liens; and (iv) with respect to DIP Collateral that constitutes Prepetition ABL Collateral, the DIP 

ABL Liens and the Prepetition ABL Liens.  Except to the extent expressly set forth in this Interim 
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Order, the Prepetition ABL Secured Parties shall not receive or retain any payments, property, or 

other amounts in respect of the ABL 507(b) Claims unless and until the Carve-Out is funded and 

all DIP Obligations (excluding contingent indemnification obligations for which no claim has been 

asserted) shall have indefeasibly been paid in full in cash.   

(c) ABL Adequate Protection Payments.  The Debtors shall pay, as 

adequate protection, in the form of payment in cash (i) to the Prepetition ABL Agent on behalf of 

the Prepetition ABL Secured Parties, solely to the extent that any Prepetition ABL Obligations 

(other than any contingent obligations for which no claim has been asserted) remain outstanding 

after entry of this Interim Order, interest (at the non-default rate) due under the Prepetition ABL 

Documents and (ii) all accrued and unpaid fees and reasonable and documented disbursements, 

including professional fees, incurred by the Prepetition ABL Agent, whether accrued before, on, 

or after the Petition Date, including, without limitation, the reasonable and documented fees and 

expenses of Simpson Thacher & Bartlett LLP (“Simpson Thacher”), as counsel to the Prepetition 

Agent, and CR3 Partners LLC, as financial advisor to the Prepetition ABL Agent.  The foregoing 

payments of interest pursuant to this subparagraph 12(c) shall be subject to potential 

recharacterization as payments in respect to principal pursuant to paragraph 30 hereof, and the 

foregoing payment of fees, costs, and expenses pursuant to this subparagraph 12(c) shall be subject 

to the notice and objection procedures set forth in paragraph 29 hereof. 

(d) Information.  The Debtors shall concurrently deliver to the 

Prepetition ABL Agent and the legal and financial advisors, including Paul, Weiss, Rifkind, 

Wharton & Garrison LLP (“Paul Weiss”), Porter Hedges LLP and Moelis & Company (such 

advisors, the “Ad Hoc Committee Advisors”) to the ad hoc group of holders of the Prepetition 

Senior Notes (the “Ad Hoc Committee of Noteholders”), all information, reports, documents, and 
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other materials that the Debtors provide to the DIP Secured Parties pursuant to the DIP Documents, 

this Interim Order, and the Final Order, subject to the confidentiality agreements with the Ad Hoc 

Committee Advisors. 

(e) Adequate Protection Reservation.  Subject to the Carve-Out, nothing

herein shall impair or modify the application of section 507(b) of the Bankruptcy Code in the event 

that the adequate protection provided to the Prepetition ABL Secured Parties hereunder is 

insufficient to compensate for any Diminution in Value of their respective interests in the 

Prepetition ABL Collateral during the Chapter 11 Cases or any Successor Cases.  The receipt by 

the Prepetition ABL Secured Parties of the adequate protection provided herein shall not be 

deemed an admission that the interests of the Prepetition ABL Secured Parties are adequately 

protected.  Further, this Interim Order shall not prejudice or limit the rights of the Prepetition ABL 

Secured Parties to seek additional relief with respect to the use of Cash Collateral or for additional 

adequate protection. 

13. Budget Maintenance.  The Debtors shall use the proceeds of all borrowings

under the DIP Facilities and Cash Collateral in accordance with the Budget, subject in all respects 

to the Permitted Variance and exclusions set forth herein; provided, that none of the foregoing 

shall limit the payment of Professional Fees that benefit from the Carve-Out, as and when such 

Professional Fees are allowed by the Bankruptcy Court at any time (whether by interim order, 

procedural order or otherwise).  The Budget annexed hereto as Schedule 1 shall constitute the 

initial Budget.  On the first Friday that is four (4) full weeks after the Petition Date, and on the 

Friday of each fourth week thereafter, the Debtors shall provide to the DIP Agents and other DIP 

Secured Parties, and the Ad Hoc Committee Advisors (a) an updated proposed rolling 13-week 

statement of the Debtors’ anticipated cash receipts and disbursements for the subsequent 13-week 
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period (a “Proposed Budget”), which Proposed Budget shall modify and supersede any prior 

Budget on the Friday of the week following the delivery of any Proposed Budget, unless prior to 

such date either of the DIP Agents, at the direction of the Required ABL Lenders or the Required 

Term Lenders, as applicable, notifies the Debtors in writing (which may be by email) that such 

Proposed Budget is not in form and substance reasonably satisfactory to the Required ABL 

Lenders or the Required Term Lenders, as applicable.  The Debtors shall promptly notify the other 

DIP Agent in writing (which may be by email) if it receives any such notice from the other DIP 

Agent.  If either of the DIP Agents deliver such notice that such Proposed Budget is not in form 

and substance reasonably satisfactory to Required ABL Lenders or Required Term Lenders, as 

applicable, the Budget then in effect shall continue as the then-effective Budget, and any or all of 

the DIP Secured Parties may (but shall have no obligation to) fund such Proposed Budget.  Each 

Budget delivered to the DIP Party Advisors (as defined below) and the Ad Hoc Committee 

Advisors shall be accompanied by such supporting documentation as reasonably requested by the 

Ad Hoc Committee Advisors and the DIP Party Advisors, and each Budget shall be prepared in 

good faith based upon assumptions the Debtors believe to be reasonable.  A copy of the Budget 

shall be delivered to the legal and financial advisors to the Committee (if appointed) and the U.S. 

Trustee following such Budget’s approval.   

14. Budget and Reporting Compliance.  The Debtors shall at all times comply

with the Budget, subject to the Permitted Variances and exclusions set forth herein; provided, that 

none of the foregoing shall limit the payment of Professional Fees that benefit from the Carve-

Out, as and when such Professional Fees are allowed by the Bankruptcy Court at any time (whether 

by interim order, procedural order or otherwise).  The Debtors shall provide all reports and other 

information as required in the DIP Documents.  The Debtors’ failure to comply with the Budget 
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(subject to the Permitted Variances and exclusions set forth herein) or to provide the reports and 

other information required in the DIP Document shall constitute an Event of Default, following 

the expiration of any applicable grace period set forth in the applicable DIP Agreement. 

15. Modification of Automatic Stay.  The automatic stay imposed under

section 362(a)(2) of the Bankruptcy Code is hereby modified as necessary to effectuate all of the 

terms and provisions of this Interim Order, including, without limitation, to: (a) permit the Debtors 

to grant the DIP Liens, Adequate Protection Liens, DIP Superpriority Claims, and ABL 507(b) 

Claims; (b) permit the Debtors to perform such acts as the DIP Agents, the DIP Secured Parties, 

or the Prepetition ABL Agent each may reasonably request to assure the perfection and priority of 

the liens granted herein; (c) permit the Debtors to incur all liabilities and obligations to the 

DIP Agents, DIP Secured Parties, and Prepetition ABL Secured Parties under the DIP Documents, 

the DIP Facilities and this Interim Order, as applicable; and (d) authorize the Debtors to pay, and 

the DIP Agents, the DIP Secured Parties, and the Prepetition ABL Secured Parties to retain and 

apply, payments made in accordance with the terms of this Interim Order. 

16. Perfection of DIP Liens and ABL Adequate Protection Liens.  This Interim

Order shall be sufficient and conclusive evidence of the creation, validity, perfection, and priority 

of all liens granted herein, including the DIP Liens and the ABL Adequate Protection Liens, 

without the necessity of filing or recording any financing statement, mortgage, notice, or other 

instrument or document which may otherwise be required under the law or regulation of any 

jurisdiction or the taking of any other action (including, for the avoidance of doubt, entering into 

any deposit account control agreement) to validate or perfect (in accordance with applicable non-

bankruptcy law) the DIP Liens or the ABL Adequate Protection Liens or to entitle the DIP Agents, 

the DIP Secured Parties, and the Prepetition ABL Secured Parties to the priorities granted herein. 
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Notwithstanding the foregoing, each of the DIP Agents and the Prepetition ABL Agent are 

authorized to file or record, as it in its sole discretion or in the discretion of the DIP Secured Parties 

deems necessary or advisable, such financing statements, security agreements, mortgages, notices 

of liens, and other similar documents to perfect its respective liens in accordance with applicable 

non-bankruptcy law, and all such financing statements, mortgages, notices, and other documents 

shall be deemed to have been filed or recorded as of the Petition Date; provided, however, that no 

such filing or recordation shall be necessary or required in order to create or perfect the DIP Liens 

or the ABL Adequate Protection Liens.  The Debtors shall execute and deliver, promptly upon 

demand to the DIP Agents and Prepetition ABL Agent, all such financing statements, mortgages, 

notices, and other documents as the DIP Agents (in the case of the DIP Term Loan Agent, at the 

direction of the Required Term Lenders) or Prepetition ABL Agent, as applicable, may reasonably 

request.  Each of the DIP Agents and the Prepetition ABL Agent, in its discretion or at the direction 

of the Required ABL Lenders or Required Term Lenders, as applicable, may file a photocopy of 

this Interim Order as a financing statement with any filing or recording office or with any registry 

of deeds or similar office, in addition to or in lieu of such financing statements, notices of lien, or 

similar instrument, and all applicable officials shall accept a photocopy of this Interim Order for 

filing or recordation for such purpose.  To the extent the Prepetition ABL Agent is the secured 

party under any security agreement, mortgage, leasehold mortgage, landlord waiver, credit card 

processor notices or agreements, bailee letters, custom broker agreements, financing statement, 

account control agreements, or any other Prepetition ABL Documents or is listed as loss payee or 

additional insured under any of the Debtors’ insurance policies, the DIP Agents shall also be 

deemed to be the secured party or the loss payee or additional insured, as applicable, under such 

documents.  The Prepetition ABL Agent shall serve as gratuitous bailee for the DIP Agents for 
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purposes of perfecting the DIP Liens on all DIP Collateral that is of a type such that, without giving 

effect to the Bankruptcy Code and this Interim Order, perfection of a lien thereon may be 

accomplished only by possession or control by a secured party. 

17. Protections of Rights of DIP Agents, DIP Secured Parties and Prepetition 

ABL Secured Parties. 

(a) Unless the DIP Agents, at the direction of the Required ABL Lender 

or Required Term Lenders, as applicable, or the Prepetition ABL Agent shall have provided their 

prior written consent, or all DIP Obligations and all Prepetition ABL Obligations (in each case, 

excluding contingent indemnification obligations for which no claim has been asserted) have been 

indefeasibly paid in full in cash, as applicable, and the lending commitments under the 

DIP Facilities have terminated, it shall be an Event of Default if there shall be entered in any of 

these Chapter 11 Cases or any Successor Cases any order (including any order confirming any 

plan of reorganization or liquidation) that authorizes any of the following (unless such order 

provides for the simultaneous satisfaction of such obligations): (i) the obtaining of credit or the 

incurring of indebtedness that is secured by a security, mortgage, or collateral interest or other lien 

on all or any portion of the DIP Collateral or the Prepetition ABL Collateral or that is entitled to 

administrative priority status, in each case that is superior to or pari passu with the DIP Liens, the 

DIP Superpriority Claims, the Prepetition ABL Liens, the ABL Adequate Protection Liens, or the 

ABL 507(b) Claims, except as expressly set forth in this Interim Order or the DIP Documents; 

(ii) the use of Cash Collateral for any purpose other than to fund the Carve-Out or as permitted in 

the Budget (subject to the Permitted Variances and exclusions set forth herein), the DIP Documents 

and this Interim Order; or (iii) any modification of any DIP Agent’s, any DIP Secured Party’s or 

any Prepetition ABL Secured Party’s rights under this Interim Order, the DIP Documents or the 
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Prepetition ABL Documents with respect any DIP Obligations or Prepetition ABL Obligations, as 

applicable. 

(b) The Debtors will, until the DIP Obligations (excluding contingent 

indemnification obligations for which no claim has been asserted) have been indefeasibly paid in 

full in cash, (i) maintain books, records, and accounts to the extent and as required by the 

DIP Documents and the Prepetition ABL Documents; (ii) reasonably cooperate with, consult with, 

and provide to the DIP Agents, the DIP Secured Parties, the Prepetition ABL Agent, and the Ad 

Hoc Committee Advisors all such information and documents that any or all of the Debtors are 

obligated (including upon reasonable request by any of the DIP Agents, the DIP Secured Parties, 

or the Prepetition ABL Agent) to provide under the DIP Documents, the Prepetition ABL 

Documents, or the provisions of this Interim Order; (iii) upon reasonable request, authorize their 

independent certified public accountants, financial advisors, investment bankers and consultants, 

to cooperate and consult with the DIP Agents (and, so long as an Event of Default has occurred 

and is continuing, each DIP Secured Party), the Ad Hoc Committee Advisors, the DIP Party 

Advisors and the Prepetition ABL Agent; (iv) upon reasonable advance notice and during normal 

business hours, permit the DIP Agents, the DIP Secured Parties, and the Prepetition ABL Agent 

to visit and inspect any of the Debtors’ respective properties, to examine and make abstracts or 

copies from any of their respective books and records, to tour the Debtors’ business premises and 

other properties, and to discuss their respective affairs, finances, properties, business operations, 

and accounts with their respective officers, employees, independent public accountants, and other 

professional advisors (other than legal counsel) as and to the extent required by the DIP Documents 

and/or the Prepetition ABL Documents; (v) upon reasonable advance notice, permit the 

DIP Agents, the DIP Secured Parties, the Prepetition ABL Agent, the DIP Party Advisors, and the 
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Ad Hoc Committee Advisors to consult with the Debtors’ management and advisors on matters 

concerning the Debtors’ businesses, financial condition, operations, and assets; and (vi) upon 

reasonable advance notice, permit the DIP Agents, the DIP Secured Parties, and the Prepetition 

ABL Agent to conduct, at their discretion and at the Debtors’ cost and expense, field audits, 

collateral examinations, and liquidation valuations at reasonable times in respect of any or all of 

the DIP Collateral or the Prepetition ABL Collateral, in accordance with the DIP Documents and 

the Prepetition ABL Documents.   

18. Credit Bidding.  In connection with any sale process authorized by the

Court, whether effectuated through sections 363, 725, or 1123 of the Bankruptcy Code, the DIP 

Agents (in the case of the DIP Term Loan Agent, at the direction of the Required Term Lenders), 

DIP Secured Parties, and the Prepetition ABL Secured Parties may credit bid up to the full amount 

of the outstanding DIP Obligations or the relevant Prepetition ABL Obligations (in each case, other 

than any contingent obligations for which no claim has been asserted), as applicable, in each case 

including any accrued and unpaid interest, expenses, fees, and other obligations for their respective 

priority collateral (each such bid, a “Credit Bid”) pursuant to section 363(k) of the Bankruptcy 

Code, subject in each case to the priorities set forth herein. 

19. Proceeds of Subsequent Financing.  If the Debtors, any trustee, any

examiner with expanded powers, or any responsible officer subsequently appointed in these 

Chapter 11 Cases or any Successor Cases shall obtain credit or incur debt pursuant to 

sections 364(b), 364(c), 364(d) of the Bankruptcy Code in violation of the DIP Documents or this 

Interim Order at any time prior to the indefeasible repayment in full of all DIP Obligations 

(excluding contingent indemnification obligations for which no claim has been asserted) and the 

termination of the DIP Agents’ and DIP Secured Parties’ obligation to extend credit under the 
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DIP Facilities, including subsequent to the confirmation of any chapter 11 plan with respect to any 

or all of the Debtors (if applicable), then all the cash proceeds derived from such credit or debt 

shall immediately be applied in accordance with this Interim Order and the DIP Documents. 

20. Maintenance of DIP Collateral.  Until the indefeasible payment in full of all 

DIP Obligations and all Prepetition ABL Obligations (in each case, excluding contingent 

indemnification obligations for which no claim has been asserted), and the termination of the 

DIP Agents’ and the DIP Secured Parties’ obligation to extend credit under the DIP Facilities, the 

Debtors shall (a) insure the DIP Collateral as required under the DIP Facilities or the Prepetition 

ABL Documents, as applicable; (b) maintain the cash management system in effect as of the 

Petition Date, as modified by any order entered by the Court; and (c)(i) maintain accurate records 

of all transfers (including intercompany transactions) within the cash management system so that 

all postpetition transfers and transactions shall be adequately and promptly documented in, and 

readily ascertainable from, their books and records, to the same extent maintained by the Debtors 

before the Petition Date, and (ii) provide reasonable access to such records to the DIP Agents, the 

DIP Secured Parties, the DIP Party Advisors, and the Ad Hoc Committee Advisors. 

21. Disposition of DIP Collateral.  The Debtors shall not sell, transfer, lease, 

encumber, or otherwise dispose of any portion of the DIP Collateral other than in the ordinary 

course of business without the prior written consent of the DIP Agents (in the case of the DIP Term 

Loan Agent, at the direction of the Required Term Lenders) and the Prepetition ABL Agent (and 

no such consent shall be implied, from any other action, inaction, or acquiescence by the DIP 

Agents, DIP Secured Parties, or the Prepetition ABL Secured Parties), except as otherwise 

provided for in the DIP Documents.   

22. DIP Termination Date.  On the DIP Termination Date (as defined below), 
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subject to the Carve-Out, (a) all DIP Obligations shall be immediately due and payable, all 

commitments to extend credit under the DIP Facilities will terminate, other than as required in 

paragraph 26 with respect to the Carve-Out; (b) all authority to use Cash Collateral shall cease, 

other than as required in paragraph 26 with respect to the Carve-Out; provided, however, that 

during the Remedies Notice Period, the Debtors may use Cash Collateral solely to meet payroll 

obligations and pay expenses necessary to avoid immediate and irreparable harm to the Debtors’ 

estates, in accordance with the Budget (subject to the Permitted Variances and exclusions set forth 

herein), or that have otherwise been approved in advance in writing by the DIP Agents (and in the 

case of the DIP Term Loan Agent, at the direction of the Required Term Lenders); and (c) subject 

to paragraph 25, the DIP Agents shall otherwise be entitled to exercise rights and remedies under 

the DIP Documents in accordance with this Interim Order. 

23. Events of Default.  Prior to the indefeasible payment in full in cash of the

DIP Obligations (excluding contingent indemnification obligations for which no claim has been 

asserted), the occurrence of any of the following events, unless waived by the DIP Term Loan 

Agent and/or the DIP ABL Agent (as applicable, and in the case of the DIP Term Loan Agent, at 

the direction of the Required Term Lenders) in writing and in accordance with the terms of the 

applicable DIP Agreements, shall constitute an event of default (collectively, the “Events of 

Default”) under this Interim Order: (a) the failure of the Debtors to perform, in any respect, any of 

the terms, provisions, conditions, covenants, or obligations under this Interim Order, subject to a 

three-day cure period (if such failure is capable of being cured); or (b) the occurrence of an “Event 

of Default” under either of the DIP Agreements.  Upon the indefeasible payment in full in cash of 

the DIP Obligations (excluding contingent indemnification obligations for which no claim has 

been asserted) (a “DIP Repayment”), the foregoing Events of Default may be waived by the 
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Prepetition ABL Agent as set forth in the Prepetition ABL Documents. 

24. Milestones.  As a condition to the DIP Facilities and the use of Cash

Collateral, the Debtors shall comply with the “Milestones” (as defined in the respective 

DIP Agreements).  The failure of the Debtors to comply with any of the Milestones shall 

(a) constitute an Event of Default under (i) each of the DIP Agreements and (ii) this Interim Order,

and (b) subject to the expiration of the Remedies Notice Period, result in the automatic termination 

of the Debtors’ authority to use Cash Collateral under this Interim Order, and (c) permit the 

DIP Agents (in the case of the DIP Term Loan Agent, at the direction of the Required Term 

Lenders), subject to the terms of paragraph 25, to exercise the rights and remedies provided for in 

this Interim Order and the DIP Documents. 

25. Rights and Remedies Upon Event of Default.  Immediately upon the

occurrence and during the continuation of an Event of Default, notwithstanding the provisions of 

section 362 of the Bankruptcy Code, without any application, motion or notice to, hearing before, 

or order of the Court, but subject to the terms of this Interim Order, (a) each of the DIP Term Loan 

Agent (at the direction of the Required Term Lenders) and the DIP ABL Agent may declare (i) all 

outstanding DIP Obligations owing under the respective DIP Documents to be immediately due 

and payable, (ii) the termination of any further commitment to extend credit to the Debtors to the 

extent any such commitment remains under the respective DIP Facilities, (iii) termination of the 

respective DIP Facilities and the respective DIP Documents as to any future liability or obligation 

of the applicable DIP Agent and the DIP Secured Parties, without affecting any of the DIP Liens 

or the DIP Obligations, and (iv) that the application of the Carve-Out has occurred through the 

delivery of the Carve-Out Trigger Notice (as defined below) to the Debtors; and (b) subject to the 

provisions in paragraph 22, the Prepetition ABL Agent may declare the termination of the Debtors’ 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 43 of 291



- 44 -

US-DOCS\116797626.18 

ability to use Cash Collateral (any such declaration shall be referred to as a “DIP Termination 

Declaration” and the date on which a DIP Termination Declaration is delivered shall be referred 

to as the “DIP Termination Date”).  A DIP Termination Declaration shall be delivered by electronic 

mail (or other electronic means) to lead counsel to the Debtors (Latham & Watkins (“Latham”)), 

counsel to a Committee (if appointed), counsel to each of the DIP Agents (or the other DIP Agent, 

if made by one of the DIP Agents), counsel to the Ad Hoc Committee of Noteholders, counsel to 

the Prepetition ABL Agent, and the U.S. Trustee.  If a DIP Termination Declaration is delivered 

as provided above, the Debtors hereby consent to a hearing being held before this Court on an 

expedited basis and a motion shall be filed with the Court by the applicable DIP Agent (at the 

direction of the Required ABL Lenders or the Required Term Lenders, as applicable) on at least 

five (5) business days’ notice (subject to the Court’s availability) to cause the automatic stay to be 

lifted to enable the applicable DIP Agent to exercise rights and remedies against the DIP Collateral 

in accordance with this Interim Order, the DIP Documents, the Prepetition ABL Documents, or 

applicable law.  The Debtors hereby waive their right to and shall not be entitled to seek relief, 

including under section 105 of the Bankruptcy Code or otherwise, to the extent that such relief 

would in any way impair or restrict the express rights and remedies granted to the DIP Agents and 

the DIP Secured Parties under this paragraph 25.   

26. Carve-Out.

(a) As used in this Interim Order, the term “Carve-Out” means the sum

of the following: (i) all fees required to be paid to the Clerk of the Court and to the U.S. Trustee 

under 28 U.S.C. § 1930(a) plus interest at the statutory rate (without regard to the notice set forth 

in clause (iv) below); (ii) all reasonable fees, costs, and expenses up to $100,000 incurred by a 

trustee under section 726(b) of the Bankruptcy Code (without regard to the notice set forth in 
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clause (iv) below); (iii) to the extent allowed by the Court at any time, whether by interim or final 

compensation order, procedural order, or otherwise, all unpaid fees, costs, and expenses 

(collectively, the “Allowed Professional Fees”) earned, accrued or incurred by persons or firms 

retained by the Debtors pursuant to section 327, 328, or 363 of the Bankruptcy Code (collectively, 

the “Debtor Professionals”) and the Committee (if any) pursuant to section 328 or 1103 of the 

Bankruptcy Code (collectively, the “Committee Professionals” and, together with the Debtor 

Professionals, the “Professional Persons”) at any time before or on the first business day following 

delivery by the DIP Term Loan Agent or the DIP ABL Agent of a Carve-Out Trigger Notice (as 

defined below), whether allowed by the Court prior to or after delivery of a Carve-Out Trigger 

Notice (as defined below) and without regard to whether such Allowed Professional Fees are 

provided for in the Budget or when invoiced, but subject to the Investigation Budget Amount (as 

defined herein) (the aggregate amounts set forth in clauses (i) through (iii) above, the “Pre-Carve-

Out Trigger Notice Cap”); and (iv) Allowed Professional Fees of Professional Persons in an 

aggregate amount not to exceed $950,000 incurred after the first business day following the date 

of delivery by the DIP Term Loan Agent or the DIP ABL Agent of the Carve-Out Trigger Notice 

in accordance with sub-paragraph (b) below (such date, the “Trigger Date”), to the extent allowed 

by the Court at any time, whether by interim or final compensation order, procedural order, or 

otherwise (the amounts set forth in this clause (iv) being the “Post-Carve-Out Trigger Notice Cap” 

and, together with the Pre-Carve-Out Trigger Notice Cap, the “Carve-Out Cap”); provided, that 

nothing herein shall be construed to impair the ability of any party to object to the fees, expenses, 

reimbursement or compensation described in the Carve-Out Cap on any other grounds. 

(b) For purposes of the foregoing, “Carve-Out Trigger Notice” shall

mean a written notice delivered by email (or other electronic means) by the DIP Term Loan Agent 
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(at the direction of the Required Term Lenders) or the DIP ABL Agent to the Loan Parties, Latham, 

the U.S. Trustee, counsel to the Committee (if any), counsel to the other DIP Agent (Shipman & 

Goodwin LLP in the case of the DIP Term Loan Agent and Simpson Thacher in the case of the 

DIP ABL Agent), counsel to the Prepetition ABL Agent and counsel to the Ad Hoc Committee of 

Noteholders, which notice shall expressly state that the Post-Carve-Out Trigger Notice Cap has 

been invoked, and which may be delivered only (i) following the occurrence and during the 

continuation of an Event of Default (as defined herein) and (ii) acceleration of the obligations 

under either of the DIP Facilities. 

(c) Upon delivery of a Carve-Out Trigger Notice in accordance with

Paragraph 26(b) above, such Carve-Out Trigger Notice shall constitute a demand to the Loan 

Parties to utilize all cash on hand as of such date and any available cash thereafter generated by 

the Debtors to fund the Escrow Account (as defined below) in an amount equal to the Carve-Out 

Cap and to hold such amount in trust to pay the obligations benefitting from the Carve-Out.   

(d) Upon delivery of a Carve-Out Trigger Notice in accordance with

Paragraph 26(b) above, and prior to the payment to any DIP Secured Party or Prepetition ABL 

Secured Party on account of any claim held by such person or entity (whether postpetition, 

adequate protection, prepetition, or otherwise), the Debtors shall deposit cash available on the 

Trigger Date (or available thereafter) in an aggregate amount equal to the Carve-Out Cap into a 

segregated account not subject to the control of the DIP Agents, any DIP Secured Party, or any 

Prepetition ABL Secured Party (the “Escrow Account”).  The funds on deposit in the Escrow 

Account shall only be available to satisfy the obligations set forth in the definition of Carve-Out 

in Paragraph 26(a) above, and the DIP Agents, the DIP Secured Parties and the Prepetition ABL 

Secured Parties (x) shall not sweep or foreclose on cash (including cash received as a result of the 
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sale or other disposition of assets) of the Debtors to the extent necessary to fund the Escrow 

Account as provided above and (y) shall have a valid and perfected security interest upon any 

residual amount in the Escrow Account available following satisfaction in full in cash of all 

obligations benefiting from the Carve-Out as further described in clause (e) below.  

(e) All funds in the Escrow Account shall be used first to pay all 

obligations set forth in clauses (i) through (iii) of Paragraph 26(a) above, until paid in full in cash, 

and then the obligations set forth in clause (iv) of Paragraph 26(a) above.  If, after paying all 

amounts set forth in Paragraph 26(a) above, the Escrow Account has not been reduced to zero, all 

remaining funds in the Escrow Account that are funded (i) out of the proceeds of Term Loan 

Priority Collateral shall be distributed to the DIP Term Loan Agent on account of the DIP Term 

Loans, and (ii) out of Prepetition ABL Collateral or proceeds thereof, shall be distributed to the 

DIP ABL Agent on account of the DIP ABL Loans. 

(f) For the avoidance of doubt and notwithstanding anything to the 

contrary in this Interim Order, the DIP Documents or the Prepetition ABL Documents, the Carve-

Out shall be senior to (i) all liens and claims securing or arising under, with respect to, or in 

connection with the DIP Facilities (including the DIP Superpriority Claims), (ii) all liens and 

claims securing or arising under, with respect to, or in connection with the Prepetition ABL Facility 

(including the ABL 507(b) Claims and any other superpriority administrative expense claims), and 

(iii) any other liens or claims otherwise arising under, with respect to, or in connection with the 

DIP Documents or the Prepetition ABL Documents (including adequate protection claims or liens 

related thereto). 

(g) Notwithstanding anything to the contrary in this Interim Order, the 

DIP Documents, or the Prepetition ABL Documents, (i) the failure of the Escrow Account to 
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satisfy in full the Allowed Professional Fees shall not affect the priority of the Carve-Out, (ii) in 

no way shall any Budget, the Carve-Out, the Carve-Out Cap, the Escrow Account, any other 

budget or financial projection delivered in connection with the DIP Documents be construed as a 

cap or limitation on the amount of Allowed Professional Fees due and payable by the Debtors or 

that may be allowed by the Court at any time (including on an interim basis), (iii) the Debtors’ 

authority to use proceeds from either DIP Facility, the DIP Collateral, and/or Cash Collateral solely 

on account of and to timely pay Allowed Professional Fees and the other obligations benefitting 

from the Carve-Out shall in no way be limited or deemed limited by any Budget, but the Carve-

Out shall be subject to the Carve-Out Cap, and (iv) disbursements by the Debtors from the Escrow 

Account shall not constitute DIP ABL Loans or DIP Term Loans or increase or reduce the balance 

of the DIP Superpriority Claims outstanding.  Without limiting the scope of the Carve-Out, none 

of the DIP Agents, the DIP Secured Parties or the Prepetition ABL Secured Parties shall be 

responsible for the direct payment or reimbursement of any fees or disbursements of any 

Professional Person incurred in connection with the Chapter 11 Cases or any Successor Cases.  

Without limiting the scope of the Carve-Out, nothing in this Interim Order or otherwise shall be 

construed to obligate any of the DIP Agents, the DIP Secured Parties, or the Prepetition ABL 

Secured Parties in any way to directly pay compensation to, or to reimburse expenses of, any 

Professional Person or to guarantee that the Loan Parties have sufficient funds to pay such 

compensation or reimbursement.  Any payment or reimbursement made on or after the occurrence 

of the Trigger Date in respect of any Allowed Professional Fees shall permanently reduce the 

Carve-Out on a dollar-for-dollar basis. 

(h) So long as the Trigger Date has not occurred, the Debtors shall be 

permitted to pay Allowed Professional Fees, including on an interim basis, and such payments 
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shall not reduce tor be deemed to reduce the Carve-Out. 

(i) Proceeds from the DIP Facilities not to exceed the Investigation

Budget Amount may be used on account of professional fees and expenses of Committee 

Professionals in connection with the Investigation, which obligations will benefit from the Carve-

Out in an amount not to exceed the Investigation Budget Amount solely to the extent unpaid as of 

the delivery of a Carve-Out Trigger Notice.   

(j) For the avoidance of doubt, if a DIP Repayment occurs or the

DIP Facilities are otherwise terminated, this Interim Order shall remain in full force and effect, 

including with respect to the Debtors’ use of Cash Collateral, the Carve-Out, and all related 

provisions in respect thereof, and the Prepetition ABL Agent shall assume any rights and 

obligations that the DIP Agents previously had with respect to the Carve-Out. 

27. Limitations on Use of DIP Proceeds, Cash Collateral, and Carve-Out.  No

portion of the Carve-Out, the proceeds of any DIP Term Loans, or any Cash Collateral may be 

used to (or support any other party to) litigate, object to, contest or challenge in any manner or 

raise any defenses to the debt, collateral position, liens or claims of any of the DIP Secured Parties, 

the DIP Agents, the Prepetition ABL Secured Parties, or the Prepetition Senior Notes Parties, 

whether by challenging the validity, extent, amount, perfection, priority or enforceability of the 

indebtedness under the DIP Facilities, the Prepetition ABL Credit Agreement or the Prepetition 

Senior Notes Indenture, or the validity, extent, perfection, priority or enforceability of any 

mortgage, security interest or lien with respect thereto or any other rights or interests or 

replacement liens with respect thereto or any other rights or interests of any of the DIP Secured 

Parties, the DIP Agents, or the Prepetition ABL Secured Parties, or by seeking to subordinate 

(other than to the Carve-Out) or recharacterize the DIP Facilities (or amounts outstanding 
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thereunder), the Prepetition ABL Credit Agreement (or amounts outstanding thereunder), or the 

Prepetition Senior Notes Documents (or amounts outstanding thereunder), or to disallow or avoid 

any claim, mortgage, security interest, lien, or replacement lien or by asserting any claims or causes 

of action, including, without limitation, any actions under chapter 5 of the Bankruptcy Code, 

against any of the DIP Secured Parties, the DIP Agents, the Prepetition ABL Secured Parties, or 

the Prepetition Senior Notes Parties, or any of their respective officers, directors, agents, or 

employees, in each case in their respective capacities as such; provided, however, that the Carve-

Out and such collateral proceeds and loans under the DIP Documents may be used for allowed 

fees and expenses, in an amount not to exceed $50,000 (the “Investigation Budget Amount”) 

incurred solely by a Committee (if appointed), in investigating (but not prosecuting or challenging) 

the validity, enforceability, perfection, priority, or extent of the Prepetition ABL Liens (the 

“Investigation”) before the Challenge Deadline (as defined below).  In addition, none of the Carve-

Out, proceeds of DIP Term Loans, nor any Cash Collateral shall be used in connection with 

(a) preventing, hindering or delaying any of the DIP Secured Parties’, the DIP Agents’, or the

Prepetition ABL Secured Parties’ enforcement or realization upon the DIP Collateral or the 

exercise of rights by the DIP Agents or the Prepetition ABL Agent once an Event of Default has 

occurred and is continuing, (b) using or seeking to use Cash Collateral or selling or otherwise 

disposing of the DIP Collateral other than as provided herein, (c) using or seeking to use any 

insurance proceeds related to the DIP Collateral without the consent of the DIP Term Loan Agent 

(at the direction of the Required Term Lenders), the DIP ABL Agent or the Prepetition ABL Agent, 

as applicable; (d) incurring Indebtedness (as defined in the DIP Term Loan Agreement) other than 

in accordance with the Budget or other than as permitted in the DIP Documents, or (e) except as 

provided in the Budget, paying any amount on account of any claims arising before the Petition 
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Date; provided, that the foregoing limitations shall not prevent the Loan Parties and their 

professionals from being heard on whether an Event of Default has occurred and is continuing. 

28. Good Faith Under Section 364(e) of the Bankruptcy Code; No Modification

or Stay of this Interim Order.  Based on the findings set forth in this Interim Order and the record 

made during the Interim Hearing, and in accordance with section 364(e) of the Bankruptcy Code, 

in the event any or all of the provisions of this Interim Order are hereafter modified, amended, or 

vacated by a subsequent order of this Court or any other court of competent jurisdiction, the DIP 

Agents, the DIP Secured Parties, and the Prepetition ABL Secured Parties are entitled to the 

protections provided in section 364(e) of the Bankruptcy Code.  Any such modification, 

amendment, or vacatur shall not affect the validity and enforceability of any advances previously 

made or made hereunder, or lien, claim, or priority authorized or created hereby, unless such 

authorization and the incurring of such debt, or the granting of such priority or lien, is stayed 

pending appeal. 

29. Payment of Fees and Expenses.  The Debtors shall pay all reasonable and

documented prepetition and postpetition fees and out-of-pocket expenses of the DIP Agents and 

DIP Secured Parties in connection with the DIP Facilities, as provided in the DIP Documents.  Any 

time that professionals of the DIP Agents and the DIP Secured Parties, including, without 

limitation, Simpson Thacher, Ad Hoc Committee Advisors, Shipman & Goodwin LLP, and any 

local counsel for each of the DIP Agents and the DIP Secured Parties (such professionals, the “DIP 

Party Advisors”), seek payment of fees and expenses from the Debtors, each professional shall 

provide summary copies of its fee and expense statements or invoices (which shall not be required 

to contain time entries and which may be redacted or modified to the extent necessary to delete 

any information subject to the attorney-client privilege, any information constituting attorney work 
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product, or any other confidential information, and the provision of such invoices shall not 

constitute any waiver of the attorney-client privilege or of any benefits of the attorney work-

product doctrine) by electronic mail to the U.S. Trustee and counsel to the Committee (if 

appointed) contemporaneously with the delivery of such fee and expense statements to the 

Debtors.  The Debtors, any Committee, or the U.S. Trustee may dispute the payment of any portion 

of such invoiced fees and expenses (the “Disputed Invoiced Fees”) if a Debtor, any Committee 

that may be appointed in these Chapter 11 Cases, or the U.S. Trustee notifies the submitting party 

in writing, within ten (10) days of the receipt of such fee and expense statement or invoice, setting 

forth the specific objections to the Disputed Invoiced Fees (to be followed by the filing with the 

Court, if necessary, of a motion or other pleading, with at least ten (10) days prior written notice 

to the submitting party of any hearing on such motion or other pleading).  The Debtors shall 

promptly pay in full all such invoiced fees and expenses other than the Disputed Invoiced Fees.  

Notwithstanding the foregoing, the Debtors shall pay on the Effective Date or Closing Date, as 

applicable, all reasonable and documented fees, costs, and out-of-pocket expenses of the DIP 

Agents and the DIP Secured Parties incurred on or prior to such date without the need for any 

professional engaged by either of the DIP Agents or by the DIP Secured Parties to first deliver a 

copy of its invoice as provided for herein (other than to the Debtors).  No attorney or advisor to 

either of the DIP Agents or to the DIP Secured Parties shall be required to file an application 

seeking compensation for services or reimbursement of expenses with the Court.  Any and all fees, 

costs, and expenses paid prior to the Petition Date by any of the Debtors (i) to the DIP Agents or 

DIP Secured Parties in connection with the DIP Facilities and (ii) subject to any Challenge, to the 

Prepetition ABL Secured Parties in connection with the Chapter 11 Cases, are hereby approved in 

full. 
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30. Recharacterization.  In the event that it is determined by a final order that 

the Prepetition ABL Secured Parties are not entitled to the payment of some or all of the interest 

payments required by paragraph 12(c) of this Interim Order as adequate protection for the 

Diminution in Value of their interests in the Prepetition ABL Collateral and the Prepetition ABL 

Secured Parties are determined to be undersecured or unsecured, then such interest payments shall 

be applied as a payment made to be applied to the principal balance of such Prepetition ABL 

Secured Parties’ secured claims or such other relief as the Court may fashion pursuant to such final 

order. 

31. Proofs of Claim.  The DIP Agents, the DIP Secured Parties, the Prepetition 

ABL Secured Parties, and the Prepetition Senior Notes Parties will not be required to file proofs 

of claim in any of the Chapter 11 Cases or Successor Cases for any claim allowed herein.  

However, in order to facilitate the processing of claims, to ease the burden upon the Court and to 

reduce any unnecessary expense to the Debtors’ estates, the Prepetition ABL Agent and the 

Prepetition Senior Notes Trustee are each authorized, in their sole discretions, to file in the 

Debtors’ lead chapter 11 case In re Hi-Crush Inc., Case No. 20-33495 (DRJ), a master proof of 

claim on behalf of their respective Prepetition ABL Secured Parties or Prepetition Senior Notes 

Parties on account of any and all of their respective claims arising under the Prepetition ABL 

Documents, Prepetition Senior Notes Documents, and hereunder (as applicable) (each, a “Master 

Proof of Claim”) against each of the Debtors.  Upon the filing of any such Master Proof of Claim, 

the Prepetition ABL Agent and/or the Prepetition Senior Notes Trustee shall be deemed to have 

filed a proof of claim in the amount set forth opposite its name therein in respect of its claims of 

any type or nature whatsoever with respect to the applicable Prepetition ABL Documents or 

Prepetition Senior Notes Documents, and the claim of each applicable Prepetition ABL Secured 
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Party (and each of its successors and assigns) and each applicable Prepetition Senior Notes Party 

(and each of its successors and assigns), named in a Master Proof of Claim shall be treated as if 

such entity had filed a separate proof of claim in each of the Chapter 11 Cases.  The Master Proofs 

of Claim shall not be required to attach any instruments, agreements or other documents 

evidencing the obligations owing by each of the Debtors to the applicable Prepetition ABL Secured 

Parties or Prepetition Senior Notes Parties.  Any proof of claim filed by the Prepetition ABL Agent 

or Prepetition Senior Notes Trustee shall be deemed to be in addition to and not in lieu of any other 

proof of claim that may be filed by any of the Prepetition ABL Secured Parties or the Prepetition 

Senior Notes Parties.  Any order entered by the Court in relation to the establishment of a bar date 

for any claim (including without limitation administrative claims) in any of the Chapter 11 Cases 

or any Successor Cases shall not apply to (i) the DIP Agents or the DIP Secured Parties, (ii) the 

Prepetition ABL Secured Parties with respect to the Prepetition ABL Obligations, or (iii) the 

Prepetition Senior Notes Parties with respect to the Prepetition Senior Notes Obligations. 

32. Effect of Stipulations on Third Parties. 

(a) Generally.  The Debtors’ Stipulations shall be binding on the 

Debtors, any successor thereto (including, without limitation, any chapter 7 or chapter 11 trustee 

appointed or elected after the Challenge Deadline (as defined below) for any of the Debtors or any 

other estate representative appointed in the Chapter 11 Cases or any Successor Cases) in all 

circumstances and for all purposes.  The Debtors’ Stipulations shall also be binding on all creditors 

and other parties in interest and all of their respective successors and assigns, including, without 

limitation, a Committee (if appointed) and any other person or entity acting or seeking to act on 

behalf of the Loan Parties’ estates in all circumstances and for all purposes, unless (i) the 

Committee or a party in interest (in each case, to the extent requisite standing is obtained pursuant 
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to an order of this Court entered prior to the Challenge Deadline) has timely commenced an 

appropriate proceeding or contested matter required under the Bankruptcy Code, 

Bankruptcy Rules and Local Rules, including, without limitation, as required pursuant to Part VII 

of the Bankruptcy Rules (in each case subject to the limitations set forth in this paragraph 32) by 

the Challenge Deadline challenging any of the Debtors’ Stipulations with respect to the Prepetition 

ABL Obligations or the Prepetition Senior Notes Obligations (each such proceeding or contested 

matter, a “Challenge”) and (ii) there is entered a final non-appealable order in favor of the plaintiff 

in any such timely filed Challenge; provided, that any pleadings filed in any Challenge Proceeding 

shall set forth with specificity the basis for such Challenge (and any Challenges not so specified 

prior to the Challenge Deadline shall be deemed forever, waived, released and barred). The Court 

may fashion any appropriate remedy following a successful Challenge.  

(b) If any such Challenge is timely and properly filed prior to the

Challenge Deadline, the Debtors’ Stipulations shall nonetheless remain binding and preclusive (as 

provided in paragraph 32(a) hereof) on the Committee (if appointed) and on any other person or 

entity, the Loan Parties and any successor thereto (including, without limitation, any chapter 7 or 

chapter 11 trustee appointed or elected for any of the Loan Parties in the Chapter 11 Cases or any 

Successor Cases), except to the extent that such Debtors’ Stipulations were expressly and 

successfully challenged by such Challenge as set forth in a final, non-appealable order of a court 

of competent jurisdiction.  If any such Challenge is timely and properly filed prior to the Challenge 

Deadline and remains pending and the Chapter 11 Cases are converted to chapter 7, the chapter 7 

trustee may continue to prosecute such Challenge Proceeding on behalf of the Debtors’ estates; 

provided, that if the Challenge Deadline has elapsed and no timely and properly filed Challenge 

Proceeding has been commenced either before or after conversion of the Chapter 11 Cases to 
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chapter 7 cases, or any Challenge Proceeding has been resolved prior to the conversion of the 

chapter 11 Cases to chapter 7 cases, the chapter 7 trustee shall be bound by the Debtors’ 

Stipulations or such resolution, as applicable. 

(c) The “Challenge Deadline” shall mean the earlier of (1) the date of

confirmation of a plan of reorganization or (2) (i) as to the Committee, 60 days from the date of 

the formation of the Committee (if appointed) and (ii) for any other party in interest, 75 days 

following the entry of this Interim Order, as such deadline may be extended (x) in writing prior to 

the expiration of the Challenge Deadline (which writing may be in the form of email by counsel) 

from time to time in the sole discretion of (I) the Prepetition ABL Agent (with respect to the 

Prepetition ABL Liens and Prepetition ABL Obligations or the adequate protection afforded to the 

Prepetition ABL Secured Parties) or (II) the Prepetition Senior Notes Trustee (with respect to the 

Prepetition Senior Notes Obligations), or (y) by this Court for good cause shown pursuant to an 

application filed and served by a party in interest prior to the expiration of the Challenge Deadline.  

Nothing in this Interim Order vests or confers on any Person (as defined in the Bankruptcy Code), 

including the Committee (if appointed) or any non-statutory committees appointed or formed in 

these Chapter 11 Cases, standing or authority to pursue any claim or cause of action belonging to 

the Debtors or their estates, including, without limitation, Challenges with respect to the Debtors’ 

Stipulations, and all rights to object to such standing are expressly reserved.  Notwithstanding 

anything to the contrary in this Interim Order, (i) the filing of a motion by the Committee seeking 

standing to assert a Challenge before the Challenge Deadline that attaches a proposed Challenge 

shall extend the Challenge Deadline with respect to the Committee until two (2) business days 

after the Court rules on the standing motion, or such other time period ordered by the Court in 

approving the standing motion and (ii) if, prior to the Challenge Deadline, (x) the Chapter 11 Cases 
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convert to chapter 7, or (y) if a chapter 11 trustee is appointed, then, in each such case, the 

Challenge Deadline shall be extended, solely with respect to such trustee, until the later of the 

Challenge Deadline and ten (10) calendar days after such trustee’s appointment. 

(d) Binding Effect.  To the extent no Challenge is timely and properly 

commenced by the Challenge Deadline, or to the extent such Challenge does not result in a final 

and non-appealable judgment or order that is inconsistent with any of the Debtors’ Stipulations, 

then, without further notice, motion, or application to, order of, or hearing before, this Court and 

without the need or requirement to file any proof of claim, the Debtors’ Stipulations shall, pursuant 

to this Interim Order, become irrevocably binding on any person, entity, or party in interest in the 

Chapter 11 Cases, as well as their successors and assigns, and in any Successor Case for all 

purposes and shall not be subject to further challenge or objection.  Notwithstanding anything to 

the contrary herein, if any Challenge is properly and timely commenced by a party in interest, the 

Debtors’ Stipulations shall nonetheless remain binding on all other parties in interest.  To the extent 

any Challenge is timely and properly commenced and is unsuccessful, the Prepetition ABL 

Secured Parties shall be entitled to, as adequate protection, payment of the related costs and 

expenses, including, but not limited to, reasonable and documented attorneys’ fees, incurred in 

defending themselves against any unsuccessful Challenge.   

33. No Third-Party Rights.  Except as explicitly provided for herein, this 

Interim Order does not create any rights for the benefit of any third party, creditor, equity holder, 

or any direct, indirect, or incidental beneficiary. 

34. Section 506(c) Claims.  Subject to entry of the Final Order, except to the 

extent of the Carve-Out, no costs or expenses of administration that have been or may be incurred 

in the Chapter 11 Cases at any time shall be charged against the DIP Agents, the DIP Secured 
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Parties, the Prepetition ABL Agent, the DIP Collateral, or the Prepetition ABL Collateral pursuant 

to sections 105 or 506(c) of the Bankruptcy Code, or otherwise, without the prior written consent 

of the DIP Term Loan Agent, the DIP ABL Agent or the Prepetition ABL Agent, as applicable, 

and no such consent shall be implied from any action, inaction, or acquiescence by any party. 

35. No Marshaling/Applications of Proceeds.  Subject to entry of the Final

Order, in no event shall the DIP Agents, the DIP Secured Parties, or the Prepetition ABL Agent 

be subject to the equitable doctrine of “marshaling” or any other similar doctrine with respect to 

any of the DIP Collateral or the Prepetition ABL Collateral. 

36. Section 552(b).  Subject to entry of the Final Order, the Prepetition ABL

Agent shall be entitled to all of the rights and benefits of section 552(b) of the Bankruptcy Code, 

and the “equities of the case” exception thereunder shall not apply to any of them. 

37. DIP Released Parties.  Effective as of the date of entry of this Interim Order,

the Debtors hereby absolutely and unconditionally release and forever discharge and acquit the 

DIP Agents and the DIP Secured Parties and each of their respective successors, assigns, affiliates, 

parents, subsidiaries, partners, controlling persons, representatives, agents, attorneys, advisors, 

financial advisors, consultants, professionals, officers, directors, members, managers, 

shareholders, and employees, past, present and future, and their respective heirs, predecessors, 

successors and assigns, each in such capacity (collectively, the “DIP Released Parties”) from any 

and all obligations and liabilities to the Debtors (and their successors and assigns) and from any 

and all claims, demands, liabilities, responsibilities, disputes, remedies, causes of action, 

indebtedness and obligations, rights, assertions, allegations, actions, suits, controversies, 

proceedings, losses, damages, injuries, attorneys’ fees, costs, expenses, or judgments of every type 

(in each case, arising on or prior to the date of this Interim Order), whether known, unknown, 
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asserted, unasserted, suspected, unsuspected, accrued, unaccrued, fixed, contingent, pending, or 

threatened including, without limitation, all legal and equitable theories of recovery, arising under 

common law, statute or regulation or by contract, of every nature and description, in each case, 

arising in connection with or relating to the DIP Facilities, the DIP Liens or any of the DIP 

Documents; provided, that nothing herein shall relieve the DIP Released Parties from fulfilling 

their obligations under the DIP Documents and/or this Interim Order. 

38. Limits on Lender Liability.  Subject to entry of the Final Order, nothing in

this Interim Order, any of the DIP Documents, any of the Prepetition ABL Documents, or any 

other documents related thereto, shall in any way be construed or interpreted to impose or allow 

the imposition upon the DIP Agents, the DIP Secured Parties or the Prepetition ABL Secured 

Parties of any liability for any claims arising from any activities by the Debtors in the operation of 

their businesses or in connection with the administration of these Chapter 11 Cases or any 

Successor Cases.  The DIP Agents, the DIP Secured Parties and the Prepetition ABL Secured 

Parties shall not, solely by reason of having made loans under the DIP Facilities or authorizing the 

use of Cash Collateral, be deemed in control of the operations of the Debtors or to be acting as a 

“responsible person” or “owner or operator” with respect to the operation or management of the 

Debtors (as such terms, or any similar terms, are used in the United States Comprehensive 

Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et seq., as amended, 

or any similar federal or state statute).  Nothing in this Interim Order or the DIP Documents shall 

in any way be construed or interpreted to impose or allow the imposition upon the DIP Agents, 

any of the DIP Secured Parties, any of the Prepetition ABL Secured Parties or the Prepetition 

Senior Notes Parties of any liability for any claims arising from the prepetition or postpetition 

activities of any of the Debtors. 
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39. Insurance Proceeds and Policies.  Upon entry of this Interim Order and to

the fullest extent provided by applicable law, the DIP Agents (on behalf of the DIP Secured Parties) 

and the Prepetition ABL Agent (on behalf of the Prepetition ABL Lenders) shall be, and shall be 

deemed to be, without any further action or notice, named as additional insured and loss payee on 

each insurance policy maintained by the Debtors that in any way relates to the DIP Collateral. 

40. Joint and Several Liability.  Nothing in this Interim Order shall be construed

to constitute a substantive consolidation of any of the Debtors’ estates, it being understood, 

however, that the Debtors shall be jointly and severally liable for the obligations hereunder and all 

DIP Obligations in accordance with the terms hereof and of the DIP Documents. 

41. Rights Preserved.  Notwithstanding anything herein to the contrary, the

entry of this Interim Order is without prejudice to, and does not constitute a waiver of, expressly 

or implicitly: (a) the DIP Agents’, the DIP Secured Parties’ and the Prepetition ABL Secured 

Parties’ rights to seek any other or supplemental relief; (b) any of the rights of any of the DIP 

Agents, the DIP Secured Parties and/or the Prepetition ABL Secured Parties under the Bankruptcy 

Code or applicable non-bankruptcy law, including, without limitation, the right to (i) request 

modification of the automatic stay imposed by section 362 of the Bankruptcy Code, (ii) request 

dismissal of any of the Chapter 11 Cases or Successor Cases, conversion of any of the Chapter 11 

Cases to cases under chapter 7, or appointment of a chapter 11 trustee or examiner with expanded 

powers, or (iii) propose, subject to the provisions of section 1121 of the Bankruptcy Code, a 

chapter 11 plan or plans; or (c) any other rights, claims, or privileges (whether legal, equitable, or 

otherwise) of any of the DIP Agents, the DIP Secured Parties or the Prepetition ABL Secured 

Parties.  Notwithstanding anything herein to the contrary, the entry of this Interim Order is without 

prejudice to, and does not constitute a waiver of, expressly or implicitly, the Debtors’, a 
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Committee’s (if appointed), or any party in interest’s right to oppose any of the relief requested in 

accordance with the immediately preceding sentence except as expressly set forth in this Interim 

Order.  Entry of this Interim Order is without prejudice to any and all rights of any party in interest 

with respect to the terms and approval of the Final Order and any other position which any party 

in interest deems appropriate to raise in these Chapter 11 Cases or any Successor Cases.   

42. No Waiver by Failure to Seek Relief.  The failure of the DIP Agents, the 

DIP Secured Parties, or the Prepetition ABL Secured Parties to seek relief or otherwise exercise 

their rights and remedies under this Interim Order, the DIP Documents, the Prepetition ABL 

Documents, or applicable law, as the case may be, shall not constitute a waiver of any of the rights 

hereunder, thereunder, or otherwise of the DIP Agents, the DIP Secured Parties, or the Prepetition 

ABL Secured Parties. 

43. Binding Effect of Interim Order.  Immediately upon entry on the docket of 

this Court, the terms and provisions of this Interim Order shall become binding upon the Debtors, 

the DIP Agents, the DIP Secured Parties, the Prepetition ABL Secured Parties, the Prepetition 

Senior Notes Parties, all other creditors of any of the Debtors, any Committee, and all other parties 

in interest and their respective successors and assigns, including any trustee or other fiduciary 

hereafter appointed in any of the Chapter 11 Cases, any Successor Cases, or upon dismissal of any 

Chapter 11 Case or Successor Case. 

44. No Modification of Interim Order.  Until and unless the DIP Obligations 

and the Prepetition ABL Obligations (other than contingent obligations with respect to then 

unasserted claims) have been indefeasibly paid in full in cash (such payment being without 

prejudice to any terms or provisions contained in the DIP Facilities which survive such discharge 

by their terms), and all commitments to extend credit under the DIP Facilities have been 
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terminated, the Debtors shall be prohibited from seeking or consenting to, directly or indirectly, 

any modification, stay, vacatur, or amendment to this Interim Order without the prior written 

consent of the DIP Agents (in the case of the DIP Term Loan Agent, at the direction of the Required 

Term Lenders) and the Prepetition ABL Agent, and no such consent shall be implied by any action 

or inaction of the DIP Agents or the Prepetition ABL Agent. 

45. Interim Order Controls.  In the event of any inconsistency between the terms 

and conditions of the DIP Documents and this Interim Order, the provisions of this Interim Order 

shall control.  

46. Discharge.  The DIP Obligations and the obligations of the Debtors with 

respect to the adequate protection provided herein shall not be discharged by the entry of an order 

confirming any plan of reorganization in any of the Chapter 11 Cases, notwithstanding the 

provisions of section 1141(d) of the Bankruptcy Code, unless such obligations have been 

indefeasibly paid in full in cash (other than contingent indemnification obligations for which no 

claim has been asserted), on or before the effective date of such plan of reorganization, or each of 

the DIP Term Loan Agent (at the direction of the Required Term Lenders), the DIP ABL Agent, 

the DIP Secured Parties, and the Prepetition ABL Agent, as applicable, has otherwise agreed in 

writing; provided, that the DIP ABL Loans shall automatically convert into a senior asset-based 

revolving exit loan upon the satisfaction of the conditions listed on Schedule 2.20 of the DIP ABL 

Credit Agreement. 

47. Survival.  The provisions of this Interim Order and any actions taken 

pursuant hereto shall survive entry of any order which may be entered: (a) confirming any plan of 

reorganization in any of the Chapter 11 Cases; (b) converting any of the Chapter 11 Cases to a 

case under chapter 7 of the Bankruptcy Code; (c) dismissing any of the Chapter 11 Cases or any 
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Successor Cases; or (d) pursuant to which this Court abstains from hearing any of the Chapter 11 

Cases or any Successor Cases.  The terms and provisions of this Interim Order shall continue in 

the Chapter 11 Cases, in any Successor Cases, or following dismissal of the Chapter 11 Cases or 

any Successor Cases notwithstanding the entry of any orders described in clauses (a)-(d) above, 

and all claims, liens, security interests, and other protections granted to the DIP Agents, the DIP 

Secured Parties, the Prepetition ABL Secured Parties and the Prepetition Senior Notes Parties 

pursuant to this Interim Order and/or the DIP Documents shall maintain their validity and priority 

as provided by this Interim Order until: (i) in respect of the DIP Facilities, all the DIP Obligations 

have been indefeasibly paid in full in cash (other than contingent indemnification obligations for 

which no claim has been asserted); (ii) in respect of the Prepetition ABL Facility, all of the 

Prepetition ABL Obligations have been indefeasibly paid in full in cash (other than contingent 

indemnification obligations for which no claim has been asserted); and (iii) in respect of the 

Prepetition Senior Notes, all of the Prepetition Senior Notes Obligations have been indefeasibly 

paid in full in cash (other than contingent indemnification obligations for which no claim has been 

asserted).  The terms and provisions concerning the indemnification of the DIP Agents and the 

DIP Secured Parties shall continue in the Chapter 11 Cases, in any Successor Cases, following 

dismissal of the Chapter 11 Cases or any Successor Cases, following termination of the 

DIP Documents and/or the indefeasible repayment of the DIP Obligations.   

48. Replacement Agent.  Notwithstanding the resignation or replacement of any 

collateral agent or administrative agent, including the DIP Agents, the DIP Liens on the 

DIP Collateral shall remain continuously and properly perfected, notwithstanding the transfer of 

control, possession, or title of any Prepetition ABL Collateral or DIP Collateral to a new collateral 

or administrative agent. 
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49. Headings.  Section headings used herein are for convenience only and are

not to affect the construction of or to be taken into consideration in interpreting this Interim Order. 

50. Final Hearing.  The Final Hearing to consider entry of the Final Order and

final approval of the DIP Facilities is scheduled for [__], 2020, at [__]:00 [a.m.] (CT/ET) before 

the Honorable David R. Jones, United States Bankruptcy Judge at the United States Bankruptcy 

Court for the Southern District of Texas, Houston Division.  On or before [__], 2020, the Debtors 

shall serve, by United States mail, first-class postage prepaid, notice of the entry of this Interim 

Order and of the Final Hearing (the “Final Hearing Notice”), together with copies of this Interim 

Order and the Motion, on: (a) the parties having been given notice of the Interim Hearing; (b) any 

party which has filed prior to such date a request for notices with this Court; (c) counsel for a 

Committee (if appointed); (d) the Securities and Exchange Commission; and (e) the Internal 

Revenue Service.  The Final Hearing Notice shall state that any party in interest objecting to the 

entry of the proposed Final Order shall file written objections with the Clerk of the Court no later 

than on , at .m. (CT/ET), which objections shall be served so as to be 

received on or before such date by: (i) proposed counsel to the Debtors, Latham & Watkins LLP, 

885 Third Avenue, New York, New York 10022, Attn: Mr. Keith A. Simon and Annemarie 

V. Reilly (keith.simon@lw.com and annemarie.reilly@lw.com); (ii) counsel to the Ad Hoc 

Committee of Noteholders, Paul Weiss, 1285 Avenue of the Americas, New York, New York 

10019-6064, Attn: Brian S. Hermann, Elizabeth McColm and John T. Weber 

(bhermann@paulweiss.com, emccolm@paulweiss.com and jweber@paulweiss.com) and Porter 

Hedges LLP, 1000 Main St., 36th Floor, Houston, Texas 77002, Attn.: John F. Higgins 

(jhiggins@porterhedges.com); (iii) counsel to the DIP Term Loan Agent, Shipman & Goodwin 

LLP, One Constitution Plaza,Hartford, Connecticut, Attn: Kathleen M. LaManna and Nathan Z. Plotkin 
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(klamanna@goodwin.com and nplotkin@goodwin.com); (iv) counsel to the Prepetition ABL 

Agent and the DIP ABL Agent, Simpson Thacher, 425 Lexington Avenue, New York, New York 

10017, Attn: Elisha Graff, Daniel Biller and Cristina Liebolt (email: egraff@stblaw.com, 

daniel.biller@stblaw.com and cristina.liebolt@stblaw.com); and (v) counsel to the Committee (if 

appointed). 

51. Retention of Jurisdiction.  The Court has and will retain jurisdiction to

enforce the terms of, any and all matters arising from or related to the DIP Facilities, and/or this 

Interim Order. 

SO ORDERED by the Court this ___ day of ___________, 2020. 

THE HONORABLE DAVID R. JONES 
UNITED STATES BANKRUPTCY JUDGE 

Signed:  

 

____________________________________ 

DAVID R. JONES 

UNITED STATES BANKRUPTCY JUDGE 

 
 

July 13, 2020.
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SENIOR SECURED DEBTOR-IN-POSSESSION CREDIT AGREEMENT 

 

dated as of July [__], 2020 

 

Among 

 

HI-CRUSH INC. 

 

as Borrower, 

 

JPMORGAN CHASE BANK, N.A., 

 

as Administrative Agent and an Issuing Lender, 

 

ZIONS BANCORPORATION, N.A. DBA AMEGY BANK, 

 

as an Issuing Lender 

and 

 

THE LENDERS NAMED HEREIN, 

 

as Lenders 

 

$25,000,000 

 

JPMORGAN CHASE BANK, N.A., 

ZIONS BANCORPORATION, N.A. DBA AMEGY BANK, 

as Joint Lead Arrangers and Joint Bookrunners  
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CREDIT AGREEMENT 

This SENIOR SECURED DEBTOR-IN-POSSESSION CREDIT AGREEMENT dated as of July 
Agreement - Borrower

a debtor and debtor-in-possession in a Chapter 11 Case (as defined below), the Lenders (as defined below) 
and other parties from time to time party hereto, and JPMorgan Chase Bank, N.A., as Administrative Agent 
(as defined below) for the Lenders and as an Issuing Lender (as defined below), and each other Issuing 
Lender (as defined below). 

RECITALS 

A. Reference is made to that certain (a) Credit Agreement, dated as of August 1, 2018 
Existing Credit 

Agreement other parties from time to time party thereto (the 
Existing Lenders Existing Administrative 

Agent rt Agreement, dated as of July 12, 2020, among the Borrower, certain 
subsidiaries of the Borrower and the Consenting Noteholders (as defined therein) (as amended, 
supplemented or otherwise modified in a manner reasonably satisfactory to the Required Lenders, the 
RSA  

B. Pursuant to the RSA, the Borrower and the other parties thereto have agreed to a 
restructuring of the Borrower and its Subsidiaries pursuant to the Approved Plan (as defined below). 

C. In furtherance of the Approved Plan and the provisions of the RSA, on July 12, 
Petition Date Chapter 11 

Cases Bankruptcy Code
Bankruptcy Court  the possession of their 

assets and in the management of their businesses pursuant to Sections 1107 and 1108 of the Bankruptcy 
Code. 

D. In connection with the Chapter 11 Cases and the Approved Plan, the Borrower has 
requested that (x) the Lenders provide a senior secured debtor-in-possession asset-based revolving credit 

DIP Facility
secured exit asset- Exit Facility e DIP Facility, the 
Facilities

lenders provide a senior secured debtor-in-possession term loan credit facility in an aggregate principal 
amount not to exceed DIP Term Loan Facility  

E.  The Lenders have agreed to provide the Facilities upon the terms and conditions 
set forth herein, including without limitation, (a) in the case of the DIP Facility, so long as all outstanding 
loans and letters of credit under the Existing Credit Agreement are refunded, refinanced and replaced in 
whole with Loans and Letters of Credit under this Agreement and (b) in the case of the Exit Facility and 
the consummation of the Approved Plan, so long as all outstanding Loans and Letters of Credit under this 
Agreement are, pursuant to Section 2.20, refunded, refinanced and replaced in whole with Loans and Letters 
of Credit under, and as defined in, the Exit Facility Agreement.  

F. To provide guarantees for the repayment of the Loans, the reimbursement 
of any draft drawn under the Letters of Credit and the payment of the other Secured Obligations of the 
Borrower hereunder and under the other Credit Documents, the Credit Parties are providing to the 
Administrative Agent and the Lenders, pursuant to this Agreement, the other Credit Documents and the 
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DIP Order, a guarantee from each of the Guarantors of the due and punctual payment and performance of 
the Secured  Obligations of the Borrower hereunder; 

G. To provide security for the repayment of the Loans, the reimbursement of 
any draft drawn under the Letters of Credit and the payment of the other Secured Obligations of the 
Borrower hereunder and under the other Credit Documents, the Credit Parties are providing to the 
Administrative Agent and the Lenders, pursuant to this Agreement, the other Credit Documents and the 
DIP Order, (i) the Liens granted hereby and thereby, having the priorities set forth in the DIP Order and the 
Intercreditor Agreement and (ii) the Superpriority Claims in respect of the Secured Obligations of the Loan 
Parties.  

H. All of the claims and the Liens granted hereunder and pursuant to the DIP Order 
in the Chapter 11 Cases to the Administrative Agent, the Lenders and the other Secured Parties shall be 
subject to the Carve-Out, but in each case only to the extent provided in the DIP Order. 

I. Pursuant to the terms of the DIP Order the Liens securing the Secured Obligations 
shall be valid and perfected Liens. 

J. In consideration of the mutual covenants and agreements herein contained and of 
the loans, extensions of credit and commitments hereinafter referred to, the parties hereto agree as follows: 

ARTICLE 1 

DEFINITIONS AND ACCOUNTING TERMS 

Section 1.1. Certain Defined Terms. The following terms shall have the following meanings 
(unless otherwise indicated, such meanings to be equally applicable to both the singular and plural forms 
of the terms defined): 

13-Week Forecast Section 5.2(f). 

ABL Priority Collateral e Intercreditor 
Agreement). 

ABR
or the Loans comprising such Revolving Borrowing, bear interest at a rate determined by reference to the 
Alternate Base Rate. 

ABR Loan  

Acceptable Security Interest
Administrative Agent for its benefit and the ratable benefit of the Secured Parties, (b) is superior to all other 
security interests (other than the Permitted Liens to the extent such Permitted Liens are made superior to 
such security interest by (i) the DIP Order, (ii) the Intercreditor Agreement or (iii) automatically by 
operation of law and without the consent of the Administrative Agent or the Lenders), (c) secures the 
Secured Obligations, (d) is enforceable against the Credit Party which created such security interest and (e) 
is perfected to the extent required by any Credit Document. 

Account  

Account Control Agreement
and substance reasonably acceptable to the Administrative Agent, executed by the applicable Credit Party, 
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the Administrative Agent and the relevant depository institution, securities intermediary or  as applicable, 
party thereto.  Such agreement shall provide a first priority perfected Lien in favor of the Administrative 

Account or Commodity Account, as applicable. 

Account Debtor  

Acquisition
all or substantially all of any Person through the purchase of assets (but, for the avoidance of doubt, 
excluding purchases of equipment only with no other tangible or intangible property associated with such 
equipment purchase, unless such purchase of equipment involves all or substantially all the assets of the 
seller) or (b) Equity Interests of any Person sufficient to cause such Person to become a Subsidiary of a 
Credit Party. 

Adjusted LIBO Rate
any Interest Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/16 of 1%) 
equal to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate.  

Administrative  agent 
for the Lenders pursuant to Article 8 and any successor agent pursuant to Section 8.7. 

Administrative Questionnaire
Administrative Agent. 

Affiliate r Person that, directly or indirectly, through one or 
more intermediaries, controls, is controlled by, or is under common control with, such Person or any 

c
the management and policies of a Person, whether through ownership, by contract, or otherwise. 

Aggregate Commitments egate of the Commitments of all the 
Lenders, as increased or reduced from time to time pursuant to the terms and conditions hereof.  As of the 
Effective Date, the Aggregate Commitments are equal to $25,000,000. 

Aggregate Revolving Credit Exposure at any time, the aggregate of the Revolving Credit 
Exposures of all the Lenders, as increased or reduced from time to time pursuant to the terms and conditions 
hereof.   

 Agreement  

Alternate Base Rate or any day, a rate per annum equal to the greatest of (a) the Prime 
Rate in effect on such day, (b) the NYFRB Rate in effect on such day plus ½ of 1% and (c) the Adjusted 
LIBO Rate for a one month Interest Period on such day (or if such day is not a Business Day, the 
immediately preceding Business Day) plus 1%, provided that for the purpose of this definition, the Adjusted 
LIBO Rate for any day shall be based on the LIBO Screen Rate (or if the LIBO Screen Rate is not available 
for such one month Interest Period, the Interpolated Rate) at approximately 11:00 a.m. London time on 
such day.  Any change in the Alternate Base Rate due to a change in the Prime Rate, the NYFRB Rate or 
the Adjusted LIBO Rate shall be effective from and including the effective date of such change in the Prime 
Rate, the NYFRB Rate or the Adjusted LIBO Rate, respectively.  If the Alternate Base Rate is being used 
as an alternate rate of interest pursuant to Section 2.16 hereof, then the Alternate Base Rate shall be the 
greater of clause (a) and (b) above and shall be determined without reference to clause (c) above.  For the 
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avoidance of doubt, if the Alternate Base Rate shall be less than 2.00%, such rate shall be deemed to be 
2.00% for purposes of this Agreement. 

Amegy corporation, N.A. DBA Amegy Bank. 

Ancillary Document Section 9.14. 

Anti-Corruption Laws
Borrower or its Subsidiaries from time to time concerning or relating to bribery or corruption, including, 
without limitation, the United States Foreign Corrupt Practices Act of 1977, as amended, and the rules and 
regulations thereunder. 

Anti-Money Laundering Laws Section 4.19(c). 

Applicable Margin
percentage per annum equal to 2.50%, and (b) in the case of Eurodollar Loans, a percentage per annum 
equal to 3.50%. 
 

Approved Fund an a natural Person) that is engaged in making, 
purchasing, holding or investing in bank loans and similar extensions of credit in the ordinary course and 
that is administered or managed by a Lender, an Affiliate of a Lender or an entity or an Affiliate of an entity 
that administers or manages a Lender. 

Approved Plan
Restructuring Term Sheet attached hereto as Exhibit A or (b) any Cash Pay Plan, in each case, as such plan 
may be modified, amended or supplemented; provided that the consent of the Administrative Agent and the 
Required Lenders shall be required in respect of any such modification, amendment or supplement solely 
to the extent that such modification, supplement or amendment: (i) adversely impacts the Administrative 

(without giving effect to any such modification, supplement or amendment), (ii) alters the debt capital 
structure of the Credit Parties as set forth in the Approved Plan, (iii) allows for the incurrence of Debt upon 
or in conjunction with the effective date of the Approved Plan not otherwise contemplated under the 
Approved Plan (without giving effect to any such modification, supplement or amendment) or (iv) changes 
the priority or treatment of any Debt from that set forth in the Approved Plan (without giving effect to any 
such modification, supplement or amendment). 

Availability  any duplication, an amount equal to (a) the Facility 
Limit, minus (b) the Aggregate Revolving Credit Exposure, minus (c) Reserves. 

Availability Trigger Period
$7,500,000 and (b) 20% of the Facility Limit.  Once commenced, an Availability Trigger Period shall be 
deemed to be continuing until such time as (i) Availability equals or exceeds for thirty (30) consecutive 
days the greater of (A) $7,500,000 and (B) 20% of the Facility Limit and (ii) no Event of Default has 
occurred and is continuing during such thirty (30) consecutive day period.   

Assignment and Acceptance
Eligible Assignee and accepted by the Administrative Agent, in substantially the same form as Exhibit B. 

Backstop Agreement  

Backstop Order  
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Bail-In Action any Write-Down and Conversion Powers by the applicable 
EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

Bail-In Legislation
of Directive 2014/59/EU of the European Parliament and of the Council of the European Union, the 
implementing law for such EEA Member Country from time to time which is described in the EU Bail-In 
Legislation Schedule. 

Banking Services services provided to any Credit 
Party by any Lender (other than a Defaulting Lender) or any Affiliate of a Lender (other than a Defaulting 
Lender): (a) commercial credit cards, (b) stored value cards and (c) treasury management services 
(including, without limitation, controlled disbursement, automated clearinghouse transactions, return items, 
overdrafts and interstate depository network services). 

Banking Services Obligations
absolute or contingent and howsoever and whensoever created, arising, evidenced or acquired (including 
all renewals, extensions and modifications thereof and substitutions therefor) in connection with Banking 
Services. 

Banking Services Provider er than a Defaulting Lender) or Affiliate of a 
Lender (other than a Defaulting Lender) that provides Banking Services to the Borrower or any Subsidiary. 

Bankruptcy Code  

Bankruptcy Court the meaning assigned to such term in the recitals hereto. 

Bankruptcy Event
voluntary or involuntary bankruptcy or insolvency proceeding, or has had a receiver, conservator, trustee, 
administrator, custodian, assignee for the benefit of creditors or similar Person charged with the 
reorganization or liquidation of its business appointed for it, or, in the good faith determination of the 
Administrative Agent, has taken any action in furtherance of, or indicating its consent to, approval of, or 
acquiescence in, any such proceeding or appointment or has had any order for relief in such proceeding 
entered in respect thereof, provided that a Bankruptcy Event shall not result solely by virtue of any 
ownership interest, or the acquisition of any ownership interest, in such Person by a Governmental 
Authority or instrumentality thereof, unless such ownership interest results in or provides such Person with 
immunity from the jurisdiction of courts within the United States or from the enforcement of judgments or 
writs of attachment on its assets or permits such Person (or such Governmental Authority or instrumentality) 
to reject, repudiate, disavow or disaffirm any contracts or agreements made by such Person.  

Benchmark Replacement  means the sum of: (a) the alternate benchmark rate (which may be a 
SOFR-Based Rate) that has been selected by the Administrative Agent and the Borrower giving due 
consideration to (i) any selection or recommendation of a replacement rate or the mechanism for 
determining such a rate by the applicable Governmental Authority and/or (ii) any evolving or then-
prevailing market convention for determining a rate of interest as a replacement to the LIBO Rate for U.S. 
dollar-denominated syndicated credit facilities and (b) the Benchmark Replacement Adjustment; provided 
that, if the Benchmark Replacement as so determined would be less than 1.00%, the Benchmark 
Replacement will be deemed to be 1.00% for the purposes of this Agreement; provided further that any 
such Benchmark Replacement shall be administratively feasible as determined by the Administrative Agent 
in its sole discretion. 
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Benchmark Replacement Adjustment  means the spread adjustment, or method for calculating or 
determining such spread adjustment, (which may be a positive or negative value or zero) that has been 
selected by the Administrative Agent and the Borrower giving due consideration to (a) any selection or 
recommendation of a spread adjustment, or method for calculating or determining such spread adjustment, 
for the replacement of the LIBO Rate with the applicable Unadjusted Benchmark Replacement by the 
applicable Governmental Authority and/or (b) any evolving or then-prevailing market convention for 
determining a spread adjustment, or method for calculating or determining such spread adjustment, for the 
replacement of the LIBO Rate with the applicable Unadjusted Benchmark Replacement for U.S. dollar-
denominated syndicated credit facilities at such time (for the avoidance of doubt, such Benchmark 
Replacement Adjustment shall not be in the form of a reduction to the Applicable Rate). 

 
Benchmark Replacement Conforming Changes means, with respect to any Benchmark 

Replacement, any technical, administrative or operational changes (including changes to the definition of 

making payments of interest and other administrative matters) that the Administrative Agent decides in its 
reasonable discretion may be appropriate to reflect the adoption and implementation of such Benchmark 
Replacement and to permit the administration thereof by the Administrative Agent in a manner substantially 
consistent with market practice (or, if the Administrative Agent decides that adoption of any portion of such 
market practice is not administratively feasible or if the Administrative Agent determines that no market 
practice for the administration of the Benchmark Replacement exists, in such other manner of 
administration as the Administrative Agent decides is reasonably necessary in connection with the 
administration of this Agreement). 

 
Benchmark Replacement Date means the earlier to occur of the following events with respect to 

the LIBO Rate:  
 

(i) the date of the public statement or publication of information referenced therein and (ii) the date on 
which the administrator of the LIBO Screen Rate permanently or indefinitely ceases to provide the LIBO 
Screen Rate; or 

 

public statement or publication of information referenced therein. 
 
Benchmark Transition Event  means the occurrence of one or more of the following events with 

respect to the LIBO Rate:  
 
(1) a public statement or publication of information by or on behalf of the administrator of the 

LIBO Screen Rate announcing that such administrator has ceased or will cease to provide the LIBO Screen 
Rate, permanently or indefinitely, provided that, at the time of such statement or publication, there is no 
successor administrator that will continue to provide the LIBO Screen Rate;  

 
(2) a public statement or publication of information by the regulatory supervisor for the 

administrator of the LIBO Screen Rate, the U.S. Federal Reserve System, an insolvency official with 
jurisdiction over the administrator for the LIBO Screen Rate, a resolution authority with jurisdiction over 
the administrator for the LIBO Screen Rate or a court or an entity with similar insolvency or resolution 
authority over the administrator for the LIBO Screen Rate, in each case which states that the administrator 
of the LIBO Screen Rate has ceased or will cease to provide the LIBO Screen Rate permanently or 
indefinitely, provided that, at the time of such statement or publication, there is no successor administrator 
that will continue to provide the LIBO Screen Rate; and/or  
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(3) a public statement or publication of information by the regulatory supervisor for the 
administrator of the LIBO Screen Rate announcing that the LIBO Screen Rate is no longer representative. 

 
Benchmark Transition Start Date  means (a) in the case of a Benchmark Transition Event, the 

earlier of (i) the applicable Benchmark Replacement Date and (ii) if such Benchmark Transition Event is a 
public statement or publication of information of a prospective event, the 90th day prior to the expected 
date of such event as of such public statement or publication of information (or if the expected date of such 
prospective event is fewer than 90 days after such statement or publication, the date of such statement or 
publication) and (b) in the case of an Early Opt-in Election, the date specified by the Administrative Agent 
or the Required Lenders, as applicable, by notice to the Borrower, the Administrative Agent (in the case of 
such notice by the Required Lenders) and the Lenders. 

 
Benchmark Unavailability Period  means, if a Benchmark Transition Event and its related 

Benchmark Replacement Date have occurred with respect to the LIBO Rate and solely to the extent that 
the LIBO Rate has not been replaced with a Benchmark Replacement, the period (x) beginning at the time 
that such Benchmark Replacement Date has occurred if, at such time, no Benchmark Replacement has 
replaced the LIBO Rate for all purposes hereunder in accordance with Section 2.16 and (y) ending at the 
time that a Benchmark Replacement has replaced the LIBO Rate for all purposes hereunder pursuant to 
Section 2.16. 

 

Beneficial Ownership Certification
required by the Beneficial Ownership Regulation.  

Beneficial Ownership Regulation 1010.230. 

Benefit Plan

4975 of the Code applies, and (c) any Person whose assets include (for purposes of the Plan Asset 
Regulations or otherwise for purposes of Title I of ERISA or Section 4975 of the Code) the assets of any 

 

BHC Act Affiliate such term is defined under, and 
interpreted in accordance with, 12 U.S.C. 1841(k)) of such party. 

Board
America. 

Borrower  

Borrower Materials Section 5.2. 

Borrowing Base
-

Investme
Reserves.  The Administrative Agent may, in its Permitted Discretion, (i) impose Reserves in accordance 
with the definition thereof (provided that any Reserves with respect to the Borrowing Base shall not be 
duplicative of any Reserves with respect to Availability) and (ii) modify one or more of the other elements 
used in computing the Borrowing Base, with any such changes to be effective three (3) Business Days after 
delivery of notice thereof to the Borrower and the Lenders.  The Borrowing Base at any time shall be 
determined by reference to the most recent Borrowing Base Certificate delivered to the Administrative 
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Agent pursuant to and in accordance with Section 5.2(u), giving effect, for the avoidance of doubt, to 
Reserves imposed subsequent to such delivery. 

Borrowing Base Certificate
Officer, substantially in the form of Exhibit C or another form which is acceptable to the Administrative 
Agent in its sole discretion.   

Budget
Maturity Date setting forth on a line- ceipts and cash 
disbursements, including, without limitation, disbursements on account of the reasonable and documented 
fees and expenses of advisors (including, without limitation, advisors of the Administrative Agent, the 
Lenders, the DIP Term Loan Agent and the DIP Term Loan Lenders) and, on a weekly basis, which budget 
shall be in form and substance acceptable to the Required Lenders and which budget shall be updated every 
four weeks in form and substance acceptable to the Required Lenders.  To the extent that any updated 
Budget is not acceptable to the Required Lenders, the then-existent approved budget will remain the 

the delivery of each updated budget, the Borrower shall deliver to the Administrative Agent a certificate of 
a financial officer of the Borrower stating that such Budget has been prepared on a reasonable basis and in 
good faith and is based on assumptions believed by the Borrower to be reasonable at the time made and 

Budget 
Certificate  

Budget Certificate Budget  

Business Day
required or permitted to be closed under the laws of, or are in fact closed in, Texas or New York, and (b) if 
the applicable Business Day relates to any Eurodollar Loans, on which dealings are carried on by 
commercial banks in the London interbank market. 

Cash Pay Plan Section 7.1(m)(ii). 

Carve-Out  

Canadian Subs  means, collectively, (a) Hi-Crush Canada Distribution Corp., a company 
incorporated under the Business Corporations Act of the Province of British Columbia and (b) FB Industries 
Inc., a Manitoba corporation. 

Capital Expenditures d of its determination means, without duplication, 
the aggregate of all expenditures and costs (whether paid in cash or accrued as liabilities during that period 
and including that portion of payments under Capital Leases that are capitalized on the balance sheet of 
such Person) of such Person during such period that, in conformity with GAAP, are required to be included 
in or reflected by the property, plant, or equipment or similar fixed asset accounts reflected in the balance 
sheet of such Person. 

Capital Leases Section 1.3(d)(iii), for any Person, any lease of any Property by 
such Person as lessee which would, in accordance with GAAP, be required to be classified and accounted 
for as a capital lease on the balance sheet of such Person. 

Cash Collateral Account
containing cash deposited pursuant to the terms hereof to be maintained with the Administrative Agent in 
accordance with Section 2.2(h). 
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Casualty Event he damage, destruction or condemnation, including by process of eminent 
domain or any transfer or disposition of property in lieu of condemnation, as the case may be, of property 
of any Person or any of its Subsidiaries. 

CERCLA vironmental Response, Compensation, and Liability Act 
of 1980, as amended, state and local analogs, and all rules and regulations and requirements thereunder in 
each case as now or hereafter in effect. 

Certificated Equipment ship of which is evidenced by, or under 
applicable Legal Requirement, is required to be evidenced by, a certificate of title. 

 Change in Control  

(i) the acquisition of ownership, directly or indirectly, beneficially or of record, by 
any Person or group (within the meaning of the Securities Exchange Act of 1934 and the rules of 
the SEC thereunder as in effect on the date hereof) of Equity Interests representing more than 35% 
or more of the aggregate ordinary voting power represented by the issued and outstanding Equity 
Interests of the Borrower; 

(ii) the acquisition of direct or indirect Control of the Borrower by any Person or 
group;  

(iii) occupation at any time of a majority of the seats (other than vacant seats) on the 
board of directors of the Borrower by Persons who were not (A) directors of the Borrower on the 
date of this Agreement, nominated or appointed by the board of directors of the Borrower or 
(B) appointed by directors so nominated or appointed; or 

(iv) 
related to the DIP Term Loan Facility.  

Change in Law
Lender, such later date on which such Lender becomes a party to this Agreement, of (a) the adoption of or 
taking effect of any law, rule, regulation or treaty, (b) any change in any law, rule, regulation or treaty or in 
the administration, interpretation, implementation or application thereof by any Governmental Authority or 
(c) compliance by any Lender or Issuing Lender (or, for purposes of Section 2.10(b), by any lending office 

guideline or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement; provided that, notwithstanding anything herein to the contrary,  (x) 
the Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines or 
directives thereunder or issued in connection therewith or in the implementation thereof and (y) all requests, 
rules, guidelines or directives promulgated by the Bank for International Settlements, the Basel Committee 
on Banking Supervision (or any successor or similar authority) or the United States or foreign regulatory 

regardless of the date enacted, adopted, issued or implemented. 

Chapter 11 Cases  

Chevron  

Code
interpretations thereof. 
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Collateral
Security Agreement) and any and all other property of any Credit Party, now existing or hereafter acquired, 
that may at any time be, become or be intended to be, subject to a security interest or Lien in favor of the 
Administrative Agent, on behalf of itself and the Secured Parties, to secure the Obligations. 

Commercial Letter of Credit Exposure wn 
amount of all outstanding commercial Letters of Credit plus (b) the aggregate amount of all Letter of Credit 
Disbursements relating to commercial Letters of Credit that have not yet been reimbursed by or on behalf 
of the Borrower.  The Commercial Letter of Credit Exposure of any Lender at any time shall be such 

 

Commitment
amount set Schedule 1.1 as its Commitment, or if such Lender has entered 
into any Assignment and Acceptance, set forth for such Lender as its Commitment in the Register, as such 
amount may be reduced pursuant to Section 2.1(b); provided that, after the Maturity Date, the Commitment 
for each Lender shall be zero.  

Commitment Fees Section 2.6(a). 

Commodities Account  

Commodity Exchange ity Exchange Act (7 U.S.C. § 1 et seq.), as 
amended from time to time, and any successor statute. 

Compliance Certificate
Borrower or such other Person as required by this Agreement in substantially the same form as Exhibit D. 

Compounded SOFR  means the compounded average of SOFRs for the applicable Corresponding 
Tenor, with the rate, or methodology for this rate, and conventions for this rate (which may include 
compounding in arrears with a lookback and/or suspension period as a mechanism to determine the interest 
amount payable prior to the end of each Interest Period) being established by the Administrative Agent in 
accordance with:  

 
(1) the rate, or methodology for this rate, and conventions for this rate selected or recommended 

by the relevant Governmental Authority for determining compounded SOFR; provided that: 
 

(2) if, and to the extent that, the Administrative Agent determines that Compounded SOFR cannot 
be determined in accordance with clause (1) above, then the rate, or methodology for this rate, 
and conventions for this rate that the Administrative Agent determines in its reasonable 
discretion are substantially consistent with any evolving or then-prevailing market convention 
for determining compounded SOFR for U.S. dollar-denominated syndicated credit facilities at 
such time;  

 
provided, further, that if the Administrative Agent decides that any such rate, methodology or 

convention determined in accordance with clause (1) or clause (2) is not administratively feasible for the 
Administrative Agent, then Compounded SOFR will be deemed unable to be determined for purposes of 

  

Concentration Account
Administrative Agent; provided that any cash in the Concentration Account shall be subject to Section 2.4 
and Section 2.17, as applicable.   
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Confirmation Order substance reasonably satisfactory to the 
Administrative Agent, confirming the Approved Plan. 

Connection Income Taxes
net income (however denominated) or that are franchise Taxes or branch profits Taxes. 

Control
of the management or policies of a Person, whether through the ability to exercise voting power, by contract 

Controlling  Controlled  

Controlled Account
is subject to an Account Control Agreement. 

Controlled Group ions and all businesses 
(whether or not incorporated) under common control which, together with the Borrower or any Subsidiary, 
are treated as a single employer under Section 414 of the Code. 

 Convert Conversion Converted sion of Loans of one Type into 
Loans of another Type pursuant to Section 2.3(c). 

Corresponding Tenor  with respect to a Benchmark Replacement means a tenor (including 
overnight) having approximately the same length (disregarding business day adjustment) as the applicable 
tenor for the applicable Interest Period with respect to the LIBO Rate. 

Covered Entity

and interpreted in accordance with, 12 C.F.R. § 382.2(b). 

Covered Party Section 9.25(b). 

Credit Documents
of Credit Applications, the Guaranty, the Notices of Borrowing, the Notices of Continuation or Conversion, 
the Security Documents, the Fee Letter, and each other agreement, instrument, or document executed at 
any time in connection with this Agreement. 

Credit Parties  

Debt
money, including the face amount of any letters of credit supporting the repayment of indebtedness for 
borrowed money issued for the account of such Person; (b) to the extent not covered under clause (a) above, 
obligations under letters of credit and agreements relating to the issuance of letters of credit or acceptance 
financing, including Letters of Credit; (c) obligations of such Person evidenced by bonds, debentures, notes 
or other similar instruments, or upon which interest payments are customarily made; (d) obligations of such 
Person under conditional sale or other title retention agreements relating to any Properties purchased by 
such Person (other than customary reservations or retentions of title under agreements with suppliers 
entered into in the ordinary course of business); (e) obligations of such Person to pay the deferred purchase 
price of property or services (including, without limitation, any contingent obligations or other similar 
obligations associated with such purchase, and including obligations that are non-recourse to the credit of 
such Person but are secured by the assets of such Person); (f) obligations of such Person as lessee under 
Capital Leases and obligations of such Person in respect of synthetic leases; (g) obligations of such Person 
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under any Hedging Arrangement; (h) all obligations of such Person to mandatorily purchase, redeem, retire, 
defease or otherwise make any payment in respect of any Equity Interest in such Person or any other Person 
on a date certain or upon the occurrence of certain events or conditions; (i) the Debt of any partnership or 
unincorporated joint venture in which such Person is a general partner or a joint venturer, but only to the 
extent to which there is recourse to such Person for the payment of such Debt; (j) obligations of such Person 
under direct or indirect guaranties in respect of, and obligations (contingent or otherwise) of such Person 
to purchase or otherwise acquire, or otherwise to assure a creditor against loss in respect of, indebtedness 
or obligations of others of the kinds referred to in clauses (a) through (i) above; (k) indebtedness or 
obligations of others of the kinds referred to in clauses (a) through (j) secured by any Lien on or in respect 
of any Property of such Person; and (l) all liabilities of such Person in respect of unfunded vested benefits 
under any Plan. 

Default ice or lapse 
of time or both would, unless cured or waived, become an Event of Default. 

Default Rate
the rate otherwise applicable to such Loan as provided in Sections 2.7(a) or (b), and (ii) in the case of any 
other Obligation, 2.00% plus the non-default rate applicable to ABR Loans as provided hereunder. 

Default Right
with, 12 C.F.R. §§ 252.81, 47.2 or 382.1, as applicable. 

Defaulting Lender
required to be funded or paid, to (i) fund any portion of its Loans, (ii) fund any portion of its participations 
in Letters of Credit or (iii) pay over to any Lender Party any other amount required to be paid by it 
hereunder, unless, in the case of clause (i) above, such Lender notifies the Administrative Agent in writing 

ith determination that a condition precedent to funding 
(specifically identified and including the particular default, if any) has not been satisfied, (b) has notified 
the Borrower or any Lender Party in writing, or has made a public statement to the effect, that it does not 
intend or expect to comply with any of its funding obligations under this Agreement, (unless such writing 

condition precedent (specifically identified and including the particular default, if any) to funding a loan 
under this Agreement cannot be satisfied) or generally under other agreements in which it commits to extend 
credit, (c) has failed to confirm in writing to the Administrative Agent, for at least three Business Days, in 
response to a written request of the Administrative Agent, that it will comply with its funding obligations 
hereunder (provided that such Lender shall cease to be a Defaulting Lender pursuant to this clause (c) upon 
receipt of such written confirmation by the Administrative Agent), or (d) has become the subject of (A) a 
Bankruptcy Event or (B) a Bail-In Action. Any determination that a Lender is a Defaulting Lender will be 
made by the Administrative Agent in its sole discretion acting in good faith. Any determination by the 
Administrative Agent that a Lender is a Defaulting Lender under any one or more of clauses (a) through 
(d) above shall be conclusive and binding absent manifest error. 

Deposit Account  the meaning set forth in the UCC.   

DIP Facility  

DIP Order  

DIP Term Loan Agent ts individual capacity, and its 
successors, as administrative agent and collateral agent under the DIP Term Loan Facility. 
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DIP Term Loan Credit Agreement -in-Possession Term 
Loan Credit Agreement dated as of even date herewith among the Borrower, the lenders and the other 
parties thereto from time to time and the DIP Term Loan Agent, as amended, restated, supplemented or 
otherwise modified from time to time in accordance with the Intercreditor Agreement. 

DIP Term Loan Documents
the DIP Term Loan Credit Agreement. 

DIP Term Loan Lenders
Loan Credit Agreement. 

DIP Term Loan Facility  

DIP Term Loans
Credit Agreement. 

Disqualified Stock terms of any 
security into which it is convertible or for which it is exchangeable), or upon the happening of any event, 
(a) matures (excluding any maturity as the result of an optional redemption by the issuer thereof) or is 
mandatorily redeemable, pursuant to a sinking fund obligation or otherwise, or is redeemable at the option 
of the holder thereof, in whole or in part, or requires the payment of any cash dividend or any other 
scheduled payment constituting a return of capital, in each case at any time on or prior to the first 
anniversary of the Maturity Date, or (b) is convertible into or exchangeable (unless at the sole option of the 
issuer thereof) for (i) debt securities or (ii) any Equity Interest referred to in clause (a) above, in each case 
at any time prior to the first anniversary of the Maturity Date. 

Dollars $  

Domestic Subsidiary
incorporated or organized under the laws of the United States, any State thereof or the District of Columbia 
or (b) could provide a guarantee of the Obligations without any material adverse federal income tax 
consequences to the Borrower (including by constituting an investment of earnings in United States 
property under Section 956 (or any successor provision) of the Code and, therefore, triggering an increase 
in the gross income of the Borrower pursuant to Section 951 (or a successor provision) of the Code). 

Early Opt-in Election  means the occurrence of: 
  
(a) (i) a determination by the Administrative Agent or (ii) a notification by the Required Lenders 

to the Administrative Agent (with a copy to the Borrower) that the Required Lenders have determined 
that U.S. dollar-denominated syndicated credit facilities being executed at such time, or that include 
language similar to that contained in Section 2.16 are being executed or amended, as applicable, to 
incorporate or adopt a new benchmark interest rate to replace the LIBO Rate, and  

 
(b) (i) the election by the Administrative Agent or (ii) the election by the Required Lenders to 

declare that an Early Opt-in Election has occurred and the provision, as applicable, by the Administrative 
Agent of written notice of such election to the Borrower and the Lenders or by the Required Lenders of 
written notice of such election to the Administrative Agent. 

 
EEA Financial Institution

which is subject to the supervision of an EEA Resolution Authority, (b) any entity established in an EEA 
Member Country which is a parent of an institution described in clause (a) of this definition, or (c) any 
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financial institution established in an EEA Member Country which is a subsidiary of an institution described 
in clauses (a) or (b) of this definition and is subject to consolidated supervision with its parent; 

EEA Member Country
Liechtenstein, and Norway. 

EEA Resolution Authority s any public administrative authority or any Person entrusted 
with public administrative authority of any EEA Member Country (including any delegee) having 
responsibility for the resolution of any EEA Financial Institution. 

Effective Date  set forth in Section 3.1. 

Electronic Signature
with, a contract or other record and adopted by a Person with the intent to sign, authenticate or accept such 
contract or record. 

Eligible Accounts
Agent determines in its Permitted Discretion are eligible as the basis for the extension of Loans and the 
issuance of Letters of Credit.  Without limiting the 
Eligible Accounts shall not include any Account: 

(a) which is not subject to a first priority perfected security interest in favor of the 
Administrative Agent; 

(b) which is subject to any Lien other than (i) a Lien in favor of the Administrative 
Agent and (ii) a Permitted Lien which does not have priority over the Lien in favor of the 
Administrative Agent; 

(c) (i) which is unpaid more than 105 days after the date of the original invoice therefor 
or more than 60 days after the original due date therefor or (ii) which has been written off the books 
of the Borrower or otherwise designated as uncollectible; 

(d) which is owing by an Account Debtor for which more than 50% of the Accounts 
owing from such Account Debtor and its Affiliates are ineligible pursuant to clause (c) above; 

(e) with respect to which any covenant, representation or warranty contained in this 
Agreement or in the Security Agreement has been breached or is not true; 

 (f) which (i) does not arise from the sale of goods or performance of services in the 
ordinary course of business, (ii) is not evidenced by an invoice or other documentation satisfactory 
to the Administrative Agent which has been sent to the Account Debtor, (iii) represents a progress 

represents a sale on a bill-and-hold, guaranteed sale, sale-and-return, sale on approval, 
consignment, cash-on-delivery or any other repurchase or return basis or (vi) relates to payments 
of interest; 

(g) for which the goods giving rise to such Account have not been shipped to the 
Account Debtor or for which the services giving rise to such Account have not been performed by 
the Borrower or if such Account was invoiced more than once; 
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(h) with respect to which any check or other instrument of payment has been returned 
uncollected for any reason; 

(i) which is owed by an Account Debtor which has (i) applied for, suffered, or 
consented to the appointment of any receiver, custodian, trustee, or liquidator of its assets, (ii) had 
possession of all or a material part of its property taken by any receiver, custodian, trustee or 
liquidator, (iii) filed, or had filed against it, any request or petition for liquidation, reorganization, 
arrangement, adjustment of debts, adjudication as bankrupt, winding-up, or voluntary or 
involuntary case under any state or federal bankruptcy laws, (iv) admitted in writing its inability, 
or is generally unable to, pay its debts as they become due, (v) become insolvent, or (vi) ceased 
operation of its business; 

(j) which is owed by any Account Debtor which has sold all or substantially all of its 
assets; 

(k) which is owed by an Account Debtor which (i) does not maintain its chief 
executive office in the U.S. or Canada or (ii) is not organized under applicable law of the U.S., any 
state of the U.S., or the District of Columbia, Canada, or any province of Canada unless, in any 
such case, such Account is backed by a Letter of Credit acceptable to the Administrative Agent 
which is in the possession of, and is directly drawable by, the Administrative Agent; 

(l) which is owed in any currency other than U.S. dollars; 

(m) which is owed by (i) any government (or any department, agency, public 
corporation, or instrumentality thereof) of any country other than the U.S. unless such Account is 
backed by a Letter of Credit acceptable to the Administrative Agent which is in the possession of, 
and is directly drawable by, the Administrative Agent, or (ii) any government of the U.S., or any 
department, agency, public corporation, or instrumentality thereof, unless the Federal Assignment 
of Claims Act of 1940, as amended (31 U.S.C. § 3727 et seq. and 41 U.S.C. § 15 et seq.), and any 
other steps necessary to perfect the Lien of the Administrative Agent in such Account have been 

 

(n) which is owed by any Affiliate of any Credit Party or any employee, officer, 
director, agent or stockholder of any Credit Party or any of its Affiliates; 

(o) which is owed by an Account Debtor or any Affiliate of such Account Debtor to 
which any Credit Party is indebted, but only to the extent of such indebtedness, or is subject to any 
security, deposit, progress payment, retainage or other similar advance made by or for the benefit 
of an Account Debtor, in each case to the extent thereof; 

(p) which is subject to any actual or potential contra account, counterclaim, deduction, 
defense, setoff or dispute, but only to the extent of any such actual or potential contra account, 
counterclaim, deduction, defense, setoff or dispute; 

(q) which is evidenced by any promissory note, chattel paper or instrument; 

(r) which is owed by an Account Debtor (i) located in any jurisdiction which requires 
fili
Borrower to seek judicial enforcement in such jurisdiction of payment of such Account, unless the 
Borrower has filed such report or qualified to do business in such jurisdiction or (ii) which is a 
Sanctioned Person; 
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(s) with respect to which the Borrower has made any agreement with the Account 
Debtor for any reduction thereof, other than discounts and adjustments given in the ordinary course 
of business, or any Account which was partially paid and the Borrower created a new receivable 
for the unpaid portion of such Account;  

(t) which does not comply in all material respects with the requirements of all 
applicable laws and regulations, whether Federal, state or local, including without limitation the 
Federal Consumer Credit Protection Act, the Federal Truth in Lending Act and Regulation Z of the 
Board;  

(u) which is for goods that have been sold under a purchase order or pursuant to the 
terms of a contract or other agreement or understanding (written or oral) that indicates or purports 
that any Person other than the Borrower has or has had an ownership interest in such goods, or 
which indicates any party other than the Borrower as payee or remittance party;  

(v) which was created on cash on delivery terms;  

(w) -
other similar payment in connection with a sales contract where an Account Debtor has not taken 
delivery of the volumes required by the terms of such sales contract;  

(x) which are owing by (i) any Account Debtor (other than the Specified Account 
Debtors) to the extent the aggregate amount of Accounts owing from such Account Debtor and its 
Affiliates to the Credit Parties exceeds 20% of the aggregate Eligible Accounts, but only to the 
extent of such excess and (ii) any Specified Account Debtor to the extent the aggregate amount of 
Accounts owing from such Specified Account Debtor and its Affiliates to the Credit Parties exceeds 
30% of the aggregate Eligible Accounts, but only to the extent of such excess; or 

(y) which the Administrative Agent determines may not be paid by reason of the 

unacceptable for any reason whatsoever. 

In the event that an Account which was previously an Eligible Account ceases to be an Eligible 
Account hereunder, the Borrower shall notify the Administrative Agent thereof as soon as possible and, in 
no event later than the time of submission to the Administrative Agent of the next Borrowing Base 
Certificate.  In determining the amount of an Eligible Account, the face amount of an Account may, in the 

 the extent not reflected 
in such face amount, (i) the amount of all accrued and actual discounts, claims, credits or credits pending, 
promotional program allowances, price adjustments, finance charges or other allowances (including any 
amount that the Borrower may be obligated to rebate to an Account Debtor pursuant to the terms of any 
agreement or understanding (written or oral)) and (ii) the aggregate amount of all cash received in respect 
of such Account but not yet applied by the Borrower to reduce the amount of such Account.   

Eligible Assignee
Lender, (c) any Approved Fund of a Lender or (d) any other Person (other than a natural Person) reasonably 
acceptable to the Administrative Agent; provided, however, that neither the Borrower nor any of its 
Affiliates shall qualify as an Eligible Assignee. 

Eligible Cash
segregated account with the Administrative Agent and subject to a fully-blocked account control agreement 
and (b) not subject to Liens other than Liens in favor of the Administrative Agent for the benefit of the 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 88 of 291



 

17 
 
US-DOCS\116849130.8 

Secured Parties, Liens in favor of the DIP Term Loan Agent for the benefit of the secured parties under the 
DIP Term Loan Facility that are junior to the Liens of the Administrative Agent and Permitted Liens 
attaching by operation of law in favor of JPMorgan Chase Bank, N.A. in its capacity as depository bank. 

Environment ). 

Environmental Claim
action, lawsuit, claim, demand, regulatory action or proceeding, order, decree, consent agreement or notice 
of potential or actual responsibility or violation (including claims or proceedings under the Occupational 
Safety and Health Acts or similar laws or requirements relating to health or safety of employees) which 
seeks to impose liability under any Environmental Law. 

Environmental Law e, and local laws, rules, regulations, ordinances, orders, 
decisions, agreements, and other requirements, including common law theories, now or hereafter in effect 
and relating to, or in connection with the Environment, human health, or safety, including without limitation 
CERCLA, relating to (a) pollution, contamination, injury, destruction, loss, protection, cleanup, 
reclamation or restoration of the air, surface water, groundwater, land surface or subsurface strata, or other 
natural resources; (b) solid, gaseous or liquid waste generation, treatment, processing, recycling, 
reclamation, cleanup, storage, disposal or transportation; (c) exposure to pollutants, contaminants, 
hazardous, medical infections, or toxic substances, materials or wastes; (d) the safety or health of 
employees; or (e) the manufacture, processing, handling, transportation, distribution in commerce, use, 
storage or disposal of hazardous, medical infections, or toxic substances, materials or wastes. 

Environmental Permit , license, order, approval, registration or other 
authorization under Environmental Law. 

EOG Resources  

Equity Interest
equivalents (however designated) of corporate stock, membership interests or partnership interests (or any 
other ownership interests) of such Person. 

Equity Issuance
any preferred equity securities) by the Borrower or any of its Subsidiaries. 

 ERISA
time. 

EU Bail-In Legislation Schedule -In Legislation Schedule published by the 
Loan Market Association (or any successor Person), as in effect from time to time. 

Eurodollar
Loan, or the Loans comprising such Revolving Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate.  

Eurodollar Loan  

Event of Default Section 7.1. 

Excluded Deposit Accounts olely used for the purposes of making 
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solely proceeds of the indebtedness, including the proceeds of the Loans, are deposited, (c) zero balance 
accounts (d) trust accounts, and (e) other accounts with funds on deposit with an average weekly balance 
for two weeks of any four week period less than $1,000,000 for any single account or $2,500,000 in the 
aggregate for all such accounts. 

Excluded Swap Obligation
the extent that, all or a portion of the guarantee of such Guarantor of, or the grant by such Guarantor of a 
security interest to secure, such Swap Obligation (or any guarantee thereof) is or becomes illegal under the 
Commodity Exchange Act or any rule, regulation or order of the Commodity Futures Trading Commission 

reason to c
regulations thereunder at the time the guarantee of such Guarantor or the grant of such security interest 
becomes effective with respect to such Swap Obligation. If a Swap Obligation arises under a master 
agreement governing more than one swap, such exclusion shall apply only to the portion of such Swap 
Obligation that is attributable to swaps for which such guarantee or security interest is or becomes illegal. 

Excluded Taxes
required to be withheld or deducted from a payment to a Recipient, (a) Taxes imposed on or measured by 
net income (however denominated), franchise Taxes, and branch profits Taxes, in each case, (i) imposed as 
a result of such Recipient being organized under the laws of, or having its principal office or, in the case of 
any Lender, its applicable lending office located in, the jurisdiction imposing such Tax (or any political 
subdivision thereof) or (ii) that are Other Connection Taxes, (b) in the case of a Lender, U.S. Federal 
withholding Taxes imposed on amounts payable to or for the account of such Lender with respect to an 
applicable interest in a Loan, Letter of Credit or Commitment pursuant to a law in effect on the date on 
which (i) such Lender acquires such interest in the Loan, Letter of Credit or Commitment (other than 
pursuant to an assignment request by the Borrower under Section 2.13) or (ii) such Lender changes its 
lending office, except in each case to the extent that, pursuant to Section 2.12, amounts with respect to such 

applicable interest in a Loan, Letter of Credit or Commitment or to such Lender immediately before it 
Section 2.12(f) 

and (d) any U.S. federal withholding Taxes imposed under FATCA. 

Exit Facility the meaning assigned to such term in the recitals hereto. 

Exit Facility Agreement
substantially consistent with the term sheet attached hereto as Exhibit F. 

 Existing Agent has the meaning assigned to such term in the recitals hereto.  

Existing Credit Agreement has the meaning assigned to such term in the recitals hereto.  

Existing Lenders has the meaning assigned to such term in the recitals hereto.  

Existing Letters of Credit  means the letters of credit issued by Amegy and set forth on the 
attached Schedule 1.1(a).   

Facilities has the meaning assigned to such term in the recitals hereto.  

Facility Limit b) the 
Borrowing Base then in effect. 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 90 of 291



 

19 
 
US-DOCS\116849130.8 

FATCA
amended or successor version that is substantively comparable and not materially more onerous to comply 
with), any current or future regulations or official interpretations thereof, any agreements entered into 
pursuant to Section 1471(b)(1) of the Code, and any fiscal or regulatory legislation, rules or practices 
adopted pursuant to any intergovernmental agreement, treaty or convention among Governmental 
Authorities and implementing such Sections of the Code. 

Federal Funds Effective Rate
 in such manner as the 

NYFRB shall set forth on its public website from time to time, and published on the next succeeding 
Business Day by the NYFRB as the effective federal funds rate, provided that if the Federal Funds Effective 
Rate as so determined would be less than zero, such rate shall be deemed to zero for the purposes of this 
Agreement.  

Federal Reserve Board
its successors.  

Fee Letter f the date hereof between the Borrower and 
JPMCB. 

Final Order
the Interim Order with such changes as are acceptable to the Required Lenders. 

Final Order Entry Deadline means, as to the Final Order, entry thereof by the Bankruptcy Court 
on or before the date that is twenty-five (25) days following the Petition Date. 

 Foreign Lender
7701(a)(30) of the Code. 

Foreign Subsidiary  

GAAP
from time to time, applied on a basis consistent with the requirements of Section 1.3. 

Governmental Authority  States of America, any other nation 
or any political subdivision thereof, whether state or local, and any agency, authority, instrumentality, 
regulatory body, court, central bank or other entity exercising executive, legislative, judicial, taxing, 
regulatory or administrative powers or functions of or pertaining to government. 

Guarantors  

Guaranty
as Exhibit G. 

Hazardous Substance  means any substance or material identified as such pursuant to CERCLA 
and those regulated under any other Environmental Law, including without limitation pollutants, 
contaminants, petroleum, petroleum products, radionuclides, and radioactive materials. 

Hazardous Waste
any Environmental Law, including without limitation, pollutants, contaminants, flammable substances and 
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materials, explosives, radioactive materials, oil, petroleum and petroleum products, chemical liquids and 
solids, polychlorinated biphenyls, asbestos, toxic substances, and similar substances and materials. 

Hedging Arrangement
purchase or other contract or similar arrangement (including any obligations to purchase or sell any 
commodity or security at a future date for a specific price) which is entered into to reduce or eliminate or 
otherwise protect against the risk of fluctuations in prices or rates, including interest rates, foreign exchange 
rates, commodity prices and securities prices. 

Impacted Interest Period  

Income Tax Expense onsolidated basis for any 
period, all state and federal income taxes (including without limitation Texas franchise taxes) paid or due 
to be paid during such period. 

Indemnified Taxes to 
any payment made by or on account of any obligation of any Credit Party under any Credit Document and 
(b) to the extent not otherwise described in clause (a), Other Taxes. 

Indemnitee Section 9.2(a). 

Information Section 9.8. 

 Initial Financial Statements
and its Subsidiaries for the fiscal year ended December 31, 2019 and the unaudited consolidated financial 
statements of the Borrower and its Subsidiaries for the fiscal quarter ended March 31, 2020, in each case 
including statements of income, retained earnings, changes in equity and cash flow for such fiscal period 
as well as a balance sheet as of the end of each such fiscal period, all prepared in accordance with GAAP. 

Intercreditor Agreement
Administrative Agent and the DIP Term Loan Agent, as amended, supplemented, restated or otherwise 
modified from time to time in accordance with its terms. 

 Interest Payment Date
calendar month and the Maturity Date and (b) with respect to any Eurodollar Loan, the last day of each 
Interest Period applicable to the borrowing of which such Loan is a part and, in the case of a Revolving 

to the last day of such Interest Period tha
such Interest Period, on the date any Eurodollar Loan is repaid and the Maturity Date (in each case unless 
any such date shall not be a Business Day in which case such payment shall be made on the next succeeding 
Business Day).  

Interest Period
Borrowing, the period commencing on the date of such Eurodollar Loan is made or deemed made and 
ending on the last day of the period selected by the Borrower pursuant to the provisions below and Section 
2.3 and thereafter, each subsequent period commencing on the day following the last day of the immediately 
preceding Interest Period and ending on the last day of the period selected by the Borrower pursuant to the 
provisions below and Section 2.3. The duration of each such Interest Period shall be one or three months, 
in each case as the Borrower may select, provided that: 
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(a) Interest Periods commencing on the same date for Loans comprising part of the same 
Revolving Borrowing shall be of the same duration; 

(b) whenever the last day of any Interest Period would otherwise occur on a day other than a 
Business Day, the last day of such Interest Period shall be extended to occur on the next succeeding 
Business Day, provided that if such extension would cause the last day of such Interest Period to occur in 
the next following calendar month, the last day of such Interest Period shall occur on the next preceding 
Business Day; 

(c) any Interest Period which begins on the last Business Day of a calendar month (or on a day 
for which there is no numerically corresponding day in the calendar month at the end of such Interest 
Period) shall end on the last Business Day of the calendar month in which it would have ended if there were 
a numerically corresponding day in such calendar month; and 

(d) the Borrower may not select any Interest Period for any Loan which ends after the 
Scheduled Maturity Date. 

Interim Order
the Bankruptcy Court in the Cases substantially in the form of Exhibit H and otherwise acceptable to the 
Administrative Agent. 

Interpolated Rate  Interest Period, the rate per annum (rounded to the 
same number of decimal places as the LIBO Screen Rate) determined by the Administrative Agent (which 
determination shall be conclusive and binding absent manifest error) to be equal to the rate that results from 
interpolating on a linear basis between: (a) the LIBO Screen Rate for the longest period (for which the 
LIBO Screen Rate is available) that is shorter than the Impacted Interest Period; and (b) the LIBO Screen 
Rate for the shortest period (for which that LIBO Screen Rate is available) that exceeds the Impacted 
Interest Period, in each case, at such time.  

Inventory  

Investment Section 6.3. 

Investment Grade Eligible Account
owing by an Account Debtor whose securities are rated BBB- or better by S&P or Baa3 or better by 

 

Issuing Lender Sublimit se of JPMCB 
and (ii) $25,000,000, in the case of Amegy, such amount as shall be designated to the Administrative Agent 
and the Borrower in writing by an Issuing Lender; provided that any Issuing Lender shall be permitted at 
any time to increase its Issuing 
to the Administrative Agent and the Borrower. 

Issuing Lenders
issues Letters of Credit for the account of any Credit Party pursuant to the terms of this Agreement. 

JPMCB
capacity, and its successors. 

Landlord Agreement the owner of real 
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Lead Arranger  

Legal Requirement inance, decree, requirement, order, judgment, rule, 
regulation (or official interpretation of any of the foregoing) of, and the terms of any license or permit 
issued by, any Governmental Authority, including, but not limited to, Regulations T, U and X. 

Lender Parent
or indirectly, a subsidiary. 

Lender Party  

Lenders
shall have become a Lender hereto pursuant to Section 2.13 and any other Person that shall have become a 
Lender hereto pursuant to an Assignment and Acceptance, but in any event, excluding any such Person that 
ceases to be a party hereto pursuant to an Assignment and Acceptance.  

Lending Office
re, or such other office or offices as a Lender may from time 

to time notify the Borrower and the Administrative Agent. 

Letter of Credit
Issuing Lender for the account of a Credit Party pursuant to the terms of this Agreement, in such form as 
may be agreed by the Borrower and the relevant Issuing Lender. 

Letter of Credit Application
for standby or commercial letters of credit which has been executed by the Borrower and accepted by such 
Issuing Lender in connection with the issuance of a Letter of Credit. 

Letter of Credit Disbursement
of Credit.   

Letter of Credit Documents
amendments thereof, and agreements, documents, and instruments entered into in connection therewith or 
relating thereto. 

Letter of Credit Exposure  time, the sum of the Commercial Letter of Credit 
Exposure and the Standby Letter of Credit Exposure at such time.  The Letter of Credit Exposure of any 
Lender at any time shall be its Pro Rata Share of the aggregate Letter of Credit Exposure at such time. . 

Letter of Credit Maximum Amount provided that, on and after the Maturity 
Date, the Letter of Credit Maximum Amount shall be zero. 

Letter of Credit Obligations
connection with the Letters of Credit. 

LIBO Rate
Period, the LIBO Screen Rate at approximately 11:00 a.m., London time, two Business Days prior to the 
commencement of such Interest Period; provided that if the LIBO Screen Rate shall not be available at such 

Impacted Interest Period LIBO Rate shall be the Interpolated 
Rate. 
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LIBO Screen Rate o any Revolving Borrowing of 
Eurodollar Loans for any Interest Period, the London interbank offered rate as administered by ICE 
Benchmark Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars for a period equal in length to such Interest Period) as displayed on such day and time on pages 
LIBOR01 or LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not 
appear on a Reuters page or screen, on any successor or substitute page on such screen that displays such 
rate), or on the appropriate page of such other information service that publishes such rate from time to time 
as selected by the Administrative Agent in its reasonable discretion, provided that if the LIBO Screen Rate 
shall be less than 1.00%, such rate shall be deemed to be 1.00% for the purposes of this Agreement. 

Lien
to secure or provide for the payment of any obligation of any Person, whether arising by contract, operation 
of law, or otherwise (including the interest of a vendor or lessor under any conditional sale agreement, 
Capital Lease, or other title retention agreement). 

Liquidity the sum of (a) Availability and (b) (without 
duplication) the aggregate amount of unrestricted cash and cash equivalents of the Borrower or any of other 
Credit Parties at such time (it being understood that unrestricted cash and cash equivalents shall exclude (i) 
any cash or cash equivalents not held in a Controlled Account, (ii) any cash and cash equivalents which are 

 

Liquid Investments  marketable direct full faith and credit obligations of the 
United States of America or obligations unconditionally guaranteed by the full faith and credit of the United 
States of America; (b) commercial paper issued by (i) any Lender or any Affiliate of any Lender or (ii) any 
commercial banking institutions or corporations rated at least P- -1 by S&P; (c) 

other commercial banking institution which is a member of the Federal Reserve System and has a combined 

S&P; (d) repurchase agreements which are entered into with any of the Lenders or any major money center 
banks included in the commercial banking institutions described in clause (c) and which are secured by 
readily marketable direct full faith and credit obligations of the government of the United States of America 
or any agency thereof; (e) investments in any money market fund which holds investments substantially of 
the type described in the foregoing Clauses (a) through (d); (f) readily and immediately available cash held 
in any money market account maintained with any Lender; provided that, such money market accounts and 
the funds therein shall be unencumbered and free and clear of all Liens and other third party rights other 
than a Lien in favor of the Administrative Agent pursuant to the Security Documents; and (g) other 
investments made through the Administrative Agent or its Affiliates and approved by the Administrative 
Agent. All the Liquid Investments described in Clauses (a) through (d) above shall have maturities of not 
more than 365 days from the date of issue. 

Loan Limit
difference of the Borrowing Base minus  

Loans  Agreement. 

Material Adverse Change
case of the Credit Parties, (i) any matters disclosed in any "first day" pleadings or declarations and (ii) the 
effect of filing the Chapter 11 Cases, the events and conditions related to, resulting from and/or leading up 
thereto and the effects thereon and any action required to be taken under the Credit Documents or the DIP 
Order. and (b) in the case of the Credit Parties, taking into account the effect of the automatic stay under 
the Bankruptcy Code) that has had or could reasonably be expected to have a material adverse effect (A) 
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on the business, assets, operations, Property or financial condition of the Borrower and its Subsidiaries, 
taken as a whole; (B) on the validity or enforceability of this Agreement or any of the other Credit 

Revolving Note, the Guaranty or any other Credit Document; (D) in any right or remedy of any Secured 

itself and the Secured Parties) on the Collateral or the priority of such Liens. 

Material Contract he Senior Notes, (b) the DIP Term Loan Credit Agreement, 
(c) the RSA, (d) the Backstop Agreement and (e) any contract of the Borrower and its consolidated 

-fiscal quarter period 
most recently ended is attributable, in each case, as each such contract is amended, restated, supplemented 
or otherwise modified from time to time. 

Maturity Date
Approved Plan becomes effective, (c) the date of the closing of a sale of all or substantially all of the assets 
of the Credit Parties under section 363 of the Bankruptcy Code or otherwise, and (d) the date all of the 
Loans become due and payable under the Credit Documents, whether by acceleration or otherwise.  

Maximum Rate  

Milestones Schedule 1.1(b), to be completed in each case in 
accordance with the applicable timing referred to therein (or such later dates as may be agreed by the 
Required Lenders).  

recognized statistical rating organization. 

Mortgage  each mortgage or deed of trust in form acceptable to the Administrative Agent 
executed by any Credit Party to secure all or a portion of the Obligations. 

Multiemployer Plan
to which the Borrower or any member of the Controlled Group is making or accruing an obligation to make 
contributions. 

Net Cash Proceeds
received in respect of such Prepayment Event after (a) payment of, or provision for, all brokerage 

 any 
outstanding obligations relating to such Property paid in connection with any such Prepayment Event; and 
(c) taxes paid or reasonably estimated to be payable within one year after such Prepayment Event as a result 
thereof and as a result of any gain recognized in connection therewith. 

Net Income
for such Person after taxes as determined in accordance with GAAP, including any cash net gain but 
excluding, however, (a) extraordinary items, including (i) any net non-cash gain or loss during such period 
arising from the sale, exchange, retirement or other disposition of capital assets (such term to include all 
fixed assets and all securities) other than in the ordinary course of business, and (ii) any write up or write 
down of assets and (b) the cumulative effect of any change in GAAP. 

Non-Defaulting Lender  
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Non-Investment Grade Eligible Account
is owing by an Account Debtor whose securities are rated worse than BBB- by S&P and worse than Baa3 

 

Notice of Borrowing ly the 
same form as Exhibit I. 

Notice of Continuation or Conversion
the Borrower in substantially the same form as Exhibit J. 

NYFRB  

NYFRB Rate for any day, the greater of (a) the Federal Funds Effective Rate in effect on 
such day and (b) the Overnight Bank Funding Rate in effect on such day (or for any day that is not a 
Business Day, for the immediately preceding Business Day); provided that if none of such rates are 

transaction quoted at 11:00 a.m. on such day received by the Administrative Agent from a federal funds 
broker of recognized standing selected by it; provided, further, that if any of the aforesaid rates as so 
determined be less than zero, such rate shall be deemed to be zero for purposes of this Agreement. 

Obligations -petition interest), fees, reimbursements, 
indemnifications, and other amounts now or hereafter owed by any of the Credit Parties to the Lenders, the 
Issuing Lenders, or the Administrative Agent under this Agreement and the Credit Documents, including, 
the Letter of Credit Obligations, and any increases, extensions, and rearrangements of those obligations 
under any amendments, supplements, and other modifications of the documents and agreements creating 
those obligations. 

OFAC e U.S. Department of the Treasury. 

Operating Lease any lease that constitutes an operating lease under GAAP. 

Organization Documents
and the bylaws, (b) for any partnership, the partnership agreement and, if applicable, certificate of limited 
partnership or (c) for any limited liability company, the operating agreement and articles or certificates of 
formation of incorporation. 

Other Connection Taxes o any Recipient, Taxes imposed as a result of a 
present or former connection between such Recipient and the jurisdiction imposing such Tax (other than 
connections arising from such Recipient having executed, delivered, become a party to, performed its 
obligations under, received payments under, received or perfected a security interest under, engaged in any 
other transaction pursuant to or enforced any Credit Document, or sold or assigned an interest in any Loan 
or Credit Document). 

Other Taxes present or future stamp, court or documentary, intangible, recording, filing 
or similar Taxes that arise from any payment made under, from the execution, delivery, performance, 
enforcement or registration of, from the receipt or perfection of a security interest under, or otherwise with 
respect to, any Credit Document, except any such Taxes that are Other Connection Taxes imposed with 
respect to an assignment (other than an assignment made pursuant to Section 2.13). 

Overnight Bank Funding Rate any day, the rate comprised of both overnight federal 
funds and overnight Eurodollar borrowings by U.S.-managed banking offices of depository institutions, as 
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such composite rate shall be determined by the NYFRB as set forth on its public website from time to time, 
and published on the next succeeding Business Day by the NYFRB as an overnight bank funding rate. 

Participant Register Section 9.7(d). 

Patriot Act Appropriate Tools 
Required to Intercept and Obstruct Terrorism Act of 2001 (Title III of Pub. L. 107-56 (signed into law 
October 26, 2001)). 

PBGC
its functions under ERISA. 

Permitted Debt Section 6.1. 

Permitted Discretion
(from the perspective of a secured asset based lender) business judgment.   

Permitted Investments Section 6.3. 

Permitted Liens Section 6.2. 

Person
company, trust, limited liability company, limited liability partnership, unincorporated association, joint 
venture, or other entity, or a government or any political subdivision or agency thereof, or any trustee, 
receiver, custodian, or similar official. 

Petition Date  term in the recitals hereto. 

Plan
Multiemployer Plan), maintained or contributed to by the Borrower or any member of the Controlled Group 
and covered by Title IV of ERISA or subject to the minimum funding standards under Sections 412 or 430 
of the Code or Sections 302 or 303 of ERISA. 

Plan Asset Regulations -101 et seq., as modified by Section 3(42) of 
ERISA, as amended from time to time. 

Platform as the meaning assigned to such term in Section 5.2. 

Prepayment Event
its Subsidiaries in a single transaction or series of related transactions that yields Net Cash Proceeds other 
than asset sales permitted by Section 6.8(a), Section 6.8(b), Section 6.8(c) (other than asset sales permitted 
by Section 6.8(c) yielding Net Cash Proceeds in excess of $1,000,000), Section 6.8(d), Section 6.8(e), 
Section 6.8(f) or Section 6.8(g), (ii) the receipt of any Net Cash Proceeds by any Person from the issuance 
of any Debt by the Borrower or any Subsidiary not permitted hereunder and (iii) the receipt by the Borrower 
or any Subsidiary of Net Cash Proceeds in respect of one or more Casualty Events. 

Prime Rate
in the U.S. or, if The Wall Street Journal ceases to quote such rate, the highest per annum interest rate 
published by the Federal Reserve Board in Federal Reserve Statistical Release H.15 (519) (Selected Interest 

therein (as determined by the Administrative Agent) or any similar release by the Federal Reserve Board 
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(as determined by the Administrative Agent). Each change in the Prime Rate shall be effective from and 
including the date such change is publicly announced or quoted as being effective.  

Professional Fees  

Projections Section 5.2(g). 

Property
or intangible) of such Person. 

Pro Rata Share

if all of the Commitments have been terminated, the ratio (
aggregate outstanding Loans at such time to the total aggregate outstanding Loans at such time. 

PTE
any such exemption may be amended from time to time.  

QFC
interpreted in accordance with, 12 U.S.C. 5390(c)(8)(D). 

QFC Credit Support Section 9.25. 

Qualified ECP Guarantor
total assets exceeding $10,000,000 at the time the relevant guaranty or grant of the relevant security interest 
becomes or would become effective with respect to such Swap Obligation or such other person as 

time by entering into a keepwell under Section 1a(18)(A)(v)(II) of the Commodity Exchange Act. 

Railcar Lease  

Recipient
applicable.  

Register Section 9.7(b). 

Registration Statement -1 (File No. 333-182574) 
filed by the Borrower with the SEC, amended as of August 21, 2012. 

Regulation D l Reserve Board, as in effect from time to time 
and all official rulings and interpretations thereunder or thereof. 

Regulation T
and all official rulings and interpretations thereunder or thereof. 

Regulation U
and all official rulings and interpretations thereunder or thereof. 

Regulation X  X of the Federal Reserve Board, as in effect from time to time 
and all official rulings and interpretations thereunder or thereof. 
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Related Parties
respective directors, officers, partners, members, trustees, employees, agents, administrators, managers, 

 

Release  

Report ve Agent or another Person showing the 
results of appraisals, field examinations or audits pertaining to the assets of the Credit Parties from 
information furnished by or on behalf of the Borrower, which Reports may be distributed to the Lenders by 
the Administrative Agent. 

Reportable Event
such event not subject to the provision for 30-day notice to the PBGC under the regulations issued under 
such section). 

Required Lenders
Credit Exposures and Unused Commitments representing at least 50% of the sum of the Aggregate 
Revolving Credit Exposure and Unused Commitments at such time; provided that, as long as there are three 
or fewer Lenders, Required Lenders shall mean all Lenders. 

Reserves
Permitted Discretion, to maintain (including, without limitation, reserves applicable to Availability, 
reserves applicable to the Borrowing Base, reserves for accrued and unpaid interest on the Secured 
Obligations, reserves applicable to Banking Services, volatility reserves, reserves for dilution of Accounts, 
reserves for obligations of any of the Credit Parties owing to Swap Counterparties under any Hedging 
Arrangements, reserves for contingent liabilities of any Credit Party, reserves for uninsured losses of any 
Credit Party, reserves for uninsured, underinsured, un-indemnified or under-indemnified liabilities or 
potential liabilities with respect to any litigation and reserves for taxes, fees, assessments, and other 
governmental charges) with respect to the Collateral or any Credit Party.  

Response n CERCLA or under any other Environmental Law. 

Responsible Officer
Chief Executive Officer, President, or Chief Financial Officer, (b) with respect to any Person that is a 
limited 
President, or Chief Financial Officer, and if such Person is managed by members, then a Responsible 

managed by managers, then a manager 
(if such manager is an individual) or a Responsible Officer of such manager (if such manager is an entity), 
and (c) with respect to any Person that is a general partnership, limited partnership or a limited liability 
par  

Restricted Payment
distribution (whether in cash, securities or other Property) or any direct or indirect payment of any kind or 
character (whether in cash, securities or other Property) made in connection with the Equity Interest of such 
Person, including those dividends, distributions and payments made in consideration for or otherwise in 
connection with any retirement, purchase, redemption or other acquisition of any Equity Interest of such 
Person, or any options, warrants or rights to purchase or acquire any such Equity Interest of such Person or 
(b) principal or interest payments (in cash, Property or otherwise) on, or redemptions of, subordinated debt 
of such Person. 
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Revolving Borrowing
made by the Lenders pursuant to Section 2.1(a) or Converted by each Lender to Loans of a different Type 
pursuant to Section 2.3(c). 

Revolving Credit Exposure
 

Revolving Note a promissory note of the Borrower payable to the order of a Lender in the 
Exhibit K, evidencing 

indebtedness of the Borrower to such Lender resulting from Loans owing to such Lender. 

RSA  

RSA Effective Date
effective. 

S&P -Hill Companies, 
Inc., or any successor thereof which is a national credit rating organization. 

Sanctioned Country
or target of any Sanctions (at the time of this Agreement, Crimea, Cuba, Iran, North Korea and Syria). 

Sanctioned Person -related list of 
designated Persons maintained by OFAC, the U.S. Department of State, the United Nations Security 
Council, the European Union, any European 
Kingdom, or other relevant sanctions authority, (b) any Person operating, organized or resident in a 
Sanctioned Country, (c) any Person owned or controlled by any such Person or Persons described in clauses 
(a) and (b) of this definition or (d) any Person otherwise the subject of any Sanctions. 

Sanctions
enforced from time to time by the U.S. government (including those administered by OFAC or the U.S. 

the United Kingdom, or other relevant sanctions authority. 

Sand Reserves ed quantities of sand which geological 
and engineering data demonstrate with reasonable certainty to be recoverable in future years under then 
existing economic and operating conditions (i.e., prices and costs as of the date of the estimate is made) and 
(b) any fee mineral interests, term mineral interests, leases, subleases, farm-outs, royalties, overriding 
royalties, net profit interests, carried interests, production payments and similar mineral interests, and all 
unsevered and unextracted sand in, under, or attributable to the properties described in the foregoing clause 
(a). 

Scheduled Maturity Date , 2021. 

SEC  

Secured Obligations
obligations of any of the Credit Parties owing to Swap Counterparties under any Hedging Arrangements; 
provided  Obligations. 
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Secured Parties
Counterparties and Banking Services Providers. 

Securities Account  

Security Agreement  Security Agreement among the Credit Parties and the 
Administrative Agent in substantially the same form as Exhibit L. 

Security Documents
Agreement, and any and all other instruments, documents or agreements, including Account Control 
Agreements, now or hereafter executed by any Credit Party or any other Person to secure the Secured 
Obligations. 

Senior Notes  

SOFR with respect to any day means the secured overnight financing rate published for such day 
by the NYFRB, as the administrator of the benchmark (or a successor administrator), on the Federal Reserve 

 

 
SOFR-Based Rate R or Term SOFR. 

Specified Account Debtor provided, that EOG 

securities are rated BBB- or better by S&P and Baa3 o . 

Standby Letter of Credit Exposure
amount of all outstanding standby Letters of Credit plus (b) the aggregate amount of all Letter of Credit 
Disbursements relating to standby Letters of Credit that have not yet been reimbursed by or on behalf of 

Rata Share of the aggregate Standby Letter of Credit Exposure at such time.  

Statutory Reserve Rate
number one and the denominator of which is the number one minus the aggregate of the maximum reserve 
percentage (including any marginal, special, emergency or supplemental reserves) expressed as a decimal 
established by the Federal Reserve Board to which the Administrative Agent is subject with respect to the 

Regulation D).  Such reserve percentage shall include those imposed pursuant to Regulation D.  Eurodollar 
Loans shall be deemed to constitute eurocurrency funding and to be subject to such reserve requirements 
without benefit of or credit for proration, exemptions or offsets that may be available from time to time to 
any Lender under Regulation D or any comparable regulation.  The Statutory Reserve Rate shall be adjusted 
automatically on and as of the effective date of any change in any reserve percentage. 

Subject Lender Section 2.13. 

Subsidiary
liability company, partnership, association or other entity the accounts of which would be consolidated with 

 statements if such financial statements were 
prepared in accordance with GAAP as of such date, as well as any other corporation, limited liability 
company, partnership, association or other entity, a majority of whose outstanding Voting Securities shall 
at any time be owned by the holder or one more Subsidiaries of the holder. Unless expressly provided 
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means a Subsidiary or Subsidiaries of the Borrower. 

Superpriority Claim
a superpriority administrative expense claim having priority over any or all administrative expenses and 
other claims of the kind specified in, or otherwise arising or ordered under, any sections of the Bankruptcy 
Code (including, without limitation, sections 105, 326, 328, 330, 331, 503(b), 507(a), 507(b), 546(c) and/or 
726 thereof), whether or not such claim or expenses may become secured by a judgment Lien or other non-
consensual Lien, levy or attachment. 

Supported QFC Section 9.25. 

Swap Counterparty
Arrangement with a Credit Party as permitted by the terms of this Agreement. 

Swap Obligation

the Commodity Exchange Act. 

Tax Group Section 4.13. 

Taxes
(including backup withholding), assessments, fees or other charges imposed by any Governmental 
Authority, including any interest, additions to tax or penalties applicable thereto. 

Termination Event
the Borrower or any member of the Controlled Group from a Plan during a plan year in which it was a 

as a termination under Section 4062(e) of ERISA, (c) the filing of a notice of intent to terminate a Plan or 
the treatment of a Plan amendment as a termination under Section 4041(c) of ERISA, (d) the institution of 
proceedings to terminate a Plan by the PBGC, (e) the occurrence of a nonexempt prohibited transaction 
(within the meaning of Section 4975 of the Code or Section 406 of ERISA) which could result in liability 
to the Borrower, (f) the imposition of any liability under Title IV of ERISA, other than for PBGC premiums 
due but not delinquent under Section 4007 of ERISA, upon the Borrower or any member of the Controlled 
Group, or (g) any other event or condition which constitutes grounds under Section 4042 of ERISA for the 
termination of, or the appointment of a trustee to administer, any Plan. 

Term Loan Priority Collateral d in the 
Intercreditor Agreement). 

Term SOFR means the forward-looking term rate based on SOFR that has been selected or 
recommended by the relevant Governmental Authority. 

Testing Date Section 6.20. 

Testing Period Section 6.20. 

Type Section 1.4. 

UCC
may be amended from time to time. 
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Unadjusted  means the Benchmark Replacement excluding the 
Benchmark Replacement Adjustment; provided that, if the Unadjusted Benchmark Replacement as so 
determined would be less than zero, the Unadjusted Benchmark Replacement will be deemed to be zero for 
the purposes of this Agreement. 

Unused Commitment

such time.   

U.S. Person
Code.  

U.S. Special Resolution Regime Section 9.25. 

U.S. Tax Compliance Certificate Section 2.12(f)(ii)(B)(3). 

Variance and Liquidity Report -by-line report in a form reasonably satisfactory to 
the Required Lenders (a) detailing any variance (whether plus or minus and expressed as a percentage) (x) 
between the actual aggregate cash expenses and disbursements other than Professional Fees made during 
the relevant Testing Period by the Borrower and its Subsidiaries against the projected aggregate cash 
expenses and disbursements other than Professional Fees set forth in the Budget for the relevant Testing 
Period, (y) the actual total cash receipts received during the relevant Testing Period by the Borrower and 
its Subsidiaries against the projected total cash receipts set forth in the Budget for the relevant Testing 
Period, and (z) the actual aggregate amount of Capital Expenditures made during the relevant Testing 
Period by the Borrower and its Subsidiaries against the projected aggregate amount of Capital Expenditures 
set forth in the Budget for the relevant Testing Period, (b) certifying as to whether a Default has occurred 
since the last date on which a Variance and Liquidity Report was delivered and, if a Default has occurred, 
specifying the details thereof and any action taken or proposed to be taken with respect thereto and (c) 
certifying that the Borrower has been in compliance with Section 6.16 and Section 6.20 as required therein 
since the last date on which a Variance and Liquidity Report was delivered. 

Voting Securities ion 
having general voting power under ordinary circumstances to elect directors of such corporation 
(irrespective of whether at the time stock of any other class or classes shall have or might have special 
voting power or rights by reason of the happening of any contingency), (b) with respect to any partnership, 
any partnership interest or other ownership interest having general voting power to elect the general partner 
or other management of the partnership or other Person, and (c) with respect to any limited liability 
company, membership certificates or interests having general voting power under ordinary circumstances 
to elect managers of such limited liability company. 

Wisconsin Letter of Credit issued for the account of  Credit Party for 
the benefit of the Wisconsin Department of Natural Resources; provided that the aggregate amount of all 
Wisconsin Letters of Credit shall not exceed $1,275,768 at any time.  

Withholding Agent ent. 

Write-Down and Conversion Powers
write-down and conversion powers of such EEA Resolution Authority from time to time under the Bail-In 
Legislation for the applicable EEA Member Country, which write-down and conversion powers are 
described in the EU Bail-In Legislation Schedule. 
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Section 1.2. Computation of Time Periods. In this Agreement in the computation of periods of 

 

Section 1.3. Accounting Terms; Changes in GAAP. 

(a) All accounting terms not specifically defined in this Agreement shall be construed in 
accordance with GAAP applied on a consistent basis with those applied in the preparation of the Initial 
Financial Statements. 

(b) Unless otherwise indicated, all financial statements of the Borrower, all calculations for 
compliance with covenants in this Agreement, all determinations of the Applicable Margin, and all 
calculations of any amounts to be calculated under the definitions in Section 1.1 shall be based upon the 
consolidated accounts of the Borrower and its Subsidiaries in accordance with GAAP and consistent with 
the principles of consolidation applied in preparing the Initial Financial Statements. 

(c) If at any time any change in GAAP would affect the computation of any financial ratio or 
requirement set forth in any Credit Document, and either the Borrower or the Required Lenders shall so 
request, the Administrative Agent, the Lenders and the Borrower shall negotiate in good faith to amend 
such ratio or requirement to preserve the original intent thereof in light of such change in GAAP (subject 
to the approval of the Required Lenders); provided that, until so amended, (i) such ratio or requirement 
shall continue to be computed in accordance with GAAP prior to such change therein and (ii) the Borrower 
shall provide to the Administrative Agent and the Lenders financial statements and other documents 
required under this Agreement or as reasonably requested hereunder setting forth a reconciliation between 
calculations of such ratio or requirement made before and after giving effect to such change in GAAP.   

(d) Notwithstanding any other provision contained herein, all terms of an accounting or 
financial nature used herein shall be construed, and all computations of amounts and ratios referred to herein 
shall be made (i) without giving effect to any election under Accounting Standards Codification 825-10-25 
(or any other Accounting Standards Codification or Financial Accounting Standard having a similar result 

therein, (ii) without giving effect to any treatment of Debt in respect of convertible debt instruments under 
Accounting Standards Codification 470-20 (or any other Accounting Standards Codification or Financial 
Accounting Standard having a similar result or effect) to value any such Debt in a reduced or bifurcated 
manner as described therein, and such Debt shall at all times be valued at the full stated principal amount 
thereof and (iii) in a manner such that any obligations relating to a lease that was accounted for by a Person 
as an operating lease as of the Effective Date (as defined in the Existing Credit Agreement) in accordance 
with GAAP and any similar lease entered into after the Effective Date (as defined in the Existing Credit 
Agreement) by such Person shall be accounted for as obligations relating to an operating lease and not as a 
Capital Lease; provided that, notwithstanding the foregoing, all financial statements of the Credit Parties 
with respect to operating leases shall be calculated as required by and in accordance with GAAP. 

Section 1.4. Types of Loans
to the determination of whether such Loan is an ABR Loan or a Eurodollar Loan. 

Section 1.5. Miscellaneous. Article, Section, Schedule, and Exhibit references are to this 
Agreement, unless otherwise specified. All references to instruments, documents, contracts, and agreements 
(including this Agreement) are references to such instruments, documents, contracts, and agreements as the 
same may be amended, supplemented, and otherwise modified from time to time, unless otherwise specified 
and shall include all schedules and exhibits thereto unless otherwise specified. Any reference herein to any 
law shall be construed as referring to such law as amended, modified, codified or reenacted, in whole or in 
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part, and in effect from time to time. Any reference herein to any Person shall be construed to include such 

a whole and no

for reference only and it is agreed that such paragraph headings are not a part of this Agreement and shall 
not be used in the interpretation of any provision of this Agreement. Terms defined in the UCC which are 
not otherwise defined in this Agreement or in any other Credit Document, as applicable, are used herein 
and/or therein as defined in the UCC.   

Section 1.6. Divisions. For all purposes under the Credit Documents, in connection with any 

laws): (a) if any asset, right, obligation or liability of any Person becomes the asset, right, obligation or 
liability of a different Person, then it shall be deemed to have been transferred from the original Person to 
the subsequent Person, and (b) if any new Person comes into existence, such new Person shall be deemed 
to have been organized and acquired on the first date of its existence by the holders of its Equity Interests 
at such time. 

ARTICLE 2 

 

CREDIT FACILITIES 

Section 2.1. Commitments. 

(a) Commitment. Each Lender severally agrees, subject to the terms and conditions set forth 
in this Agreement, including without limitation, entry of the Final DIP Order, to make Loans in Dollars to 
the Borrower from time to time on any Business Day during the period from the Effective Date until the 
Maturity Date, in an 
case, after giving effect to such Loans, the sum of the aggregate outstanding amount of all Loans plus the 
Letter of Credit Exposure shall not exceed the Loan Limit. Within the limits of the Loan Limit and subject 
to the terms and conditions set forth herein, the Borrower may from time to time borrow, prepay and 
reborrow Loans. 

(b) Reduction of the Commitments.  The Borrower shall have the right, upon at least three 
rrevocable notice (which notice shall specify such election and the effective date thereof) 

to the Administrative Agent, to terminate in whole or reduce in part the unused portion of the Commitments; 
provided that each partial reduction shall be in a minimum amount of $5,000,000 and in integral multiples 
of $1,000,000 in excess thereof. Any reduction or termination of the Commitments pursuant to this Section 
2.1(b) on of 
the Lenders to reinstate such Commitments, and the applicable Commitment Fees shall thereafter be 
computed on the basis of the Commitments, as so reduced. Notwithstanding the foregoing, the Borrower 
may (subject to payment to the Lenders of any applicable amounts under Section 2.9 hereof) rescind or 
postpone any notice to terminate in whole the Commitments if such termination would have resulted from 
a refinancing of this Agreement, which refinancing shall not be consummated or shall otherwise be delayed. 

(c) Revolving Notes. The indebtedness of the Borrower to each Lender resulting from Loans 
owing to such Lender shall be evidenced by a Revolving Note if so requested by such Lender. 

Section 2.2. Letters of Credit. 
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(a) Commitment for Letters of Credit. Subject to the terms and conditions set forth in this 
Agreement, including, without limitation, entry of the DIP Order, the Issuing Lenders agree in reliance 
upon the agreements of the other Lenders set forth in this Section 2.2, (i) that the Existing Letters of Credit 
shall be deemed issued under this Agreement on and after the Effective Date and shall constitute Letters of 
Credit for all purposes hereunder and under the Credit Documents, (ii) from time to time on any Business 
Day on and after the Effective Date but prior to the entry of the Final Order, to (x) renew or extend Existing 
Letters of Credit or replace an Existing Letter of Credit that has expired or terminated without being drawn, 
and (y) to issue the Wisconsin Letter(s) of Credit, in each case, in accordance with the Budget and (iii) from 
time to time on any Business Day during the period from the beginning on the date of the entry of the Final 
Order until the fifth Business Day prior to the Scheduled Maturity Date, to issue, increase or extend the 
expiration date of, Letters of Credit (including any Wisconsin Letter(s) of Credit issued prior to the entry 
of the Final Order), for the account of any Credit Party, provided that no Letter of Credit will be issued, 
increased, or extended: 

(i) if such issuance, increase, or extension would cause the Letter of Credit Exposure 
to exceed the lesser of (A) the Letter of Credit Maximum Amount and (B) an amount equal to (1) 
the Facility Limit minus (2) the Aggregate Revolving Credit Exposure; 

(ii) unless such Letter of Credit has an expiration date not later than the earlier of (A) 
one year after its issuance or extension and (B) five (5) Business Days prior to the Scheduled 
Maturity Date; provided that, (1) if the Commitments are terminated in whole pursuant to Section 
2.1(b), the Borrower shall either (y) deposit into the Cash Collateral Account cash in an amount 
equal to 105% of the Letter of Credit Exposure for the Letters of Credit which have an expiry date 
beyond the date the Commitments are terminated or (z) provide a replacement letter of credit (or 
other security) reasonably acceptable to the Administrative Agent and the applicable Issuing 
Lender in an amount equal to 105% of the Letter of Credit Exposure, and (2) any such Letter of 
Credit with a one-year tenor may expressly provide for an automatic extension of one additional 
year so long as such Letter of Credit expressly allows the applicable Issuing Lender, at its sole 
discretion, to elect not to provide such extension; provided that, in any event, such automatic 
extension may not result in an expiration date that occurs after the fifth Business Day prior to the 
Scheduled Maturity Date; 

(iii) unless such Letter of Credit is (A) a standby letter of credit not supporting the 
repayment of indebtedness for borrowed money of any Person, or (B) with the consent of the 
applicable Issuing Lender and so long as the Borrower has agreed to such additional fees which 
may apply, a commercial letter of credit; 

(iv) unless such Letter of Credit is in form and substance acceptable to the applicable 
Issuing Lender in its reasonable discretion; 

(v) unless the Borrower has delivered to the applicable Issuing Lender a completed 
and executed Letter of Credit Application; provided that, if the terms of any Letter of Credit 
Application conflicts with the terms of this Agreement, the terms of this Agreement shall control; 

(vi) unless such Letter of Credit is governed by (A) with respect to Commercial Letters 
of Credit, the Uniform Customs and Practice for Documentary Credits (2007 Revision), 
International Chamber of Commerce Publication No. 600, or (B) with respect to Standby Letters 
of Credit, the International Standby Practices (ISP98), International Chamber of Commerce 
Publication No. 590, in either case, including any subsequent revisions thereof approved by a 
Congress of the International Chamber of Commerce and adhered to by the applicable Issuing 
Lender; 
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(vii) if any order, judgment or decree of any Governmental Authority or arbitrator shall 
by its terms purport to enjoin or restrain the applicable Issuing Lender from issuing such Letter of 
Credit, or any applicable requirement of law relating to such Issuing Lender or any request or 
directive (whether or not having the force of law) from any Governmental Authority with 
jurisdiction over such Issuing Lender shall prohibit, or request that such Issuing Lender refrain 
from, the issuance, increase or extension of letters of credit generally or such Letter of Credit in 
particular or shall impose upon such Issuing Lender with respect to such Letter of Credit any 
restriction, reserve or capital requirement (for which such Issuing Lender is not otherwise 
compensated hereunder) not in effect on the Effective Date, or shall impose upon such Issuing 
Lender any unreimbursed loss, cost or expense which was not applicable on the Effective Date and 
which such Issuing Lender in good faith deems material to it; 

(viii) if the issuance of such Letter of Credit would violate one or more policies of the 
applicable Issuing Lender applicable to letters of credit generally; provided that, notwithstanding 
anything herein to the contrary, (x) the Dodd-Frank Wall Street Reform and Consumer Protection 
Act and all requests, rules, guidelines, requirements or directives thereunder or issued in connection 
therewith or in the implementation thereof, and (y) all requests, rules, guidelines, requirements or 
directives promulgated by the Bank for International Settlements, the Basel Committee on Banking 
Supervision (or any successor or similar authority) or the United States or foreign regulatory 
authorities, in each case pursuant to Basel III, shall in each case be deemed not to be in effect on 
the Effective Date for purposes of clause (xi) below, regardless of the date enacted, adopted, issued 
or implemented; 

(ix) if Letter of Credit is to be denominated in a currency other than Dollars; 

(x) if any Lender is at such time a Defaulting Lender hereunder, unless the applicable 
Issuing Lender has entered into satisfactory arrangements with the Borrower or such Lender to 

; 

(xi) the proceeds of which would be made available to any Person (A) to fund any 
activity or business of or with any Sanctioned Person, or in any country or territory that, at the time 
of such funding, is the subject of any Sanctions or (B) in any manner that would result in a violation 
of any Sanctions by any party to this Agreement; or  

(xii) if such Letter of Credit supports the obligations of any Person in respect of (A) a 
lease of real property, or (B) an employment contract, in each case, if the applicable Issuing Lender 

Credit may be limited. 

Each Existing Letter of Credit, as of the Effective Date, shall be a Letter of Credit deemed to have been 
issued pursuant to the Commitments and shall constitute a portion of the Letter of Credit Exposure. 

(b) Requesting Letters of Credit. Each Letter of Credit (other than the Existing Letters of Credit 
which are deemed issued hereunder) shall be issued pursuant to a Letter of Credit Application given by the 
Borrower to the Administrative Agent and the applicable Issuing Lender by electronic mail or other writing 
prior to 9:00 am, Chicago time, at least three (3) Business Days prior to the proposed date of issuance for 
the Letter of Credit. Each Letter of Credit Application shall be fully completed and shall specify the 
information required therein, including identifying the Letter of Credit to be amended, renewed or extended, 
and specifying the date of issuance, amendment, renewal or extension (which shall be a Business Day), the 
date on which such Letter of Credit is to expire (which shall comply with the requirements of this Section), 
the amount of such Letter of Credit, the name and address of the beneficiary thereof and such other 
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information as shall be necessary to prepare, amend, renew or extend such Letter of Credit.  If requested by 

standard form in connection with any request for a Letter of Credit.   Each Letter of Credit Application shall 
be irrevocable and binding on the Borrower. Subject to the terms and conditions hereof, such Issuing Lender 
shall before 2:00 p.m. (Chicago, Illinois time) on the date of such Letter of Credit Application issue such 
Letter of Credit to the beneficiary of such Letter of Credit.  Notwithstanding the foregoing or anything to 
the contrary contained herein, no Issuing Lender shall be obligated to issue or modify any Letter of Credit 
if, immediately after giving effect thereto, the outstanding Letter of Credit Exposure in respect of all Letters 

Sublimit; provided that any Issuing Lender may agree in its sole discretion and in writing to issue, amend, 
renew or extend a Letter of Credit in excess of its Issuing Lender Sublimit; provided, further that, for the 
avoidance of doubt, (i) any such agreement shall not be deemed to increase such Issuing 
Lender Sublimit and shall be made on a case-by-case basis without any consideration to previous 
agreements pursuant to the first proviso of this sentence with respect to the applicable Letter of Credit (in 
the case of an amendment, renewa
shall exceed its Commitment, (iii) the Aggregate Revolving Credit Exposure shall not exceed the Aggregate 
Commitments and (iv) the Letter of Credit Exposure shall not exceed the Letter of Credit Maximum 
Amount.  Any Letter of Credit so issued by an Issuing Lender in excess of its individual Issuing Lender 
Sublimit then in effect shall nonetheless constitute a Letter of Credit for all purposes of the Credit 
Agreement, and shall not affect the Issuing Lender Sublimit of any other Issuing Lender, subject to the 
limitations on the aggregate Letter of Credit Exposure set forth Section 2.2(a)(i).   

(c) Reimbursements for Letters of Credit; Funding of Participations.  

(i) If an Issuing Lender shall make any Letter of Credit Disbursement in respect of a 
Letter of Credit, the Borrower shall reimburse such Letter of Credit Disbursement by paying to the 
Administrative Agent an amount equal to such Letter of Credit Disbursement (i) not later than 
11:00 a.m., Chicago time, on the date that such Letter of Credit Disbursement is made, if the 
Borrower shall have received notice of such Letter of Credit Disbursement prior to 9:00 a.m., 
Chicago time, on such date, or, (ii) if such notice has not been received by the Borrower prior to 
such time on such date, then not later than 11:00 a.m., Chicago time, on (A) the Business Day that 
the Borrower receives such notice, if such notice is received prior to 9:00 a.m., Chicago time, on 
the day of receipt, or (B) the Business Day immediately following the day that the Borrower 
receives such notice, if such notice is not received prior to such time, on the day of receipt. Upon 

Application
such Issuing Lender thereunder be satisfied with the proceeds of an ABR Loan in the same amount 
(notwithstanding any minimum size or increment limitations on individual Loans). If the Borrower 
does not make such request and does not otherwise make the payments demanded by such Issuing 
Lender as required under this Agreement or the Letter of Credit Application, then the Borrower 
shall be deemed for all purposes of this Agreement to have requested such a Loan in the same 

Lender, and the Borrower hereby unconditionally and irrevocably authorizes, empowers, and 
directs the Lenders to make such Loan, to transfer the proceeds thereof to such Issuing Lender in 
satisfaction of such obligations, and to record and otherwise treat such payments as a Loan to the 
Borrower. The Administrative Agent and each Lender may record and otherwise treat the making 
of such Revolving Borrowings as the making of a Revolving Borrowing to the Borrower under this 
Agreement as if requested by the Borrower. Nothing herein is intended to release any of the 

pplication, but only to provide an additional 
method of payment therefor. The making of any Revolving Borrowing under this Section 2.2(c) 
shall not constitute a cure or waiver of any Default, other than the payment Default which is 
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satisfied by the applica
failure to comply with the provisions of this Agreement or the Letter of Credit Application. 

(ii) Each Lender (including the Lenders acting as Issuing Lenders) shall, upon notice 
from the Administrative Agent that the Borrower has requested or is deemed to have requested a 
Loan pursuant to Section 2.2(c)(i) and regardless of whether (A) the conditions in Section 3.2 have 
been met, (B) such notice complies with Section 2.3(b), or (C) a Default exists, make funds 
available to the Administrative Agent for the account of the applicable Issuing Lender in an amount 

Chicago, Illinois time, on the Business Day specified in such notice by the Administrative Agent, 
whereupon each Lender that so makes funds available shall be deemed to have made a Loan to the 
Borrower in such amount. The Administrative Agent shall remit the funds so received to such 
Issuing Lender. 

(iii) If any such Lender shall not have so made its Loan available to the Administrative 
Agent pursuant to this Section 2.2. such Lender agrees to pay interest thereon for each day from 
such date until the date such amount is paid at the lesser of (A) the Federal Funds Effective Rate 
for such day for the first three days and thereafter the interest rate applicable to the Loan and (B) 
the Maximum Rate. Whenever, at any time after the Administrative Agent has received from any 

istrative Agent receives any payment on account thereof, 
the Administrative Agent will pay to such Lender its participating interest in such amount 
(appropriately adjusted, in the case of interest payments, to reflect the period of time during which 
such L
such Lender if such payment received by the Administrative Agent is required to be returned. Each 

Section 2.2 shall be absolute and 
unconditional and shall not be affected by any circumstance, including (1) any set-off, 
counterclaim, recoupment, defense or other right which such Lender or any other Person may have 
against any Issuing Lender, the Administrative Agent or any other Person for any reason 
whatsoever; (2) the occurrence or continuance of a Default or the termination of the Commitments; 
(3) any breach of this Agreement by any Credit Party or any other Lender; or (4) any other 
circumstance, happening or event whatsoever, whether or not similar to any of the foregoing. 

(d) Participations. Upon the date of the issuance or increase of a Letter of Credit, the applicable 
Issuing Lender shall be deemed to have sold to each other Lender and each other Lender shall have been 
deemed to have purchased from such Issuing Lender a participation in the related Letter of Credit 

be in accordance with the terms of this Agreement. The applicable Issuing Lender shall promptly notify 
each such participant Lender by electronic mail or telephone of each Letter of Credit issued or increased 

 

(e) Obligations Unconditional. The obligations of the Borrower under this Agreement in 
respect of each Letter of Credit shall be unconditional and irrevocable, and shall be paid strictly in 
accordance with the terms of this Agreement under all circumstances, notwithstanding the following 
circumstances: 

(i) any lack of validity or enforceability of any Letter of Credit Documents or this 
Agreement, or any term or provision therein or herein; 

(ii) any amendment or waiver of or any consent to departure from any Letter of Credit 
Documents; 
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(iii) the existence of any claim, set-off, defense or other right which any Credit Party 
may have at any time against any beneficiary or transferee of such Letter of Credit (or any Persons 
for whom any such beneficiary or any such transferee may be acting), any Issuing Lender, any 
Lender or any other person or entity, whether in connection with this Agreement, the transactions 
contemplated in this Agreement or in any Letter of Credit Documents or any unrelated transaction; 

(iv) any statement or any other document presented under such Letter of Credit proving 
to be forged, fraudulent, invalid or insufficient in any respect or any statement therein being untrue 
or inaccurate in any respect to the extent any Issuing Lender would not be liable therefor pursuant 
to Section 2.2(g); 

(v) payment by any Issuing Lender under such Letter of Credit against presentation of 
a draft or certificate which does not comply with the terms of such Letter of Credit; or 

(vi) any other event or circumstance whatsoever, whether or not similar to any of the 
foregoing, that might, but for the provisions of this Section 2.2(e), constitute a legal or equitable 

 

provided, however, that nothing contained in this paragraph (e) shall be deemed to constitute a waiver of 
any remedies of the Borrower in connection with the Letters of Credit. 

(f) Prepayments of Letters of Credit. In the event that any Letter of Credit shall be outstanding 
or shall be drawn and not reimbursed on or prior to the fifth Business Day prior to the Scheduled Maturity 
Date, the Borrower shall pay to the Administrative Agent an amount equal to 105% of the Letter of Credit 
Exposure allocable to such Letter of Credit, such amount to be due and payable on the fifth Business Day 
prior to the Scheduled Maturity Date, and to be held in the Cash Collateral Account and applied in 
accordance with paragraph (h) below. 

(g) Liability of Issuing Lenders. The Borrower assumes all risks of the acts or omissions of 
any beneficiary or transferee of any Letter of Credit with respect to its use of such Letter of Credit. None 
of the Administrative Agent, the Lenders, nor any Issuing Lender nor any of their Related Parties shall have 
any liability or responsibility by reason of or in connection with: 

(i) the issuance or transfer of any Letter of Credit or any payment or failure to make 
any payment thereunder (irrespective of any of the circumstances referred to in the preceding 
sentence) any error, omission, interruption, loss or delay in transmission or delivery of any draft, 
notice or other communication under or relating to any Letter of Credit (including any document 
required to make a drawing thereunder); 

(ii) any error in interpretation of technical terms or any consequence arising from 
causes beyond the control of any Issuing Lender; 

(iii) the use which may be made of any Letter of Credit or any acts or omissions of any 
beneficiary or transferee in connection therewith; 

(iv) the validity, sufficiency or genuineness of documents, or of any endorsement 
thereon, even if such documents should prove to be in any or all respects invalid, insufficient, 
fraudulent or forged (including, for the avoidance of doubt, in connection with the Administrative 

nsmitted by telecopy, emailed pdf. or any other 
electronic means that reproduces an image of an actual executed signature page); 
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(v) payment by any Issuing Lender against presentation of documents which do not 
comply with the terms of a Letter of Credit, including failure of any documents to bear any 
reference or adequate reference to the relevant Letter of Credit; or 

(vi) any other circumstances whatsoever in making or failing to make payment under 
negligence), 

except that the Borrower shall have a claim against an Issuing Lender, and such Issuing Lender shall be 
liable to, and shall promptly pay to, the Borrower, to the extent of any direct, as opposed to consequential, 
damages suffered by the Borro
willful misconduct or gross negligence in determining whether documents presented under a Letter of 

llful failure to make 
lawful payment under any Letter of Credit after the presentation to it of a draft and certificate strictly 
complying with the terms and conditions of such Letter of Credit. The parties hereto expressly agree that, 
in the absence of gross negligence or willful misconduct on the part of an Issuing Lender (as finally 
determined by a court of competent jurisdiction), such Issuing Lender shall be deemed to have exercised 
care in each such determination.  In furtherance and not in limitation of the foregoing, such Issuing Lender 
may either accept and make payment upon documents that appear on their face to be in substantial 
compliance with the terms of a Letter of Credit, without responsibility for further investigation, regardless 
of any notice or information to the contrary, or refuse to accept and make payment upon such documents if 
such documents are not in strict compliance with the terms of such Letter of Credit. 

(h) Cash Collateral Account.  

(i) If the Borrower is required to deposit funds in the Cash Collateral Account 
pursuant to Sections 2.2(a)(ii), 2.2(f), 2.2(h)(iv), 2.2(i), 2.4(c), 2.14, or 7.2(b) or any other provision 
under this Agreement, then the Borrower and the Administrative Agent shall establish the Cash 
Collateral Account (which may be a Cash Collateral Account under the Existing Credit Agreement) 
and the Borrower shall execute any documents and agreements, including the Administrative 

connection therewith to establish the Cash Collateral Account and grant the Administrative Agent 
an Acceptable Security Interest in such account and the funds therein. The Borrower hereby pledges 
to the Administrative Agent and grants the Administrative Agent a security interest in the Cash 
Collateral Account, whenever established, and all funds held in the Cash Collateral Account from 
time to time, and all proceeds thereof as security for the payment of the Secured Obligations.   

(ii) Funds held in the Cash Collateral Account shall be held as cash collateral for 
obligations with respect to Letters of Credit and promptly applied by the Administrative Agent at 
the request of the Issuing Lenders to any reimbursement or other obligations under Letters of Credit 
that exist or occur. To the extent that any surplus funds are held in the Cash Collateral Account 
above the Letter of Credit Exposure during the existence of an Event of Default the Administrative 
Agent may (A) hold such surplus funds in the Cash Collateral Account as cash collateral for the 
Secured Obligations or (B) apply such surplus funds to any Secured Obligations in any manner 
directed by the Required Lenders. If no Default exists, the Administrative Agent shall release any 
surplus funds held in the Cash Collateral Account above the Letter of Credit Exposure to the 

 

(iii) Funds held in the Cash Collateral Account may be invested in Liquid Investments 
maintained with, and under the sole dominion and control of, the Administrative Agent or in 
another investment if mutually agreed upon by the Borrower and the Administrative Agent, but the 
Administrative Agent shall have no obligation to make any investment of the funds therein. The 
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Administrative Agent shall exercise reasonable care in the custody and preservation of any funds 
held in the Cash Collateral Account and shall be deemed to have exercised such care if such funds 
are accorded treatment substantially equivalent to that which the Administrative Agent accords its 
own property, it being understood that the Administrative Agent shall not have any responsibility 
for taking any necessary steps to preserve rights against any parties with respect to any such funds. 

(iv) If any Event of Default shall occur and be continuing, on the Business Day that the 
Borrower receives notice from the Administrative Agent or the Required Lenders (or, if the 
maturity of the Loans has been accelerated, the Required Lenders) demanding the deposit of cash 
collateral pursuant to this paragraph, the Borrower shall (A) establish a deposit account with the 
Administrative Agent, in the name of the Administrative Agent and for the benefit of the Lenders 

Cash Collateral Account
Administrative Ag
Agent requests in connection therewith to establish the Cash Collateral Account and grant the 
Administrative Agent an Acceptable Security Interest in such account and the funds therein 
including and (C) deposit into the Cash Collateral Account an amount in cash equal to 105% of the 
amount of the Letter of Credit Exposure as of such date plus accrued and unpaid interest thereon; 
provided that the obligation to deposit such cash collateral shall become effective immediately.  
Such deposit shall be held by the Administrative Agent as collateral for the payment and 
performance of the Secured Obligations.  The Administrative Agent shall have exclusive dominion 
and control, including the exclusive right of withdrawal, over the Cash Collateral Account and the 
Borrower hereby grants the Administrative Agent a security interest in the Cash Collateral Account 
and all money or other assets on deposit therein or credited thereto.  Other than any interest earned 
on the investment of such deposits, which investments shall be made at the option and sole 

not bear interest.  Interest or profits, if any, on such investments shall accumulate in the Cash 
Collateral Account.  Moneys in the Cash Collateral Account shall be applied by the Administrative 
Agent to reimburse one or both Issuing Lenders for Letter of Credit Disbursements for which it has 
not been reimbursed and, to the extent not so applied, shall be held for the satisfaction of the 
reimbursement obligations of the Borrower for the Letter of Credit Exposure at such time or, if the 
maturity of the Loans has been accelerated (but subject to the consent of the Required Lenders), be 
applied to satisfy other Secured Obligations.  If the Borrower is required to provide an amount of 
cash collateral hereunder as a result of the occurrence of an Event of Default, such amount (to the 
extent not applied as aforesaid) shall be returned to the Borrower within three (3) Business Days 
after all such Events of Default have been cured or waived as confirmed in writing by the 
Administrative Agent. The Administrative Agent shall exercise reasonable care in the custody and 
preservation of any funds held in the Cash Collateral Account and shall be deemed to have 
exercised such care if such funds are accorded treatment substantially equivalent to that which the 
Administrative Agent accords its own property, it being understood that the Administrative Agent 
shall not have any responsibility for taking any necessary steps to preserve rights against any parties 
with respect to any such funds. 

(v) Notwithstanding the foregoing or anything to the contrary contained herein, so 
long as (A) no Default has occurred and is continuing and (B) Availability exceeds $1,000,000 for 
the immediately preceding twenty-
of a pro forma Borrowing Base Certificate, Borrower may request that Eligible Cash in an amount 
equal to the lowest amount by which Availability exceeded $1,000,000 in the immediately 
preceding twenty-eight (28) consecutive days be transferred to another Controlled Account of the 
Credit Parties that is not fully-blocked, it being understood that upon such transfer, Eligible Cash 
shall be reduced by the amount of such transferred cash.  Upon such request, the Administrative 
Agent shall promptly transfer such cash as directed by the Borrower. 
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(i) Defaulting Lender. If, at any time, a Defaulting Lender exists hereunder, then, at the request 
of the Issuing Lenders subject to Section 2.14(c), the Borrower shall deposit funds with Administrative 

a Share of the 
Letter of Credit Exposure. 

(j) Letters of Credit Issued for Guarantors or any Subsidiary. Notwithstanding that a Letter of 
Credit issued or outstanding hereunder is in support of any obligations of, or is for the account of, a 
Guarantor or any Subsidiary, the Borrower shall be obligated to reimburse any Issuing Lender hereunder 
for any and all drawings under such Letter of Credit issued hereunder by any Issuing Lender. The Borrower 
hereby acknowledges that the issuance of Letters of Credit for the account of any Guarantor, the Borrower 

directly) derives substantial benefits from the businesses of such other Persons. 

(k) Disbursement Procedures.  The applicable Issuing Lender shall, promptly following its 
receipt thereof, examine all documents purporting to represent a demand for payment under a Letter of 
Credit.  Such Issuing Lender shall promptly notify the Administrative Agent and the Borrower by telephone 
(confirmed by facsimile) of such demand for payment and whether such Issuing Lender has made or will 
make an Letter of Credit Disbursement thereunder; provided that any failure to give or delay in giving such 
notice shall not relieve the Borrower of its obligation to reimburse such Issuing Lender and the Lenders 
with respect to any such Letter of Credit Disbursement. 

(l) Interim Interest.  If any Issuing Lender shall make any Letter of Credit Disbursement, then, 
unless the Borrower shall reimburse such Letter of Credit Disbursement in full on the date such Letter of 
Credit Disbursement is made, the unpaid amount thereof shall bear interest, for each day from and including 
the date such Letter of Credit Disbursement is made to but excluding the date that the Borrower reimburses 
such Letter of Credit Disbursement, at the rate per annum then applicable to ABR Loans and such interest 
shall be due and payable on the date when such reimbursement is payable; provided that, if the Borrower 
fails to reimburse such Letter of Credit Disbursement when due pursuant to Section 2.2(c), then Section 
2.7(d) shall apply.  Interest accrued pursuant to this paragraph shall be for the account of such Issuing 
Lender, except that interest accrued on and after the date of payment by any Lender pursuant to Section 
2.2(c) to reimburse such Issuing Lender shall be for the account of such Lender to the extent of such 
payment.  

Section 2.3. Loans.   

(a) Generally.   

(i) Each Loan shall be made as part of a Revolving Borrowing consisting of Loans 
made by the Lenders ratably in accordance with their respective Commitments.  The failure of any 
Lender to make any Loan required to be made by it shall not relieve any other Lender of its 
obligations hereunder; provided that the Commitments of the Lenders are several and no Lender 

 

(ii) Subject to Section 2.16, each Revolving Borrowing shall be comprised entirely of 
ABR Loans or Eurodollar Loans as the Borrower may request in accordance herewith.  Each Lender 
at its option may make any Eurodollar Loan by causing any domestic or foreign branch or Affiliate 
of such Lender to make such Loan; provided that any exercise of such option shall not affect the 
obligation of the Borrower to repay such Loan in accordance with the terms of this Agreement. 

(iii) Each Revolving Borrowing shall (i) if comprised of ABR Loans be in an aggregate 
amount not less than $500,000 and in integral multiples of $50,000 in excess thereof; provided that 
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an ABR Revolving Borrowing may be in an aggregate amount that is equal to the entire unused 
balance of the Loan Limit or that is required to finance the reimbursement of an Letter of Credit 
Disbursement as contemplated by Section 2.2(c)(i), (ii) at the commencement of each Interest 
Period for any Eurodollar Revolving Borrowing, if comprised of Eurodollar Loans be in an 
aggregate amount not less than $1,000,000 and in integral multiples of $500,000 in excess thereof, 
and (iii) consist of Loans of the same Type made on the same day by the Lenders ratably according 
to their respective Commitments.  Revolving Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of seven 
(7) Eurodollar Revolving Borrowings outstanding.  

(iv) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Revolving Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.  

(b) Notice. Each Revolving Borrowing, shall be made pursuant to the applicable Notice of 
Borrowing submitted by the Borrower to the Administrative Agent not later than (i) 10:00 a.m. (Chicago, 
Illinois time) on the third Business Day before the date of the proposed Revolving Borrowing, in the case 
of a Eurodollar Loan or (ii) 10:00 a.m. (Chicago, Illinois time) on the Business Day on the date of the 
proposed Revolving Borrowing, in the case of a ABR Loan, by the Borrower to the Administrative Agent, 
which shall give to each Lender prompt notice of such proposed Revolving Borrowing, by electronic mail. 
Each Notice of Borrowing shall be submitted by electronic mail, specifying (A) the requested date of such 
Revolving Borrowing, which shall be a Business Day, (B) the requested Type of Loans comprising such 
Revolving Borrowing, (C) the aggregate amount of such Revolving Borrowing, (D) if such Revolving 
Borrowing is to be comprised of Eurodollar Loans, the requested Interest Period to be applicable to each 
su
that the intended use of proceeds of such Borrowing are in accordance with the Budget. Each Lender shall, 
before 12:00 p.m. (Chicago, Illinois time) on the date of such Revolving Borrowing (or, in the case of 
Revolving Borrowings on the Effective Date, 2:00 p.m. (Chicago, Illinois time)), make available for the 
account of its applicable Lending Office to the Administrative Agent at its address referred to in Section 
9.9 or such other location as the Administrative Agent may specify by notice to the Lenders, solely by wire 

pt of such funds and upon fulfillment of the applicable conditions set forth 
in Article 3, except in respect of the provisions of this Agreement covering the reimbursement of Letters of 
Credit, the Administrative Agent will make such Loans available to the Borrower by promptly crediting the 
funds so received in the aforesaid account of the Administrative Agent to an account of the Borrower 
maintained with the Administrative Agent in Houston, Texas and designated by the Borrower in the 
applicable Notice of Borrowing; provided that ABR  Loans made to finance the reimbursement of an Letter 
of Credit Disbursement as provided in Section 2.2(c) shall be remitted by the Administrative Agent to the 
applicable Issuing Lender.   

(c) Conversions and Continuations. In order to elect to Convert or continue a Loan under this 
paragraph, the Borrower shall deliver an irrevocable Notice of Continuation or Conversion to the 

(i) on the Business Day before the date of the proposed conversion date in the case of a Conversion to a 
ABR Loan and (ii) at least three Business Days in advance of the proposed Conversion or continuation date 
in the case of a Conversion to, or a continuation of, a Eurodollar Loan. Each such Notice of Continuation 
or Conversion shall be in writing or by electronic mail, specifying (A) the requested Conversion or 
continuation date (which shall be a Business Day), (B) the amount and Type of the Loan to be Converted 
or continued, (C) whether a Conversion or continuation is requested and, if a Conversion, into what Type 
of Loan, and (D) in the case of a Conversion to, or a continuation of, a Eurodollar Loan, the requested 
Interest Period. Promptly after receipt of a Notice of Conversion or Continuation under this paragraph, the 
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Administrative Agent shall provide each Lender with a copy thereof and, in the case of a Conversion to or 
a continuation of a Eurodollar Loan, notify each Lender of the applicable interest rate under Section 2.7(b). 
The portion of Loans comprising part of the same Revolving Borrowing that are Converted to Loans of 
another Type shall constitute a new Revolving Borrowing.  If the Borrower fails to deliver a timely Notice 
of Continuation or Conversion with respect to a Eurodollar Revolving Borrowing prior to the end of the 
Interest Period applicable thereto, then, unless such Revolving Borrowing is repaid as provided herein, at 
the end of such Interest Period such Revolving Borrowing shall be converted to an ABR Revolving 
Borrowing.  Notwithstanding any contrary provision hereof, if an Event of Default has occurred and is 
continuing and the Administrative Agent, at the request of the Required Lenders, so notifies the Borrower, 
then, so long as an Event of Default is continuing (i) no outstanding Revolving Borrowing may be converted 
to or continued as a Eurodollar Revolving Borrowing and (ii) unless repaid, each Eurodollar Revolving 
Borrowing shall be converted to an ABR Revolving Borrowing at the end of the Interest Period applicable 
thereto.   

 

(d) Certain Limitations. 
  

(i) Notwithstanding anything in paragraphs (a) and (b) above, at no time shall there 
be more than seven Interest Periods applicable to outstanding Eurodollar Loans; 

(ii) the Borrower may not select Eurodollar Loans for any Revolving Borrowing at any 
time when an Event of Default has occurred and is continuing; 

(iii) if any Lender shall notify the Administrative Agent that any Change in Law makes 
it unlawful, or that any central bank or other Governmental Authority asserts that it is unlawful, for 
such Lender or its applicable Lending Office to perform its obligations under this Agreement to 
make Eurodollar Loans or to fund or maintain Eurodollar Loans, (A) the obligation of such Lender 
to make such Eurodollar Loan as part of the requested Revolving Borrowing or for any subsequent 
Revolving Borrowing shall be suspended until such Lender shall notify the Borrower that the 

f such requested 
Revolving Borrowing or any subsequent Revolving Borrowing of Eurodollar Loans shall be made 
in the form of a ABR Loan, and (B) such Lender agrees to use commercially reasonable efforts 
(consistent with its internal policies and legal and regulatory restrictions) to designate a different 
Lending Office if the making of such designation would avoid the effect of this paragraph and 
would not, in the reasonable judgment of such Lender, be otherwise disadvantageous to such 
Lender; 

(iv) if the Required Lenders shall notify the Administrative Agent that the LIBO Rate 
for Eurodollar Loans comprising such Revolving Borrowing will not adequately reflect the cost to 
such Lenders of making or funding their respective Eurodollar Loans, as the case may be, for such 
Revolving Borrowing, the right of the Borrower to select Eurodollar Loans for such Revolving 
Borrowing or for any subsequent Revolving Borrowing shall be suspended until the Administrative 
Agent shall notify the Borrower and the Lenders that the circumstances causing such suspension 
no longer exist, and each Loan comprising such Revolving Borrowing shall be an ABR Loan; and  

(v) if the Borrower shall fail to select the duration or continuation of any Interest 
Period for any Eurodollar Loans in accordance with the provisions contained in the definition of 
Interest Period in Section 1.1 and paragraph (b) above, the Administrative Agent will forthwith so 
notify the Borrower and the Lenders and such Loans will be made available to the Borrower on the 
date of such Revolving Borrowing as Eurodollar Loans with an Interest Period duration of one 
month or, in the case of continuation of an existing Loan, Convert into ABR Loans. 
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(e) Notices Irrevocable. Each Notice of Borrowing and Notice of Continuation or Conversion 
delivered by the Borrower hereunder, including its deemed request for borrowing made under Section 
2.2(c), shall be irrevocable and binding on the Borrower. 

(f) Administrative Agent Reliance. Unless the Administrative Agent shall have received 
notice from a Lender prior to the proposed date of any Revolving Borrowing that such Lender will not make 

Administrative Agent may assume that such Lender has made such share available on such date in 
accordance with this Section and may, in reliance upon such assumption, make available to the Borrower a 
corresponding amount.  In such event, if a Lender has not in fact made its share of the applicable Revolving 
Borrowing available to the Administrative Agent, then the applicable Lender and the Borrower severally 
agree to pay to the Administrative Agent forthwith on demand such corresponding amount with interest 
thereon, for each day from and including the date such amount is made available to the Borrower to but 
excluding the date of payment to the Administrative Agent, at (i) in the case of such Lender, the greater of 
the NYFRB Rate and a rate determined by the Administrative Agent in accordance with banking industry 
rules on interbank compensation or (ii) in the case of the Borrower, the interest rate applicable to 
ABR Loans.  If such Lender pays such amount to the Administrative Agent, then such amount shall 

 

Section 2.4. Prepayments. 

(a) Right to Prepay; Ratable Prepayment. The Borrower shall have no right to prepay any 
principal amount of any Loan except as provided in this Section 2.4 and all notices given pursuant to this 
Section 2.4 shall, except as provided in this Section 2.4, be irrevocable and binding upon the Borrower. 
Each payment of any Loan pursuant to this Section 2.4 shall be made in a manner such that all Loans 
comprising part of the same Revolving Borrowing are paid in whole or ratably in part other than Loans 
owing to a Defaulting Lender as provided in Section 2.14. 

(b) Optional. The Borrower may elect to prepay any of the Loans without penalty or premium 
except as set forth in Section 2.9 and after giving by 10:00 a.m. (Chicago, Illinois time) (i) in the case of 
Eurodol
written notice to the Administrative Agent stating the proposed date and aggregate principal amount of such 
prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date and the principal 
amount of each Revolving Borrowing or portion thereof to be prepaid.  Notwithstanding the foregoing, the 
Borrower may (subject to payment to the Lenders of any applicable amounts under Section 2.9 hereof) 
rescind or postpone any notice to prepay any Loans if such repayment would have resulted from a 
refinancing of this Agreement, which refinancing shall not be consummated or shall otherwise be delayed.  
Promptly following receipt of any such notice relating to a Revolving Borrowing, the Administrative Agent 
shall advise the Lenders of the contents thereof.  Each prepayment of a Revolving Borrowing shall be 
applied ratably to the Loans included in the prepaid Revolving Borrowing.  Prepayments shall be 
accompanied by accrued interest to the extent required by Section 2.7 and any break funding payments 
required by Section 2.9.  If any such notice is given, the Borrower shall prepay Loans comprising part of 
the same Revolving Borrowing in whole or ratably in part in an aggregate principal amount equal to the 
amount specified in such notice, together with accrued interest to the date of such prepayment on the 
principal amount prepaid and amounts, if any, required to be paid pursuant to Section 2.9 as a result of such 
prepayment being made on such date; provided that (A) each optional prepayment of Eurodollar Loans 
shall be in a minimum amount not less than $500,000 and in multiple integrals of $100,000 in excess thereof 
and (B) each optional prepayment of ABR Loans shall be in a minimum amount not less than $500,000 and 
in multiple integrals of $50,000 in excess thereof.  Notwithstanding the foregoing, the Borrower may 
(subject to payment to the Lenders of any applicable amounts under Section 2.9 hereof) rescind or postpone 
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any notice of prepayment under this Section 2.4(b) if such prepayment would have resulted from a 
refinancing of this Agreement, which refinancing shall not be consummated or shall otherwise be delayed.   

(c) Mandatory. 

(i) On any date that (A)(1) the sum of the outstanding principal amount of all Loans 
plus the Letter of Credit Exposure exceeds (2) the Facility Limit or (B)(1) thee sum of the principal 
amount of all Loans exceeds (2) the Loan Limit, as notified to the Borrower by the Administrative 
Agent (with such calculation set forth in reasonable detail which shall be conclusive absent 
manifest error), the Borrower shall, within one Business Day, to the extent of such excess, first 
prepay to the Lenders on a pro rata basis the outstanding principal amount of the Loans, and second 
make deposits into the Cash Collateral Account to provide cash collateral in the amount of such 
excess for the Letter of Credit Exposure. 

(ii) If any Credit Party receives any Net Cash Proceeds in respect of any Prepayment 
Event, then the Borrower shall, no later than three Business Days following the receipt thereof, 
apply (A) in respect of any sale, transfer or other disposition of ABL Priority Collateral or receipt 
of Net Cash Proceeds in connection with a Casualty Event involving ABL Priority Collateral, an 
amount equal to 100% of such Net Cash Proceeds first to prepay to the Lenders on a pro rata basis 
the outstanding principal amount of the Loans, and second to make deposits into the Cash Collateral 
Account to provide cash collateral up to the amount of such Letter of Credit Exposure and, in each 
case, if any such ABL Priority Collateral was included in the calculation of the Borrowing Base, 
the Borrower shall deliver a Borrowing Base Certificate including pro forma adjustments for such 
sale and/or Casualty Event concurrently with the making of any prepayment required by this 
Section 2.4(c)(ii) and (B) in respect of any other Prepayment Event, an amount equal to 100% of 
such Net Cash Proceeds that were not used to prepay the DIP Term Loan Facility. 

(d) Interest; Costs. Each prepayment pursuant to this Section 2.4 shall be accompanied by 
accrued interest on the amount prepaid to the date of such prepayment and amounts, if any, required to be 
paid pursuant to Section 2.9 as a result of such prepayment being made on such date. 

Section 2.5. Repayment of Loans; Evidence of Debt.   

(a) The Borrower hereby unconditionally promises to (i) pay to the Administrative Agent for 
the account of each Lender the then unpaid principal amount of each Loan on the Maturity Date and (ii) 
and the cash collateralize all outstanding Letters of Credit in an amount equal to 105% of the Letter of 
Credit Exposure for such Letters of Credit and subject to documentation reasonably satisfactory to the 
Issuing Lenders on the Maturity Date. Upon the Maturity Date of any of the Secured Obligations under this 
Agreement or any of the other Credit Documents, the Lenders shall be entitled to immediate payment and 
cash collateralization of such Secured Obligations without further application to or order of the Bankruptcy 
Court. 

(b) Each Lender shall maintain in accordance with its usual practice an account or accounts 
evidencing the indebtedness of the Borrower to such Lender resulting from each Loan made by such Lender, 
including the amounts of principal and interest payable and paid to such Lender from time to time 
hereunder. 

(c) The Administrative Agent shall maintain accounts in which it shall record (i) the amount 
of each Loan made hereunder, the Type thereof and the Interest Period applicable thereto, (ii) the amount 
of any principal or interest due and payable or to become due and payable from the Borrower to each Lender 
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hereunder and (iii) the amount of any sum received by the Administrative Agent hereunder for the account 
 

(d) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of this Section 
2.5 shall be prima facie evidence of the existence and amounts of the obligations recorded therein; provided 
that the failure of any Lender or the Administrative Agent to maintain such accounts or any error therein 
shall not in any manner affect the obligation of the Borrower to repay the Loans in accordance with the 
terms of this Agreement. 

Section 2.6. Fees. 

(a) Commitment Fees. The Borrower agrees to pay to the Administrative Agent for the account 
of each Lender a facility fee, which shall accrue at the rate of 0.50% per annum on the daily amount of the 
aggregate Unused Commitment of each Lender (determined for each calendar month as of the end of each 
such calendar month) during the period from and including the Effective Date to but excluding the date on 
which such Commitment terminates; provided that, if such Lender continues to have any Revolving Credit 
Exposure after its Commitment terminates, then such facility fee shall continue to accrue on the daily 

terminates to but excluding the date on which such Lender ceases to have any Revolving Credit Exposure.  
Facility fees accrued through and including the last day of each calendar month shall be payable in arrears 
commencing, with respect to such fees accrued through and including the last day of the first calendar 
month ending after the Effective Date, on the first Business Day of each calendar month and on the date on 
which the Commitments terminate; provided that any facility fees accruing after the date on which the 
Commitments terminate shall be payable on demand.  All facility fees shall be computed on the basis of a 
year of 360 days and shall be payable for the actual number of days elapsed (including the first day but 
excluding the last day). 

(b) Fees for Letters of Credit. The Borrower agrees to pay (i) to the Administrative Agent for 
the account of each Lender a participation fee with respect to its participations in Letters of Credit, which 
shall accrue at the same Applicable Margin used to determine the interest rate applicable to Eurodollar 
Loans on the average daily amou
thereof attributable to unreimbursed Letter of Credit Disbursements) during the period from and including 

Commitment terminates 
and the date on which such Lender ceases to have any Letter of Credit Exposure, and (ii) to the applicable 
Issuing Lender (A) a fronting fee to be agreed by the Borrower and the applicable Issuing Lender on the 
face amount of each Letter of Credit issued by such Issuing Lender, together with (B) the applicable Issuing 

connection with Letters of Credit, during the period from and including the Effective Date to but excluding 
the later of the date of termination of the Commitments and the date on which there ceases to be any Letter 

 
of any Letter of Credit or processing of drawings thereunder.  Participation fees and fronting fees accrued 
through and including the last day of each calendar month shall be payable in arrears commencing, with 
respect to such fees accrued through and including the last day of the first calendar month ending after the 
Effective Date, on the first Business Day of each calendar month; provided that all such fees shall be 
payable on the date on which the Commitments terminate and any such fees accruing after the date on 
which the Commitments terminate shall be payable on demand.  Any other fees payable to the any Issuing 
Lender pursuant to this paragraph shall be payable within 10 days after demand.  All participation fees and 
fronting fees shall be computed on the basis of a year of 360 days and shall be payable for the actual number 
of days elapsed (including the first day but excluding the last day). 
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(c) All fees payable hereunder shall be paid on the dates due, in immediately available funds, 
to the Administrative Agent (or to any Issuing Lender, as the case may be) for distribution, in the case of 
facility fees and participation fees, to the Lenders.  Fees paid shall not be refundable under any 
circumstances.  

(d) Fee Letter. The Borrower agrees to pay the fees as set forth in the Fee Letter. 

Section 2.7. Interest. 

(a) ABR Loans. Each ABR Loan shall bear interest at the Alternate Base Rate in effect from 
time to time plus the Applicable Margin for ABR Loans for such period. The Borrower shall pay to 
Administrative Agent for the ratable account of each Lender all accrued but unpaid interest on such 

 

(b) Eurodollar Loans. Each Eurodollar Loan shall bear interest during its Interest Period equal 
to at all times the LIBO Rate for such Interest Period plus the Applicable Margin for Eurodollar Loans for 
such period. The Borrower shall pay to the Administrative Agent for the ratable account of each Lender all 

ar Loans on the applicable Interest Payment 
Date. 

(c) [Reserved]. 

(d) Default Rate. Notwithstanding the foregoing, (i) upon the occurrence and during the 
continuance of an Event of Default, all Obligations shall bear interest, after as well as before judgment, at 
the Default Rate. Interest accrued pursuant to this Section 2.7(d) and all interest accrued but unpaid on or 
after the Maturity Date shall be due and payable on demand, and if no express demand is made, then due 
and payable on the otherwise required interest payment dates hereunder. 

Section 2.8. Illegality. If any Lender shall notify the Borrower that any Change in Law makes 
it unlawful, or that any central bank or other Governmental Authority asserts that it is unlawful, for such 
Lender or its applicable Lending Office to perform its obligations under this Agreement to make, maintain, 
or fund any Eurodollar Loans of such Lender then outstanding hereunder, (a) all Eurodollar Loans of such 
Lender that are then the subject of any Notice of Borrowing and that cannot be lawfully funded shall be 
funded as ABR Loans of such Lender, (b) all Eurodollar Loans of such Lender shall be Converted 
automatically to ABR Loans of such Lender on the respective last days of the then current Interest Periods 
with respect to such Eurodollar Loans or within such earlier period as required by such change in 
circumstances, and (c) the right of the Borrower to select Eurodollar Loans from such Lender for any 
subsequent Revolving Borrowing shall be suspended until such Lender shall notify the Borrower that the 
circumstances causing such suspension no longer exist. Each Lender agrees to use commercially reasonable 
efforts (consistent with its internal policies and legal and regulatory restrictions) to designate a different 
Lending Office if the making of such designation would avoid the effect of this paragraph and would not, 
in the reasonable judgment of such Lender, be otherwise disadvantageous to such Lender. 

Section 2.9. Breakage Costs.  In the event of (a) the payment of any principal of any Eurodollar 
Loan other than on the last day of an Interest Period applicable thereto (including as a result of an Event of 
Default), (b) the conversion of any Eurodollar Loan other than on the last day of the Interest Period 
applicable thereto, (c) the failure to borrow, convert, continue or prepay any Eurodollar Loan on the date 
specified in any notice delivered pursuant hereto (regardless of whether such notice may be revoked under 
Section 2.4(b) and is revoked in accordance therewith) or (d) the assignment of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto as a result of a request by the Borrower pursuant 
to Section 2.13, then, in any such event, the Borrower shall compensate each Lender for the loss, cost and 
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expense attributable to such event.  In the case of a Eurodollar Loan, such loss, cost or expense to any 
Lender shall be deemed to include an amount determined by such Lender to be the excess, if any, of (i) the 
amount of interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the period from the 
date of such event to the last day of the then current Interest Period therefor (or, in the case of a failure to 
borrow, convert or continue, for the period that would have been the Interest Period for such Loan), over 
(ii) the amount of interest which would accrue on such principal amount for such period at the interest rate 
which such Lender would bid were it to bid, at the commencement of such period, for dollar deposits of a 
comparable amount and period from other banks in the eurodollar market.  A certificate of any Lender 
setting forth any amount or amounts that such Lender is entitled to receive pursuant to this Section shall be 
delivered to the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such 
Lender the amount shown as due on any such certificate within 10 days after receipt thereof. 

Section 2.10. Increased Costs. 

(a) Eurodollar Loans. If any Change in Law shall: 

(i) impose, modify or deem applicable any reserve, special deposit, liquidity or similar 
requirement (including any compulsory loan requirement, insurance charge or other assessment) 
against assets of, deposits with or for the account of, or credit extended by, any Lender (except any 
such reserve requirement reflected in the Adjusted LIBO Rate) or Issuing Lender; 

(ii) subject any Recipient to any Taxes (other than (A) Indemnified Taxes, (B) 
Connection Income Taxes and (C) Taxes described in Clauses (b) through (d) of the definition of 
Excluded Taxes) on its loans, loan principal, letters of credit, commitments, or other obligations, 
or its deposits, reserves, other liabilities or capital attributable thereto;  

(iii) impose on any Lender or Issuing Lender or the London interbank market any other 
condition, cost or expense (other than Taxes) affecting this Agreement or Loans made by such 
Lender or any Letter of Credit or participation therein; or  

(iv) impose on financial institutions generally, including such Lender (or its applicable 
Lending Office), or on the London interbank market any other condition affecting this Agreement 
or its Revolving Notes or any of such extensions of credit or liabilities or commitments;  

(v) and the result of any of the foregoing shall be to increase the cost to such Lender 
or such other Recipient of making, continuing, converting or maintaining any Loan (or of 
maintaining its obligation to make any such Loan) or to increase the cost to such Lender, such 
Issuing Lender or such other Recipient of participating in, issuing or maintaining any Letter of 
Credit or to reduce the amount of any sum received or receivable by such Lender, such Issuing 
Lender or such other Recipient hereunder (whether of principal, interest or otherwise), then the 
Borrower will pay to such Lender, such Issuing Lender or such other Recipient, as the case may 
be, such additional amount or amounts as will compensate such Lender, such Issuing Lender or 
such other Recipient, as the case may be, for such additional costs incurred or reduction suffered. 

(b) Capital Adequacy. If any Lender or Issuing Lender determines that any Change in Law 
regarding capital or liquidity requirements has or would have the effect of reducing the rate of return on 

company, if any, as a consequence of this Agreement or the Loans made by, or participations in Letters of 
Credit held by, such Lender, or the Letters of Credit issued by such Issuing Lender, to a level below that 
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and liquidity), then from time to time the Borrower will pay to such Lender or Issuing Lender, as the case 
may be, such additional amount or amounts as will compensate such Lender or Issuing Lender or such 

 

(c) Mitigation. Each Lender shall promptly notify the Borrower and the Administrative Agent 
of any event of which it has knowledge, occurring after the date hereof, which will entitle such Lender to 
compensation pursuant to this Section 2.10 and will designate a different Lending Office if such designation 
will avoid the need for, or reduce the amount of, such compensation and will not, in the reasonable judgment 
of such Lender, be otherwise disadvantageous to it and the Borrower hereby agrees to pay all reasonable 
costs and expenses incurred by any Lender in connection with any such designation. Any Lender claiming 
compensation under this Section 2.10 shall furnish to the Borrower and the Administrative Agent a 
statement setting forth the additional amount or amounts to be paid to it hereunder which shall be 
determined by such Lender in good faith and which shall be conclusive in the absence of manifest error. In 
determining such amount, such Lender may use any reasonable averaging and attribution methods. 

(d) Delay in Requests. Failure or delay on the part of any Lender or Issuing Lender to demand 
compensation pursuant to this Section 2.10 

l not be required to 
compensate a Lender or Issuing Lender pursuant to this Section 2.10 for any increased costs incurred or 
reductions suffered more than 180 days prior to the date that such Lender or Issuing Lender, as the case 
may be, notifies the Borrower and the Administrative Agent of the Change in Law giving rise to such 

therefor (except that, if the Change in Law giving rise to such increased costs or reductions is retroactive, 
then the 180-day period referred to above shall be extended to include the period of retroactive effect 
thereof). 

(e) A certificate of a Lender or Issuing Lender setting forth the amount or amounts necessary 
to compensate such Lender or Issuing Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section 2.10 shall be delivered to the Borrower and shall be conclusive absent 
manifest error.  The Borrower shall pay such Lender or Issuing Lender, as the case may be, the amount 
shown as due on any such certificate within 10 days after receipt thereof. 

Section 2.11. Payments and Computations. 

(a) Payments. All payments of principal, interest, and other amounts to be made by the 
Borrower under this Agreement and other Credit Documents shall be made to the Administrative Agent in 
Dollars and in immediately available funds, without setoff, deduction, or counterclaim; provided that, the 
Borrower may setoff amounts owing to any Lender that is at such time a Defaulting Lender against Loans 

Unfunded Loans ) 
so long as (i) the Borrower shall have delivered prior written notice of such setoff to the Administrative 
Agent and such Defaulting Lender, (ii) the Loans made by the Non-Defaulting Lenders as part of the 
original Revolving Borrowing to which the Unfunded Loans applied shall still be outstanding, (iii) if such 
Defaulting Lender failed to fund Loans under more than one Revolving Borrowing, such setoff shall be 
applied in a manner satisfactory to the Administrative Agent, and (iv) upon the application of such setoff, 
the Unfunded Loans shall be deemed to have been made by such Defaulting Lender on the effective date 
of such setoff. 

(b) Payment Procedures. The Borrower shall make each payment under this Agreement and 
under the Revolving Notes not later than 1:00 p.m. (Chicago, Illinois time) on the day when due in Dollars 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 122 of 291



 

51 
 
US-DOCS\116849130.8 

to the Administrative Agent at the location referred to in the Revolving Notes (or such other location as the 
Administrative Agent shall designate in writing to the Borrower) in same day funds. The Administrative 
Agent will promptly thereafter, and in any event prior to the close of business on the day any timely payment 
is made, cause to be distributed like funds relating to the payment of principal, interest or fees ratably (other 
than amounts payable solely to the Administrative Agent or a specific Lender pursuant to Sections 2.8. 2.9, 
2.10, 2.12, 2.13, and 9.2 and such other provisions herein which expressly provide for payments to a specific 
Lender, but after taking into account payments effected pursuant to Section 9.1) in accordance with each 

licable Lending Offices, and 
like funds relating to the payment of any other amount payable to any Lender to such Lender for the account 
of its applicable Lending Office, in each case to be applied in accordance with the terms of this Agreement. 
Upon receipt of other amounts due solely to the Administrative Agent, a specific Issuing Lender or a 
specific Lender, the Administrative Agent shall distribute such amounts to the appropriate party to be 
applied in accordance with the terms of this Agreement. 

(c) Non Business Day Payments. Whenever any payment shall be stated to be due on a day 
other than a Business Day, such payment shall be made on the next succeeding Business Day, and such 
extension of time shall in such case be included in the computation of payment of interest or fees, as the 
case may be; provided that if such extension would cause payment of interest on or principal of Eurodollar 
Loans to be made in the next following calendar month, such payment shall be made on the next preceding 
Business Day. 

(d) Computations. All computations of interest for ABR Loans based upon the Alternate Base 
Rate shall be made by the Administrative Agent on the basis of a year of 365/366 days and all computations 
of all other interest and fees shall be made by the Administrative Agent on the basis of a year of 360 days, 
in each case for the actual number of days (including the first day, but excluding the last day) occurring in 
the period for which such interest or fees are payable. Each determination by the Administrative Agent of 
an amount of interest or fees shall be conclusive and binding for all purposes, absent manifest error. 

(e) Sharing of Payments, Etc. If any Lender shall obtain any payment (whether voluntary, 
involuntary, through the exercise of any right of set off, or otherwise) on account of the Loans made by it 
in excess of its ratable share of payments on account of the Loans or Letter of Credit Obligations obtained 

Section 
2.14, the setoff right of the Borrower under clause (a) above, or the non-pro rata application of payments 
provided in the last sentence of this clause (e)), such Lender shall notify the other Lenders and forthwith 
purchase from the other Lenders such participations in the Loans made by it or the Letter of Credit 
Obligations held by it as shall be necessary to cause such purchasing Lender to share the excess payment 
ratably with the other Lenders; provided that if all or any portion of such excess payment is thereafter 
recovered from such purchasing Lender, such purchase from the other Lenders shall be rescinded and each 

share, but without interest. The Borrower agrees that any Lender so purchasing a participation from another 
Lender pursuant to this Section 2.11(e) may, to the fullest extent permitted by law, exercise all its rights of 
payment (including the right of set off) with respect to such participation as fully as if such Lender were 
the direct creditor of the Borrower in the amount of such participation. If a Lender fails to fund a Loan with 
respect to a Revolving Borrowing as and when required hereunder and the Borrower subsequently makes 
a repayment of any Loans, then, after taking into account any setoffs made pursuant to Section 2.11(a) 
above, such payment shall be applied among the Non-Defaulting Lenders ratably in accordance with their 
respective Commitment percentages until each Lender (including any Lender that is at such time a 
Defaulting Lender) has its percentage of all of the outstanding Loans and the balance of such repayment 
shall be applied among the Lenders in accordance with their Pro Rata Share. The provisions of this Section 
2.11(e) shall not be construed to apply to any payment made by the Borrower pursuant to and in accordance 
with the express terms of this Agreement or to any payment obtained by a Lender as consideration for the 
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assignment of or sale of a participation in any of its Loans or participations in Letter of Credit Exposure to 
any assignee or participant, other than to the Borrower or any Subsidiary or Affiliate thereof (as to which 
the provisions of this Section 2.11(e) shall apply). 

(f) Unless the Administrative Agent shall have received notice from the Borrower prior to the 
date on which any payment is due to the Administrative Agent for the account of the Lenders or the Issuing 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may assume 
that the Borrower has made such payment on such date in accordance herewith and may, in reliance upon 
such assumption, distribute to the Lenders or the Issuing Lenders, as the case may be, the amount due.  In 
such event, if the Borrower has not in fact made such payment, then each of the Lenders or the Issuing 
Lenders, as the case may be, severally agrees to repay to the Administrative Agent forthwith on demand 
the amount so distributed to such Lender or Issuing Lender with interest thereon, for each day from and 
including the date such amount is distributed to it to but excluding the date of payment to the Administrative 
Agent, at the greater of the NYFRB Rate and a rate determined by the Administrative Agent in accordance 
with banking industry rules on interbank compensation.  

Section 2.12. Taxes. 

(a) No Deduction for Certain Taxes. Any and all payments by or account of any obligation of 
any Credit Party under any of the Credit Documents shall be made free and clear of and without deduction 
or withholding for any Taxes, except as required by applicable Legal Requirements. If any applicable Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) requires the 
deduction or withholding of any Tax from any such payment by an applicable Withholding Agent, then 
such Withholding Agent shall be entitled to make such deduction or withholding and shall timely pay the 
full amount deducted or withheld to the relevant Governmental Authority in accordance with applicable 
Legal Requirements and, if such Tax is an Indemnified Tax, then the sum payable by the applicable Credit 
Party shall be increased as necessary so that after such deduction or withholding has been made (including 
such deductions and withholdings applicable to additional sums payable under this Section) the applicable 
Recipient receives an amount equal to the sum it would have received had no such deduction or withholding 
been made. 

(b) Other Taxes. The Credit Parties shall timely pay to the relevant Governmental Authority 
in accordance with applicable Legal Requirements, or at the option of the Administrative Agent timely 
reimburse it for the payment of, any Other Taxes. 

(c) Indemnification The Borrower will indemnify each Recipient, within 10 days after written 
demand therefor, for the full amount of Indemnified Taxes (including, without limitation, any Indemnified 
Taxes imposed or asserted on or attributable to amounts payable under this Section 2.12(c)) payable or paid 
by such Recipient or required to be withheld or deducted from a payment to such Recipient and any interest 
and reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified Taxes 
were correctly or legally imposed or asserted by the relevant Governmental Authority. A certificate as to 
the amount of such payment or liability delivered to the Borrower by a Lender (with a copy to the 
Administrative Agent) or by the Administrative Agent on its own behalf or on behalf of a Lender shall be 
conclusive absent manifest error. Notwithstanding anything herein to the contrary, a Recipient shall not be 
indemnified for any Indemnified Taxes under this Section 2.12 unless such Recipient shall make written 
demand on Borrower for such reimbursement no later than one year after the date on which a court of 
competent jurisdiction rules in a final, non-appealable judgment that the relevant payment related to such 
Indemnified Tax is required be paid by such Recipient. 

(d) Indemnification by the Lenders. Each Lender shall severally indemnify the Administrative 
Agent, within 10 days after demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but 
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only to the extent that any Credit Party has not already indemnified the Administrative Agent for such 
Indemnified Taxes and without limiting the obligation of Credit Parties to do so), (ii) any Taxes attributable 

Section 9.7(d) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that are payable 
or paid by the Administrative Agent in connection with any Credit Document, and any reasonable expenses 
arising therefrom or with respect thereto, whether or not such Taxes were correctly or legally imposed or 
asserted by the relevant Governmental Authority. A certificate as to the amount of such payment or liability 
delivered to any Lender by the Administrative Agent shall be conclusive absent manifest error. Each Lender 
hereby authorizes the Administrative Agent to set off and apply any and all amounts at any time owing to 
such Lender under any Credit Document or otherwise payable by the Administrative Agent to the Lender 
from any other source against any amount due to the Administrative Agent under this paragraph (d). 

(e) Evidence of Tax Payments. As soon as practicable after any payment of Taxes by any 
Credit Party to a Governmental Authority, the Borrower shall deliver to the Administrative Agent the 
original or a certified copy of any receipt issued by such Governmental Authority evidencing such payment, 
a copy of the return reporting such payment, or other evidence of such payment reasonably satisfactory to 
the Administrative Agent. 

(f) Withholding Reduction or Exemption. (i) Each Lender that is entitled to an exemption 
from, or a reduction of, withholding Tax with respect to payments under this Agreement or under any other 
Credit Document shall, to the extent that it is legally entitled to do so, deliver to the Borrower (with a copy 
to the Administrative Agent), on or before the date it becomes a party to this Agreement and from time to 
time thereafter at the time or times prescribed by applicable Legal Requirements or reasonably requested 
by the Borrower or the Administrative Agent, such properly completed and executed documentation 
prescribed by applicable Legal Requirements or reasonably requested by the Borrower or the 
Administrative Agent as will permit such payments to be made without, or at a reduced rate of, withholding. 
In addition, any Lender shall, if reasonably requested by the Borrower and to the extent that it is legally 
entitled to do so, deliver to Borrower (with a copy to the Administrative Agent), on or before the date it 
becomes a party to this Agreement and from time to time thereafter at the time or times prescribed by 
applicable Legal Requirements or reasonably requested by the Borrower or the Administrative Agent as 
will enable the Borrower or the Administrative Agent to determine whether or not such Lender is subject 
to backup withholding or information reporting requirements. Notwithstanding anything to the contrary in 
the preceding two sentences, the completion, execution and submission of such documentation (other than 
such documentation set forth in Section 2.12(f)(ii)(A), (B) and, (D) below) shall not be required if in the 

material unreimbursed cost or expense or would materially prejudice the legal or commercial position of 
such Lender 

(ii) Without limiting the generality of the foregoing, in the event that the Borrower is a U.S. 
Person,  

(A) any Lender that is a U.S. Person shall deliver to the Borrower and the 
Administrative Agent on or prior to the date on which such Lender becomes a Lender under 
this Agreement (and from time to time thereafter upon the reasonable request of the 
Borrower or the Administrative Agent), an executed copy of IRS Form W-9 certifying that 
such Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled to do so, deliver 
to the Borrower and the Administrative Agent (in such number of copies as shall be 
requested by the recipient) on or prior to the date on which such Foreign Lender becomes 
a Lender under this Agreement (and from time to time thereafter upon the reasonable 
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request of the Borrower or the Administrative Agent), whichever of the following is 
applicable: 

(1) in the case of a Foreign Lender claiming the benefits of an income 
tax treaty to which the United States is a party (x) with respect to payments of 
interest under any Credit Document, an executed copy of IRS Form W-8BEN-E 
or IRS Form W-8BEN establishing an exemption from, or reduction of, U.S. 

with respect to any other applicable payments under any Credit Document, IRS 
Form W-8BEN-E or IRS Form W-8BEN establishing an exemption from, or 
reduct

 

(2) in the case of a Foreign Lender claiming that its extension of credit 
will generate U.S. effectively connected income, an executed copy of IRS Form 
W-8ECI; 

(3) in the case of a Foreign Lender claiming the benefits of the 
exemption for portfolio interest under Section 881(c) of the Code, (x) a certificate 
substantially in the form of Exhibit M-1 to the effect that such Foreign Lender is 

U.S. Tax Compliance Certificate
Form W-8BEN-E or IRS Form W-8BEN; or; 

(4) to the extent a Foreign Lender is not the beneficial owner, an 
executed copy of IRS Form W-8IMY, accompanied by IRS Form W-8ECI, IRS 
Form W-8BEN-E, IRS Form W-8BEN, a U.S. Tax Compliance Certificate 
substantially in the form of Exhibit M-2 or Exhibit M-3, IRS Form W-9, and/or 
other certification documents from each beneficial owner, as applicable; provided 
that if the Foreign Lender is a partnership and one or more direct or indirect 
partners of such Foreign Lender are claiming the portfolio interest exemption, such 
Foreign Lender may provide a U.S. Tax Compliance Certificate substantially in 
the form of Exhibit M-4 on behalf of each such direct and indirect partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled to do so, deliver 
to the Borrower and the Administrative Agent (in such number of copies as shall be 
requested by the recipient) on or prior to the date on which such Foreign Lender becomes 
a Lender under this Agreement (and from time to time thereafter upon the reasonable 
request of the Borrower or the Administrative Agent), executed copies of any other form 
prescribed by applicable law as a basis for claiming exemption from or a reduction in U.S. 
Federal withholding Tax, duly completed, together with such supplementary 
documentation as may be prescribed by applicable law to permit the Borrower or the 
Administrative Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Credit Document would be 
subject to U.S. federal withholding Tax imposed by FATCA if such Lender were to fail to 
comply with the applicable reporting requirements of FATCA (including those contained 
in Section 1471(b) or 1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Administrative Agent at the time or times prescribed by law and at such 
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time or times reasonably requested by the Borrower or the Administrative Agent such 
documentation prescribed by applicable law (including as prescribed by Section 
1471(b)(3)(C)(i) of the Code) and such additional documentation reasonably requested by 
the Borrower or the Administrative Agent as may be necessary for the Borrower and the 
Administrative Agent to comply with their obligations under FATCA and to determine that 
such Lender has comp
the amount to deduct and withhold from such payment.  Solely for purposes of this clause 

Agreement. 

(g) Mitigation. Each Lender shall use reasonable efforts (consistent with its internal policies 
and legal and regulatory restrictions) to select a jurisdiction for its applicable Lending Office or change the 
jurisdiction of its applicable Lending Office, as the case may be, so as to avoid the imposition of any 
Indemnified Taxes or to eliminate or reduce the payment of any additional sums under this Section 2.12; 
provided, that no such selection or change of jurisdiction for its applicable Lending Office shall be made 
if, in the reasonable judgment of such Lender, such selection or change would be disadvantageous to such 
Lender and the Borrower hereby agrees to pay all reasonable costs and expenses incurred by any Lender in 
connection with any such selection or change. 

(h) Tax Credits and Refunds. If any party determines, in its sole discretion exercised in good 
faith, that it has received a refund of any Taxes as to which it has been indemnified pursuant to this Section 
2.12 (including by the payment of additional amounts pursuant to this Section 2.12), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity payments made 
under this Section with respect to the Taxes giving rise to such refund), net of all out-of-pocket expenses 
(including Taxes) of such indemnified party and without interest (other than any interest paid by the relevant 
Governmental Authority with respect to such refund).  Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this paragraph 
(h) (plus any penalties, interest or other charges imposed by the relevant Governmental Authority) in the 
event that such indemnified party is required to repay such refund to such Governmental Authority.  
Notwithstanding anything to the contrary in this paragraph (h), in no event will the indemnified party be 
required to pay any amount to an indemnifying party pursuant to this paragraph (h) the payment of which 
would place the indemnified party in a less favorable net after-Tax position than the indemnified party 
would have been in if the Tax subject to indemnification and giving rise to such refund had not been 
deducted, withheld or otherwise imposed and the indemnification payments or additional amounts with 
respect to such Tax had never been paid.  This paragraph shall not be construed to require any indemnified 
party to make available its Tax returns (or any other information relating to its Taxes that it deems 
confidential) to the indemnifying party or any other Person. 

(i) Survival Section 2.12 shall survive the resignation or 
replacement of the Administrative Agent or any assignment of rights by, or the replacement of, a Lender, 
the termination of the Commitments and the repayment, satisfaction or discharge of all obligations under 
any Credit Document.   

(j) Definitions. For purposes of this Section 2.12
 

Section 2.13. Replacement of Lenders. If (a) the Borrower is required pursuant to Section 2.10 
or 2.12 
to Convert ABR Loans into, Eurodollar Loans shall be suspended pursuant to Section 2.3(d)(iii) or Section 
2.8, or (c) any Lender is a Defaulting Lender (any such Lender described in any of the preceding clauses 
(a)  Subject Lender
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may, upon notice to the Subject Lender and the Borrower, require such Defaulting Lender to assign and 
delegate, without recourse (in accordance with and subject to the restrictions contained in, and consents 
required by, Section 9.7), all of its interests, rights and obligations under this Agreement and the related 
Credit Documents as a Lender to an Eligible Assignee that shall assume such obligations (which assignee 
may be another Lender, if a Lender accepts such assignment) and (ii) in the case of any Subject Lender, the 

cost and expense, require such Subject Lender to assign and delegate, without recourse (in accordance with 
and subject to the restrictions contained in, and consents required by, Section 9.7), all of its interests, rights 
and obligations under this Agreement and the related Credit Documents to an Eligible Assignee that shall 
assume such obligations (which Eligible Assignee may be another Lender, if a Lender accepts such 
assignment), provided that, in any event: 

(A) as to assignments required by the Borrower, the Borrower shall have paid 
to the Administrative Agent the assignment fee specified in Section 9.7; 

(B) such Subject Lender shall have received payment of an amount equal to 
the outstanding principal of its applicable Loans and participations in outstanding Letter of 
Credit Obligations, accrued interest thereon, accrued fees and all other amounts payable to 
it hereunder and under the other Credit Documents (including any amounts under Section 
2.9) from the assignee (to the extent of such outstanding principal and accrued interest and 
fees) or the Borrower (in the case of all other amounts); 

(C) in the case of any such assignment resulting from a claim for compensation 
under Section 2.12, such assignment will result in a reduction in such compensation or 
payments thereafter; and 

(D) such assignment does not conflict with applicable Legal Requirements. 

A Lender shall not be required to make any such assignment or delegation if, prior thereto, as a result of a 
waiver by such Lender or otherwise, the circumstances entitling the Borrower or the Administrative Agent 
to require such assignment and delegation cease to apply. Solely for purposes of effecting any assignment 
involving a Defaulting Lender under this Section 2.13 and to the extent permitted under applicable Legal 
Requirements, each Lender hereby designates and appoints the Administrative Agent as true and lawful 
agent and attorney-in-fact, with full power and authority, for and on behalf of and in the name of such 
Lender to execute, acknowledge and deliver the Assignment and Acceptance required hereunder if such 
Lender is a Defaulting Lender and such Lender shall be bound thereby as fully and effectively as if such 
Lender had personally executed, acknowledged and delivered the same. In lieu of the Borrower or the 
Administrative Agent replacing a Defaulting Lender as provided in this the Borrower may terminate such 

Section 2.14. 

Section 2.14. Defaulting Lenders.  Notwithstanding any provision of this Agreement to the 
contrary, if any Lender becomes a Defaulting Lender, then the following provisions shall apply for so long 
as such Lender is a Defaulting Lender: 

(a) fees shall cease to accrue on the unfunded portion of the Commitment of such Defaulting 
Lender pursuant to Section 2.6; 

(b) such Defaulting Lender shall not have the right to vote on any issue on which voting is 
required (other than to the extent expressly provided in Sections 9.3(a) and 9.3(b)) and the Commitment 
and Revolving Credit Exposure of such Defaulting Lender shall not be included in determining whether the 
Required Lenders have taken or may take any action hereunder (including any consent to any amendment, 
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waiver or other modification pursuant to Section 9.3) or under any other Credit Document; provided, that, 
except as otherwise provided in Section 9.3, this clause (b) shall not apply to the vote of a Defaulting Lender 
in the case of an amendment, waiver or other modification requiring the consent of such Lender or each 
Lender directly affected thereby. 

(c) if any Letter of Credit Exposure exists at the time such Lender becomes a Defaulting 
Lender then: 

(i) all or any part of the Letter of Credit Exposure of such Defaulting Lender shall be 
reallocated among the non-Defaulting Lenders in accordance with their respective Pro Rata Share 
but only to the extent that such reallocation does not, as to any non-Defaulting Lender, cause such 
non-  

(ii) if the reallocation described in clause (i) above cannot, or can only partially, be 
effected, the Borrower shall within one Business Day following notice by the Administrative Agent 

partial reallocation pursuant to clause (i) above) in accordance with the procedures set forth in 
Section 2.2(h) for so long as such Letter of Credit Exposure is outstanding ; 

(iii) 
of Credit Exposure pursuant to clause (ii) above, the Borrower shall not be required to pay any fees 
to such Defaulting Lender pursuant to Section 2.6(b) 

cash collateralized; 

(iv) if the Letter of Credit Exposure of the non-Defaulting Lenders is reallocated 
pursuant to clause (i) above, then the fees payable to the Lenders pursuant to Section 2.6(a) and 
Section 2.6(b) shall be adjusted in accordance with such non-Defaulting Le
Rata Shares; and 

(v) 
neither reallocated nor cash collateralized pursuant to clause (i) or (ii) above, then, without 
prejudice to any rights or remedies of any Issuing Lender or any other Lender hereunder, all letter 
of credit fees payable under Section 2.6(b) 
Exposure shall be payable to the Issuing Lenders until and to the extent that such Letter of Credit 
Exposure is reallocated and/or cash collateralized; and 

(d) so long as such Lender is a Defaulting Lender, no Issuing Lender shall be required to issue, 
amend or increase any Letter of Credit, unless it is satisfied that the related exposure and the Defaulting 

l be 100% covered by the Commitments of the non-
Defaulting Lenders and/or cash collateral will be provided by the Borrower in accordance with Section 
2.14(c), and Letter of Credit Exposure related to any newly issued or increased Letter of Credit shall be 
allocated among non-Defaulting Lenders in a manner consistent with Section 2.14(c)(i) (and such 
Defaulting Lender shall not participate therein). 

If (i) Bankruptcy Event or a Bail-In Action with respect to a Lender Parent shall occur following 
the date hereof and for so long as such event shall continue or (ii) any Issuing Lender has a good faith belief 
that any Lender has defaulted in fulfilling its obligations under one or more other agreements in which such 
Lender commits to extend credit, no Issuing Lender shall be required to issue, amend or increase any Letter 
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of Credit, unless the Issuing Lenders shall have entered into arrangements with the Borrower or such 
Lender, satisfactory to such Issuing Lender to defease any risk to it in respect of such Lender hereunder. 

In the event that each of the Administrative Agent, the Borrower and each Issuing Lender agrees 
that a Defaulting Lender has adequately remedied all matters that caused such Lender to be a Defaulting 
Lender, then the Letter of Credit Exposure of the Lenders shall be readjusted to reflect the inclusion of such 

Lenders as the Administrative Agent shall determine may be necessary in order for such Lender to hold 
such Loans in accordance with its Pro Rata Share. 

Section 2.15. [Reserved]. 

Section 2.16. Alternate Rate of Interest.  

(a) If prior to the commencement of any Interest Period for a Eurodollar Revolving Borrowing: 

(i) the Administrative Agent determines (which determination shall be conclusive 
absent manifest error) that adequate and reasonable means do not exist for ascertaining the Adjusted 
LIBO Rate or the LIBO Rate, as applicable (including, without limitation, because the LIBO Screen 
Rate is not available or published on a current basis), for such Interest Period; or 

(ii) the Administrative Agent is advised by the Required Lenders that the Adjusted 
LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will not adequately and fairly 
reflect the cost to such Lenders (or Lender) of making or maintaining their Loans (or its Loan) 
included in such Revolving Borrowing for such Interest Period;  

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by telephone or 
telecopy as promptly as practicable thereafter and, until the Administrative Agent notifies the Borrower and 
the Lenders that the circumstances giving rise to such notice no longer exist, (A) any Notice of Continuation 
or Conversion that requests the conversion of any Revolving Borrowing to, or continuation of any 
Revolving Borrowing as, a Eurodollar Revolving Borrowing shall be ineffective and (B) if any Notice of 
Borrowing requests a Eurodollar Revolving Borrowing, such Revolving Borrowing shall be made as an 
ABR Revolving Borrowing. 

(b) Notwithstanding anything to the contrary herein or in any other Credit Document, upon the 
occurrence of a Benchmark Transition Event or an Early Opt-in Election, as applicable, the Administrative 
Agent and the Borrower may amend this Agreement to replace the LIBO Rate with a Benchmark 
Replacement. Any such amendment with respect to a Benchmark Transition Event will become effective 
at 5:00 p.m. on the fifth (5th) Business Day after the Administrative Agent has posted such proposed 
amendment to all Lenders and the Borrower, so long as the Administrative Agent has not received, by such 
time, written notice of objection to such proposed amendment from Lenders comprising the Required 
Lenders; provided that, with respect to any proposed amendment containing any SOFR-Based Rate, the 
Lenders shall be entitled to object only to the Benchmark Replacement Adjustment contained therein.  Any 
such amendment with respect to an Early Opt-in Election will become effective on the date that Lenders 
comprising the Required Lenders have delivered to the Administrative Agent written notice that such 
Required Lenders accept such amendment. No replacement of LIBO Rate with a Benchmark Replacement 
will occur prior to the applicable Benchmark Transition Start Date. 

(c) In connection with the implementation of a Benchmark Replacement, the Administrative 
Agent will have the right to make Benchmark Replacement Conforming Changes from time to time and, 
notwithstanding anything to the contrary herein or in any other Credit Document, any amendments 
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implementing such Benchmark Replacement Conforming Changes will become effective without any 
further action or consent of any other party to this Agreement. 

(d) The Administrative Agent will promptly notify the Borrower and the Lenders of (i) any 
occurrence of a Benchmark Transition Event or an Early Opt-in Election, as applicable, (ii) the 
implementation of any Benchmark Replacement, (iii) the effectiveness of any Benchmark Replacement 
Conforming Changes and (iv) the commencement or conclusion of any Benchmark Unavailability Period.  
Any determination, decision or election that may be made by the Administrative Agent or Lenders pursuant 
to this Section 2.16, including any determination with respect to a tenor, rate or adjustment or of the 
occurrence or non-occurrence of an event, circumstance or date and any decision to take or refrain from 
taking any action, will be conclusive and binding absent manifest error and may be made in its or their sole 
discretion and without consent from any other party hereto, except, in each case, as expressly required 
pursuant to this Section 2.16. 

(e) 
Unavailability Period, (i) any Notice of Continuation/Conversion that requests the conversion of any 
Revolving Borrowing to, or continuation of any Revolving Borrowing as, a Eurodollar Revolving 
Borrowing shall be ineffective and (ii) if any Borrowing Request requests a Eurodollar Revolving 
Borrowing, such Borrowing shall be made as an ABR Revolving Borrowing. 

 
Section 2.17. Cash Dominion.  At all times subject to the following sentence, all Deposit 

Accounts, Securities Accounts and Commodities Accounts (other than any Excluded Deposit Account for 
so long as such account is an Excluded Deposit Account) of the Credit Parties shall be Controlled Accounts.  
The Credit Parties will, in connection with any Deposit Account, Securities Account or Commodity 
Account (other than any Excluded Deposit Account for so long as such account is an Excluded Deposit 
Account) established after the Effective Date, enter into and deliver to the Administrative Agent an Account 
Control Agreement and/or lockbox agreement, in each case in form and substance acceptable to the 
Administrative Agent, concurrently with the establishment of such Deposit Account, Securities Account or 
Commodity Account. Each Credit Party shall be subject to cash dominion at all times.  Cash on hand and 
collections which are received into any Controlled Account and to the extent necessary any securities held 
in any Securities Account shall be liquidated and the cash proceeds thereof, shall be swept on a daily basis 
into the Concentration Account and used to prepay Loans outstanding under this Agreement in accordance 
with Section 2.4.  All proceeds of any Loans shall be deposited into a Deposit Account that is a Controlled 
Account and maintained with the Administrative Agent.  

Section 2.18. Priority and Liens.  The Credit Parties hereby covenant, represent and warrant that, 
upon entry of the DIP Order, the Secured Obligations of the Credit Parties hereunder and under the other 
Credit Documents and the DIP Order, shall have the priority and liens set forth in the DIP Order and the 
Intercreditor Agreement, subject to the Carve-Out as described therein. 

Section 2.19. No Discharge; Survival of Claims. Subject to Section 2.20, the Borrower and each 
Guarantor agrees that (a) any Confirmation Order entered in the Chapter 11 Cases shall not discharge or 
otherwise affect in any way any of the Secured Obligations of the Credit Parties to the Secured Parties 
under this Agreement and the related Credit Documents, other than after the payment in full in cash to the 
Secured Parties of all Secured Obligations under the DIP Facility (and the cash collateralization of all 
outstanding Letters of Credit in an amount equal to 105% of the Letter of Credit Exposure for such Letters 
of Credit and subject to documentation reasonably satisfactory to the Issuing Lenders) and the related Credit 
Documents on or before the effective date of a plan of reorganization and termination of the Commitments 
and (b) to the extent its Secured Obligations hereunder and under the other Credit Documents are not 
satisfied in full, (i) its Secured Obligations arising hereunder shall not be discharged by the entry of a 
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Confirmation Order (and each Loan Party, pursuant to Section 1141(d)(4) of the Bankruptcy Code, hereby 
waives any such discharge) and (ii) the Superpriority Claim granted to the Administrative Agent, the 
Lenders pursuant to the DIP Order and the Liens granted to the Administrative Agent pursuant to the DIP 
Order shall not be affected in any manner by the entry of a Confirmation Order. 

Section 2.20. Conversion to Exit Facility Agreement.  Upon the satisfaction or waiver of the Exit 
Conversion Conditions set forth on Schedule 2.20, automatically and without any further consent or action 
required by the Administrative Agent or any Lender, (a) each Loan and Letter of Credit hereunder shall be 
deemed refinanced, replaced and issued as a Loan or Letter of Credit, as applicable, under the Exit Facility 
Agreement, (b) in connection therewith the Borrower, in its capacity as reorganized Hi-Crush Inc., and each 
Guarantor, in its capacity as a reorganized Debtor, to the extent such Person is required under the Exit 
Facility Agreement to continue to be a guarantor in respect thereof, shall assume all obligations in respect 
of the Loans and Letters of Credit hereunder and all other obligations in respect hereof, (c) each Lender 
hereunder shall be a Lender under the Exit Facility Agreement and (d) this Agreement shall terminate and 
be superseded, refunded, refinanced and replaced by, and deemed amended and restated in its entirety 
substantially in the form of, the Exit Facility Agreement (with such changes and insertions reasonably 
satisfactory to the Administrative Agent, the Lenders and the Borrower thereto incorporated as necessary 
to make such technical changes necessary to effectuate the intent of this Section 2.20 or otherwise), and the 
Commitments hereunder shall terminate.  Notwithstanding the foregoing, all obligations of the Borrower 
and the other Credit Parties to the Administrative Agent, the Issuing Lenders and the Lenders under this 
Agreement and any other Credit Document (except, for the avoidance of doubt, the Exit Facility 
Agreement) which are expressly stated in this Agreement or such other Credit Document as surviving such 

Each of the Credit Parties, the Administrative Agent, the Lenders and the Issuing Lenders shall take such 
actions and execute and deliver such agreements, instruments or other documents as the Administrative 
Agent may reasonably request to give effect to the provisions of this Section 2.20 and as are required to 
complete the Schedules to the Exit Facility Agreement. 

ARTICLE 3 

CONDITIONS OF LENDING 

Section 3.1. Conditions Precedent to Effectiveness. The obligations of the Lenders to make 
Loans and of the Issuing Lenders to issue Letters of Credit hereunder shall not become effective until the 
date on which each of the following conditions is satisfied (or waived in accordance with Section 9.3) (such 

Effective Date  

(a) Documentation. The Administrative Agent shall have received the following and, if 
applicable, they shall be duly executed by all the parties thereto, in form and substance reasonably 
satisfactory to the Administrative Agent and the Lenders (which, subject to Section 9.14, may include any 
Electronic Signatures transmitted by telecopy, emailed pdf. or any other electronic means that reproduces 
an image of an actual executed signature page): 

(i) this Agreement and all attached Exhibits and Schedules and the Revolving Notes 
payable to the order of each applicable Lender; 

(ii) the Guaranty; 

(iii) the Security Agreement, together with appropriate UCC-1 financing statements, if 
any, necessary or desirable for filing with the appropriate authorities and any other documents, 
agreements, or instruments necessary to create, perfect or maintain an Acceptable Security Interest 
in the Collateral described in the Security Agreement; 
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(iv) the DIP Term Loan Documents; 

(v) the Intercreditor Agreement; 

(vi) [reserved]; 

(vii) a certificate from an authorized officer of the Borrower dated as of the Effective 
Date stating that as of such date (A) all representations and warranties of the Borrower set forth in 
this Agreement are true and correct, (B) no Default has occurred and is continuing; and (C) the 
conditions precedent set forth in Section 3.1(b) and (e) have been met; 

(viii) 
 partner or other 

body authorizing the execution, delivery and performance of the Credit Documents to which it is a 
party, and (C) Organization Documents; 

(ix) certificates of good standing (or the substantive equivalent available) for each 
Credit Party from the appropriate governmental officer in each jurisdiction in which each such 
Person is organized or qualified to do business, which certificate shall be (A) dated a date not earlier 
than 30 days prior to Effective Date or (B) otherwise effective on the Effective Date; 

(x) [Reserved]; and 

(xi) such other documents, governmental certificates, agreements, and lien searches as 
the Administrative Agent or any Lender may reasonably request. 

(b) Consents; Authorization; Conflicts. The Borrower shall have received any consents, 
licenses and approvals required in accordance with applicable law, or in accordance with any document, 
agreement, instrument or arrangement to which the Borrower or any Subsidiary is a party, in connection 
with the execution, delivery, performance, validity and enforceability of this Agreement and the other 
Credit Documents. In addition, the Borrower and the Subsidiaries shall have all such material consents, 
licenses and approvals required in connection with the continued operation of the Borrower and the 
Subsidiaries, and such approvals shall be in full force and effect, and all applicable waiting periods shall 
have expired without any action being taken or threatened by any competent authority which would restrain, 
prevent or otherwise impose adverse conditions on this Agreement and the actions contemplated hereby.  
Any consents or authorizations received pursuant to this Section 3.1(b) shall be on reasonably satisfactory 
terms and shall be in full force and effect on the Effective Date.   

(c) Representations and Warranties. The representations and warranties contained in Article 4 
and in each other Credit Document shall be true and correct in all material respects or, with respect to 
representations and warranties qualified by materiality, in all respects, on and as of the Effective Date, on 
and as of the Effective Date, except to the extent such representations and warranties expressly relate to an 
earlier date, in which case they shall be true and correct in all material respects or, with respect to 
representations and warranties qualified by materiality, in all respects as of such earlier date before and 
after giving effect to the deemed issuance of the Letters of Credit on the Effective Date. 

(d) Fees. The Lenders and the Administrative Agent shall have received all fees required to be 
paid, and all expenses for which invoices have been presented (including the reasonable and documented 
fees and expenses of legal counsel), on or before the Effective Date.  All such amounts will be paid with 
proceeds of the DIP Term Loans made on the Effective Date and will be reflected in the funding instructions 
given by the Borrower to the Administrative Agent on or before the Effective Date. 
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(e) Other Proceedings. There shall exist no unstayed action, suit, investigation, litigation or 
proceeding pending or threatened in writing in any court or before any arbitrator or governmental 
instrumentality (other than the Chapter 11 Cases) that could reasonably be expected to cause a Material 
Adverse Change. 

(f) DIP Term Loan Facility Conditions Precedent.  The DIP Term Loan Facility shall become 
effective substantially contemporaneously with the effectiveness of this Agreement.  

(g) Material Adverse Change. Since the RSA Effective Date, there shall not have occurred any 
event, change, condition, or circumstance that has caused, or that could reasonably be expected to cause, a 
Material Adverse Change, other than as a result of those events leading up to and following commencement 
of the Chapter 11 Cases. 

(h) Liquidity. The Administrative Agent shall have received a certificate in form and substance 
reasonably satisfactory to the Administrative Agent from a senior financial officer or such other officer 
acceptable to the Administrative Agent of the Borrower and each Guarantor certifying that, after giving 
effect to the deemed issuance of the Letters of Credit on the Effective Date made hereunder, the incurrence 
of the DIP Term Facility and any payments required to be made on the Effective Date, Liquidity of the 
Borrower and its Subsidiaries is not less than $12,500,000. 

(i) Restructuring Support Agreement. The RSA shall have been executed and shall be in full 
force and effect, and shall not have been amended in a manner materially adverse to the Administrative 
Agent, the Existing Administrative Agent, the Lenders or the Existing Lenders. 

(j) Chapter 11 Cases. (i) The Chapter 11 Cases shall have been commenced and (ii) the 

the Chapter 11 Cases shall be satisfactory in form and substance to the Required Lenders in their 
reasonable discretion. 

(k) Interim Order.  The Administrative Agent shall have received a signed copy of the 
Interim Order which shall have been entered by the Bankruptcy Court on or before the third Business Day 
after the Petition Date and shall be satisfactory in form and substance to the Required Lenders in their 
sole discretion, and such Interim Order shall not have been vacated, reversed, modified amended or 
stayed.  

(l) Acceptable Security Interest. The Administrative Agent for the benefit of the Secured 
Parties shall have an Acceptable Security Interest in substantially all of the assets of the Credit Parties 
pursuant to the Interim Order. 

(m) USA Patriot Act. The Administrative Agent shall have received all documentation and 

and anti-money-laundering rules and regulations, including, without limitation, the Patriot Act, for each 
Credit Party, in each case no later than three (3) Business Days prior to the Effective Date to the extent 
reasonably requested by the Lenders at least ten (10) Business Days in advance of the Effective Date.  To 

e Beneficial Ownership Regulation, 
at least three (3) days prior to the Effective Date, the Administrative Agent and any Lenders who have 
provided a written request therefor shall have received a Beneficial Ownership Certification with respect 
to the Borrower. 

(n) Initial Budget. The Administrative Agent shall have received the initial Budget, which shall 
be in a form and substance satisfactory to the Required Lenders, together with the Budget Certificate. 
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(o) Borrowing Base Certificate.  The Administrative Agent shall have received a Borrowing 
Base Certificate which calculates the Borrowing Base as of the end of the Business Day immediately 
preceding the Effective Date.   

(p) [Reserved]. 

(q) Other Debt.  On the Effective Date, neither the Borrower nor any of its Subsidiaries shall 
have any Debt other than (i) Debt in respect of Letters of Credit issued hereunder, (ii) Senior Notes 
outstanding on the Petition Date, (iii) any Debt in respect of the DIP Term Loan Facility, and (iv) Debt 
incurred in the ordinary course in respect of (x) existing Capital Leases, (y) trade payables (including any 
notes issued in respect thereof), and (x) existing Banking Services Obligations. 

(r) Liens. The Administrative Agent shall have received evidence satisfactory to it that there 
are no Liens en  

(s) Eligible Cash ate shall 
be not less than $14,454,279.43. 

(t) Regulatory Matters.  No part of the proceeds of any Revolving Loans or Letters of Credit 
will be used for any purpose that would violate the applicable requirements of Regulations U, T and X of 
the Board of Governors of the Federal Reserve System. 

(u) [Reserved].   

(v) Event of Default. No Default or Event of Default shall exist, and the deemed issuance of 
each Letter of Credit would not cause a Default or Event of Default. 

(w) Pledged Stock; Stock Powers; Pledged Notes.  The Administrative Agent shall have 
received (i) the certificates representing the shares of Equity Interests pledged under the Security 
Agreement, together with an undated stock power for each such certificate executed in blank by a duly 
authorized Responsible Officer of the pledgor thereof, other than the certificate and stock power for Hi-
Crush Investments Inc., which shall be delivered within ten (10) Business Days of the Effective Date (or 
such later date as may be agreed by the Administrative Agent)  and (ii) each promissory note (if any) 
pledged to the Administrative Agent pursuant to the Security Agreement endorsed (without recourse) in 
blank (or accompanied by an executed transfer form in blank) by the pledgor thereof.   

Section 3.2. Conditions Precedent to Each Revolving Borrowing and to Each Issuance. 
Extension or Renewal of a Letter of Credit. The obligation of each Lender to make a Loan on the occasion 
of each Revolving Borrowing (including the initial Revolving Borrowing), the obligation of each Issuing 
Lender to issue, increase, renew or extend a Letter of Credit (including the deemed issuance of Letters of 
Credit) and of any reallocation of Letter of Credit Exposure provided in Section 2.14, shall be subject to 
the further conditions precedent that on the date of such Revolving Borrowing or such issuance, increase, 
renewal or extension: 

(a) Representations and Warranties. After giving effect to any Loan or issuance, increase, 
renewal or extension of any Letter of Credit to be made on such date, the representations and warranties 
made by any Credit Party or any officer or employee of any Credit Party contained in the Credit Documents 
shall be true and correct in all material respects (except that such materiality qualifier shall not be applicable 
to any representations and warranties that already are qualified or modified by materiality in the text thereof) 
on such date, except that any representation and warranty which by its terms is made as of a specified date 
shall be required to be true and correct only as of such specified date and each request for the making of 
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any Loan or issuance, increase, renewal or extension of any Letter of Credit and the making of such Loan 
or the issuance, increase, renewal or extension of such Letter of Credit shall be deemed to be a reaffirmation 
of such representations and warranties. 

(b) Event of Default. No Default shall exist, and the making of such Loan or issuance, increase, 
renewal or extension of such Letter of Credit, or the relocation of the Letter of Credit Exposure would not 
cause a Default. 

(c) Loan Limit.  On the date of and after giving effect to any Loan to be made on such date, 
the Aggregate Revolving Credit Exposure shall not exceed the Loan Limit.   

(d) Facility Limit.  On the date of and after giving effect to any issuance of Letters of Credit 
to be made on such date, the Aggregate Revolving Credit Exposure shall not exceed the Facility Limit.   

(e) Entry of Final Order.  Other than in connection with (i) the extension or renewal of an 
Existing Letter of Credit, (ii) the issuance of any Wisconsin Letter(s) of Credit, or (iii) the replacement of 
an Existing Letter of Credit that has expired or terminated without being drawn, the Final Order shall have 
been entered and shall be in full force and effect and shall not have been vacated, reversed, modified, 
amended or stayed in any respect without the consent of the Required Lenders. 

(f) Violation of Law. The making of such Loan or issuance, increase, renewal or extension of 
such Letter of Credit, or the relocation of the Letter of Credit Exposure would not contravene any law and 
shall not be enjoined, temporarily, preliminarily or permanently. 

(g) Prior to Final Order. In connection with an extension or renewal of an Existing Letter of 
Credit or issuance of any Wisconsin Letter(s) of Credit, the Interim Order shall have been entered and shall 
be in full force and effect and shall not have been vacated, reversed, modified, amended or stayed in any 
respect without the consent of the Required Lenders. 

(h) Liquidity. After giving effect to any Loan or issuance, increase, renewal or extension of 
any Letter of Credit to be made on such date, Liquidity shall not be less than $12,500,000.   

Each of the giving of the applicable Notice of Borrowing or Letter of Credit Application, the acceptance 
by the Borrower of the proceeds of such Revolving Borrowing, the issuance, increase, or extension of such 
Letter of Credit, and the reallocation of the Letter of Credit Exposure, shall constitute a representation and 
warranty by the Borrower that on the date of such Revolving Borrowing, such issuance, increase, or 
extension of such Letter of Credit or such reallocation, as applicable, the foregoing conditions have been 
met. 

Section 3.3. Determinations Under Sections 3.1 and 3.2. For purposes of determining 
compliance with the conditions specified in Sections 3.1 and 3.2 each Lender shall be deemed to have 
consented to, approved or accepted or to be satisfied with each document or other matter required 
thereunder to be consented to or approved by or acceptable or satisfactory to the Lenders unless an officer 
of the Administrative Agent responsible for the transactions contemplated by the Credit Documents shall 
have received written notice from such Lender prior to the Revolving Borrowings hereunder specifying its 
objection thereto and such Lender shall not have made availa
ratable portion of such Revolving Borrowings. 
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ARTICLE 4 

REPRESENTATIONS AND WARRANTIES 

Each Credit Party hereto represents and warrants as follows: 

Section 4.1. Organization. Subject to any restrictions arising on account of any Cr

and validly organized and existing and in good standing under the laws of its jurisdiction of incorporation 
or formation. Each Credit Party is authorized to do business and is in good standing in all jurisdictions in 
which such qualifications or authorizations are necessary except where the failure to be so qualified or 
authorized could not reasonably be expected to result in a Material Adverse Change. As of the Effective 

on Schedule 4.1. 

Section 4.2. Authorization

performance by each Credit Party of each Credit Document to which such Credit Party is a party and the 
consummation of the transactions contemplated thereby, (a) 
been duly authorized by all necessary corporate, limited liability company or partnership action, (c) do not 
contravene any articles or certificate of incorporation or bylaws, partnership or limited liability company 
agreement binding on or affecting such Credit Party, (d) do not contravene any law or any contractual 
restriction binding on or affecting such Credit Party, (e) do not result in or require the creation or imposition 
of any Lien prohibited by this Agreement, and (f) do not require any authorization or approval or other 
action by, or any notice or filing with, any Governmental Authority except, in the case of (d) and (f), to the 
extent such contravention or the failure to obtain authorization, approval or notice or take other action could 
not reasonably be expected to have a Material Adverse Change. 

Section 4.3. Enforceability. The Credit Documents have each been duly executed and delivered 
by each Credit Party that is a party thereto and each Credit Document, upon entry of the applicable DIP 
Order, constitutes the legal, valid, and binding obligation of each Credit Party that is a party thereto 
enforceable against such Credit Party in accordance with its terms, except as limited by the DIP Order and 
subject to an
Code, and further subject to other applicable bankruptcy, insolvency, reorganization, moratorium, or similar 
laws at the time in effect affecting the rights of creditors generally and by general principles of equity 
whether applied by a court of law or equity. 

Section 4.4. Financial Condition. 

(a) The Borrower has heretofore furnished to the Administrative Agent (i) the audited 
financial statements of the Borrower for the fiscal year ended December 31, 2019 and (ii) the unaudited 

ended March 31, 2020.  

(b) Each of the foregoing financial statements present fairly, in all material respects, 
the financial position and results of operations and cash flows of the entities for which such financial 
statements have been provided as of such date and for such period in accordance with GAAP, subject to 
year-end audit adjustments and the absence of footnotes in the case of the unaudited quarterly financial 
statements. 

(c) Since the Petition Date, there has been no Material Adverse Change. 
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Section 4.5. Ownership and Liens; Real Property. Other than as a result of the Chapter 11 Cases 
and subject to any necessary order or authorization of the Bankruptcy Court, each Credit Party (a) has good 
and marketable title to, or a valid and subsisting leasehold interest in, all real property, and good title to all 
personal Property, in each case necessary for its business, and (b) none of the Property owned by the 
Borrower or a Subsidiary of the Borrower is subject to any Lien except for minor defects in title that do not 
materially interfere with its ability to conduct its business or to utilize such assets for their intended purpose 
and Permitted Liens. As of the Effective Date, the Borrower and its Subsidiaries own no real property other 
than that listed on Schedule 4.5 and all equipment (other than office equipment and equipment located on 
jobsites, in transit or off location for servicing, repairs or modifications) owned by the Borrower and its 
Subsidiaries are located at the fee owned or leased real property listed on Schedule 4.5. 

Section 4.6. True and Complete Disclosure. All written factual information (whether delivered 
before or after the date of this Agreement) prepared by or on behalf of the Borrower and its Subsidiaries 
and furnished to the Administrative Agent or the Lenders for purposes of or in connection with this 
Agreement, any other Credit Document or any transaction contemplated hereby or thereby does not contain 
any material misstatement of fact or omits to state any material fact necessary to make the statements therein 
not misleading. There is no fact known to any Responsible Officer of any Credit Party on the date of this 
Agreement that has not been disclosed to the Administrative Agent that could reasonably be expected to 
result in a Material Adverse Change. All projections, estimates, budgets, and pro forma financial 
information furnished by the Borrower or any of its Subsidiaries (or on behalf of the Borrower or any such 
Subsidiary), were prepared on the basis of assumptions, data, information, tests, or conditions (including 
current and reasonably foreseeable business conditions) believed to be reasonable at the time such 
projections, estimates, budgets and pro forma financial information were furnished; it being understood that 
actual results may vary and such variances may be material. 

Section 4.7. Litigation. Subject to any restrictions arising on account of any Cre
Schedule 4.7 and the 

knowledge, threatened against the Borrower or any Subsidiary, at law, in equity, or in admiralty, or by or 
before any Governmental Authority, which could reasonably be expected to result in a Material Adverse 
Change or is not otherwise subject to the automatic stay as a result of the Chapter 11 Cases; provided that 
this Section 4.7 does not apply with respect to environmental claims. 

Section 4.8. [Reserved]. 

Section 4.9. Pension Plans. Except to the extent excused by the Bankruptcy Code or as a result 
of the filing of the Chapter 11 Cases, (a) except for matters that could not reasonably be expected to result 
in a Material Adverse Change, all Plans are in compliance with all applicable provisions of ERISA, (b) no 
Termination Event has occurred with respect to any Plan that would result in an Event of Default under 
Section 7.1(h), and, except for matters that could not reasonably be expected to result in a Material Adverse 
Change, each Plan has complied with and been administered in accordance with applicable provisions of 
ERISA and the Code, (c) there has been no failure to 
not waived, under Sections 412 or 430 of the Code or Sections 302 or 303 of ERISA with respect to any 
Plan, and there has been no excise tax imposed under Section 4971 of the Code, (d) to the knowledge of 
Credit Parties, no Reportable Event has occurred with respect to any Multiemployer Plan, and each 
Multiemployer Plan has complied with and been administered in accordance with applicable provisions of 
ERISA and the Code, (e) the present value of all benefits vested under each Plan (based on the assumptions 
used to fund such Plan) did not, as of the last annual valuation date applicable thereto, exceed the value of 
the assets of such Plan allocable to such vested benefits in an amount that could reasonably be expected to 
result in a Material Adverse Change, (f) neither the Borrower nor any member of the Controlled Group has 
had a complete or partial withdrawal from any Multiemployer Plan for which there is any unsatisfied 
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withdrawal liability that could reasonably be expected to result in a Material Adverse Change or an Event 
of Default under Section 7.1(i), and (g) except for matters that could not reasonably be expected to result 
in a Material Adverse Change, as of the most recent valuation date applicable thereto, neither the Borrower 
nor any member of the Controlled Group would become subject to any liability under ERISA if the 
Borrower or any Subsidiary has received notice that any Multiemployer Plan is insolvent. Based upon 
GAAP existing as of the date of this Agreement and current factual circumstances, no Credit Party has any 
reason to believe that the annual cost during the term of this Agreement to the Borrower or any Subsidiary 
for post-retirement benefits to be provided to the current and former employees of the Borrower or any 
Subsidiary under Plans that are welfare benefit plans (as defined in Section 3(1) of ERISA) could, in the 
aggregate, reasonably be expected to cause a Material Adverse Change. 

Section 4.10. Environmental Condition. 

(a) Permits, Etc. Each Credit Party (i) has obtained all material Environmental Permits 
necessary for the ownership and operation of its Properties and the conduct of its businesses; (ii) has at all 
times since the date six months prior to the Effective Date been and is currently in material compliance 
with all terms and conditions of such Environmental Permits and with all other material requirements of 
applicable Environmental Laws; (iii) has not received written notice of any material violation or alleged 
material violation of any Environmental Law or Environmental Permit; and (iv) is not subject to any actual 
or contingent Environmental Claim which could reasonably be expected to cause a Material Adverse 
Change. 

(b) Certain Liabilities. Except as disclosed on Schedule 4.10. to suc
knowledge, none of the present or previously owned or operated Property of any such Credit Party or of 
any Subsidiary thereof, wherever located, (i) has been placed on or proposed to be placed on the National 
Priorities List, the Comprehensive Environmental Response Compensation Liability Information System 
list, the Superfund Enterprise Management System list, or their state or local analogs, or have been 
otherwise investigated, designated, listed, or identified as a potential site for removal, remediation, cleanup, 
closure, restoration, reclamation, or other response activity under any Environmental Laws; (ii) is subject 
to a Lien, arising under or in connection with any Environmental Laws, that attaches to any revenues or to 
any Property owned or operated by any Credit Party, wherever located, which could reasonably be expected 
to cause a Material Adverse Change; or (iii) has been the site of any Release of Hazardous Substances or 
Hazardous Wastes from present or past operations which has caused at the site or at any third party site any 
condition that has resulted in or could reasonably be expected to result in the need for Response that could 
cause a Material Adverse Change. 

(c) Certain Actions. Without limiting the foregoing and except as disclosed on Schedule 4.10. 
(i) all necessary material notices have been properly filed, and no further action is required under current 
applicable Environmental Law as to each Response or other restoration or remedial project undertaken by 
the Borrower, an

knowledge, future liability, if any, of the Borrower or of any Subsidiary which could reasonably be expected 
to arise in connection with requirements under Environmental Laws will not reasonably be expected to 
result in a Material Adverse Change. 

Section 4.11. Subsidiaries. As of the Effective Date, the Borrower has no Subsidiaries other than 
those listed on Schedule 4.11. 

Section 4.12. Investment Company Act. Neither the Borrower nor any Subsidiary is an 

Investment Company Act of 1940, as amended. Neither the Borrower nor any Subsidiary is subject to 
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regulation under any Federal or state statute, regulation or other Legal Requirement which limits its ability 
to incur Debt. 

Section 4.13. Taxes. Proper and accurate (in all material respects), federal, state, local and 
foreign tax returns, reports and statements required to be filed (after giving effect to any extension granted 

Tax Group
have been filed with the appropriate Governmental Authorities, and all taxes and other impositions due and 
payable, in each case, which are material in amount, except to the extent such payment is excluded by, or 
is otherwise prohibited by the provisions of the Bankruptcy Code or order of the Bankruptcy Court, have 
been timely paid prior to the date on which any fine, penalty, interest, late charge or loss may be added 
thereto for non-payment thereof except where contested in good faith by appropriate proceeding and for 
which adequate reserves have been established in compliance with GAAP. Neither the Borrower nor any 
member of the Tax Group has given, or been requested to give, a waiver of the statute of limitations relating 
to the payment of any federal, state, local or foreign taxes or other impositions.  Except to the extent such 
payment is excluded by, or is otherwise prohibited by the provisions of the Bankruptcy Code or order of 
the Bankruptcy Court, proper and accurate amounts have been withheld by the Borrower and all other 
members of the Tax Group from their employees for all periods to comply in all material respects with the 
tax, social security and unemployment withholding provisions of applicable federal, state, local and foreign 
law. 

Section 4.14.  Permits. Licenses. etc. Each of the Borrower and its Subsidiaries possesses all 
permits, licenses, patents, patent rights or licenses, trademarks, trademark rights, trade names rights, and 
copyrights which are material to the conduct of its business. Each of the Borrower and its Subsidiaries 
manages and operates its business in accordance with all applicable Legal Requirements except where the 
failure to so manage or operate could not reasonably be expected to result in a Material Adverse Change; 
provided that this Section 4.14 does not apply with respect to Environmental Permits. 

Section 4.15.  Use of Proceeds. The proceeds of the Loans will be used by the Borrower for the 
purposes described in Section 5.20. No Credit Party nor any Subsidiary thereof is engaged principally or as 
one of its activiti

the proceeds of any of the Loans or Letters of Credit will be used for purchasing or carrying margin stock 
or for any purpose which violates, or which would be inconsistent with, the provisions of Regulation T, U 
or X. Following the application of the proceeds of each Loan or Letter of Credit, not more than twenty-five 
percent (25%) of the value of the assets (either of the Borrower only or of the Borrower and its Subsidiaries 
on a consolidated basis) subject to the provisions of Section 6.2 or Section 6.8 or subject to any restriction 
contained in any agreement or instrument between the Borrower and any Lender or any Affiliate of any 

 

Section 4.16. Condition of Property; Casualties. The material Properties used or to be used in 
the continuing operations of the Borrower and each Subsidiary, are in good working order and condition, 
normal wear and tear and casualty and condemnation (excluding casualty and condemnation which could, 
individually or in the aggregate, reasonably be expected to cause a Material Adverse Change) excepted. 
Neither the business nor the material Properties of the Borrower or any Subsidiary has been affected as a 
result of any fire, explosion, earthquake, flood, drought, windstorm, accident, strike or other labor 
disturbance, embargo, requisition or taking of Property or cancellation of contracts, permits or concessions 
by a Governmental Authority, riot, activities of armed forces or acts of God or of any public enemy, which 
effect could reasonably be expected to cause a Material Adverse Change. 

Section 4.17. Insurance. Each of the Borrower and its Subsidiaries carry insurance (which may 
be carried by the Borrower on a consolidated basis) with reputable insurers in respect of such of their 
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respective Properties, in such amounts and against such risks as is customarily maintained by other Persons 
of similar size engaged in similar businesses. 

Section 4.18. [Reserved]. 

Section 4.19. Sanctions; Anti-Terrorism; Patriot Act; Anti-Corruption Laws. 

(a) Neither the Borrower nor any Subsidiary of the Borrower is in violation of any of the 
country or list based economic and trade sanctions administered and enforced by OFAC. 

(b) The Borrower has implemented and maintains in effect policies and procedures designed 
to ensure compliance by the Borrower, its Subsidiaries and their respective directors, officers, employees 
and agents with Anti-Corruption Laws and applicable Sanctions, and the Borrower, its Subsidiaries and 
their respective officers and directors and to the knowledge of the Borrower its employees and agents, are 
in compliance with Anti-Corruption Laws and applicable Sanctions in all material respects.  None of (a) 
the Borrower, any Subsidiary, any of their respective directors or officers or employees, or (b) to the 
knowledge of the Borrower, any agent of the Borrower or any Subsidiary that will act in any capacity in 
connection with or benefit from the credit facility established hereby, is a Sanctioned Person.   No Revolving 
Borrowing or Letter of Credit, use of proceeds or other transaction contemplated by this Agreement will 
violate any Anti-Corruption Law or applicable Sanctions. 

(c) The operations of the Borrower and each of its Subsidiaries are and have been conducted 
at all times in material compliance with all applicable financial recordkeeping and reporting requirements, 
including those of the Bank Secrecy Act, as amended by Title III of the Uniting and Strengthening America 
by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT 
Act), and the applicable anti-money laundering statutes of jurisdictions where the Borrower and each of its 
Subsidiaries conduct business, the rules and regulations thereunder and any related or similar rules, 
regulations or guidelines, issued, administered or enforced by any governmental agency (collectively, the 
Anti-Money Laundering Laws

agency, authority or body or any arbitrator involving the Borrower or any of its subsidiaries with respect to 
the Anti-Money Laundering Laws is pending or, to the best knowledge of the Borrower, threatened, which 
could reasonably be expected to result in a Material Adverse Change. 

(d) The Borrower and each of its Subsidiaries is in compliance with all Anti-Corruption Laws. 

Section 4.20. [Reserved]. 

Section 4.21. EEA Financial Institutions.  No Credit Party is an EEA Financial Institution.   

Section 4.22. Borrowing Base Certificate.  At the time of delivery of each Borrowing Base 
Certificate, assuming that any eligibility criteria that requires the approval of the Administrative Agent has 
been approved by or is satisfactory to the Administrative Agent, each Account reflected therein as eligible 
for inclusion in the Borrowing Base is an Eligible Account.   

ARTICLE 5 

AFFIRMATIVE COVENANTS 

So long as any Obligation (other than (a) Letter of Credit Obligations which are not yet due and 
payable in connection with Letters of Credit which have been cash collateralized in accordance with this 
Agreement and (b) contingent indemnification obligations which are not due and payable and which by 
their terms survive the termination or expiration of this Agreement and the other Credit Documents) shall 
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remain unpaid, any Lender shall have any Commitment hereunder, or there shall exist any Letter of Credit 
Exposure (other than Letter of Credit exposure which has been cash collateralized in accordance with this 
Agreement), each Credit Party agrees to comply with the following covenants. 

Section 5.1. Organization. Each Credit Party shall, and shall cause each of its respective 
Subsidiaries to, (a) preserve and maintain its partnership, limited liability company or corporate existence, 
rights, franchises and privileges in the jurisdiction of its organization, and (b) qualify and remain qualified 
as a foreign business entity in each jurisdiction in which qualification is necessary in view of its business 
and operations or the ownership of its Properties and where failure to qualify could reasonably be expected 
to cause a Material Adverse Change; provided, however, that nothing herein contained shall prevent any 
transaction permitted by Section 6.7 or Section 6.8. 

Section 5.2. Reporting.  

(a) Annual Financial Reports. The Borrower shall provide, or shall cause to be provided, to 
the Administrative Agent, as soon as available, but in any event within 150 days after the end of each fiscal 
year of the Borrower, a consolidated balance sheet of the Borrower and its Subsidiaries as at the end of such 

nd cash 
flows for such fiscal year, setting forth in each case in comparative form the figures for the previous fiscal 
year, all in reasonable detail and prepared in accordance with GAAP, such consolidated statements to be 
audited and accompanied by a report and opinion of an independent certified public accountant of nationally 
recognized standing reasonably acceptable to the Administrative Agent, which report and opinion shall be 
prepared in accordance with generally accepted auditing standards and shall not be subject to any 
qualification or exception as to the scope of such audit, and such statements to be certified by the chief 
executive officer or a financial officer of the Borrower, to the effect that (i) such statements fairly, in all 
material respec
of the Borrower and its Subsidiaries in accordance with GAAP and (ii) there were no material contingent 
obligations, material unaccrued liabilities for taxes, material unusual forward or long-term commitments, 
or material unrealized or anticipated losses of the Borrower and its Subsidiaries, except as disclosed therein 
or as otherwise disclosed in writing to the Administrative Agent and adequate reserves for such items have 
been made in accordance with GAAP; 

(b) Quarterly Financial Reports. The Borrower shall provide, or shall cause to be provided, to 
the Administrative Agent, as soon as available, but in any event within 45 days after the end of each of the 
first three fiscal quarters of each fiscal year of the Borrower, commencing with the fiscal quarter ended 
June 30, 2020, (i) consolidated balance sheet of the Borrower and its Subsidiaries as at the end of such 
fiscal quarter, and the related consolidated statement

in each case in comparative form the figures for the corresponding fiscal quarter of the previous fiscal year 
and the corresponding portion of the previous fiscal year, all in reasonable detail, such consolidated 
statements to be certified by the chief executive officer or a financial officer of the Borrower as (A) fairly 
presenting, in all materi

only to normal year-end audit adjustments and the absence of footnotes, and (B) showing that there were 
no material contingent obligations, material unaccrued liabilities for taxes, material unusual forward or long 
term commitments, or material unrealized or anticipated losses of the Borrower and its Subsidiaries, except 
as disclosed therein or as otherwise disclosed in writing to the Administrative Agent and adequate reserves 
for such items have been made in accordance with GAAP, and (ii) a copy of the management discussion 
and analysis with respect to such financial statements;  
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(c) Monthly Financial Reports. The Borrower shall provide, or shall cause to be provided, to 
the Administrative Agent, as soon as available, but in any event within 30 days after the end of each calendar 
month, commencing with the calendar month ended June 30, 2020 (i) consolidated balance sheet of the 
Borrower and its Subsidiaries as at the end of such calendar month, and the related consolidated statements 

tion 

officer or financial officer of the Borrower as (A) fairly presenting, in all material respects, the financial 
condition, results of operatio
its Subsidiaries in accordance with GAAP, subject only to normal year-end audit adjustments and the 
absence of footnotes, and (B) showing that there were no material contingent obligations, material 
unaccrued liabilities for taxes, material unusual forward or long term commitments, or material unrealized 
or anticipated losses of the Borrower and its Subsidiaries, except as disclosed therein or as otherwise 
disclosed in writing to the Administrative Agent and adequate reserves for such items have been made in 
accordance with GAAP and (ii) an operational report including, in each case, for the preceding calendar 
month (A) the volume of sand sold, (B) the revenue and tonnage of sand contracts sold, (C) the revenue 
and tonnage of sand spot sales, (D) the amount of sand produced and delivered, (E) the percentage of sold 
volume that was sold to exploration and production companies, (F) the percentage of sold volume that was 
sold FOB, (G) the percentage of sold volume sold in-basin and (H) the percentage of sold volume that was 
sold at the wellsite;  

(d) Compliance Certificate. Concurrently with the delivery of the financial statements referred 
to in Section 5.2(a), (b), and (c) above, the Borrower shall provide to the Administrative Agent a duly 
completed Compliance Certificate signed by the chief executive officer or financial officer of the Borrower; 

(i) certifying, in the case of the financial statements delivered under Section 5.2(a) 
5.2(b) or 5.2(c), as presenting fairly in all material respects the financial condition and results of 
operations of the Borrower and its consolidated Subsidiaries on a consolidated basis in accordance 
with GAAP consistently applied, subject to normal year-end audit adjustments and the absence of 
footnotes; 

(ii) certifying as to whether a Default has occurred and, if a Default has occurred, 
specifying the details thereof and any action taken or proposed to be taken with respect thereto; 

(iii) certifying that the Borrower has been in compliance with Section 6.16 and Section 
6.20 as required therein since the last date on which a Compliance Certificate was delivered; and 

(iv) stating whether any change in GAAP or in the application thereof has occurred 
since the date of the financial statements referred to in Sections 5.2(a), 5.2(b) or 5.2(c) and, if any 
such change has occurred, specifying the effect of such change on the financial statements 
accompanying such certificate . 

(e) Variance and Liquidity Reports. Beginning with the second Friday following the Closing 
Date and on each Friday thereafter, the Borrower shall provide to the Administrative Agent a Variance and 
Liquidity Report. 

(f) 13-Week Projections. Beginning on the Effective Date, and on each four week anniversary 
thereafter, the Borrower shall provide to the Administrative Agent a 13-week cash flow forecast in form 

13-Week Forecast -
Week Forecast and any amendments thereto shall reflect, for the periods covered thereby, projected weekly 
disbursements, cash receipts, and ending cash for each week covered by the 13-Week Forecast. 
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(g) Annual Budget; Projections. As soon as available and in any event within 60 days after the 
end of each fiscal year of the Borrower, the Borrower shall provide to the Administrative Agent (i) an 
annual operating, capital and cash flow budget for the immediately following fiscal year and detailed on a 
quarterly basis and (ii) a copy of the plan and forecast (including a projected consolidated balance sheet, 
income statement and cash flow statement) of the Borrower for each quarter of the upcoming fiscal year 

Projections  

(h) Defaults. The Credit Parties shall provide to the Administrative Agent promptly, but in any 
event within five (5) Business Days after the occurrence thereof, a notice of each Default known to the 
Responsible Officer of the Borrower or to any of its Subsidiaries, together with a statement of a Responsible 
Officer of the Borrower setting forth the details of such Default and the actions which the Credit Parties 
have taken and proposes to take with respect thereto; 

(i) Other Creditors. The Credit Parties shall provide to the Administrative Agent promptly 
after the giving or receipt thereof, copies of any default notices given or received by the Borrower or by 
any of its Subsidiaries pursuant to the terms of the DIP Term Loan Facility, or any other indenture, loan 
agreement, credit agreement, royalty agreement or similar agreement; 

(j) Litigation. The Credit Parties shall provide to the Administrative Agent promptly after the 
commencement thereof, notice of all actions, suits, and proceedings before any Governmental Authority, 
in each case, arising post-petition or not otherwise previously addressed pursuant to Section 4.7 hereof, 
affecting the Borrower or any of its Subsidiaries or any of their respective assets that has a claim for 
damages in excess of $1,000,000 or that could otherwise result in a cost, expense or loss to the Borrower 
or any of its Subsidiaries in excess of $1,000,000, in each case, other than the Chapter 11 Cases; 

(k) Environmental Notices. (i) Promptly upon, and in any event no later than thirty (30) days 
after, the receipt thereof, or the acquisition of knowledge thereof, by any Credit Party, the Credit Parties 
shall provide the Administrative Agent with a copy of any form of request, claim, complaint, order, notice, 
summons or citation received from any Governmental Authority or any other Person, (A) concerning 
violations or alleged violations of Environmental Laws, which seeks to impose liability therefore in excess 
of $1,000,000, (B) concerning any action or omission on the part of any of the Credit Parties or any of their 
former Subsidiaries in connection with Hazardous Waste or Hazardous Substances which could reasonably 
result in the imposition of liability in excess of $1,000,000 or requiring that action be taken to respond to 
or clean up a Release of Hazardous Substances or Hazardous Waste into the environment and such action 
or clean-up could reasonably be expected to exceed $1,000,000, including without limitation any 
information request related to, or notice of, potential responsibility under CERCLA, or (C) concerning the 
filing of a Lien securing liabilities in excess of $1,000,000 described in clause (A) or (B) above upon, 
against or in connection with the Borrower, any Subsidiary, or any of their respective former Subsidiaries, 
or any of their material leased or owned Property, wherever located and (ii) promptly upon the reasonable 
request of the Administrative Agent, the Credit Parties shall provide all existing environmental reports 
(including all available Phase I Environmental Site Assessment reports and Phase II Environmental Site 
Assessment reports) and any such other report, audit or certification in the possession of the Credit Parties;  

(l) Material Changes. The Credit Parties shall provide to the Administrative Agent prompt 
written notice of any event, development of circumstance that has had or would reasonably be expected to 
give rise to a Material Adverse Change; 

(m) Termination Events. As soon as possible and in any event (i) within thirty (30) days after 
the Borrower or any member of the Controlled Group knows or has reason to know that any Termination 
Event described in clause (a) of the definition of Termination Event with respect to any Plan has occurred, 
and (ii) within ten (10) days after the Borrower or any member of the Controlled Group knows or has reason 
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to know that any other Termination Event with respect to any Plan has occurred, the Credit Parties shall 
provide to the Administrative Agent a statement of a Responsible Officer of the Borrower describing such 
Termination Event and the action, if any, which the Borrower or any member of the Controlled Group 
proposes to take with respect thereto; 

(n) Termination of Plans. Promptly and in any event within five (5) Business Days after receipt 
thereof by the Borrower or any member of the Controlled Group from the PBGC, the Credit Parties shall 
provide to the Administrative Agent copies of each notice received by the Borrower or any such member 

administer any Plan;  

(o) Other ERISA Notices. Promptly and in any event within five (5) Business Days after 
receipt thereof by the Borrower or any member of the Controlled Group from a Multiemployer Plan 
sponsor, the Credit Parties shall provide to the Administrative Agent a copy of each notice received by the 
Borrower or any member of the Controlled Group concerning the imposition or amount of withdrawal 
liability imposed on the Borrower or any member of the Controlled Group pursuant to Section 4202 of 
ERISA; 

(p) Other Governmental Notices. Promptly and in any event within five (5) Business Days 
after receipt thereof by the Borrower or any Subsidiary, the Credit Parties shall provide to the 
Administrative Agent a copy of any notice, summons, citation, or proceeding seeking to modify in any 
material respect, revoke, or suspend any material contract, license, permit, or agreement with any 
Governmental Authority (other than the Chapter 11 Cases); 

(q) Disputes; etc. The Credit Parties shall provide to the Administrative Agent prompt written 
notice of (i) any claims, legal or arbitration proceedings, proceedings before any Governmental Authority, 
or disputes, or to the knowledge of any Credit Party, any such actions threatened, or affecting the Borrower 
or any Subsidiary, which could reasonably be expected to cause a Material Adverse Change, or any material 
labor controversy of which the Borrower or any of its Subsidiaries has knowledge resulting in or reasonably 
considered to be likely to result in a strike against the Borrower or any Subsidiary, and (ii) any claim, 
judgment, Lien or other encumbrance (other than a Permitted Lien) affecting any Property of the Borrower 
or any Subsidiary, if the value of the claim, judgment, Lien, or other encumbrance affecting such Property 
shall exceed $1,000,000, in each case, other than the Chapter 11 Cases; 

(r) Management Letters; Other Accounting Reports. Promptly upon receipt thereof, the Credit 
Parties shall provide to the Administrative Agent a copy of any final management letter submitted to the 
Borrower or any Subsidiary by its independent accountants, and a copy of any response by the Borrower 
or any Subsidiary of the Borrower, or the board of directors or managers (or other applicable governing 
body) of the Borrower or any Subsidiary of the Borrower, to such letter; 

(s) Material Contracts. Promptly upon receipt thereof, the applicable Credit Party shall provide 
to the Administrative Agent a copy of any amendment of or notice of default under any Material Contract 
to which it is a party; 

(t) Securities Law Filings and other Public Information. The Borrower shall provide to the 
Administrative Agent promptly after the same are available, copies of each annual report, proxy or financial 
statement or other material report or communication sent to the equityholders of the Borrower, and copies 
of all annual, regular, periodic and special reports and registration statements which the Borrower may file 
or be required to file with the SEC under Section 13 or 15(d) of the Securities Exchange Act of 1934 or any 
other securities Governmental Authority, and not otherwise required to be delivered to the Administrative 
Agent pursuant hereto;  
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(u) Borrowing Base Certificates.  As soon as available but in any event within three (3) 
Business Days of the end of each calendar week, and at such other times as are required by Section 2.4(c)(ii) 
or as may be requested by the Administrative Agent, the Borrower shall furnish a Borrowing Base 
Certificate calculated as of the close of business on the last Business Day of the immediately preceding 
calendar week; 

(v) Collateral Reporting.  Prior to or concurrently with the delivery of each Borrowing Base 
Certificate from and after the Effective Date, and at such other times as may be requested by the 
Administrative Agent, as of the period then ended, all delivered electronically in a text formatted file 
acceptable to the Administrative Agent, the Borrower shall deliver to the Administrative Agent: 

(i) 
date and due date (with an explanation of the terms offered), prepared in a manner reasonably 
acceptable to the Administrative Agent, together with the name and balance due for each Account 
Debtor;  

(ii) a worksheet of calculations prepared by the Borrower to determined Eligible 
Accounts, such worksheets detailing the Accounts excluded from Eligible Accounts and the reason 
for such exclusion. 

(w) After-Acquired Property.  If, subsequent to the Effective Date, a Credit Party shall acquire 
any intellectual property, securities, instruments, chattel paper or other personal property required to be 
delivered to the Administrative Agent as Collateral hereunder or any of the Security Documents, the 
Borrower shall promptly (and in any event within ten (10) Business Days after any Responsible Officer of 
any Credit Party acquires knowledge of the same) notify the Administrative Agent of the same.  Each of 
the Credit Parties shall adhere to the covenants regarding the location of personal property as set forth in 
the Security Documents; and 

(x) Motions.  To the extent reasonably practicable at least two (2) days prior to filing (or such 
shorter period as the Administrative Agent may agree), the Borrower shall use commercially reasonable 

te such 

behalf of the Borrower or any of the other Loan Parties with the Bankruptcy Court in the Chapter 11 Cases, 
or to be distributed by or on behalf of the Borrower or any of the other Credit Parties to any official 
committee appointed in the Chapter 11 Cases, which such pleadings shall include the Administrative Agent 
as a notice party. 

(y) Notice of Make-Whole Request.  If, subsequent to the Effective Date, (i) a Credit Party 
- clause 

(w) 
who has failed to take delivery of greater than 30% of the volume for which delivery is required to be taken 
during any three-month period under the applicable sales contract or (ii) a Credit Party receives a request 

- r other similar payment referred to 
in clause (w) 
Party who has failed to deliver the volume for which delivery is required to be made under the applicable 
sales contract, in each case the Borrower will provide prompt written notice of such request to the 
Administrative Agent (but in any event no later than five (5) Business Days after the date of such request), 
which written notice shall include a reasonably detailed description of the circumstances surrounding such 
request and the contemplated amount of such requested payment.  
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(z) Information Provided Under DIP Term Loan Documents: The Credit Parties shall provide 
to the Administrative Agent copies of all certificates, reports, notices and other information provided to the 
DIP Term Loan Agent or the DIP Term Loan Lenders pursuant to the DIP Term Loan Documents.  

(aa) Other Information. Subject to the confidentiality provisions of Section 9.8, the Credit 
Parties shall provide to the Administrative Agent such other information respecting the business, operations, 
or Property of the Borrower or any Subsidiary, financial or otherwise, as any Lender through the 
Administrative Agent may reasonably request including, but not limited to, a list of customers of the Credit 
Parties. 

The Borrower hereby acknowledges that (i) the Administrative Agent will make available to the Lenders 
materials and/or information provided by or on behalf of the Borrower and its Subsidiaries hereunder 

Borrower Materials
Platform -

Lenders that do not wish to receive material non-public information with respect to the Borrower or its 
Public Lender

ich, at a 

Administrative Agent, the Issuing Lenders and the Lenders to treat such Borrower Materials as not 
containing any material non-public information with respect to the Borrower, its Subsidiaries or their 
securities for purposes of United States Federal and state securities laws; (C) all Borrower Materials marked 

(D) the Administrative Agent shall be entitled to treat any Borrower Materials that are not 

 

Documents required to be delivered pursuant to Section 5.2 may be delivered electronically and if so 
delivered, shall be deemed to have been delivered on the date (i) on which the Borrower posts such 

Lender and the Administrative Agent have access (whether a commercial, third-party website or whether 
sponsored by the Administrative Agent); provided, however, that (A) the Borrower shall deliver paper 
copies of such documents to the Administrative Agent or any Lender that requests the Borrower to deliver 
such paper copies until a written request to cease delivering paper copies is given by the Administrative 
Agent or such Lender and (B) the Borrower shall notify the Administrative Agent and each Lender (by 
electronic mail) of the posting of any such documents; 

Section 5.3. Insurance. 

(a) Each Credit Party shall, and shall cause each of its Subsidiaries to, carry and maintain all 
such other insurance in such amounts and against such risks as is customarily maintained by other Persons 
of similar size engaged in similar businesses and reasonably acceptable to the Administrative Agent and 
with reputable insurers reasonably acceptable to the Administrative Agent. 

(b) If requested by the Administrative Agent, copies of all policies of insurance or certificates 
thereof covering the property or business of the Credit Parties, and endorsements and renewals thereof, 
certified as true and correct copies of such documents by a Responsible Officer of the Borrower shall be 
delivered by Borrower to and retained by the Administrative Agent. Subject to the terms of the DIP Order, 

loss payable endorsement in favor of the Administrative Agent for its benefit and the ratable benefit of the 
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benefit of the Secured Parties, in either case, in form reasonably satisfactory to the Administrative Agent, 
and all policies of liability insurance with respect to the Credit Parties shall name the Administrative Agent 
for its benefit and the ratable benefit of the Secured Parties as an additional insured and shall provide for a 
waiver of subrogation in favor of the Administrative Agent for its benefit and the ratable benefit of the 
Secured Parties. All policies or certificates of insurance shall set forth the coverage, the limits of liability, 
the name of the carrier, the policy number, and the period of coverage. All such policies shall contain a 
provision that notwithstanding any contrary agreements between the Borrower, its Subsidiaries, and the 
applicable insurance company, such policies will not be canceled or allowed to lapse without renewal 

days in the case of non-payment) prior written notice to the 
Administrative Agent. 

(c) If at any time the area in which any real property constituting Collateral is located is 
deral Emergency 

Management Agency (or any successor agency), the Borrower shall, and shall cause each of its Subsidiaries 
to, obtain flood insurance in such total amount as required by Regulation H of the Federal Reserve Board, 
as from time to time in effect and all official rulings and interpretations thereunder or thereof, and otherwise 
comply with the National Flood Insurance Program as set forth in the Flood Disaster Protection Act of 
1973, as it may be amended from time to time. 

(d) Notwithstanding Section 2.4(c)(ii) of this Agreement, after the occurrence and during the 
continuance of an Event of Default, subject to the DIP Order and the Intercreditor Agreement, unless waived 
by the Administrative Agent in writing in its sole discretion, all proceeds of insurance, including any 
casualty insurance proceeds, property insurance proceeds, proceeds from actions, and any other proceeds, 
shall be paid directly to the Administrative Agent and if necessary, assigned to the Administrative Agent, 
to be applied in accordance with Section 7.5 of this Agreement, whether or not the Secured Obligations are 
then due and payable. 

(e) In the event that any insurance proceeds are paid to any Credit Party in violation of clause 
(d), such Credit Party shall, subject to the Intercreditor Agreement, hold the proceeds in trust for the 
Administrative Agent, segregate the proceeds from the other funds of such Credit Party, and promptly pay 
the proceeds to the Administrative Agent with any necessary endorsement. Upon the request of the 
Administrative Agent, each of the Borrower and its Subsidiaries shall execute and deliver to the 
Administrative Agent any additional assignments and other documents as may be necessary or desirable to 
enable the Administrative Agent to directly collect the proceeds as set forth herein. 

Section 5.4. Compliance with Laws. Other than violations arising as a result of the Chapter 11 
Cases and except as otherwise excused by the Bankruptcy Court, each Credit Party shall, and shall cause 
each of its Subsidiaries to, comply with all federal, state, and local laws and regulations (including 
Environmental Laws, Sanctions, Anti-Corruption Laws, and the Patriot Act) which are applicable to the 
operations and Property of any Credit Party and maintain all related permits necessary for the ownership 

comply could not reasonably be expected to result in a Material Adverse Change; provided that this Section 
5.4 shall not prevent any Credit Party from, in good faith and with reasonable diligence, contesting the 
validity or application of any such laws or regulations by appropriate legal proceedings for which adequate 
reserves have been established in compliance with GAAP. 

Section 5.5. Taxes. Each Credit Party shall, and shall cause each of its Subsidiaries to pay and 
discharge all taxes, assessments, and other charges and claims related thereto, in each case, which are 
material in amount, imposed on the Borrower or any of its Subsidiaries prior to the date on which penalties 
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attach other than any tax, assessment, charge, or claims which is being contested in good faith and for which 
adequate reserves have been established in compliance with GAAP. 

Section 5.6. [Reserved]. 

Section 5.7. Security. Each Credit Party agrees that at all times before the termination of this 
Agreement, payment in full of the Obligations, the termination and return of all Letters of Credit (other 
than Letters of Credit as to which arrangements satisfactory to the applicable Issuing Lender in such Issuing 
Len
Agent shall have an Acceptable Security Interest in the Collateral to secure the performance and payment 
of the Secured Obligations. Each Credit Party shall, and shall cause each of its Domestic Subsidiaries to, 
grant to the Administrative Agent a Lien in any Collateral of such Credit Party or such Domestic Subsidiary 
now owned or hereafter acquired promptly and to take such actions as may be required under the Security 
Documents to ensure that the Administrative Agent has an Acceptable Security Interest in such Property. 

Section 5.8. Deposit Accounts. Each Credit Party shall, and shall cause each of its Subsidiaries 
to, maintain their principal operating accounts and other deposit accounts with a Lender or any other bank 
that is reasonably acceptable to the Administrative Agent. Each Credit Party shall, and shall cause each of 
its Subsidiaries to, ensure such deposit accounts and all securities accounts are subject to Account Control 
Agreements in accordance with the terms of Section 2.17; provided that, notwithstanding anything to the 
contrary contained in this Agreement or the other Credit Documents, the requirements of this Section 5.8 
shall not apply to Excluded Depos

 

Section 5.9. Records; Inspection. Each Credit Party shall, and shall cause each of its 
Subsidiaries to maintain proper
operations, affairs, and financial condition in accordance with GAAP in all material respects. From time to 
time upon reasonable prior notice (without limiting the provisions of Section 5.12), each Credit Party shall 
permit any Lender and shall cause each of its Subsidiaries to permit any Lender, at such reasonable times 
and intervals and to a reasonable extent and under the reasonable guidance of officers of or employees 
delegated by officers of such Credit Party or such Subsidiary, to, subject to any applicable confidentiality 
considerations, examine and copy the books and records of such Credit Party or such Subsidiary, to visit 
and inspect the Property of such Credit Party or such Subsidiary, and to discuss the business operations and 
Property of such Credit Party or such Subsidiary with the officers and directors thereof; provided that, 
unless an Event of Default shall have occurred and be continuing, (a) only the Administrative Agent on 
behalf of the Lenders may exercise inspection, examination or audit rights under this Section 5.9 and (b) 
the Borrower shall bear the cost of only two (2) such inspections per fiscal year. 

Section 5.10. Maintenance of Property. Except where compliance is excluded by, or is otherwise 
prohibited by the provisions of the Bankruptcy Code or order of the Bankruptcy Court, each Credit Party 
shall, and shall cause each of its Subsidiaries to, maintain their material owned, leased, or operated Property 
necessary in the operation of its business in good condition and repair, normal wear and tear and casualty 
and condemnation (excluding casualty and condemnation which could, individually or in the aggregate, 
reasonably be expected to cause a Material Adverse Change) excepted; and shall abstain from, and cause 
each of its Subsidiaries to abstain from, knowingly or willfully permitting the commission of waste or other 
injury, destruction, or loss of natural resources, or the occurrence of pollution, contamination, or any other 
condition in, on or about the owned or operated Property involving the Environment that could reasonably 
be expected to result in Response activities and that could reasonably be expected to cause a Material 
Adverse Change; provided, however, that no Credit Party shall be required to maintain any property if the 
preservation thereof is no longer desirable in the conduct of the business of such Credit Party and the loss 
thereof is not adverse in any material respect to such Credit Party or the Lenders. 
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Section 5.11. Royalty Agreements. Except where such payment is excluded by, or is otherwise 
prohibited by the provisions of the Bankruptcy Code or order of the Bankruptcy Court, the Borrower shall, 
and shall cause each of its Subsidiaries to, timely pay all amounts owing pursuant to any royalty agreement 
to which the Borrower or any of its Subsidiaries is a party except where the failure to do so (a) does not 
materially impair the ability of the Borrower and its Subsidiaries to use the Property subject to any Lien 
created by such royalty agreement in its business and (b) could not reasonably be expected to result in a 
Material Adverse Change. 

Section 5.12. Field Examinations.   

(a) The Borrower shall, and shall cause each of its Subsidiaries to, permit the Administrative 

included in the calculation of the Borrowing Base, at reasonable business times and upon reasonable prior 
notice to the Borrower; provided that (i) if no Availability Trigger Period has occurred and is continuing, 
the Borrower shall bear the costs of only one such field examination in any fiscal year and (ii) if an 
Availability Trigger Period has occurred and is continuing, the Borrower shall bear the costs of up to two 
such field examinations in any fiscal year. 

(b) [Reserved]. 

(c) If an Event of Default has occurred and is continuing, the Administrative Agent may 
perform any additional field examinations, and all such field examinations shall be performed at the 

 

(d) Notwithstanding anything herein to the contrary, (i) no Credit Party nor any Affiliate 
thereof n
third party beneficiaries of any audits, appraisals, field examinations, or collateral audit conducted by any 
Secured Party or any other Person at the direction of any Secured Party, (ii) no Secured Party is obligated 
to share any such material or information with any Person other than the directly intended and express 
beneficiary thereof and (iii) as a condition to any disclosure of such material or information which a Secured 
Party may, but is not obligated to, provide, the applicable Secured Party may require that the Borrower 
execute and deliver a confidential, non-reliance, or other disclosure agreement in form and substance 
acceptable to the disclosing Secured Party (which agreement would not go into effect until the delivery of 
the applicable audit, appraisal, field exam, or collateral audit). 

Section 5.13. [Reserved]. 

Section 5.14. Further Assurances.  Subject to the Intercreditor Agreement, the Borrower shall, 
and shall cause each of its Subsidiaries to, execute and deliver, or cause to be executed and delivered, to 
the Administrative Agent any and all further documents, financing statements, agreements and instruments, 
and take all further action (including filing Uniform Commercial Code and other financing statements, 
fixture filings, notice, mortgages, deeds of trust and other documents and such other actions or deliveries 
of the type required by Section 3.1, as applicable) that may be required under applicable law, or that the 
Required Lenders or the Administrative Agent may reasonably request, in order to effectuate the 
transactions contemplated by the Credit Documents and in order to grant, preserve, protect and perfect the 
validity of the security interests created or intended to be created by the Security Documents in the 
Collateral, all in form and substance reasonably satisfactory to the Administrative Agent and all at the 
expense of the Credit Parties.  
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Section 5.15. Compliance with Anti-Corruption Laws and Sanctions. Each Credit Party will 
maintain in effect and enforce policies and procedures designed to ensure compliance by each Credit Party, 
their Subsidiaries, and their respective directors, officers, employees and agents with Anti-Corruption Laws 
and Sanctions.     

Section 5.16. Accuracy of Information.  The Credit Parties will ensure that any information, 
including financial statements or other documents, furnished to the Administrative Agent or the Lenders in 
connection with this Agreement or any other Credit Document or any amendment or modification hereof 
or thereof or waiver hereunder or thereunder contains no material misstatement of fact or omits to state any 
material fact necessary to make the statements therein, in the light of the circumstances under which they 
were made, not misleading, and the furnishing of such information shall be deemed to be a representation 
and warranty by the Borrower on the date thereof as to the matters specified in this Section 5.16; provided 
that, with respect to projected financial information, the Credit Parties will only ensure that such 
information was prepared in good faith based upon assumptions believed to be reasonable at the time.   

Section 5.17. Casualty and Condemnations.  The Borrower will (a) furnish to the Administrative 
Agent and the Lenders prompt written notice of any casualty or other insured damage to any material 
portion of the Collateral or the commencement of any action or proceeding for the taking of any material 
portion of the Collateral or interest therein under power of eminent domain or by condemnation or similar 
proceeding and (b) ensure that the Net Cash Proceeds of any such event (whether in the form of insurance 
proceeds, condemnation awards or otherwise) are collected and applied in accordance with the applicable 
provisions of this Agreement and the Credit Documents.   

Section 5.18. Payment of Obligations.  Each Credit Party will, and will cause each Subsidiary 
to, pay or discharge all Debt and all other material liabilities and obligations, including Taxes, before the 
same shall become delinquent or in default, except where (a) such payment is excluded by, or is otherwise 
prohibited by the provisions of the Bankruptcy Code or order of the Bankruptcy Court or (b)(i) the validity 
or amount thereof is being contested in good faith by appropriate proceedings, (ii) such Credit Party or 
Subsidiary has set aside on its books adequate reserves with respect thereto in accordance with GAAP and 
(iii) the failure to make payment pending such contest could not reasonably be expected to result in a 
Material Adverse Change; provided, however, that each Credit Party will, and will cause each Subsidiary 
to, remit withholding taxes and other payroll taxes to appropriate Governmental Authorities as and when 
claimed to be due, notwithstanding the foregoing exceptions, except where such payment is excluded by, 
or is otherwise prohibited by the provisions of the Bankruptcy Code or order of the Bankruptcy Court. 

Section 5.19. Beneficial Ownership Certificate.  If at any time any information contained in the 
most recent Beneficial Ownership Certification delivered hereunder becomes untrue, inaccurate, incorrect 
or incomplete, the Borrower will promptly provide an updated Beneficial Ownership Certification to the 
Administrative Agent correcting such information.   

Section 5.20. Use of Proceeds.  The proceeds of the Loans and Letters of Credit shall be used (a) 
to pay related transaction costs, fees and expenses; (b) to provide working capital and for other general 
corporate purposes of the Credit Parties in accordance with the Budget; (c) to pay obligations arising from 
or related to the Carve-Out; (d) to pay restructuring costs incurred in connection with the Chapter 11 Cases. 
Notwithstanding anything to the contrary, no portion of the Loans or the Collateral (including any cash 
collateral) shall be used (i) to challenge the validity, perfection, priority, extent or enforceability of the 
obligations under the DIP Facility, the Exit Facility or the facility under the Existing Credit Agreement, (ii) 
to investigate or assert any other claims or causes of action against the Administrative Agent, the Lead 
Arranger, any other agent or any Lender with respect to any holder of any such obligations, except as agreed 
by the Administrative Agent and provided in the DIP Order with respect to any investigation regarding the 
facility under the Existing Credit Agreement or (iii) for any act which has the effect of materially or 
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adversely modifying or compromising the rights and remedies of the Administrative Agent or the Lenders 
or any such party with respect to the DIP Facility, the Exit Facility or any Credit Document (as defined in 
the Existing Credit Agreement). 

ARTICLE 6 

NEGATIVE COVENANTS 

So long as any Obligation (other than (a) Letter of Credit Obligations which are not yet due and 
payable in connection with Letters of Credit which have been cash collateralized in accordance with this 
Agreement and (b) contingent indemnification obligations which are not due and payable and which by 
their terms survive the termination or expiration of this Agreement and the other Credit Documents) shall 
remain unpaid, any Lender shall have any Commitment hereunder, or there shall exist any Letter of Credit 
Exposure (other than Letter of Credit Exposure which has been cash collateralized in accordance with this 
Agreement), each Credit Party agrees to comply with the following covenants. 

Section 6.1. Debt. No Credit Party shall, nor shall it permit any of its Subsidiaries to, create, 
assume, incur, suffer to exist, or in any manner become liable, directly, indirectly, or contingently in respect 

Permitted Debt  

(a) the Obligations; 

(b) unsecured intercompany Debt incurred in the ordinary course of business owed by any 
Credit Party to any other Credit Party; 

(c) Debt in the form of accounts payable to trade creditors for goods or services and current 
operating liabilities (other than for borrowed money) which in each case are not more than 90 days past 
due, in each case incurred in the ordinary course of business, as presently conducted, unless contested in 
good faith by appropriate proceedings and adequate reserves for such items have been made in accordance 
with GAAP; 

(d) purchase money indebtedness or Capital Leases incurred prior to the Petition Date and any 
Debt issued to refinance, refund, extend, re Refinancing Indebtedness
as the principal amount of such Refinancing Indebtedness is not greater than the outstanding principal 
amount of such existing Debt plus the amount of any premiums or penalties and accrued and unpaid interest 
thereof and reasonable fees and expenses in connection therewith; 

(e) Hedging Arrangements permitted under Section 6.15; 

(f) Debt arising from the endorsement of instruments for collection in the ordinary course of 
business; 

(g) the Senior Notes; 

(h) Debt in respect of the DIP Term Loan Facility; 

(i) 
compensation or other like employee benefit claims, in each case incurred in the ordinary course of 
business; 

(j) guarantees of Debt of any Credit Party permitted under this Section 6.1; 
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(k) Debt arising from royalty agreements on customary terms entered into by the Borrower 
and its Subsidiaries in the ordinary course of business in connection with the purchase of Sand Reserves; 
and 

(l) Debt existing on the Petition Date and set forth on Schedule 6.1. 

Section 6.2. Liens. No Credit Party shall, nor shall it permit any of its Subsidiaries to, create, 
assume, incur, or suffer to exist any Lien on the Property of any Credit Party or any Subsidiary, whether 
now owned or hereafter acquired, or assign any right to receive any income, other than the following 

Permitted Liens  

(a) Liens securing the Secured Obligations; 

(b) Liens securing obligations under the DIP Term Loan Facility; 

(c) Liens impose

obligations which if overdue for a period of more than 30 days are being contested in good faith by 
appropriate procedures or proceedings and for which adequate reserves have been established; 

(d) Liens arising in the ordinary course of business out of pledges or deposits under workers 
compensation laws, unemployment insurance, old age pensions, or other social security or retirement 
benefits, or similar legislation to secure public or statutory obligations; 

(e) Liens for Taxes, assessment, or other governmental charges which are not yet delinquent 
and payable or, if overdue, which are being actively contested in good faith by appropriate proceedings and 
adequate reserves for such items have been made in accordance with GAAP; 

(f) Liens securing purchase money debt or Capital Lease obligations permitted under Section 
6.1(d); provided that each such Lien encumbers only the Property purchased in connection with the creation 
of any such purchase money debt or the subject of any such Capital Lease, and all proceeds and products 
thereof (including insurance proceeds) and accessions thereto, and the amount secured thereby is not 
increased; 

(g) encumbrances consisting of minor easements, zoning restrictions, or other restrictions on 
the use of real property that do not (individually or in the aggregate) materially affect the value of the assets 
encumbered thereby or materially impair the ability of any Credit Party to use such assets in its business, 
and none of which is violated in any material aspect by existing or proposed structures or land use; 

(h) Liens arising solely by virtue of any statutory or common law p
liens, rights of set-off or similar rights and remedies and burdening only deposit accounts or other funds 
maintained with a depository institution; 

(i) Liens on cash, deposit accounts or securities pledged or encumbered to secure performance 
of tenders, surety and appeal bonds, government contracts, performance and return of money bonds, bids, 
trade contracts, leases, statutory obligations, regulatory obligations and other obligations of a like nature 
incurred in the ordinary course of business; 

(j) judgment and attachment Liens not giving rise to an Event of Default; 
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(k) Liens in favor a banking institution arising by operation of law encumbering deposits in 
accounts held by such banking institution incurred in the ordinary course of business and which are within 
the general parameters customary in the banking industry; 

(l) Any interest or title of a lessor, sublessor, licensor or sublicensor under any lease or license 
entered into in the ordinary course of business and covering only the asset so leased or licensed; 

(m) Defects and irregularities in title to any Property which in the aggregate do not materially 
impair the fair market value or use of the Property for the purposes for which it is or may reasonably be 
expected to be held;  

(n) Liens on advance of cash or earnest money deposits in favor of the seller of any property 
to be acquired in connection with Capital Expenditures permitted hereunder, which advances shall be 
applied against the purchase price for such permitted Capital Expenditures; and 

(o) Liens on Property of the Borrower or its Subsidiaries existing on the Petition Date and set 
forth in Schedule 6.2 and refinancing, extensions renewals and replacements thereof permitted hereunder; 
provided that such Liens shall secure only those obligations which they secure on the date hereof and such 
Liens shall not be extended to cover any additional Property not subject thereto on the Petition Date. 

Section 6.3. Investments. No Credit Party shall, nor shall it permit any of its Subsidiaries to, 
make or hold Investment
contributions to the Person, investments in or the acquisition of the debt or equity securities of the Person, 
or any loans, guaranties, trade credit, or other extensions of credit to any Person, other than the following 

Permitted Investments  

(a) investments in the form of trade credit to customers of a Credit Party arising in the ordinary 
course of business and represented by accounts from such customers; 

(b) Liquid Investments; 

(c) loans, advances, or capital contributions to, or investments in, or purchases or 
commitments to purchase any stock or other securities or evidences of indebtedness of or interests in any 
Person and existing on the Petition Date, in each case as specified in the attached Schedule 6.3; provided 
that, the respective amounts of such loans, advances, capital contributions, investments, purchases and 
commitments shall not be increased (other than appreciation); 

(d) Investments by a Credit Party in or to any other Credit Party; 

(e) [Reserved]; 

(f) Investments received in connection with the bankruptcy or reorganization of, or settlement 
of delinquent accounts and disputes with, customers and suppliers, in each case, arising in the ordinary 
course of business; 

(g) guarantees of obligations (not in respect of Debt) of the Credit Parties incurred in the 
ordinary course of business;  

(h) Investments consisting of Debt or Acquisitions permitted by Article 6; and 
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(i) Investments existing on the Petition Date in wholly-owned Subsidiaries and as otherwise 
set forth on Schedule 6.3. 

Section 6.4. Acquisitions. No Credit Party shall, nor shall it permit any of its Subsidiaries to, 
make any Acquisition.   

Section 6.5. Agreements Restricting Liens. No Credit Party shall, nor shall it permit any of its 
Subsidiaries to, create, incur, assume or permit to exist any contract, agreement or understanding (other 
than (a) this Agreement, or the other Credit Documents, (b) the DIP Term Loan Facility, (c) agreements 
governing Debt permitted by Sections 6.1(d) to the extent such restrictions govern only the Property (and 
all proceeds and products thereof and accessions thereto) financed pursuant to such Debt, (d) any 
prohibition or limitation that exists pursuant to applicable requirements of a Governmental Authority, (e) 
any prohibition or limitation that restricts subletting or assignment of leasehold interests contained in any 
lease governing a leasehold interest of Borrower or its Subsidiaries and customary provisions in other 
contracts restricting assignment thereof, (f) agreements in connection with a sale of assets permitted by 
Section 6.8, and (g) any prohibition or limitation that exists in any contract to which a Credit Party is a 
party on the date hereof so long as (i) such prohibition or limitation is generally applicable and does not 
specifically prohibit any of the Debt or the Liens granted under the Credit Documents, and (ii) the 
noncompliance of such prohibition or limitation would not reasonably be expected to be adverse to the 
Administrative Agent or the Lenders) which in any way prohibits or restricts the granting, conveying, 
creation or imposition of any Lien on any of its Property (including (A) any fee owned real property of any 
Credit Party and (B) any Certificated Equipment of any Credit Party), whether now owned or hereafter 
acquired, to secure the Secured Obligations or restricts any Subsidiary from paying Restricted Payments to 
the Borrower, or which requires the consent of or notice to other Persons in connection therewith, which 
consent or notice has not been obtained or given on a permanent and irrevocable basis such that no further 
consent of or notice to such other Person is required to be given in connection with any such Lien or 
Restricted Payment. 

Section 6.6. Use of Proceeds.   

(a) No Credit Party shall, nor shall it permit any of its Subsidiaries to use the proceeds of the 
Loans or the Letters of Credit for any purposes other than the purposes set forth in Section 5.20 and in 
accordance with the Budget. No Credit Party shall, nor shall it permit any of its Subsidiaries to, directly or 
indirectly, use any part of the proceeds of Loans or Letters of Credit for any purpose which violates, or is 
inconsistent with, Regulations T, U, or X. 

(b) The Borrower will not request any Loans or Letter of Credit, and the Borrower shall not 
use, and shall procure that its Subsidiaries and its or their respective directors, officers, employees and 
agents shall not use, the proceeds of any Loan or Letter of Credit (i) in furtherance of an offer, payment, 
promise to pay, or authorization of the payment or giving of money, or anything else of value, to any person 
in violation of any Anti-Corruption Laws, (ii) for the purposes of funding, financing or facilitation of any 
activities, business or transaction of or with any Sanctioned Person, or in any Sanctioned Country, to the 
extent such activities, business or transaction would be prohibited by Sanctions if conducted by a 
corporation incorporated in the United States or in a European Union member state or the United Kingdom 
or (iii) in any manner that would result in the violation of any Sanctions applicable to any party hereto.  No 
Credit Party will use the proceeds of any Loan or Letter of Credit in any way that will violate any Anti-
Corruption Laws or Sanctions.  

Section 6.7. Corporate Actions; Accounting Changes. 
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(a) No Credit Party shall, nor shall it permit any of its Subsidiaries to, merge or consolidate 
with or into any other Person. 

(b) No Credit Party shall, nor shall it permit any of its Subsidiaries to (i) change its name, 
change its state of incorporation, formation or organization, change its organizational identification number 
or reorganize in another jurisdiction, (ii) create or suffer to exist any Subsidiary not existing on the Petition 
Date, (iii) amend, supplement, modify or restate their articles or certificate of incorporation or formation, 
limited partnership agreement, bylaws, limited liability company agreements, or other equivalent 
organizational documents in a manner that could reasonably be expected to be materially adverse to the 
interests of the Administrative Agent and the Lenders, or (iv) change the method of accounting employed 
in the preparation of the Initial Financial Statements except in accordance with GAAP or change the fiscal 
year end of the Borrower unless, in each case, approved in writing by the Required Lenders. 

Section 6.8. Sale of Assets. No Credit Party shall, nor shall it permit any of its Subsidiaries to, 
sell, convey, or otherwise transfer or dispose of (in one transaction or in a series of related transactions and 
whether effected pursuant to a division or otherwise) any of its assets except that (a) any Credit Party may 
sell Inventory in the ordinary course of business; (b) any Credit Party may sell, convey, dispose or otherwise 
transfer any of its assets to any other Credit Party; (c) any Credit Party may make dispositions of obsolete 
or worn out Property in the ordinary course of business, and dispositions of Property no longer useful or 
used by the Borrower and its Subsidiaries in the conduct of its business; (d) any Credit Party may make 
dispositions of equipment to the extent that such Property is exchanged for credit against the purchase price 
of similar replacement Property or the proceeds of which are reasonably promptly applied to the purchase 
price of such replacement Property; (e) any Credit Party may make dispositions of Liquid Investments; (f) 
any Credit Party may make dispositions of Accounts in connection with the collection or compromise 
thereof in the ordinary course of business; (g) any Credit Party may enter into leases, subleases, licenses or 
sublicenses or Property in the ordinary course of business and which do not materially interfere with the 
business of the Borrower and its Subsidiaries; (h) any Credit Party may make transfers of property subject 

Section 2.4(c)(ii) and (i) to the extent 
constituting dispositions, any Credit Party may make dispositions permitted by Sections 6.3, 6.7 and 6.9. 

Section 6.9. Restricted Payments. No Credit Party shall, nor shall it permit any of its 
Subsidiaries to make any Restricted Payments except that the Subsidiaries of the Borrower may make 
Restricted Payments to the Borrower or any other Credit Party that is a Subsidiary of the Borrower. 

Section 6.10. Affiliate Transactions. No Credit Party shall, nor shall it permit any of its 
Subsidiaries to, directly or indirectly, enter into or permit to exist any transaction or series of transactions 
(including, but not limited to, the purchase, sale, lease or exchange of Property, the making of any 
investment, the giving of any guaranty, the assumption of any obligation or the rendering of any service) 
with any of their Affiliates which are not Credit Parties unless such transaction or series of transactions is 
on terms no less favorable to the Borrower or any Subsidiary, as applicable, than those that could be 

reasonable and customary director, officer and employee compensation, including bonuses and severance 
(which compensation may be paid to affiliates of such directors, officers and employees at the direction of 
the applicable director, officer or employee), indemnification and other benefits (including retirement, 
health, stock option and other benefit plans). 

Section 6.11. Line of Business. No Credit Party shall, and shall not permit any of its Subsidiaries 
conducted on the 

collective business as presently and normally conducted. 
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Section 6.12. Hazardous Materials. No Credit Party (a) shall, nor shall it permit any of its 
Subsidiaries to, create, handle, transport, use, or dispose of any Hazardous Substance or Hazardous Waste, 
except in the ordinary course of its business and except in compliance with Environmental Law other than 
to the extent that such non-compliance could not, individually or in the aggregate, reasonably be expected 
to result in a Material Adverse Change or in any liability to the Lenders or the Administrative Agent, and 
(b) shall, nor shall it permit any of its Subsidiaries to, Release any Hazardous Substance or Hazardous 

subjected to any Release of Hazardous Substance or Hazardous Waste, except in compliance with 
Environmental Law other than to the extent that such non-compliance could not, individually or in the 
aggregate, reasonably be expected to result in a Material Adverse Change or in any liability on the Lenders 
or the Administrative Agent. 

Section 6.13. Compliance with ERISA. Except for matters that individually or in the aggregate 
could not reasonably be expected to cause a Material Adverse Change, no Credit Party shall, nor shall it 
permit any of its Subsidiaries to, directly or indirectly: (a) engage in any transaction in connection with 
which the Borrower or any Subsidiary could be subjected to either a civil penalty assessed pursuant to 
Section 502(c), (i) or (1) of ERISA or a tax imposed by Chapter 43 of Subtitle D of the Code; (b) terminate, 
or permit any member of the Controlled Group to terminate, any Plan in a manner, or take any other action 
with respect to any Plan, which could result in any liability of the Borrower, any Subsidiary or any member 
of the Controlled Group to the PBGC; (c) fail to make, or permit any member of the Controlled Group to 
fail to make, full payment when due of all amounts which, under the provisions of any Plan, agreement 
relating thereto or applicable law, the Borrower, a Subsidiary or member of the Controlled Group is required 
to pay as contributions thereto; (d) permit to exist, or allow any Subsidiary or any member of the Controlled 

of ERISA or Sections 412 or 430 of the Code with respect to any Plan; (e) permit, or allow any member of 

that is regulated under Title IV of ERISA to exceed the current value of the assets (computed on a plan 
termination basis in accordance with Title IV of ERISA) of such Plan allocable to such benefit liabilities; 
(f) contribute to or assume an obligation to contribute to, or permit any member of the Controlled Group to 
contribute to or assume an obligation to contribute to, any multiemployer plan (as defined in Section 
4001(a)(3) of ERISA); (g) acquire, or permit any member of the Controlled Group to acquire, an interest 
in any Person that causes such Person to become a member of the Controlled Group if such Person sponsors, 
maintains or contributes to, or at any time in the six-year period preceding such acquisition has sponsored, 
maintained, or contributed to, (i) any multiemployer plan (as defined in Section 4001(a)(3) of ERISA), or 
(ii) any other employee benefit plan that is subject to Title IV of ERISA under which the actuarial present 
value of the benefit liabilities under such plan exceeds the current value of the assets (computed on a plan 
termination basis in accordance with Title IV of ERISA) of such plan allocable to such benefit liabilities; 
(h) incur, or permit any member of the Controlled Group to incur, a liability to or on account of a Plan 
under sections 515, 4062, 4063, 4064, 4201 or 4204 of ERISA; or (i) contribute to or assume an obligation 
to contribute to any employee welfare benefit plan, as defined in section 3(1) of ERISA, including, without 
limitation, any such plan maintained to provide benefits to former employees of such entities, that may not 
be terminated by such entities in their sole discretion at any time without any liability. 

Section 6.14. Sale and Leaseback Transactions. No Credit Party shall, nor shall it permit any of 
its Subsidiaries to, sell or transfer to a Person any Property, whether now owned or hereafter acquired, if at 
the time or thereafter the Borrower or a Subsidiary shall lease as lessee such Property or any part thereof or 
other Property which the Borrower or a Subsidiary intends to use for substantially the same purpose as the 
Property sold or transferred. 
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Section 6.15. Limitation on Hedging. No Credit Party shall, nor shall it permit any of its 
Subsidiaries to, (a) purchase, assume, or hold a speculative position in any commodities market or futures 
market or enter into any Hedging Arrangement for speculative purposes; or (b) be party to or otherwise 
enter into any Hedging Arrangement which (i) is entered into for reasons other than as a part of its normal 
business operations as a risk management strategy and/or hedge against changes resulting from market 

its Subsidiaries to any margin call requirements or otherwise requires the Borrower or any of its Subsidiaries 
to put up money, assets or other security (other than unsecured letters of credit). Furthermore, no Credit 
Party shall, nor shall it permit any of its Subsidiaries be party to or otherwise enter into any Hedging 
Arrangement which relate to interest rates if such Hedging Arrangement relate to payment obligations on 
Debt which is not permitted to be incurred under Section 6.1 above, the aggregate notional amount of all 
such Hedging Arrangements exceeds 100% of the outstanding principal balance of the Debt to be hedged 
by such Hedging Arrangements or an average of such principal balances calculated using a generally 
accepted method of matching interest swap contracts to declining principal balances, the floating rate index 
of each such contract generally matches the index used to determine the floating rates of interest on the 
corresponding indebtedness to be hedged by such contract, such Hedging Arrangement is with a 
counterparty or has a guarantor of the obligation of the counterparty who (unless such counterparty is a 
Lender or one of its Affiliates) at the time the Hedging Arrangement is made is rated lower than A by S & 

index used to determine the floating rates of interest on the corresponding Debt to be hedged by such 
Hedging Arrangement. 

Section 6.16. Minimum Liquidity.  The Credit Parties shall not permit Liquidity at any time to 
be less than $12,500,000. 

Section 6.17. Landlord Agreements. No Credit Party shall, nor shall it permit any of its 
Subsidiaries to (a) hold, store or otherwise maintain any equipment or Inventory that is intended to 
constitute Collateral pursuant to the Security Documents at premises which are not owned by a Credit Party 
and located in the U.S. unless (i) such equipment is located at the job site under which such equipment is 
then currently under contract, (ii) such equipment or Inventory is located at premises within the U.S. that 
are not owned by a Credit Party and with respect to which such Credit Party has used commercially 
reasonable efforts to obtain a lien waiver or subordination agreement in form and substance satisfactory to 
the Administrative Agent, (iii) such equipment is office equipment, (iv) such equipment or Inventory is in 
transit or being temporarily stored for the purposes of being transported, (v) such equipment is off location 
for servicing, repairs or modification, (vi) such equipment is being held for delivery, or (vii) the aggregate 
value of all equipment and Inventory located at premises which are not owned by a Credit Party and with 
respect to which a Credit Party has not used commercially reasonable efforts to obtain a lien waiver or 
subordination agreement in form and substance satisfactory to the Administrative Agent does not exceed 
$500,000, or (b) after the date hereof, enter into any new verbal or written leases for premises with any 
Person who has not executed a lien waiver or subordination agreement in form and substance satisfactory 
to the Administrative Agent unless the equipment or Inventory located on such premises would fall under 
any of the provisions in the foregoing clause (a).  

Section 6.18. Operating Leases. The Credit Parties and their Subsidiaries, taken as a whole, shall 
not at any time have obligations as lessee with respect to Operating Leases (including all lease payments 
with respect to all Operating Leases entered into by any Credit Party or Subsidiary but excluding payments 
for taxes, insurance, and other non-rental expenses to the extent not included within the stated amount of 
the rental payments under Operating Leases) exceeding $25,000,000 during any fiscal year. 

Section 6.19. Amendment of Material Contracts.  No Credit Party shall, nor shall it permit any 
of its Subsidiaries to, amend, restate, supplement or otherwise modify any Material Contract and any 
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agreement or documentation relating thereto, in each case in a manner materially adverse to the interests of 
the Administrative Agent or the Lenders, without the prior written consent of the Required Lenders; 
provided that the modification of prepetition Railcar Leases to reject and/or replace such Railcar Leases 
with Railcar Leases providing for, inter alia, reduced rates and fleet sizes shall not be a modification 
materially adverse to the interests of the Administrative Agent or the Lenders. 

Section 6.20. Budget Variance.  As of the Friday after the fourth full calendar week ending after 
Testing Date

commencing on the Petition Date or such immediately preceding Testing Date and ending on the relevant 
Testing Period

calendar week in which the Petition Date occurs), the Borrower shall not permit the aggregate actual cash 
expenses and disbursements other than Professional Fees made by the Borrower and its Subsidiaries during 
such Testing Period to be greater than 115% of the projected aggregate cash expenses and disbursements 
other than Professional Fees as set forth in the Budget for such Testing Period. 

Section 6.21. Capital Expenditures.  No Credit Party shall, nor shall it permit any of its 
Subsidiaries to, incur or commit to incur any Capital Expenditures other than Capital Expenditures set forth 
in the Budget. 

Section 6.22. Key Employee Plans.  No Credit Party shall (a)(i) enter into any key employee or 
executive incentive or retention plan, other than such plans in effect as of the Petition Date or (ii) amend or 
modify any existing key employee retention plan and incentive plan in a manner that increases benefits 
payable thereunder, unless such plan, amendment or modification, as applicable, is either consistent with 
the terms of the RSA or reasonably satisfactory to the Required Lenders and (b) other than (i) the payments 
of salary or wages and (ii) the retention payments made by certain Credit Parties prior to the Effective Date, 
in each case to managers, officers, and management- or executive-level employees of any of the Credit 
Parties, make any grant or payment after the Effective Date (including pursuant to a key employee or 
executive incentive or retention plan or other similar agreement or arrangement) to any director, manager, 
officer, or management- or executive-level employee of any of the Credit Parties.; 

Section 6.23. Superpriority Claims.  No Credit Party shall create or permit to exist any 
Superpriority Claim other than Superpriority Claims permitted by the DIP Order (including the Carve-Out). 

Section 6.24. Repayment of DIP Term Loan Credit Agreement.  No Credit Party shall use or 
permit the use of any Net Cash Proceeds from a Prepayment Event with respect to ABL Priority Collateral 
to repay obligations under the DIP Term Loan Facility. 

ARTICLE 7 

DEFAULT AND REMEDIES 

Section 7.1. Events of Default. The occurrence of any of the following events shall constitute 
 

(a) Payment Failure. Any Credit Party fails to pay any principal, interest or any other amount 
(including fees, reimbursements and indemnifications) when due under this Agreement or any other Credit 
Document; 

(b) False Representation or Warranties. Any representation or warranty made or deemed to be 
made by any Credit Party, the Canadian Subs or any officer thereof in this Agreement, in any other Credit 
Document or in any certificate delivered in connection with this Agreement or any other Credit Document 
is incorrect, false or otherwise misleading in any material respect at the time it was made or deemed made; 
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(c) Breach of Covenant. (i) Any breach by any Credit Party or the Canadian Subs of any of the 
covenants in Section 5.1(a), Section 5.2(d), Section 5.2(h), Section 5.3(a), Section 5.11, Section 5.15, 
Section 5.20 or Article 6 (other than Sections 6.11, 6.12 or 6.17) of this Agreement or (ii) any breach by 
any Credit Party or the Canadian Subs of any other covenant contained in this Agreement or any other 
Credit Document and such breach shall remain unremedied for a period of five (5) days following the earlier 
of (A) the date on which Administrative Agent gave notice of such failure to Borrower and (B) the date any 
Responsible Officer of the Borrower or any Subsidiary acquires actual knowledge of such failure (such 
grace period to be applicable only in the event such Default can be remedied by corrective action of the 
Borrower or any Subsidiary); 

(d) Guaranties. Any provisions in the Guaranties shall at any time (before its expiration 
according to its terms) and for any reason cease to be in full force and effect and valid and binding on the 
Guarantors party thereto or shall be contested by any party thereto; any Guarantor shall deny it has any 
liability or obligation under such Guaranties; 

(e) Security Documents. Any Security Document shall at any time and for any reason cease to 
create an Acceptable Security Interest in Collateral with a fair value in excess of $500,000 in the aggregate 
purported to be subject to such agreement in accordance with the terms of such agreement or any material 
provisions thereof shall cease to be in full force and effect and valid and binding on the Credit Party that is 
a party thereto or any such Person shall so state in writing (unless released or terminated pursuant to the 

possession of any stock certificates, promissory notes or other instruments delivered to it under the Security 
Documents; 

(f) Cross-Default. (i) The Borrower, the Canadian Subs or any Guarantor shall fail to pay any 
principal of or premium or interest (A) under the DIP Term Loan Credit Agreement or (B) on its other Debt 
incurred after the Petition Date which is outstanding in a principal amount of at least $1,000,000 
individually or when aggregated with all such Debt of the Borrower and the Subsidiaries so in default (but 
excluding Debt hereunder) when the same becomes due and payable (whether by scheduled maturity, 
required prepayment, acceleration, demand or otherwise), and such failure shall continue after the 
applicable grace period, if any, specified in the agreement or instrument relating to such Debt; or (ii) any 
other event shall occur or condition shall exist under any agreement or instrument relating to (A) the DIP 
Term Loan Credit Agreement or (B) to its other Debt incurred after the Petition Date which is outstanding 
in a principal amount of at least $1,000,000 individually or when aggregated with all such Debt of the 
Borrower and the Subsidiaries so in default (other than Debt hereunder), and shall continue after the 
applicable grace period, if any, specified in such agreement or instrument, if the effect of such event or 
condition is to accelerate, or to permit the acceleration of, the maturity of such Debt prior to the stated 
maturity thereof; provided that 
in respect of Hedging Arrangements at any time shall be the maximum aggregate amount (giving effect to 
any netting agreements) that would be required to be paid if such Hedging Arrangements were terminated 
at such time; 

(g) Settlements; Adverse Judgment. The Borrower or any of its Subsidiaries enters into a 
settlement of any claim against any of them when a suit has been filed or suffers final judgments against 
any of them since the Petition Date in an aggregate amount, less (i) any insurance proceeds covering such 
settlements or judgments which are received or as to which the insurance carriers have not denied liability 
and (ii) with respect to settlements, any portion of such settlement not required to be paid in cash during 
the term of this Agreement, greater than $1,000,000 and, in the case of final judgments, there shall be any 
period of 30 consecutive days during which a stay of enforcement of such judgments, by reason of a pending 
appeal or otherwise, shall not be in effect (including as a result of the automatic stay under the Chapter 11 
Cases); 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 160 of 291



 

89 
 
US-DOCS\116849130.8 

(h) Termination Events. Any Termination Event with respect to a Plan shall have occurred, 
and, 30 days after notice thereof shall have been given to the Borrower by the Administrative Agent, such 
Termination Event shall not have been corrected and shall have created and caused to be continuing a 
material risk o
defined in Section 4001(a)(2) of ERISA), which termination could reasonably be expected to result in a 
liability of, or liability for withdrawal could reasonably be expected to be, greater than $500,000; 

(i) Plan Withdrawals. The Borrower or any member of the Controlled Group as employer 
under a Multiemployer Plan shall have made a complete or partial withdrawal from such Multiemployer 
Plan and such withdrawing employer shall have incurred a withdrawal liability in an annual amount 
exceeding $500,000; 

(j) Credit Documents. (i) Any material provision of any Credit Document, except to the extent 
permitted by the terms thereof, shall for any reason cease to be valid and binding on the Borrower or a 
Guarantor or any of their respective Subsidiaries or any such Person shall so state in writing or (ii) the 

of any of the terms or provisions of any Credit Document (other than this Agreement), which default or 
breach continues beyond any grace period therein provided; 

(k) Material Contracts. The occurrence of any breach or nonperformance by any Person under 
a Material Contract or any early termination of any Material Contract, which breach, nonperformance or 
early termination could reasonably be expected to cause a Material Adverse Change; provided that the 

Bankruptcy Code, including inter alia rejection or cure and assumption of Material Contracts, shall not, and 
shall not be expected to, cause a Material Adverse Change; or 

(l) Change in Control. The occurrence of a Change in Control. 

(m) Bankruptcy Related Events. The occurrence of any of the following: 

(i) (A) The entry of an order dismissing the Chapter 11 Cases or converting the 
Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, (B) the entry of an order 
appointing a chapter 11 trustee in the Chapter 11 Cases, (C) the entry of an order in the Chapter 11 
Case appointing an examiner having expanded powers (beyond those set forth under Sections 
1106(a)(3) and (4) of the Bankruptcy Code) and (D) the filing of any pleading by any Credit Party 
seeking, or otherwise consenting to, any of the matters set forth in clauses (A) through (C) above. 

(ii) (A) An amendment, supplement or other modification shall have been made to, or 
a consent or waiver shall have been granted with respect to any departure by any person from the 
provisions of, the Approved Plan (without giving effect to such amendment, supplement, 
modification, consent or waiver), in each case, in a manner that is not permitted pursuant to the 
definition thereof (it being agreed an amendment, supplement or other modification to the 
Approved Plan to provide for both the payment in full and in cash of all Secured Obligations under 
this Agreement (including the cash collateralization of any Letters of Credit) and the termination 
of all Commitments hereunder, and all claims under the Existing Credit Agreement on the Effective 
Date and for third party releases in favor of the Administrative Agent, the Lenders and any other 
secured parties under the Existing Credit Agreement, this Agreement or other Credit Documents 

Cash Pay Plan
any plan other than the Approved Plan or a Cash Pay Plan is filed by, or with the support of, a Loan 
Party without the consent of the Required Lenders, (C) the Loan Parties shall have commenced or 
participated in furtherance of any solicitation in respect of a proposed plan or reorganization other 
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than the Approved Plan or a Cash Pay Plan, (D) the Bankruptcy Court shall terminate or reduce the 
period pursuant to Section 1121 of the Bankruptcy Code during which the Credit Parties have the 
exclusive right to file a plan of reorganization and solicit acceptances thereof, (E) the Bankruptcy 
Court shall grant relief that is inconsistent with the Approved Plan in any material respect and that 
is advers
Credit Documents or (F) any of the Credit Parties or any of their affiliates shall file any motion or 
pleading with the Bankruptcy Court that is inconsistent in any material respect with the Approved 
Plan and such motion or pleading has not been withdrawn prior to the earlier of (y) three (3) 
Business Days of the Borrower receiving notice from the Administrative Agent and (z) entry of an 
order of the Bankruptcy Court approving such motion or pleading. 

 
(iii) The entry of the Final Order shall not have occurred on or before the Final Order 

Entry Deadline, or there shall be a breach by any Loan Party of any material provisions of the 
Interim Order (prior to entry of the Final Order) or the Final Order, or the Interim Order (prior to 
entry of the Final Order) or Final Order shall cease to be in full force and effect or shall have been 
reversed, modified, amended, stayed, vacated or subject to stay pending appeal, in the case of any 
modification or amendment, without the prior written consent of Administrative Agent and 
Required Lenders. 

(iv) Other than the DIP Order in respect of the Carve-oOut, the entry of an order in the 
Chapter 11 Cases charging any of the Collateral under Section 506(c) of the Bankruptcy Code 
against the Lenders under which any person takes action against the Collateral or that becomes a 
final non-appealable order, or the commencement of other actions that is adverse to the 
Administrative Agent or the Lenders or their respective rights and remedies under the DIP Facility 
in any of the Chapter 11 Cases or inconsistent with the Credit Documents.  

(v) The entry of an order granting relief from any stay of proceeding (including, 
without limitation, the automatic stay) so as to allow a third party to proceed with foreclosure (or 
granting of a deed in lieu of foreclosure) against any asset with a value in excess of $250,000. 

(vi) The payment of any pre-Petition Date claims (other than (i) in respect of accrued 
payroll and related expenses as of the Petition Date) or (ii) as permitted by the RSA, the Interim 
Order, the Final Order, or pursuant to an order entered in the Chapter 11 Cases that is supported, 
or not objected to, by the Required Lenders. 

(vii) Any lien securing or Superpriority Claim in respect of the obligations under the 
DIP Facility shall cease to be valid, perfected (if applicable) and enforceable in all respects or to 
have the priority granted under the Interim Order and the Final Order, as applicable.  

(viii) The existence of any claims or charges (including any grant of adequate 
protection), or the entry of any order of the Bankruptcy Court authorizing any claims or charges  
(including any grant of adequate protection), other than in respect of the DIP Facility, the DIP Term 
Loan Facility and the Carve-Out or as otherwise permitted under the Credit Documents and the 
DIP Term Loan Documents, entitled to superpriority under Section 364(c)(1) of the Bankruptcy 
Code pari passu or senior to the DIP Facility or the DIP Term Loan Facility (other than in respect 
of claims or charges to the DIP Term Loan Priority Collateral in respect of the DIP Term Loan 
Documents), or there shall arise or be granted by the Bankruptcy Court (A) any claim having 
priority over any or all administrative expenses of the kind specified in clause (b) of Section 503 
or clause (b) of Section 507 of the Bankruptcy Code (other than the Carve Out and the DIP Term 
Loan Documents) that is pari passu or senior to the Superpriority Claim or (B) any Lien on the 
Collateral having a priority senior to or pari passu with the liens and security interests granted 
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pursuant to the DIP Order and the Credit Documents, except as expressly provided herein or in the 
Interim Order or the Final Order, whichever is in effect.  

(ix) The Credit Parties or any of their Subsidiaries, shall obtain court authorization to 
commence, or shall commence, join in, assist or otherwise participate as an adverse party in any 
suit or other proceeding against the Administrative Agent or any of the Lenders relating to the DIP 
Facility or the Existing Credit Agreement. 

(x) Failure to satisfy any of the Milestones in accordance with the terms relating to 
such Milestone.  

(xi) After the entry thereof by the Bankruptcy Court, the Confirmation Order shall 
cease to be in full force and effect, or any Credit Party shall fail to satisfy in full all obligations 
under the DIP Facility (or convert the DIP Facility into the Exit Facility) on or prior to the effective 
date of the Approved Plan or fail to comply in any material respect with the Confirmation Order, 
or the Confirmation Order shall have been revoked, remanded, vacated, reversed, rescinded or 

treatment or inconsistent with the Credit Documents, (b) alters the debt capital structure of the 
Credit Parties as set forth in the Approved Plan, (c) allows for the incurrence of indebtedness upon 
or in conjunction with the effective date of the Approved Plan not otherwise contemplated under 
the Approved Plan (without giving effect to any such modification or supplement) or (d) changes 
the priority or treatment of any indebtedness from that set forth in the Approved Plan (without 
giving effect to any such modification or supplement).  

(xii) Except as otherwise consented to by the Required Lenders, any sale, conveyance, 
disposition or other transfer of all or a material portion of the Collateral pursuant to the Bankruptcy 
Code other than as permitted pursuant (x) the Interim Order or the Final Order, (y) the Approved 
Plan or (z) the Credit Documents. 

(xiii) [Reserved]. 

(xiv) The RSA is terminated or ceases to be in full force and effect. 

(xv) The Backstop Agreement is terminated or ceases to be in full force and effect. 

(xvi) The Credit Parties (A) file any motion or application, including in connection with 
a plan of reorganization, seeking authority to reject, assume, assume and assign, amend, 
supplement, or modify any Railcar Lease, or (B) amend, modify, supplement, extend, terminate, or 
otherwise enter into a modified arrangement with respect to any Railcar Lease, in each case, without 
the prior written consent of the Required Lenders. 

 
(xvii) The Credit Parties, taken as a whole, cease to conduct substantially all of their 

business operations without the prior written consent of the Required Lenders. 

(xviii) The Interim Order or the Final Order shall be vacated, reversed or stayed in any 
respect, or modified or amended in any material respect, without the consent of the Required 
Lenders. 

(xix) Any Credit Party fail to comply with the Interim Order or the Final Order in any 
material respect. 
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(xx) At any time after the entry of the Final Order, the sum of (A) aggregate principal 
amount of outstanding loans under the DIP Term Loan Facility and (B) the unfunded commitments 
under the DIP Term Loan Facility shall be (1) less than $40,000,000 or (2) more than $60,000,000. 

(xxi) Any Credit Party shall commence, join in, assist or otherwise participate (or 
attempt to commence, join in, assist or otherwise participate) as an adverse party in any suit or other 
proceeding against the Administrative Agent or any of the Lenders to (A) contest the validity or 
enforceability of any Credit Document or (B) contest the validity or perfection of any Lien securing 
the Obligations. 

(n) Change in CEO.  At any time prior to the Effective Date (as defined in the RSA), Mr. 
Robert Rasmus shall cease to serve as Chief Executive Officer of the Borrower for any reason; provided, 
that an Event of Default shall not occur under this Section 7.1(n) if, within three (3) Business Days of the 
date that Mr. Rasmus ceases to serve as Chief Executive Officer of the Borrower for any reason, the board 
of directors, managing member or other governing body of the Borrower and each of its Subsidiaries, as 
applicable, appoints Mr. Ryan Omohundro, of Alvarez & Marsal North America, LLC (or such other person 

CRO
of the Borrower and each of its Subsidiaries and bestows upon the CRO all duties and responsibilities 
customarily associated with such position, including, without limitation, the duties and responsibilities 
exercised by Mr. Rasmus as of the Effective Date. 

Section 7.2. Optional Acceleration of Maturity. If any Event of Default shall have occurred and 
be continuing, then, and in any such event, 

(a) the Administrative Agent (i) shall at the request, and may with the consent, of the Required 
Lenders, by notice to the Borrower, declare that the obligation of each Lender to make Loans and the 
obligation of the Issuing Lenders to issue Letters of Credit shall be terminated, whereupon the same shall 
forthwith terminate, and (ii) shall at the request, and may with the consent, of the Required Lenders, by 
notice to the Borrower, declare the Revolving Notes, all accrued and unpaid interest thereon, and all other 
amounts payable under this Agreement to be forthwith due and payable, whereupon the Revolving Notes, 
all such interest, and all such amounts shall become and be forthwith due and payable in full, without 
presentment, demand, protest or further notice of any kind (including, without limitation, any notice of 
intent to accelerate or notice of acceleration), all of which are hereby expressly waived by each of the Credit 
Parties, 

(b) the Borrower shall, on demand of the Administrative Agent at the request or with the 
consent of the Required Lenders, deposit with the Administrative Agent into the Cash Collateral Account 
an amount of cash equal to the outstanding Letter of Credit Exposure as security for the Secured Obligations 
to the extent the Letter of Credit Obligations are not otherwise paid or cash collateralized at such time, and 

(c) the Administrative Agent shall at the request of, and may with the consent of, the Required 
Lenders proceed to enforce its rights and remedies under the Security Documents, the Guaranty, or any 
other Credit Document for the ratable benefit of the Secured Parties by appropriate proceedings. 

Section 7.3. Set-off. Upon (a) the occurrence and during the continuance of any Event of 
Default and (b) the making of the request or the granting of the consent, if any, specified by Section 7.2 to 
authorize the Administrative Agent to declare the Revolving Notes and any other amount payable hereunder 
due and payable pursuant to the provisions of Section 7.2, the Administrative Agent, each Lender, and each 
of their respective Affiliates is hereby authorized at any time and from time to time, to the fullest extent 
permitted by law, to set off and apply any and all deposits (general or special, time or demand, provisional 
or final) at any time held and other indebtedness at any time owing by the Administrative Agent, such 
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Lender, or any such Affiliate to or for the credit or the account of any Credit Party against any and all of 
the obligations of the Borrower now or hereafter existing under this Agreement, the Revolving Notes held 
by the Administrative Agent, such Lender, or such Affiliate, and the other Credit Documents, irrespective 
of whether or not the Administrative Agent, such Lender, or such Affiliate shall have made any demand 
under this Agreement, such Revolving Note, or such other Credit Documents, and although such obligations 
may be unmatured. Each Lender agrees to promptly notify the Borrower and the Administrative Agent after 
any such set off and application made by such Lender or its Affiliate, provided that the failure to give such 
notice shall not affect the validity of such set off and application. The rights of the Administrative Agent 
and each Lender under this Section 7.3 are in addition to any other rights and remedies (including, without 
limitation, other rights of set off) which the Administrative Agent or such Lender may have. 

Section 7.4. Remedies Cumulative. No Waiver. No right, power, or remedy conferred to any 
Lender in this Agreement or the Credit Documents, or now or hereafter existing at law, in equity, by statute, 
or otherwise shall be exclusive, and each such right, power, or remedy shall to the full extent permitted by 
law be cumulative and in addition to every other such right, power or remedy. No course of dealing and no 
delay in exercising any right, power, or remedy conferred to any Lender in this Agreement and the Credit 
Documents or now or hereafter existing at law, in equity, by statute, or otherwise shall operate as a waiver 
of or otherwise prejudice any such right, power, or remedy. Any Lender may cure any Event of Default 
without waiving the Event of Default. No notice to or demand upon the Borrower or any other Credit Party 
shall entitle the Borrower or any other Credit Party to similar notices or demands in the future. 

Section 7.5. Application of Payments. Prior to an Event of Default, all payments made 
hereunder shall be applied by the Administrative Agent as directed by the Borrower, but subject to the terms 
of this Agreement, including the application of prepayments according to Section 2.4 and Section 2.11. 
During the existence of an Event of Default, subject to the applicable DIP Order and the Intercreditor 
Agreement, all payments and collections received by the Administrative Agent shall be applied to the 
Secured Obligations in accordance with Section 2.11 and otherwise in the following order (other than funds 
held in the Cash Collateral Account, which shall be applied in accordance with Section 2.2(h)): 

FIRST, to the payment of that portion of the Secured Obligations constituting fees, 
indemnities, expenses and other amounts, including attorney fees, payable to the Administrative 
Agent in its capacity as such, the Issuing Lenders in their respective capacities as such, ratably 
among the Administrative Agent and the Issuing Lenders in proportion to the respective amounts 
described in this clause First payable to them; 

SECOND, to the payment of that portion of the Secured Obligations constituting fees, 
indemnities and other amounts (other than principal and interest) payable to the Lenders in their 
respective capacities as such, ratably among the Lenders in proportion to the respective amounts 
described in this clause Second payable to them; 

THIRD, to the payment of all accrued and unpaid interest on the Loans and any borrowed 
amounts in respect of Letters of Credit, ratably among the Lenders and the Issuing Lenders in 
proportion to the respective amounts described in this clause Third payable to them; 

FOURTH, to the payment of any then due and owing principal of the Loans and any 
borrowed amounts in respect of Letters of Credit (the amounts so applied to be distributed ratably 
among the Lenders (and to the extent applicable to the payment of any Secured Obligations in 
respect of Hedging Arrangements, the Swap Counterparties and to the extent applicable to Banking 
Services Obligations, the Lenders or their Affiliates that are owed such obligations, with respect to 
Hedging Arrangements and Banking Services Obligations, to the extent that Reserves have been 
established with respect to such amounts) pro rata in accordance with the principal amounts of the 
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Secured Obligations owed to them on the date of any such distribution), and when applied to make 
distributions by the Administrative Agent to pay the principal amount of the outstanding Loans, 
pro rata to the Lenders; 

FIFTH, to the Administrative Agent to deposit into the Cash Collateral Account for the 
account of the Issuing Lenders, to cash collateralize any Letter of Credit Exposure then outstanding;  

SIXTH, to the payment of any amounts owing in respect of Hedging Arrangements, the 
Swap Counterparties and to the extent applicable to Banking Service Obligations, the Lenders or 
their Affiliates that are owed such obligations, to the extent not paid pursuant to clause Fourth 
above; and 

SEVENTH, the balance, if any, after all of the Secured Obligations have been indefeasibly 
paid in full, to the Credit Parties, their successors or assigns, or as a court of competent jurisdiction 
may otherwise direct. 

Excluded Swap Obligations with respect to any Guarantor shall not be paid with amounts received from 
such Guarantor or its assets, but appropriate adjustments shall be made with respect to payments from other 
Credit Parties to preserve the allocation to Secured Obligations otherwise set forth above in this Section 
7.6. 

ARTICLE 8 

THE ADMINISTRATIVE AGENT 

Section 8.1. Appointment, Powers and Immunities. Each Lender hereby irrevocably appoints 
and authorizes the Administrative Agent to act as its agent under this Agreement and the other Credit 
Documents with such powers and discretion as are specifically delegated to the Administrative Agent by 
the terms of this Agreement and the other Credit Documents, together with such other powers as are 
reasonably incidental thereto. The Administrative Agent (which term as used in this sentence and in Section 
8.5 and the first sentence of Section 8.6 
directors, employees, and agents): (a) shall not have any duties or responsibilities except those expressly 
set forth in this Agreement and shall not be a trustee or fiduciary for any Lender; (b) shall not be responsible 
to the Lenders for any recital, statement, representation, or warranty (whether written or oral) made in or in 
connection with any Credit Document or any certificate or other document referred to or provided for in, 
or received by any of them under, any Credit Document, or for the value, validity, effectiveness, 
genuineness, enforceability, or sufficiency of any Credit Document, or any other document referred to or 
provided for therein or for any failure by any Credit Party or any other Person to perform any of its 
obligations thereunder; (c) shall not be responsible for or have any duty to ascertain, inquire into, or verify 
the performance or observance of any covenants or agreements by any Credit Party or the satisfaction of 
any condition or to inspect the Property (including the books and records) of any Credit Party or any of its 
Subsidiaries or Affiliates; (d) shall not be required to initiate or conduct any litigation or collection 
proceedings under any Credit Document unless requested by the Required Lenders in writing and it receives 
indemnification satisfactory to it from the Lenders; and (e) shall not be responsible for any action taken or 
omitted to be taken by it under or in connection with any Credit Document, except for its own gross 
negligence or willful misconduct. The Administrative Agent may employ agents and attorneys-in-fact and 
shall not be responsible for the negligence or misconduct of any such agents or attorneys-in-fact selected 
by the Administrative Agent with reasonable care. 

The Lead Arranger, in its capacity as such, shall have no right, power, obligation, liability, responsibility 
or duty under this Agreement other than those applicable to all Lenders as such.  Without limiting the 
foregoing, the Lead Arranger shall not have nor be deemed to have a fiduciary relationship with any Lender.  
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Each Lender hereby makes the same acknowledgments with respect to the Lead Arranger as it makes with 
respect to the Administrative Agent in the preceding paragraph.   

Section 8.2. Reliance by Administrative Agent. The Administrative Agent shall be entitled to 
rely upon any certification, notice, instrument, writing, or other communication (including, without 
limitation, any thereof by telephone or electronic mail) believed by it to be genuine and correct and to have 
been signed, sent or made by or on behalf of the proper Person or Persons, and upon advice and statements 
of legal counsel (including counsel for any Credit Party), independent accountants, and other experts 
selected by the Administrative Agent. The Administrative Agent may deem and treat the payee of any 
Revolving Notes as the holder thereof for all purposes hereof unless and until the Administrative Agent 
receives and accepts an Assignment and Acceptance executed in accordance with Section 9.7. As to any 
matters not expressly provided for by this Agreement, the Administrative Agent shall not be required to 
exercise any discretion or take any action, but shall be required to act or to refrain from acting (and shall be 
fully protected in so acting or refraining from acting) upon the instructions of the Required Lenders, and 
such instructions shall be binding on all of the Lenders; provided, however, that the Administrative Agent 
shall not be required to take any action that exposes the Administrative Agent to personal liability or that 
is contrary to any Credit Document or applicable law or unless it shall first be indemnified to its satisfaction 
by the Lenders against any and all liability and expense which may be incurred by it by reason of taking 
any such action. 

Section 8.3. Defaults. The Administrative Agent shall not be deemed to have knowledge or 
notice of the occurrence of a Default unless the Administrative Agent has received written notice from a 

event that the Administrative Agent receives such a notice of the occurrence of a Default, the Administrative 
Agent shall give prompt notice thereof to the Lenders. The Administrative Agent shall (subject to Section 
8.2) take such action with respect to such Default as shall reasonably be directed by the Required Lenders, 
provided that, unless and until the Administrative Agent shall have received such directions, the 
Administrative Agent may (but shall not be obligated to) take such action, or refrain from taking such 
action, with respect to such Default as it shall deem advisable in the best interest of the Lenders. 

Section 8.4. Rights as Lender. With respect to its Commitments and the Loans made by it, 
JPMCB (and any successor acting as Administrative Agent) in its capacity as a Lender hereunder shall have 
the same rights and powers hereunder as any other Lender and may exercise the same as though it were not 

indicates, include the Administrative Agent in its individual capacity. JPMCB (and any successor acting as 
Administrative Agent) and its Affiliates may (without having to account therefor to any Lender) accept 
deposits from, lend money to, make investments in, provide services to, and generally engage in any kind 
of lending, trust, or other business with any Credit Party or any of its Subsidiaries or Affiliates as if it were 
not acting as Administrative Agent, and JPMCB (and any successor acting as Administrative Agent) and 
its Affiliates may accept fees and other consideration from any Credit Party or any of its Subsidiaries or 
Affiliates for services in connection with this Agreement or otherwise without having to account for the 
same to the Lenders. 

Section 8.5. Indemnification. THE LENDERS SEVERALLY AGREE TO INDEMNIFY THE 
ADMINISTRATIVE AGENT, THE ISSUING LENDERS AND EACH OF THEIR RESPECTIVE 
AFFILIATES AND THEIR RESPECTIVE DIRECTORS, OFFICERS, EMPLOYEES, AND AGENTS 
(TO THE EXTENT NOT REIMBURSED BY THE BORROWER), RATABLY ACCORDING TO THE 
RESPECTIVE PRINCIPAL AMOUNTS OF THE LOANS THEN HELD BY EACH OF THEM (OR IF 
NO PRINCIPAL OF THE LOANS IS AT THE TIME OUTSTANDING, RATABLY ACCORDING TO 
THE RESPECTIVE AMOUNTS OF THE COMMITMENTS THEN HELD BY EACH OF THEM, OR, 
IF NO SUCH PRINCIPAL AMOUNTS ARE THEN OUTSTANDING AND NO COMMITMENTS ARE 
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THEN EXISTING, RATABLY ACCORDING TO THE COMMITMENTS HELD BY EACH OF THEM 
IMMEDIATELY PRIOR TO THE TERMINATION OR EXPIRATION THEREOF), FROM AND 
AGAINST ANY AND ALL LIABILITIES, OBLIGATIONS, LOSSES, DAMAGES, PENALTIES, 
ACTIONS, JUDGMENTS, SUITS, COSTS, EXPENSES, OR DISBURSEMENTS OF ANY KIND OR 
NATURE WHATSOEVER WHICH MAY BE IMPOSED ON, INCURRED BY, OR ASSERTED 
AGAINST THE ADMINISTRATIVE AGENT OR ISSUING LENDERS IN ANY WAY RELATING TO 
OR ARISING OUT OF THIS AGREEMENT OR ANY ACTION TAKEN OR OMITTED BY THE 
ADMINISTRATIVE AGENT OR THE ISSUING LENDERS UNDER THIS AGREEMENT OR ANY 
OTHER CREDIT DOCUMENT (IN ALL CASES. WHETHER OR NOT CAUSED BY OR ARISING. 
IN WHOLE OR IN PART. OUT OF THE COMPARATIVE. CONTRIBUTORY OR SOLE 
NEGLIGENCE OF THE ADMINISTRATIVE AGENT OR THE ISSUING LENDERS). AND 
INCLUDING, WITHOUT LIMITATION, ENVIRONMENTAL LIABILITIES, PROVIDED THAT NO 
LENDER SHALL BE LIABLE FOR ANY PORTION OF SUCH LIABILITIES, OBLIGATIONS, 
LOSSES, DAMAGES, PENALTIES, ACTIONS, JUDGMENTS, SUITS, COSTS, EXPENSES, OR 
DISBURSEMENTS FOUND IN A FINAL NON-APPEALABLE JUDGMENT BY A COURT OF 
COMPETENT JURISDICTION TO HAVE 

LIMITATION OF THE FOREGOING, EACH LENDER AGREES TO REIMBURSE THE 
ADMINISTRATIVE AGENT AND THE ISSUING LENDERS PROMPTLY UPON DEMAND FOR ITS 
RATABLE SHARE (DETERMINED AS SET FORTH ABOVE IN THIS PARAGRAPH) OF ANY OUT 
OF POCKET EXPENSES (INCLUDING COUNSEL FEES) INCURRED BY THE ADMINISTRATIVE 
AGENT OR THE ISSUING LENDERS IN CONNECTION WITH THE PREPARATION, EXECUTION, 
DELIVERY, ADMINISTRATION, MODIFICATION, AMENDMENT, OR ENFORCEMENT 
(WHETHER THROUGH NEGOTIATIONS, LEGAL PROCEEDINGS, OR OTHERWISE) OF, OR 
LEGAL ADVICE IN RESPECT OF RIGHTS OR RESPONSIBILITIES UNDER, THIS AGREEMENT 
OR ANY OTHER CREDIT DOCUMENT, TO THE EXTENT THAT THE ADMINISTRATIVE AGENT 
OR THE ISSUING LENDERS IS NOT REIMBURSED FOR SUCH BY THE BORROWER. 

Section 8.6. Non-Reliance on Administrative Agent, Lead Arranger and Other Lenders.  

(a) Each Lender agrees that it has, independently and without reliance on the Administrative 
Agent, the Lead Arranger or any other Lender, and based on such documents and information as it has 
deemed appropriate, made its own credit analysis of the Borrower and the other Credit Parties and decision 
to enter into this Agreement and that it will, independently and without reliance upon the Administrative 
Agent, the Lead Arranger or any other Lender, and based on such documents and information as it shall 
deem appropriate at the time, continue to make its own analysis and decisions in taking or not taking action 
under the Credit Documents. Except for notices, reports, and other documents and information expressly 
required to be furnished to the Lenders by the Administrative Agent or the Lead Arranger hereunder and 

expenses in connection therewith, the Administrative Agent and the Lead Arranger shall not have any duty 
or responsibility to provide any Lender with any credit or other information concerning the affairs, financial 
condition, or business of any Credit Party or any of its Subsidiaries or Affiliates that may come into the 
possession of the Administrative Agent or the Lead Arranger or any of their respective Affiliates. 

(b) Each Lender acknowledges and agrees that the extensions of credit made hereunder are 
commercial loans and letters of credit and not investments in a business enterprise or securities.  Each 
Lender further represents that it is engaged in making, acquiring or holding commercial loans in the 
ordinary course of its business and has, independently and without reliance upon the Administrative Agent, 
the Lead Arranger or any other Lender and their respective Related Parties and based on such documents 
and information as it has deemed appropriate, made its own credit analysis and decision to enter into this 
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Agreement as a Lender, and to make, acquire or hold Loans hereunder.  Each Lender shall, independently 
and without reliance upon the Administrative Agent, the Lead Arranger or any other Lender and their 
respective Related Parties and based on such documents and information (which may contain material, non-
public information within the meaning of the United States securities laws concerning the Borrower and its 
Affiliates) as it shall from time to time deem appropriate, continue to make its own decisions in taking or 
not taking action under or based upon this Agreement, any other Credit Document, any related agreement 
or any document furnished hereunder or thereunder and in deciding whether or to the extent to which it will 
continue as a Lender or assign or otherwise transfer its rights, interests and obligations hereunder. 

(c) Each Lender hereby agrees that (i) it has requested a copy of each Report prepared by or 
on behalf of the Administrative Agent; (ii) the Administrative Agent (A) makes no representation or 
warranty, express or implied, as to the completeness or accuracy of any Report or any of the information 
contained therein or any inaccuracy or omission contained in or relating to a Report and (B) shall not be 
liable for any information contained in any Report; (iii) the Reports are not comprehensive audits or 
examinations, and that any Person performing any field examination will inspect only specific information 

es no 
obligation to update, correct or supplement the Reports; (iv) it will keep all Reports confidential and strictly 
for its internal use, not share the Report with any Credit Party or any other Person except as otherwise 
permitted pursuant to this Agreement; and (v) without limiting the generality of any other indemnification 
provision contained in this Agreement, (A) it will hold the Administrative Agent and any such other Person 
preparing a Report harmless from any action the indemnifying Lender may take or conclusion the 
indemnifying Lender may reach or draw from any Report in connection with any extension of credit that 

participation in, or the indemnifying Lend
and indemnify, defend, and hold the Administrative Agent and any such other Person preparing a Report 
harmless from and against, the claims, actions, proceedings, damages, costs, expenses, and other amounts 

direct or indirect result of any third parties who might obtain all or part of any Report through the 
indemnifying Lender.  

Section 8.7. Resignation of Administrative Agent and Issuing Lenders. The Administrative 
Agent or any Issuing Lender may resign at any time by giving written notice thereof to the Lenders and the 
Borrower. Upon receipt of notice of any such resignation, the Required Lenders shall have the right to 
appoint a successor Administrative Agent or Issuing Lender with, so long as no Event of Default has 
occurred and is continuing, the consent of the Borrower, which consent shall not be unreasonably withheld. 
If no successor Administrative Agent or Issuing Lender shall have been so appointed by the Required 
Lenders with the consent of the Borrower, and shall have accepted such appointment, within thirty (30) 

 notice of resignation, then the 
retiring Administrative Agent or Issuing Lender may, on behalf of the Lenders and the Borrower (subject 
to consultation with the Borrower), appoint a successor Administrative Agent or Issuing Lender, which 
shall be, in the case of a successor agent, a commercial bank organized under the laws of the United States 
of America or of any State thereof and having a combined capital and surplus of at least $250,000,000 and, 
in the case of an Issuing Lender, a Lender; provided that, if the Administrative Agent or applicable Issuing 
Lender shall notify the Borrower and the Lenders that no qualifying Person has accepted such appointment, 
then such resignation shall nonetheless become effective in accordance with such notice and (a) the retiring 
Administrative Agent or Issuing Lender shall be discharged from its duties and obligations hereunder and 
under the other Credit Documents (except that (i) in the case of any collateral security held by the 
Administrative Agent on behalf of the Lenders or such Issuing Lender under any of the Credit Documents, 
the retiring Administrative Agent shall continue to hold such collateral security until such time as a 
successor Administrative Agent is appointed and (ii) the retiring Issuing Lender shall remain an Issuing 
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Lender with respect to any Letters of Credit outstanding on the effective date of its resignation or removal 
and the provisions affecting such Issuing Lender with respect to such Letters of Credit shall inure to the 
benefit of the retiring Issuing Lender until the termination of all such Letters of Credit) and (b) all payments, 
communications and determinations provided to be made by, to or through the retiring Administrative 
Agent shall instead be made by or to each Lender and the applicable Issuing Lender directly, until such 
time as the Required Lenders appoint a successor Administrative Agent or Issuing Lender, as applicable, 
as provided for above in this paragraph. Upon the acceptance of any appointment as Administrative Agent 
or Issuing Lender by a successor Administrative Agent or Issuing Lender, such successor Administrative 
Agent or Issuing Lender shall thereupon succeed to and become vested with all the rights, powers, 
privileges, and duties of the retiring Administrative Agent or Issuing Lender, and the retiring Administrative 
Agent or Issuing Lender shall be discharged from its duties and obligations under this Agreement and the 
other Credit Documents, except that the retiring Issuing Lender shall remain an Issuing Lender with respect 
to any Letters of Credit outstanding on the effective date of its resignation or removal and the provisions 
affecting such Issuing Lender with respect to such Letters of Credit shall inure to the benefit of the retiring 
Issuing Lender until the terminat

Article 8 
shall inure to its benefit as to any actions taken or omitted to be taken by it while it was Administrative 
Agent or Issuing Lender under this Agreement and the other Credit Documents. 

Section 8.8. Collateral Matters. 

(a) The Administrative Agent is authorized on behalf of the Secured Parties, without the 
necessity of any notice to or further consent from such Secured Parties, from time to time, to take any 
actions with respect to any Collateral or Security Documents which may be necessary to perfect and 
maintain the Liens upon the Collateral granted pursuant to the Security Documents. The Administrative 
Agent is further authorized (but not obligated) on behalf of the Secured Parties, without the necessity of 
any notice to or further consent from the Secured Parties, from time to time, to take any action in exigent 
circumstances as may be reasonably necessary to preserve any rights or privileges of the Secured Parties 
under the Credit Documents or applicable Legal Requirements. By accepting the benefit of the Liens 
granted pursuant to the Security Documents, each Secured Party hereby agrees to the terms of this paragraph 
(a). 

(b) The Lenders hereby, and any other Secured Party by accepting the benefit of the Liens 
granted pursuant to the Security Documents, irrevocably authorize the Administrative Agent to (i) release 
any Lien granted to or held by the Administrative Agent upon any Collateral (A) upon termination of this 
Agreement, termination of all Hedging Agreements with such Persons (other than Hedging Agreements as 
to which arrangements satisfactory to the applicable counterparty in its sole discretion have been made), 
termination of all Letters of Credit (other than Letters of Credit as to which arrangements satisfactory to 
the applicable Issuing Lender in its sole discretion have been made), and the payment in full of all 
outstanding Loans, Letter of Credit Obligations and all other Secured Obligations payable under this 
Agreement and under any other Credit Document; (B) constituting property sold or to be sold or disposed 
of as part of or in connection with any disposition permitted under this Agreement or any other Credit 
Document; (C) constituting property in which no Credit Party owned an interest at the time the Lien was 
granted or at any time thereafter; or (D) constituting property leased to any Credit Party under a lease which 
has expired or has been terminated in a transaction permitted under this Agreement or is about to expire 
and which has not been, and is not intended by such Credit Party to be, renewed or extended; and (ii) release 
a Guarantor from its obligations under a Guaranty and any other applicable Credit Document if such Person 
ceases to be a Subsidiary as a result of a transaction permitted under this Agreement. Upon the request of 
the Administrative Agent at any time, the Secured Parties will confirm in writing the Administrative 

Section 8.8. 
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(c) Notwithstanding anything contained in any of the Credit Documents to the contrary, the 
Credit Parties, the Administrative Agent, and each Secured Party hereby agree that no Secured Party shall 
have any right individually to realize upon any of the Collateral or to enforce the Guaranty, it being 
understood and agreed that all powers, rights and remedies hereunder and under the Security Documents 
may be exercised solely by Administrative Agent on behalf of the Secured Parties in accordance with the 
terms hereof and the other Credit Documents. By accepting the benefit of the Liens granted pursuant to the 
Security Documents, each Secured Party not party hereto hereby agrees to the terms of this paragraph (c). 

Section 8.9. No Other Duties, etc. Anything herein to the contrary notwithstanding, the Lead 
Arranger and Sole Bookrunner listed on the cover page hereof shall not have any powers, duties or 
responsibilities under this Agreement or any of the other Credit Documents, except in its capacity, as 
applicable, as the Administrative Agent, a Lender or an Issuing Lender hereunder. 

Section 8.10. Flood Laws. JPMCB has adopted internal policies and procedures that address 
requirements placed on federally regulated lenders under the National Flood Insurance Reform Act of 1994 

Flood Laws
syndicated facility, will post on the applicable electronic platform (or otherwise distribute to each Lender 
in the syndicate) documents that it receives in connection with the Flood Laws.  However, JPMCB reminds 
each Lender and participant in the facility that, pursuant to the Flood Laws, each federally regulated Lender 
(whether acting as a Lender or participant in the facility) is responsible for assuring its own compliance 
with the flood insurance requirements. 

Section 8.11. Credit Bidding. 

(a) The Administrative Agent, on behalf of itself and the Secured Parties, shall have the right 
to credit bid and purchase for the benefit of the Administrative Agent and the Secured Parties, on terms 
acceptable to the Required Lenders, all or any portion of Collateral at any sale thereof conducted by the 
Administrative Agent under the provisions of the UCC, including pursuant to Sections 9-610 or 9-620 of 
the UCC, at any sale thereof conducted under the provisions of the United States Bankruptcy Code, 
including Section 363 thereof, or a sale under a plan of reorganization, or at any other sale or foreclosure 
conducted by the Administrative Agent (whether by judicial action or otherwise) in accordance with 
applicable Legal Requirements. Such credit bid or purchase may be completed through one or more 
acquisition vehicles formed by the Administrative Agent to make such credit bid or purchase and, in 
connection therewith, the Administrative Agent is authorized, on behalf of itself and the other Secured 
Parties, to adopt documents providing for the governance of the acquisition vehicle or vehicles, and assign 
the applicable Secured Obligations to any such acquisition vehicle in exchange for Equity Interests and/or 
debt issued by the applicable acquisition vehicle (which shall be deemed to be held for the ratable account 
of the applicable Secured Parties on the basis of the Secured Obligations so assigned by each Secured 
Party). 

(b) Each Lender hereby agrees, on behalf of itself and each of its Affiliates that is a Secured 
Party, that, except as otherwise provided in any Credit Document or with the written consent of the 
Administrative Agent and the Required Lenders, it will not take any enforcement action, accelerate 
obligations under any of the Credit Documents, or exercise any right that it might otherwise have under 
applicable Legal Requirement to credit bid at foreclosure sales, UCC sales or other similar dispositions of 
Collateral. 

Section 8.12. Not Partners or Co-Venturers; Administrative Agent as Representative of the 
Secured Parties. 
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(a) The Lenders are not partners or co-venturers, and no Lender shall be liable for the acts or 
omissions of, or (except as otherwise set forth herein in case of the Administrative Agent) authorized to act 
for, any other Lender.  The Administrative Agent shall have the exclusive right on behalf of the Lenders to 
enforce the payment of the principal of and interest on any Loan after the date such principal or interest has 
become due and payable pursuant to the terms of this Agreement. 

(b) 
the meaning of t
Agent to enter into each of the Security Documents to which it is a party and to take all action contemplated 
by such documents.  Each Lender agrees that no Secured Party (other than the Administrative Agent) shall 
have the right individually to seek to realize upon the security granted by any Security Document, it being 
understood and agreed that such rights and remedies may be exercised solely by the Administrative Agent 
for the benefit of the Secured Parties upon the terms of the Security Documents.  In the event that any 
Collateral is hereafter pledged by any Person as collateral security for the Secured Obligations, the 
Administrative Agent is hereby authorized, and hereby granted a power of attorney, to execute and deliver 
on behalf of the Secured Parties any Credit Documents necessary or appropriate to grant and perfect a Lien 
on such Collateral in favor of the Administrative Agent on behalf of the Secured Parties. 

Section 8.13. Certain ERISA Matters. 

(a) Each Lender (x) represents and warrants, as of the date such Person became a Lender party 
hereto, to, and (y) covenants, from the date such Person became a Lender party hereto to the date such 
Person ceases being a Lender party hereto, for the benefit of, the Administrative Agent, the Lead Arranger 
and their respective Affiliates, and not, for the avoidance of doubt, to or for the benefit of the Borrower or 
any other Credit Party, that at least one of the following is and will be true: 

(i) 
Regulations) of one or more Benefit Plans in connection with the Loans, the Letters of Credit or 
the Commitments; 

(ii) the transaction exemption set forth in one or more PTEs, such as PTE 84-14 (a 
class exemption for certain transactions determined by independent qualified professional asset 
managers), PTE 95-60 (a class exemption for certain transactions involving insurance company 
general accounts), PTE 90-1 (a class exemption for certain transactions involving insurance 
company pooled separate accounts), PTE 91-38 (a class exemption for certain transactions 
involving bank collective investment funds) or PTE 96-23 (a class exemption for certain 
transactions determined by in-hou
entrance into, participation in, administration of and performance of the Loans, the Letters of 
Credit, the Commitments and this Agreement, and the conditions for exemptive relief thereunder 
are and will continue to be satisfied in connection therewith; 

(iii) 
-14), (B) such Qualified Professional Asset 

Manager made the investment decision on behalf of such Lender to enter into, participate in, 
administer and perform the Loans, the Letters of Credit, the Commitments and this Agreement, (C) 
the entrance into, participation in, administration of and performance of the Loans, the Letters of 
Credit, the Commitments and this Agreement satisfies the requirements of sub-sections (b) through 
(g) of Part I of PTE 84-14 and (D) to the best knowledge of such Lender, the requirements of 
subsection (a) of Part I of PTE 84-14 are satisfied 
participation in, administration of and performance of the Loans, the Letters of Credit, the 
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Commitments and this Agreement, and (E) all of the conditions for exemptive relief thereunder are 
and will continue to be satisfied in connection therewith; or 

(iv) such other representation, warranty and covenant as may be agreed in writing 
between the Administrative Agent, in its sole discretion, and such Lender. 

(b) In addition, unless sub-clause (i) in the immediately preceding clause (a) is true with 
respect to a Lender or such Lender has not provided another representation, warranty and covenant as 
provided in sub-clause (iv) in the immediately preceding clause (a), such Lender further (x) represents and 
warrants, as of the date such Person became a Lender party hereto, to, and (y) covenants, from the date such 
Person became a Lender party hereto to the date such Person ceases being a Lender party hereto, for the 
benefit of, the Administrative Agent, the Lead Arranger and their respective Affiliates, and not, for the 
avoidance of doubt, to or for the benefit of the Borrower or any other Credit Party, that:  

(i) none of the Administrative Agent or the Lead Arranger or any of their respective 
Affiliates is a fiduciary with respect to the assets of such Lender (including in connection with the 
reservation or exercise of any rights by the Administrative Agent under this Agreement, any Credit 
Document or any documents related to hereto or thereto); 

(ii) the Person making the investment decision on behalf of such Lender with respect 
to the entrance into, participation in, administration of and performance of the Loans, the Letters 
of Credit, the Commitments and this Agreement is independent (within the meaning of 29 CFR § 
2510.3-21, as amended from time to time) and is a bank, an insurance carrier, an investment adviser, 
a broker-dealer or other person that holds, or has under management or control, total assets of at 
least $50,000,000, in each case as described in 29 CFR § 2510.3-21(c)(1)(i)(A)-(E); 

(iii) the Person making the investment decision on behalf of such Lender with respect 
to the entrance into, participation in, administration of and performance of the Loans, the Letters 
of Credit, the Commitments and this Agreement is capable of evaluating investment risks 
independently, both in general and with regard to particular transactions and investment strategies 
(including in respect of the obligations); 

(iv) the Person making the investment decision on behalf of such Lender with respect 
to the entrance into, participation in, administration of and performance of the Loans, the Letters 
of Credit, the Commitments and this Agreement is a fiduciary under ERISA or the Code, or both, 
with respect to the Loans, the Letters of Credit, the Commitments and this Agreement and is 
responsible for exercising independent judgment in evaluating the transactions hereunder; and 

(v) no fee or other compensation is being paid directly to the Administrative Agent, 
the Lead Arranger or any their respective Affiliates for investment advice (as opposed to other 
services) in connection with the Loans, the Letters of Credit, the Commitments or this Agreement.  

(c) The Administrative Agent and the Lead Arranger hereby informs the Lenders that each 
such Person is not undertaking to provide impartial investment advice, or to give advice in a fiduciary 
capacity, in connection with the transactions contemplated hereby, and that such Person has a financial 
interest in the transactions contemplated hereby in that such Person or an Affiliate thereof (i) may receive 
interest or other payments with respect to the Loans, the Letters of Credit, the Commitments and this 
Agreement, (ii) may recognize a gain if it extended the Loans, the Letters of Credit or the Commitments 
for an amount less than the amount being paid for an interest in the Loans, the Letters of Credit or the 
Commitments by such Lender or (iii) may receive fees or other payments in connection with the transactions 
contemplated hereby, the Credit Documents or otherwise, including structuring fees, commitment fees, 
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arrangement fees, facility fees, upfront fees, underwriting fees, ticking fees, agency fees, administrative 
agent or collateral agent fees, utilization fees, minimum usage fees, letter of credit fees, fronting fees, deal-

acceptance fees, breakage or other early termination fees or fees similar to the foregoing.  

(d) The above representations in Section 8.13(b)(ii) are intended to comply with the 
-21(a) and (c)(1) as promulgated on April 8, 2016 (81 

Fed. Reg. 20,997), and if these regulations are revoked, repealed or no longer effective, SUCH 
representations shall be deemed to be no longer required or in effect.  

ARTICLE 9 

MISCELLANEOUS 

Section 9.1. Costs and Expenses. The Borrower agrees to pay promptly (and in any event within 
ten (10) days after written demand therefor (accompanied by detailed invoices)): 

(a) all reasonable and documented out-of-pocket costs and expenses of Administrative Agent 
and the Lead Arranger (but not of other Lenders) in connection with the preparation, execution, delivery, 
administration, modification, and amendment of this Agreement, the Revolving Notes, and the other Credit 
Documents (and any amendment or waiver with respect thereto) including, to the extent provided for in this 
Agreement, costs associated with field examinations, appraisals, and the reasonable fees and out of pocket 
expenses of one outside counsel for Administrative Agent and the Lead Arranger (but not of other Lenders) 
and one local counsel for Administrative Agent and the Lead Arranger (but not of other Lenders) in each 
relevant jurisdiction; 

(b) all reasonable and documented out-of-pocket costs and expenses of the Lenders, taken as 
a whole, in connection with the preparation, execution, delivery, administration, modification, and 
amendment of this Agreement, the Revolving Notes, and the other Credit Documents (and any amendment 
or waiver with respect thereto) including costs associated with field examinations, appraisals, and the 
reasonable fees and out of pocket expenses of one outside counsel for the Lenders and one local counsel 
for the Lenders in each relevant jurisdiction; 

(c) all documented out-of-pocket costs and expenses, if any, of the Administrative Agent and 
each Lender in connection with the enforcement (whether through negotiations, legal proceedings, or 
otherwise) of this Agreement, the Revolving Notes, and the other Credit Documents; and 

(d) to the extent required pursuant to Section 5.12, all reasonable and documented fees and 
expenses associated with collateral monitoring, collateral reviews and field examinations, including the 
reasonable fees and expenses of other advisors and professionals engaged by the Administrative Agent or 
the Lead Arranger in connection therewith.    

(e) Without prejudice to the survival of any other agreement of the Credit Parties hereunder, 
the agreements and obligations of the Credit Parties contained in this Section 9.1 shall survive the 
termination of this Agreement, the termination of all Commitments, and the payment in full of the Loans 
and all other amounts payable under this Agreement. 

Section 9.2. Indemnification; Waiver of Damages. 

(a) INDEMNIFICATION. EACH CREDIT PARTY HERETO AGREES TO, JOINTLY 
AND SEVERALLY, INDEMNIFY AND HOLD HARMLESS THE ADMINISTRATIVE AGENT, 
EACH ISSUING LENDER AND EACH LENDER AND EACH RELATED PARTY OF EACH OF THE 
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INDEMNITEE
CLAIMS, DAMAGES, LOSSES, LIABILITIES, PENALTIES, INCREMENTAL TAXES, COSTS, 

CHARGES AND DISBURSEMENTS OF COUNSEL TO ANY INDEMNITEE) THAT MAY BE 
INCURRED BY OR ASSERTED OR AWARDED AGAINST ANY INDEMNITEE, IN EACH CASE 
ARISING OUT OF OR IN CONNECTION WITH OR BY REASON OF (INCLUDING, WITHOUT 
LIMITATION, IN CONNECTION WITH ANY INVESTIGATION, LITIGATION, OR PROCEEDING 
OR PREPARATION OF DEFENSE IN CONNECTION THEREWITH) (i) THE CREDIT 
DOCUMENTS, ANY OF THE TRANSACTIONS CONTEMPLATED HEREIN OR THE ACTUAL OR 
PROPOSED USE OF THE PROCEEDS OF THE LOANS, (ii) ANY LOAN OR LETTER OF CREDIT 
OR THE USE OF THE PROCEEDS THEREFROM (INCLUDING ANY REFUSAL BY ANY ISSUING 
LENDER TO HONOR A DEMAND FOR PAYMENT UNDER A LETTER OF CREDIT IF THE 
DOCUMENTS PRESENTED IN CONNECTION WITH SUCH DEMAND DO NOT STRICTLY 
COMPLY WITH THE TERMS OF SUCH LETTER OF CREDIT), (iii) ANY ACTUAL OR ALLEGED 
PRESENCE OR RELEASE OF HAZARDOUS SUBSTANCE ON OR FROM ANY PROPERTY 
OWNED OR OPERATED BY THE BORROWER OR ANY OF ITS SUBSIDIARIES, OR ANY 
ENVIRONMENTAL CLAIM RELATED IN ANY WAY TO THE BORROWER OR ANY OF ITS 
SUBSIDIARIES, IN ALL CASES, WHETHER OR NOT CAUSED BY OR ARISING, IN WHOLE OR 
IN PART, OUT OF THE COMPARATIVE. CONTRIBUTORY OR SOLE NEGLIGENCE OF THE 
APPLICABLE INDEMNITEE, (iv) THE FAILURE OF A CREDIT PARTY TO DELIVER TO THE 
ADMINISTRATIVE AGENT THE REQUIRED RECEIPTS OR OTHER REQUIRED 
DOCUMENTARY EVIDENCE WITH RESPECT TO A PAYMENT MADE BY A CREDIT PARTY 
FOR TAXES PURSUANT TO SECTION 2.12, OR (v) ANY ACTUAL OR PROSPECTIVE CLAIM, 
LITIGATION, INVESTIGATION OR PROCEEDING RELATING TO ANY OF THE FOREGOING, 
WHETHER OR NOT SUCH CLAIM, LITIGATION, INVESTIGATION OR PROCEEDING IS 
BROUGHT BY ANY CREDIT PARTY OR THEIR RESPECTIVE EQUITY HOLDERS, AFFILIATES, 
CREDITORS OR ANY OTHER THIRD PERSON AND WHETHER BASED ON CONTRACT, TORT 
OR ANY OTHER THEORY AND REGARDLESS OF WHETHER ANY INDEMNITEE IS A PARTY 
THERETO; PROVIDED THAT SUCH INDEMNITY SHALL NOT, AS TO ANY INDEMNITEE, BE 
AVAILABLE TO THE EXTENT THAT SUCH LOSSES, CLAIMS, DAMAGES, PENALTIES, 
LIABILITIES OR RELATED EXPENSES ARE DETERMINED BY A COURT OF COMPETENT 
JURISDICTION BY FINAL AND NON-APPEALABLE JUDGMENT TO HAVE RESULTED FROM 
THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF SUCH INDEMNITEE. IN THE CASE 
OF AN INVESTIGATION, LITIGATION OR OTHER PROCEEDING TO WHICH THE INDEMNITY 
IN THIS SECTION 9.2 APPLIES, SUCH INDEMNITY SHALL BE EFFECTIVE WHETHER OR NOT 
SUCH INVESTIGATION, LITIGATION OR PROCEEDING IS BROUGHT BY ANY CREDIT 
PARTY, ITS DIRECTORS, SHAREHOLDERS OR CREDITORS OR AN INDEMNITEE OR ANY 
OTHER PERSON OR ANY INDEMNITEE IS OTHERWISE A PARTY THERETO AND WHETHER 
OR NOT THE TRANSACTIONS CONTEMPLATED HEREBY ARE CONSUMMATED. THE 
FOREGOING INDEMNITY AND HOLD HARMLESS PROVISIONS SHALL NOT APPLY TO ANY 
CLAIMS, DAMAGES, LOSSES, LIABILITIES, COSTS OR EXPENSES THAT IS INCURRED BY OR 
ASSERTED OR AWARDED AGAINST ANY INDEMNITEE DIRECTLY FOR, OR AS A DIRECT 
CONSEQUENCE OF, SUCH INDEMNITEE BEING A DEFAULTING LENDER UNDER CLAUSE 

CREDIT PARTY, THE ADMINISTRATIVE AGENT OR ANY ISSUING LENDER NO CREDIT 
PARTY SHALL, WITHOUT THE PRIOR WRITTEN CONSENT OF EACH INDEMNITEE 
AFFECTED THEREBY (WHICH CONSENT WILL NOT BE UNREASONABLY WITHHELD), 
SETTLE ANY THREATENED OR PENDING CLAIM OR ACTION THAT WOULD GIVE RISE TO 
THE RIGHT OF ANY INDEMNITEE TO CLAIM INDEMNIFICATION HEREUNDER UNLESS 
SUCH SETTLEMENT (X) INCLUDES A FULL AND UNCONDITIONAL RELEASE OF ALL 
LIABILITIES ARISING OUT OF SUCH CLAIM OR ACTION AGAINST SUCH INDEMNITEE AND 
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(Y) DOES NOT INCLUDE ANY STATEMENT AS TO OR AN ADMISSION OF FAULT, 
CULPABILITY OR FAILURE TO ACT BY OR ON BEHALF OF ANY INDEMNITEE. THIS 
SECTION 9.2(a) SHALL NOT APPLY WITH RESPECT TO TAXES OTHER THAN ANY TAXES 
THAT REPRESENT LOSSES, CLAIMS, DAMAGES, ETC. ARISING FROM ANY NON-TAX 
CLAIM. 

(b) Waiver of Consequential Damages, Etc. To the fullest extent permitted by applicable law, 
no Credit Party shall assert, agrees not to assert, and hereby waives, any claim against any Indemnitee on 
any theory of liability, for special, indirect, consequential or punitive damages (as opposed to direct or 
actual damages) arising out of, in connection with, or as a result of, this Agreement, any other Credit 
Document or any agreement or instrument contemplated hereby, the transactions contemplated hereby or 
thereby, any Loan or Letter of Credit or the use of the proceeds thereof. No Indemnitee referred to in 
subsection (a) above shall be liable for any damages arising from the use by unintended recipients of any 
information or other materials distributed to such unintended recipients by such Indemnitee through 
telecommunications, electronic or other information transmission systems in connection with this 
Agreement or the other Credit Documents or the transactions contemplated hereby or thereby other than 
for direct or actual damages resulting from the gross negligence or willful misconduct of such Indemnitee 
as determined by a final and nonappealable judgment of a court of competent jurisdiction. 

(c) Payments. All payments required to be made under this Section 9.2 shall be made within 
ten (10) days of demand therefor. 

(d) Survival. Without prejudice to the survival of any other agreement of the Credit Parties 
hereunder, the agreements and obligations of the Credit Parties contained in this Section 9.2 shall survive 
the termination of this Agreement, the termination of all Commitments, and the payment in full of the Loans 
and all other amounts payable under this Agreement. 

Section 9.3. Waivers and Amendments. No amendment or waiver of any provision of this 
Agreement, the Revolving Notes, or any other Credit Document (other than the Fee Letter), nor consent to 
any departure by the Borrower or any Guarantor therefrom, shall in any event be effective unless the same 
shall be in writing and signed by the Required Lenders and the Borrower, and then such waiver or consent 
shall be effective only in the specific instance and for the specific purpose for which given; provided that: 

(a) no amendment, waiver, or consent shall, unless in writing and signed by all the affected 
Lenders and the Borrower, do any of the following: (i) waive any of the conditions specified in Section 3.1, 
(ii) reduce any principal, interest, fees or other amounts payable hereunder or under any other Credit 
Document (provided that the waiver of default interest shall only require the consent of the Required 
Lenders), (iii) postpone or extend any date fixed for any payment of any principal, interest, fees or other 
amounts payable hereunder, including, without limitation, the Scheduled Maturity Date (it being 
understood and agreed that a waiver of a mandatory prepayment shall only require the consent of the 
Required Lenders), (iv) amend Section 2.11(e), Section 7.5. this Section 9.3 or any other provision in any 
Credit Document which expressly requires the consent of, or action or waiver by, all of the Lenders, amend 

Lenders to take any action hereunder or under any other Credit Document, (v) except as specifically 
provided in the Credit Documents and as a result of transactions permitted by the terms of this Agreement, 
release any Guarantor from its obligation under any Guaranty or release all or substantially all of the 

ment 
 

(b) no Commitment of a Lender or any obligations of a Lender may be increased without such 
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(c) no amendment, waiver, or consent shall, unless in writing and signed by the Administrative 
Agent in addition to the Lenders required above to take such action, affect the rights or duties of the 
Administrative Agent under this Agreement or any other Credit Document; 

(d) no amendment, waiver or consent shall, unless in writing and signed by an Issuing Lender 
in addition to the Lenders required above to take such action, affect the rights or duties of such Issuing 
Lender under this Agreement or any other Credit Document; 

(e) for the avoidance of doubt, amendments made pursuant to Section 2.16 may be made 
pursuant to agreement or agreements in writing entered into by the Borrower and the Required Lenders or 
by the Borrower and the Administrative Agent with the consent of the Required Lenders. 

(f) Notwithstanding anything to the contrary contained in the Credit Documents, the 
Administrative Agent and the Borrower, may amend, modify or supplement any Credit Document without 
the consent of any Lender in order to (i) correct, amend, cure or resolve any minor ambiguity, omission, 
defect, typographical error, inconsistency or other manifest error therein, (ii) add a guarantor or collateral 
or otherwise enhance the rights and benefits of the Lenders, (iii) make minor administrative or operational 
changes not adverse to any Lender or (iv) adhere to any local Legal Requirement or advice of local counsel. 

Section 9.4. Severability. In case one or more provisions of this Agreement or the other Credit 
Documents shall be invalid, illegal or unenforceable in any respect under any applicable law, the validity, 
legality, and enforceability of the remaining provisions contained herein or therein shall not be affected or 
impaired thereby. 

Section 9.5. Survival of Representations and Obligations. All representations and warranties 
contained in this Agreement or made in writing by or on behalf of the Credit Parties in connection herewith 
shall survive the execution and delivery of this Agreement and the other Credit Documents, the making of 
the Loans or the issuance of any Letters of Credit and any investigation made by or on behalf of the Lenders, 

warranties. All obligations of the Borrower or any other Credit Party provided for in Sections 2.9, 2.10, 
2.12(c), 9.1 and 9.2 and all of the obligations of the Lenders in Section 8.5 shall survive any termination of 
this Agreement and repayment in full of the Obligations. 

Section 9.6. Binding Effect. This Agreement shall become effective when it shall have been 
executed by the Borrower and the Administrative Agent, and when the Administrative Agent shall have, as 
to each Lender, either received a counterpart hereof executed by such Lender or been notified by such 
Lender that such Lender has executed it and thereafter shall be binding upon and inure to the benefit of the 
Borrower, the Administrative Agent, and each Lender and their respective successors and permitted assigns, 
except that neither the Borrower nor any other Credit Party shall have the right to assign its rights or delegate 
its duties under this Agreement or any interest in this Agreement without the prior written consent of each 
Lender. 

Section 9.7. Lender Assignments and Participations. 

(a) Each Lender may assign to one or more Eligible Assignees all or a portion of its rights and 
obligations under this Agreement (including, without limitation, all or a portion of its Loans, its Revolving 
Notes, and its Commitments); provided. however, that (i) each such assignment shall be to an Eligible 

Commitments shall be of a constant, and not varying, percentage of all of its rights and obligations under 
this Agreement as a Lender and the Revolving Notes (other than rights of reimbursement and indemnity 
arising before the effective date of such assignment); and (iii) the parties to such assignment shall execute 
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and deliver to the Administrative Agent for its acceptance an Assignment and Acceptance, together with 
any Revolving Notes subject to such assignment and the assignor or assignee Lender shall pay a processing 
fee of $3,500; provided that such processing fee may be waived at the sole discretion of the Administrative 
Agent. Upon execution, delivery, and acceptance of such Assignment and Acceptance and payment of the 
processing fee, the assignee thereunder shall be a party hereto and, to the extent of such assignment, have 
the obligations, rights, and benefits of a Lender hereunder and the assigning Lender shall, to the extent of 
such assignment, relinquish its rights and be released from its obligations under this Agreement. Upon the 
consummation of any assignment pursuant to this Section 9.7, the assignor, the Administrative Agent and 
the Borrower shall make appropriate arrangements so that, if requested, new Revolving Notes are issued to 
the assignor and the assignee. The assignee shall deliver to the Borrower and the Administrative Agent any 
applicable forms or certifications in accordance with Section 2.12(f). 

(b) The Administrative Agent, acting solely for this purpose as a non-fiduciary agent of the 
Borrower for Tax purposes, shall maintain at its address referred to in Section 9.9 a copy of each 
Assignment and Acceptance delivered to and accepted by it and a register for the recordation of the names 
and addresses of the Lenders and the Commitments of, and principal amount (and stated interest) of the 
Loans owing to, each Lender from time to Register
conclusive and binding for all purposes, absent manifest error, and the Credit Parties, the Administrative 
Agent and the Lenders shall treat each Person whose name is recorded in the Register as a Lender hereunder 
for all purposes of this Agreement. The Register shall be available for inspection by the Borrower or any 
Lender at any reasonable time and from time to time upon reasonable prior notice. 

(c) Upon its receipt of an Assignment and Acceptance executed by the parties thereto, together 
with any Revolving Notes subject to such assignment and payment of the processing fee, the Administrative 
Agent shall, if such Assignment and Acceptance has been completed, (i) accept such Assignment and 
Acceptance, (ii) record the information contained therein in the Register, and (iii) give prompt notice thereof 
to the parties thereto. 

(d) Each Lender may sell participations to one or more Persons in all or a portion of its rights 
and/or obligations under this Agreement (including all or a portion of its Commitments or its Loans) 
provided. 
such Lender shall remain solely responsible to the other parties hereto for the performance of such 
obligations, (iii) the participant shall be entitled to the benefit of the yield protection provisions contained 
in Sections 2.9, 2.10 and 2.12 (subject to the requirements and limitations therein, including the 
requirements under Section 2.12(f) (it being understood that the documentation required under Section 
2.12(f) shall be delivered to the participating Lender)), but with respect to any particular participant, to no 
greater extent than the Lender that sold the participation to such participant except to the extent such 
entitlement to receive a greater payment results from a Change in Law that occurs after the participant 
acquired the applicable participation, and the right of set-off contained in Section 7.4, and (iv) the Borrower 
shall cont
obligations under this Agreement, and such Lender shall retain the sole right to enforce the obligations of 
the Borrower relating to its Loans and its Revolving Notes and to approve any amendment, modification, 
or waiver of any provision of this Agreement (other than amendments, modifications, or waivers decreasing 
the amount of principal of or the rate at which interest is payable on such Loans or Revolving Notes, 
extending any scheduled principal payment date or date fixed for the payment of interest on such Loans or 
Revolving Notes, or extending its Commitment). Each Lender that sells a participation shall, acting solely 
for this purpose as a non-fiduciary agent of the Borrower, maintain a register on which it enters the name 

Participant Register
Lender shall have any obligation to disclose all or any portion of the Participant Register (including the 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 178 of 291



 

107 
 
US-DOCS\116849130.8 

letters of credit or its other obligations under any Credit Document) to any Person except to the extent that 
such disclosure is necessary to establish that such commitment, loan, letter of credit or other obligation is 
in registered form under Section 5f.103-1(c) of the United States Treasury Regulations. The entries in the 
Participant Register shall be conclusive absent manifest error, and such Lender shall treat each Person 
whose name is recorded in the Participant Register as the owner of such participation for all purposes of 
this Agreement notwithstanding any notice to the contrary. For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a Participant 
Register. 

(e) Notwithstanding any other provision set forth in this Agreement, any Lender may at any 
time pledge or assign a security interest in all or any portion of its rights under this Agreement to secure 
obligations of such Lender, including any pledge or assignment to secure obligations to a Federal Reserve 
Bank or any other central bank having jurisdiction over such Lender; provided that no such pledge or 
assignment shall release such Lender from any of its obligations hereunder or substitute any such pledgee 
or assignee for such Lender as a party hereto. 

(f) Any Lender may furnish any information concerning the Borrower or any of its 
Subsidiaries in the possession of such Lender from time to time to assignees and participants (including 
prospective assignees and participants), subject, however, to the provisions of the following Section 9.8. 

Section 9.8. Confidentiality. Each of the Administrative Agent, the Issuing Lenders and the 
Lenders agrees to maintain the confidentiality of the Information (as defined below), except that 
Information may be disclosed (a) 
including accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed to keep 
such Information confidential), (b) to the extent requested by any Governmental Authority (including any 
self-regulatory authority, such as the National Association of Insurance Commissioners), (c) to the extent 
required by applicable laws or regulations or by any subpoena or similar legal process, (d) to any other 
party to this Agreement, (e) in connection with the exercise of any remedies hereunder or under any other 
Credit Document or any suit, action or proceeding relating to this Agreement or the enforcement of rights 
hereunder of under any other Credit Document, (f) subject to an agreement containing provisions 
substantially the same as those of this Section, to (i) any assignee of or participant in, or any prospective 
assignee of or participant in, any of its rights or obligations under this Agreement or (ii)  any actual or 
prospective counterparty (or its advisors) to any swap or derivative transaction relating to the Borrower and 
its obligations, (g) on a confidential basis to (1) any rating agency in connection with rating the Borrower 
or its Subsidiaries or the credit facilities provided for herein, (2) the CUSIP Service Bureau or any similar 
agency in connection with the issuance and monitoring of identification numbers with respect to the credit 
facilities provided for herein or (3) to market data collectors, (h) with the consent of the Borrower or (i) to 
the extent such Information (i) becomes publicly available other than as a result of a breach of this 
Section or (ii) becomes available to the Administrative Agent, any Issuing Lender or any Lender on a non-

Information
means all information received from the Borrower relating to the Borrower or its business, other than any 
such information that is available to the Administrative Agent, any Issuing Lender or any Lender on a non-
confidential basis prior to disclosure by the Borrower and other than information pertaining to this 
Agreement routinely provided by arrangers to data service providers, including league table providers, that 
serve the lending industry; provided that, in the case of information received from the Borrower after the 
date hereof, such information is clearly identified at the time of delivery as confidential.  Any Person 
required to maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care to maintain 
the confidentiality of such Information as such Person would accord to its own confidential information.  
The Borrower hereby authorizes JPMCB and its Affiliates, at their respective sole expense, but without any 
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prior approval by the Borrower, to publish such tombstones and give such other publicity to this Agreement 
as each may from time to time determine in its sole discretion.  The foregoing authorization shall remain in 
effect unless and until the Borrower notifies JPMCB in writing that such authorization is revoked. 

Section 9.9. Notices. Etc. 

(a) Except as provided in paragraph (b) below, all notices and other communications (other 
than Notices of Borrowing and Notices of Continuation or Conversion, which are governed by Article 2 of 
this Agreement) shall be in writing and hand delivered with written receipt, sent by a nationally recognized 
overnight courier, or sent by certified mail, return receipt requested as follows: if to a Credit Party, as 
specified on Schedule 9.9, if to the Administrative Agent or an Issuing Lender, at its credit contact specified 
under its name on Schedule 9.9, and if to any Lender at is credit contact specified in its Administrative 
Questionnaire. Each party may change its notice address by written notification to the other parties. All 
such notices and communications shall be effective when delivered, except that notices and 
communications to any Lender or an Issuing Lender pursuant to Article 2 shall not be effective until 
received notices delivered through electronic communications to the extent provided in paragraph (b) 
below, shall be effect as provided in said paragraph (b). 

(b) Notices and other communications to the Administrative Agent and each Lender hereunder 
may be delivered or furnished by electronic communication (including e-mail, internet or intranet websites) 
pursuant to procedures approved by the Administrative Agent; provided that (i) such communication is 
followed promptly by an original delivered in accordance with paragraph (a) above and (ii) the foregoing 
shall not apply to notices to the Administrative Agent or any Lender pursuant to Article 2 if such Person 
has notified the Borrower that it is incapable of receiving notices under such article by electronic 
communication. Unless the Administrative Agent otherwise prescribes, (A) notices and other 
communications sent to an e-

return e-mail or other written acknowledgment), and (B) notices or communications posted to an internet 
or intranet website shall be deemed received upon the deemed receipt by the intended recipient at its e-mail 
address as described in the foregoing clause (1) of notification that such notice or communication is 
available and identifying the website address therefor. 

Section 9.10. Usury Not Intended. It is the intent of each Credit Party and each Lender in the 
execution and performance of this Agreement and the other Credit Documents to contract in strict 
compliance with applicable usury laws, including conflicts of law concepts, governing the Loans of each 
Lender including such applicable laws of the State of New York, if any, and the United States of America 
from time to time in effect. In furtherance thereof, the Lenders and the Credit Parties stipulate and agree 
that none of the terms and provisions contained in this Agreement or the other Credit Documents shall ever 
be construed to create a contract to pay, as consideration for the use, forbearance or detention of money, 

include the aggregate of all charges which constitute interest under such laws that are contracted for, 
charged or received under this Agreement; and in the event that, notwithstanding the foregoing, under any 
circumstances the aggregate amounts taken, reserved, charged, received or paid on the Loans, include 
amounts which by applicable law are deemed interest which would exceed the Maximum Rate, then such 
excess shall be deemed to be a mistake and each Lender receiving same shall credit the same on the principal 
of its Revolving Notes (or if such Revolving Notes shall have been paid in full, refund said excess to the 
Borrower). In the event that the maturity of the Revolving Notes are accelerated by reason of any election 
of the holder thereof resulting from any Event of Default under this Agreement or otherwise, or in the event 
of any required or permitted prepayment, then such consideration that constitutes interest may never include 
more than the Maximum Rate, and excess interest, if any, provided for in this Agreement or otherwise shall 
be canceled automatically as of the date of such acceleration or prepayment and, if theretofore paid, shall 
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be credited on the applicable Revolving Notes (or, if the applicable Revolving Notes shall have been paid 
in full, refunded to the Borrower of such interest). In determining whether or not the interest paid or payable 
under any specific contingencies exceeds the Maximum Rate, the Credit Parties and the Lenders shall to 
the maximum extent permitted under applicable law amortize, prorate, allocate and spread in equal parts 
during the period of the full stated term of the Revolving Notes all amounts considered to be interest under 
applicable law at any time contracted for, charged, received or reserved in connection with the Obligations. 
The provisions of this Section 9.10 shall control over all other provisions of this Agreement or the other 
Credit Documents which may be in apparent conflict herewith. 

Section 9.11. Usury Recapture. In the event the rate of interest chargeable under this Agreement 
at any time is greater than the Maximum Rate, the unpaid principal amount of the Loans shall bear interest 
at the Maximum Rate until the total amount of interest paid or accrued on the Loans equals the amount of 
interest which would have been paid or accrued on the Loans if the stated rates of interest set forth in this 
Agreement had at all times been in effect. In the event, upon payment in full of the Loans, the total amount 
of interest paid or accrued under the terms of this Agreement and the Loans is less than the total amount of 
interest which would have been paid or accrued if the rates of interest set forth in this Agreement had, at all 
times, been in effect, then the Borrower shall, to the extent permitted by applicable law, pay the 
Administrative Agent for the account of the Lenders an amount equal to the difference between (i) the lesser 
of (A) the amount of interest which would have been charged on its Loans if the Maximum Rate had, at all 
times, been in effect and (B) the amount of interest which would have accrued on its Loans if the rates of 
interest set forth in this Agreement had at all times been in effect and (ii) the amount of interest actually 
paid under this Agreement on its Loans. In the event the Lenders ever receive, collect or apply as interest 
any sum in excess of the Maximum Rate, such excess amount shall, to the extent permitted by law, be 
applied to the reduction of the principal balance of the Loans, and if no such principal is then outstanding, 
such excess or part thereof remaining shall be paid to the Borrower. 

Section 9.12. Governing Law; Service of Process.  The Credit Documents (other than those 
containing a contrary express choice of law provision) shall be governed by and construed in accordance 
with the laws of the State of New York and, to the extent applicable, the Bankruptcy Code.  Each party to 
this Agreement irrevocably consents to service of process in the manner provided for notices in Section 9.9.  
Nothing in this Agreement or any other Credit Document will affect the right of any party to this Agreement 
to serve process in any other manner permitted by law. 

Section 9.13. Submission to Jurisdiction.  Each Credit Party hereby irrevocably and 
unconditionally submits, for itself and its property, to the exclusive jurisdiction of the Bankruptcy Court or, 
if the Bankruptcy Court does not have (or abstains from) jurisdiction, any U.S. Federal or New York State 
court sitting in New York, New York in any action or proceeding arising out of or relating to any Credit 
Documents, or for recognition or enforcement of any judgment, and each of the parties hereto hereby 
irrevocably and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such New York State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be conclusive 
and may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by law.  
Nothing in this Agreement or any other Credit Document shall affect any right that the Administrative 
Agent, any Issuing Lender or any Lender may otherwise have to bring any action or proceeding relating to 
this Agreement or any other Credit Document against any Credit Party or its properties in the courts of any 
jurisdiction.  Each Credit Party hereby irrevocably and unconditionally waives, to the fullest extent it may 
legally and effectively do so, any objection which it may now or hereafter have to the laying of venue of 
any suit, action or proceeding arising out of or relating to this Agreement or any other Credit Document in 
any court referred to in this Section.  Each of the parties hereto hereby irrevocably waives, to the fullest 
extent permitted by law, the defense of an inconvenient forum to the maintenance of such action or 
proceeding in any such court. 
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Section 9.14. Execution in Counterparts; Electronic Execution.  (a) This Agreement may be 
executed in any number of counterparts and by different parties hereto in separate counterparts, each of 
which when so executed shall be deemed to be an original and all of which taken together shall constitute 
one and the same agreement and (b) delivery of an executed counterpart of a signature page of (x) this 
Agreement, (y) any other Credit Document and/or (z) any document, amendment, approval, consent, 
information, notice (including, for the avoidance of doubt, any notice delivered pursuant to Section 9.9), 
certificate, request, statement, disclosure or authorization related to this Agreement, any other Credit 

Ancillary Document
is an Electronic Signature transmitted by telecopy, emailed pdf. or any other electronic means that 
reproduces an image of an actual executed signature page shall be effective as delivery of a manually 
executed counterpart of this Agreement, such other Credit Document or such Ancillary Document, as 

relating to this Agreement, any other Credit Document and/or any Ancillary Document shall be deemed to 
include Electronic Signatures, deliveries or the keeping of records in any electronic form (including 
deliveries by telecopy, emailed pdf. or any other electronic means that reproduces an image of an actual 
executed signature page), each of which shall be of the same legal effect, validity or enforceability as a 
manually executed signature, physical delivery thereof or the use of a paper-based recordkeeping system, 
as the case may be; provided that nothing herein shall require the Administrative Agent to accept Electronic 
Signatures in any form or format without its prior written consent and pursuant to procedures approved by 
it; provided, further, without limiting the foregoing, (i) to the extent the Administrative Agent has agreed 
to accept any Electronic Signature, the Administrative Agent and each of the Lenders shall be entitled to 
rely on such Electronic Signature purportedly given by or on behalf of the Borrower or any other Credit 
Party without further verification thereof and without any obligation to review the appearance or form of 
any such Electronic signature and (ii) upon the request of the Administrative Agent or any Lender, any 
Electronic Signature  shall be promptly followed by a manually executed counterpart.  Without limiting the 
generality of the foregoing, the Borrower and each Credit Party hereby (i) agree that, for all purposes, 
including without limitation, in connection with any workout, restructuring, enforcement of remedies, 
bankruptcy proceedings or litigation among the Administrative Agent, the Lenders, the Borrower and the 
Credit  Parties, Electronic Signatures transmitted by telecopy, emailed pdf. or any other electronic means 
that reproduces an image of an actual executed signature page and/or any electronic images of this 
Agreement,  any other Credit Document and/or any Ancillary Document shall have the same legal effect, 
validity and enforceability as any paper original, (ii) the Administrative Agent and each of the Lenders may, 
at its option, create one or more copies of this Agreement, any other Loan Document and/or any Ancillary 
Document in the form of an imaged electronic record in any format, which shall be deemed created in the 

records shall be considered an original for all purposes and shall have the same legal effect, validity and 
enforceability as a paper record), (iii) waives any argument, defense or right to contest the legal effect, 
validity or enforceability of this Agreement, any other Credit Document and/or any Ancillary Document 
based solely on the lack of paper original copies of this Agreement, such other Credit Document and/or 
such Ancillary Document, respectively, including with respect to any signature pages thereto and (iv) 

pdf. or any other electronic means that reproduces an image of an actual executed signature page, including 
any liabilities arising as a result of the failure of the Borrower and/or any Credit Party to use any available 
security measures in connection with the execution, delivery or transmission of any Electronic Signature. 

Section 9.15. WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY WAIVES, TO 
THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A 
TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF 
OR RELATING TO THIS AGREEMENT, ANY OTHER CREDIT DOCUMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY (WHETHER BASED ON 
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CONTRACT, TORT OR ANY OTHER THEORY).  EACH PARTY HERETO (A) CERTIFIES THAT 
NO REPRESENTATIVE, OTHER AGENT (INCLUDING ANY ATTORNEY) OF ANY OTHER 
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY 
WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER 
AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL 
WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.16. [Reserved].  

Section 9.17. USA Patriot Act. Each Lender that is subject to the Patriot Act and the 
Administrative Agent (for itself and not on behalf of any Lender) hereby notifies each Credit Party that 
pursuant to the requirements of the Patriot Act it is required to obtain, verify and record information that 
identifies such Credit Party, which information includes the name and address of such Credit Party and 
other information that will allow such Lender or the Administrative Agent, as applicable, to identify such 
Credit Party in accordance with the Patriot Act. 

Section 9.18. No Fiduciary or Agency Relationship. The Borrower acknowledges and agrees, 
Lender Party will have any obligations except 

those obligations expressly set forth herein and in the other Credit Documents and each Lender Party is 
the 

Credit Documents and the transaction contemplated therein and not as a financial advisor or a fiduciary to, 
or an agent of, the Borrower or any other person.  The Borrower agrees that it will not assert any claim 
against any Lender Party based on an alleged breach of fiduciary duty by such Lender Party in connection 
with this Agreement and the transactions contemplated hereby.  Additionally, the Borrower acknowledges 
and agrees that no Lender Party is advising the Borrower as to any legal, tax, investment, accounting, 
regulatory or any other matters in any jurisdiction.  The Borrower shall consult with its own advisors 
concerning such matters and shall be responsible for making its own independent investigation and 
appraisal of the transactions contemplated hereby, and the Lender Parties shall have no responsibility or 
liability to the Borrower with respect thereto.  The Borrower further acknowledges and agrees, and 

filiates, is a full 
service securities or banking firm engaged in securities trading and brokerage activities as well as providing 
investment banking and other financial services.  In the ordinary course of business, any Lender Party may 
provide investment banking and other financial services to, and/or acquire, hold or sell, for its own accounts 
and the accounts of customers, equity, debt and other securities and financial instruments (including bank 
loans and other obligations) of, the Borrower and other companies with which the Borrower may have 
commercial or other relationships.  With respect to any securities and/or financial instruments so held by 
any Lender Party or any of its customers, all rights in respect of such securities and financial instruments, 
including any voting rights, will be exercised by the holder of the rights, in its sole discretion.  In addition, 

Party and its affiliates may be providing debt financing, equity capital or other services (including financial 
advisory services) to other companies in respect of which the Borrower may have conflicting interests 
regarding the transactions described herein and otherwise.  No Lender Party will use confidential 
information obtained from the Borrower by virtue of the transactions contemplated by the Credit 
Documents or its other relationships with the Borrower in connection with the performance by such Lender 
Party of services for other companies, and no Lender Party will furnish any such information to other 
companies.  The Borrower also acknowledges that no Lender Party has any obligation to use in connection 
with the transactions contemplated by the Credit Documents, or to furnish to the Borrower, confidential 
information obtained from other companies. 
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Section 9.19. Keepwell. Each Qualified ECP Guarantor hereby jointly and severally absolutely, 
unconditionally and irrevocably undertakes to provide such funds or other support as may be needed from 
time to time by each other Credit Party to honor all of its obligations under any Credit Document in respect 
of a Swap Obligation (provided, however, that each Qualified ECP Guarantor shall only be liable under 
this Section 9.19 for the maximum amount of such liability that can be hereby incurred without rendering 
its obligations under this Section 9.19 or otherwise under any Credit Document voidable under applicable 
law relating to fraudulent conveyance or fraudulent transfer, and not for any greater amount).  Except as 
otherwise provided herein, the obligations of each Qualified ECP Guarantor under this Section 9.19 shall 
remain in full force and effect until the termination of all Swap Obligations.  Each Qualified ECP Guarantor 
intends that this Section 9.19 constitute, and this Section 9.19 

1a(18)(A)(v)(II) of the Commodity Exchange Act. 

Section 9.20. Acknowledgement and Consent to Bail-In of EEA Financial Institutions. 
Notwithstanding anything to the contrary in any Credit Document or in any other agreement, arrangement 
or understanding among any such parties, each party hereto acknowledges that any liability of any EEA 
Financial Institution arising under any Credit Document, may be subject to the Write-Down and Conversion 
Powers of an EEA Resolution Authority and agrees and consents to, and acknowledges and agrees to be 
bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto that is an 
EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(c) a reduction in full or in part or cancellation of any such liability; 

(d) a conversion of all, or a portion of, such liability into shares or other instruments of 
ownership in such EEA Financial Institution, its parent entity, or a bridge institution that may be issued to 
it or otherwise conferred on it, and that such shares or other instruments of ownership will be accepted by 
it in lieu of any rights with respect to any such liability under this Agreement or any other Credit Document; 
or 

(e) the variation of the terms of such liability in connection with the exercise of the Write-
Down and Conversion Powers of any EEA Resolution Authority. 

Section 9.21. Integration. THIS WRITTEN AGREEMENT AND THE CREDIT 
DOCUMENTS, AS DEFINED IN THIS AGREEMENT, REPRESENT THE FINAL AGREEMENT 
AMONG THE PARTIES AND SUPERSEDE ALL PRIOR UNDERSTANDINGS AND AGREEMENTS, 
WHETHER WRITTEN OR ORAL, RELATING TO THE TRANSACTIONS PROVIDED FOR HEREIN 
AND THEREIN. ADDITIONALLY, THIS AGREEMENT AND THE CREDIT DOCUMENTS MAY 
NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT 
ORAL AGREEMENTS OF THE PARTIES. TO THE EXTENT THERE ARE ANY INCONSISTENCIES 
BETWEEN THE TERMS OF THIS AGREEMENT OR ANY CREDIT DOCUMENT AND THE DIP 
ORDER, THE PROVISIONS OF THE DIP ORDER SHALL GOVERN. 

THERE ARE NO ORAL AGREEMENTS AMONG THE PARTIES. 

IN EXECUTING THIS AGREEMENT, EACH CREDIT PARTY HEREBY WARRANTS AND 
REPRESENTS IT IS NOT RELYING ON ANY STATEMENT OR REPRESENTATION OTHER THAN 
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THOSE IN THIS AGREEMENT AND IS RELYING UPON ITS OWN JUDGMENT AND ADVICE OF 
ITS ATTORNEYS. 

Section 9.22. Several Obligations; Nonreliance; Violation of Law.  The respective obligations 
of the Lenders hereunder are several and not joint and the failure of any Lender to make any Loan or 
perform any of its obligations hereunder shall not relieve any other Lender from any of its obligations 
hereunder.  Each Lender hereby represents that it is not relying on or looking to any margin stock (as defined 
in Regulation U of the Board) for the repayment of the Revolving Borrowings provided for herein.  
Anything contained in this Agreement to the contrary notwithstanding, neither any Issuing Lender nor any 
Lender shall be obligated to extend credit to the Borrower in violation of any applicable law. 

Section 9.23. Disclosure.  Each Credit Party, each Lender and each Issuing Lender hereby 
acknowledges and agrees that the Administrative Agent and/or its Affiliates from time to time may hold 
investments in, make other loans to or have other relationships with any of the Credit Parties and their 
respective Affiliates.  

Section 9.24. Appointment for Perfection.  Each Lender hereby appoints each other Lender as 
its agent for the purpose of perfecting Liens, for the benefit of the Administrative Agent and the other 
Secured Parties, in assets which, in accordance with Article 9 of the UCC or any other applicable law can 
be perfected only by possession or control.  Should any Lender (other than the Administrative Agent) obtain 
possession or control of any such Collateral, such Lender shall notify the Administrative Agent thereof, 
and, promptly upon the Administrativ

instructions.  

Section 9.25. Acknowledgement Regarding an Supported QFCs.   

(a) To the extent that the Credit Documents provide support, through a guarantee or otherwise, 
QFC Credit 

Support Supported QFC llows with 
respect to the resolution power of the Federal Deposit Insurance Corporation under the Federal Deposit 
Insurance Act and Title II of the Dodd-Frank Wall Street Reform and Consumer Protection Act (together 
with the regulations promulgated thereun U.S. Special Resolution Regimes
Supported QFC and QFC Credit Support (with the provisions below applicable notwithstanding that the 
Credit Documents and any Supported QFC may in fact be stated to be governed by the laws of the State of 
New York and/or of the United States or any other state of the United States): 

 
(b) Covered Party

becomes subject to a proceeding under a U.S. Special Resolution Regime, the transfer of such Supported 
QFC and the benefit of such QFC Credit Support (and any interest and obligation in or under such Supported 
QFC and such QFC Credit Support, and any rights in property securing such Supported QFC or such QFC 
Credit Support) from such Covered Party will be effective to the same extent as the transfer would be 
effective under the U.S. Special Resolution Regime if the Supported QFC and such QFC Credit Support 
(and any such interest, obligation and rights in property) were governed by the laws of the United States or 
a state of the United States. In the event a Covered Party or a BHC Act Affiliate of a Covered Party becomes 
subject to a proceeding under a U.S. Special Resolution Regime, Default Rights under the Credit 
Documents that might otherwise apply to such Supported QFC or any QFC Credit Support that may be 
exercised against such Covered Party are permitted to be exercised to no greater extent than such Default 
Rights could be exercised under the U.S. Special Resolution Regime if the Supported QFC and the Credit 
Documents were governed by the laws of the United States or a state of the United States. Without limitation 
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of the foregoing, it is understood and agreed that rights and remedies of the parties with respect to a 
Defaulting Lender shall in no event affect the rights of any Covered Party with respect to a Supported QFC 
or any QFC Credit Support. 

[Remainder of this page intentionally left blank. Signature pages follow.] 
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DIP Term Loan Agreement 
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SENIOR SECURED DEBTOR-IN-POSSESSION TERM LOAN CREDIT AGREEMENT 

 

dated as of July [__], 2020 

 

Among 

 

HI-CRUSH INC. 

 

as Borrower, 

 

CANTOR FITZGERALD SECURITIES, 

 

as Administrative Agent, 

 

and 

 

THE LENDERS NAMED HEREIN, 

 

as Lenders 

 

$40,000,000 
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SENIOR SECURED DEBTOR-IN-POSSESSION TERM LOAN CREDIT AGREEMENT 

This SENIOR SECURED DEBTOR-IN-POSSESSION TERM LOAN CREDIT AGREEMENT 
dated as of July [__], Agreement -Crush Inc., a Delaware corporation (the 
Borrower -in-possession in a Chapter 11 Case (as defined below), the 

Lenders (as defined below) and other parties from time to time party hereto, and Cantor Fitzgerald 
Securities, as Administrative Agent (as defined below) for the Lenders (as defined below). 

RECITALS 

A. Reference is made to that certain (a) Credit Agreement, dated as of August 1, 2018 
(as amended, s Existing Credit 
Agreement
JPMorgan, as administrative agent and (b) Restructuring Support Agreement, dated as of July 12, 2020, 
among the Borrower, certain subsidiaries of the Borrower and the Consenting Noteholders (as defined 
therein) (as amended, supplemented or otherwise modified in a manner satisfactory to the Required 

RSA  

B. Pursuant to the RSA, the Borrower and the other parties thereto have agreed to a 
restructuring of the Borrower and its Subsidiaries pursuant to the Approved Plan (as defined below). 

C. In furtherance of the Approved Plan and the provisions of the RSA, on July 12, 
Petition Date Chapter 11 

Cases Bankruptcy Code
Court for the Southern District of Texas Bankruptcy Court
assets and in the management of their businesses pursuant to Sections 1107 and 1108 of the Bankruptcy 
Code. 

D. In connection with the Chapter 11 Cases and the Approved Plan, the Borrower has 
requested that (x) the Lenders provide a senior secured debtor-in-possession term loan facility in an 
aggregate principal amount not to exceed $40,000,000 pursuant to this Agreement DIP Term Loan 
Facility and (y) certain other lenders provide a senior secured debtor-in-possession asset-based revolving 
credit facility with aggregate principal commitments not to exceed $25 DIP ABL Facility  

DIP Facilities ) pursuant to the DIP ABL Credit 
Agreement (as defined below). 

E. The Lenders have agreed to provide the DIP Term Loan Facility upon the terms 
and conditions set forth herein.  

F. To provide guarantees for the repayment of the Loans and the payment of the other 
Secured Obligations of the Borrower hereunder and under the other Credit Documents, the Credit Parties 
are providing to the Administrative Agent and the Lenders, pursuant to this Agreement, the other Credit 
Documents and the DIP Order, a guarantee from each of the Guarantors of the due and punctual payment 
and performance of the Secured  Obligations of the Borrower hereunder; 

G. To provide security for the repayment of the Loans and the payment of the other 
Secured Obligations of the Borrower hereunder and under the other Credit Documents, the Credit Parties 
are providing to the Administrative Agent and the Lenders, pursuant to this Agreement, the other Credit 
Documents and the DIP Order, (i) the Liens granted hereby and thereby, having the priorities set forth in 
the DIP Order and the Intercreditor Agreement, and (ii) the DIP Superpriority Claims in respect of the 
Secured Obligations of the Credit Parties.  
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H. All of the claims and the Liens granted hereunder and pursuant to the DIP Order 
in the Chapter 11 Cases to the Administrative Agent, the Lenders and the other Secured Parties shall be 
subject to the Carve-Out, but in each case only to the extent provided in the DIP Order. 

I. Pursuant to the terms of the DIP Order, the Liens securing the Secured Obligations 
shall be valid and perfected Liens. 

J. In consideration of the mutual covenants and agreements herein contained and of 
the loans, extensions of credit and commitments hereinafter referred to, the parties hereto agree as follows: 

ARTICLE 1 

DEFINITIONS AND ACCOUNTING TERMS 

Section 1.1. Certain Defined Terms. The following terms shall have the following meanings 
(unless otherwise indicated, such meanings to be equally applicable to both the singular and plural forms 
of the terms defined): 

13-Week Forecast Section 5.2(f). 

ABL Priority Collateral Intercreditor 
Agreement). 

ABR
Loans comprising such Borrowing, bear interest at a rate determined by reference to the Alternate Base 
Rate. 

ABR Loan  

Acceptable Security Interest sts in favor of the 
Administrative Agent for its benefit and the ratable benefit of the Secured Parties, (b) is superior to all other 
security interests (other than the Permitted Liens to the extent such Permitted Liens are made superior to 
such security interest by (i) the DIP Order, (ii) the Intercreditor Agreement or (iii) automatically by 
operation of law and without the consent of the Administrative Agent or the Lenders), (c) secures the 
Secured Obligations, (d) is enforceable against the Credit Party which created such security interest and (e) 
is perfected to the extent required by any Credit Document. 

Account  

Acquisition enterprise or 
all or substantially all of any Person through the purchase of assets (but, for the avoidance of doubt, 
excluding purchases of equipment only with no other tangible or intangible property associated with such 
equipment purchase, unless such purchase of equipment involves all or substantially all the assets of the 
seller) or (b) Equity Interests of any Person sufficient to cause such Person to become a Subsidiary of a 
Credit Party. 

Adjusted LIBO Rate rodollar Loans for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/16 of 1%) equal to (a) the 
LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate.  

Administrative Agent CFS in its capacity as administrative agent and collateral agent for 
the Lenders pursuant to Article 8 and any successor agent pursuant to Section 8.7. 
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Administrative Agent Fee Letter
the Borrower and CFS. 

Administrative Questionnaire approved by the 
Administrative Agent. 

Affiliate
more intermediaries, controls, is controlled by, or is under common control with, such Person or any 

direct or cause the direction of 
the management and policies of a Person, whether through ownership, by contract, or otherwise. 

Aggregate Commitments
Lenders.  As of the Closing Date, the Aggregate Commitments are equal to $40,000,000. 

Agreement  

Alternate Base Rate per annum equal to the greatest of (a) the Prime 
Rate in effect on such day, (b) the NYFRB Rate in effect on such day plus ½ of 1% and (c) the Adjusted 
LIBO Rate for a one month Interest Period on such day (or if such day is not a Business Day, the 
immediately preceding Business Day) plus 1%, provided that for the purpose of this definition, the Adjusted 
LIBO Rate for any day shall be based on the LIBO Screen Rate (or if the LIBO Screen Rate is not available 
for such one month Interest Period, the Interpolated Rate) at approximately 11:00 a.m. London time on 
such day.  Any change in the Alternate Base Rate due to a change in the Prime Rate, the NYFRB Rate or 
the Adjusted LIBO Rate shall be effective from and including the effective date of such change in the Prime 
Rate, the NYFRB Rate or the Adjusted LIBO Rate, respectively.  If the Alternate Base Rate is being used 
as an alternate rate of interest pursuant to Section 2.16 hereof, then the Alternate Base Rate shall be the 
greater of clause (a) and (b) above and shall be determined without reference to clause (c) above.  For the 
avoidance of doubt, if the Alternate Base Rate shall be less than 2.00%, such rate shall be deemed to be 
2.00% for purposes of this Agreement. 

Amegy  

Ancillary Document Section 9.14. 

Anti-Corruption Laws s, and regulations of any jurisdiction applicable to the 
Borrower or its Subsidiaries from time to time concerning or relating to bribery or corruption, including, 
without limitation, the United States Foreign Corrupt Practices Act of 1977, as amended, and the rules and 
regulations thereunder. 

Anti-Money Laundering Laws Section 4.19(c). 

Applicable Margin
percentage per annum equal to 10.00%, and (ii) in the case of Eurodollar Loans, a percentage per annum 
equal to 11.00%. 

Approved Fund
purchasing, holding or investing in bank loans and similar extensions of credit in the ordinary course and 
that is administered or managed by a Lender, an Affiliate of a Lender or an entity or an Affiliate of an entity 
that administers or manages a Lender. 
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Approved Plan a plan of reorganization consistent with that set forth in the RSA or as 
otherwise agreed by the Administrative Agent, the Required Lenders and the Borrower.  

Assignment and Acceptance
Eligible Assignee and accepted by the Administrative Agent, in substantially the same form as Exhibit B. 

Backstop Agreement  

Backstop Order  

Bail-In Action means the exercise of any Write-Down and Conversion Powers by the applicable 
EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

Bail-In Legislation
of Directive 2014/59/EU of the European Parliament and of the Council of the European Union, the 
implementing law for such EEA Member Country from time to time which is described in the EU Bail-In 
Legislation Schedule. 

Banking Services Obligations  meaning assigned to such term in the DIP ABL Credit 
Agreement.  

Bankruptcy Code  

Bankruptcy Court  

Bankruptcy Event  respect to any Person, such Person becomes the subject of a 
voluntary or involuntary bankruptcy or insolvency proceeding, or has had a receiver, conservator, trustee, 
administrator, custodian, assignee for the benefit of creditors or similar Person charged with the 
reorganization or liquidation of its business appointed for it, or, in the good faith determination of the 
Administrative Agent, has taken any action in furtherance of, or indicating its consent to, approval of, or 
acquiescence in, any such proceeding or appointment or has had any order for relief in such proceeding 
entered in respect thereof, provided that a Bankruptcy Event shall not result solely by virtue of any 
ownership interest, or the acquisition of any ownership interest, in such Person by a Governmental 
Authority or instrumentality thereof, unless such ownership interest results in or provides such Person with 
immunity from the jurisdiction of courts within the United States or from the enforcement of judgments or 
writs of attachment on its assets or permits such Person (or such Governmental Authority or instrumentality) 
to reject, repudiate, disavow or disaffirm any contracts or agreements made by such Person.  

Benchmark Replacement  means the sum of: (a) the alternate benchmark rate (which may be a 
SOFR-Based Rate) that has been selected by the Required Lenders and the Borrower giving due 
consideration to (i) any selection or recommendation of a replacement rate or the mechanism for 
determining such a rate by the applicable Governmental Authority and/or (ii) any evolving or then-
prevailing market convention for determining a rate of interest as a replacement to the LIBO Rate for U.S. 
dollar-denominated syndicated credit facilities and (b) the Benchmark Replacement Adjustment; provided 
that, if the Benchmark Replacement as so determined would be less than 1.00%, the Benchmark 
Replacement will be deemed to be 1.00% for the purposes of this Agreement; provided further that any 
such Benchmark Replacement shall be administratively feasible as determined by the Administrative Agent 
in its sole discretion. 

 
Benchmark Replacement Adjustment  means the spread adjustment, or method for calculating or 

determining such spread adjustment, (which may be a positive or negative value or zero) that has been 
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selected by the Required Lenders and the Borrower giving due consideration to (a) any selection or 
recommendation of a spread adjustment, or method for calculating or determining such spread adjustment, 
for the replacement of the LIBO Rate with the applicable Unadjusted Benchmark Replacement by the 
applicable Governmental Authority and/or (b) any evolving or then-prevailing market convention for 
determining a spread adjustment, or method for calculating or determining such spread adjustment, for the 
replacement of the LIBO Rate with the applicable Unadjusted Benchmark Replacement for U.S. dollar-
denominated syndicated credit facilities at such time (for the avoidance of doubt, such Benchmark 
Replacement Adjustment shall not be in the form of a reduction to the applicable rate). 

 
Benchmark Replacement Conforming Changes means, with respect to any Benchmark 

Replacement, any technical, administrative or operational changes (including changes to the definition of 

making payments of interest and other administrative matters) that the Borrower determines in good faith 
may be appropriate to reflect the adoption and implementation of such Benchmark Replacement and to 
permit the administration thereof by the Administrative Agent in a manner substantially consistent with 
market practice (or, if the Borrower or the Administrative Agent decides that adoption of any portion of 
such market practice is not administratively feasible or if the Borrower or the Required Lenders determine 
that no market practice for the administration of the Benchmark Replacement exists, in such other manner 
of administration as the Borrower determines in good faith is reasonably necessary in connection with the 
administration of this Agreement). 

 
Benchmark Replacement Date means the earlier to occur of the following events with respect to 

the LIBO Rate:  
 
(a) in the case of clause (1) 

(i) the date of the public statement or publication of information referenced therein and (ii) the date on 
which the administrator of the LIBO Screen Rate permanently or indefinitely ceases to provide the LIBO 
Screen Rate; or 

 

public statement or publication of information referenced therein. 
 
Benchmark Transition Event  means the occurrence of one or more of the following events with 

respect to the LIBO Rate:  
 
(1) a public statement or publication of information by or on behalf of the administrator of the 

LIBO Screen Rate announcing that such administrator has ceased or will cease to provide the LIBO Screen 
Rate, permanently or indefinitely, provided that, at the time of such statement or publication, there is no 
successor administrator that will continue to provide the LIBO Screen Rate;  

 
(2) a public statement or publication of information by the regulatory supervisor for the 

administrator of the LIBO Screen Rate, the U.S. Federal Reserve System, an insolvency official with 
jurisdiction over the administrator for the LIBO Screen Rate, a resolution authority with jurisdiction over 
the administrator for the LIBO Screen Rate or a court or an entity with similar insolvency or resolution 
authority over the administrator for the LIBO Screen Rate, in each case which states that the administrator 
of the LIBO Screen Rate has ceased or will cease to provide the LIBO Screen Rate permanently or 
indefinitely, provided that, at the time of such statement or publication, there is no successor administrator 
that will continue to provide the LIBO Screen Rate; and/or  

 
(3) a public statement or publication of information by the regulatory supervisor for the 

administrator of the LIBO Screen Rate announcing that the LIBO Screen Rate is no longer representative. 
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Benchmark Transition Start Date  means (a) in the case of a Benchmark Transition Event, the 

earlier of (i) the applicable Benchmark Replacement Date and (ii) if such Benchmark Transition Event is a 
public statement or publication of information of a prospective event, the 90th day prior to the expected 
date of such event as of such public statement or publication of information (or if the expected date of such 
prospective event is fewer than 90 days after such statement or publication, the date of such statement or 
publication) and (b) in the case of an Early Opt-in Election, the date specified by the Required Lenders, as 
applicable, by notice to the Borrower, the Administrative Agent and the Lenders. 

 
Benchmark Unavailability Period  means, if a Benchmark Transition Event and its related 

Benchmark Replacement Date have occurred with respect to the LIBO Rate and solely to the extent that 
the LIBO Rate has not been replaced with a Benchmark Replacement, the period (x) beginning at the time 
that such Benchmark Replacement Date has occurred if, at such time, no Benchmark Replacement has 
replaced the LIBO Rate for all purposes hereunder in accordance with Section 2.16 and (y) ending at the 
time that a Benchmark Replacement has replaced the LIBO Rate for all purposes hereunder pursuant to 
Section 2.16. 

Beneficial Ownership Certification
required by the Beneficial Ownership Regulation.  

Beneficial Ownership Regulation  

Benefit Plan

4975 of the Code applies, and (c) any Person whose assets include (for purposes of the Plan Asset 
Regulations or otherwise for purposes of Title I of ERISA or Section 4975 of the Code) the assets of any 

 

BHC Act Affiliate
interpreted in accordance with, 12 U.S.C. 1841(k)) of such party. 

Board
America. 

Borrower  

Borrower Materials has the meaning set forth in Section 5.2(aa). 

Borrowing
Lenders pursuant to Section 2.1(a) or Converted by each Lender to Loans of a different Type pursuant to 
Section 2.3(c). 

Budget means a written budget for the period from the Petition Date through the Scheduled 
Maturity Date setting forth on a line-
disbursements, including, without limitation, disbursements on account of the reasonable and documented 
fees and expenses of the Lender Advisors, on a weekly basis, which budget shall be in form and substance 
acceptable to the Required Lenders and which budget shall be updated every four weeks in form and 
substance acceptable to the Required Lenders.  To the extent that any updated Budget is not acceptable to 
the Required Lenders, the then-
updated budget that is acceptable to the Required Lenders. Concurrently with the delivery of each updated 
budget, the Borrower shall deliver to the Administrative Agent a certificate of a financial officer of the 
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Borrower stating that such Budget has been prepared on a reasonable basis and in good faith and is based 
on assumptions believed by the Borrower to be reasonable at the time made and from the best information 

Budget Certificate  

Budget Certificate Budget  

Business Day
required or permitted to be closed under the laws of, or are in fact closed in, Texas or New York, and (b) if 
the applicable Business Day relates to any Eurodollar Loans, on which dealings are carried on by 
commercial banks in the London interbank market. 

Canadian Subs -Crush Canada Distribution Corp., a company 
incorporated under the Business Corporations Act of the Province of British Columbia and (b) FB Industries 
Inc., a Manitoba corporation. 

Capital Expenditures
the aggregate of all expenditures and costs (whether paid in cash or accrued as liabilities during that period 
and including that portion of payments under Capital Leases that are capitalized on the balance sheet of 
such Person) of such Person during such period that, in conformity with GAAP, are required to be included 
in or reflected by the property, plant, or equipment or similar fixed asset accounts reflected in the balance 
sheet of such Person. 

Capital Leases Section 1.3(d)(iii), for any Person, any lease of any Property by 
such Person as lessee which would, in accordance with GAAP, be required to be classified and accounted 
for as a capital lease on the balance sheet of such Person. 

Carve-Out  

Casualty Event by process of eminent 
domain or any transfer or disposition of property in lieu of condemnation, as the case may be, of property 
of any Person or any of its Subsidiaries. 

CERCLA Act 
of 1980, as amended, state and local analogs, and all rules and regulations and requirements thereunder in 
each case as now or hereafter in effect. 

Certificated Equipment
applicable Legal Requirement, is required to be evidenced by, a certificate of title. 

CFS  

Change in Control  

(i) the acquisition of ownership, directly or indirectly, beneficially or of record, by 
any Person or group (within the meaning of the Securities Exchange Act of 1934 and the rules of 
the SEC thereunder as in effect on the date hereof) of Equity Interests representing more than 35% 
or more of the aggregate ordinary voting power represented by the issued and outstanding Equity 
Interests of the Borrower; 

(ii) the acquisition of direct or indirect Control of the Borrower by any Person or 
group;  
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(iii) occupation at any time of a majority of the seats (other than vacant seats) on the 
board of directors of the Borrower by Persons who were not (A) directors of the Borrower on the 
date of this Agreement, nominated or appointed by the board of directors of the Borrower or 
(B) appointed by directors so nominated or appointed; or 

(iv) 
related to the DIP ABL Facility.  

Change in Law
Lender, such later date on which such Lender becomes a party to this Agreement, of (a) the adoption of or 
taking effect of any law, rule, regulation or treaty, (b) any change in any law, rule, regulation or treaty or in 
the administration, interpretation, implementation or application thereof by any Governmental Authority or 
(c) compliance by any Lender (or, for purposes of Section 2.10(b), by any lending office of such Lender or 

the force of law) of any Governmental Authority made or issued after the date of this Agreement; provided 
that, notwithstanding anything herein to the contrary, (x) the Dodd-Frank Wall Street Reform and 
Consumer Protection Act and all requests, rules, guidelines or directives thereunder or issued in connection 
therewith or in the implementation thereof and (y) all requests, rules, guidelines or directives promulgated 
by the Bank for International Settlements, the Basel Committee on Banking Supervision (or any successor 
or similar authority) or the United States or foreign regulatory authorities, in each case pursuant to Basel 
III, shall, in each case, 
or implemented. 

Chapter 11 Cases  

Closing Date has the meaning assigned to such term in Section 3.01. 

Code  means the Internal Revenue Code of 1986, as amended, and the regulations and published 
interpretations thereof. 

Collateral
Security Agreement) and any and all other property of any Credit Party, now existing or hereafter acquired, 
that may at any time be, become or be intended to be, subject to a security interest or Lien in favor of the 
Administrative Agent, on behalf of itself and the Secured Parties, to secure the Obligations. 

Commitment
Commitment, as applicable, or if such Lender has entered into any Assignment and Acceptance, set forth 
for such Lender as its Commitment in the Register; provided that, after the Maturity Date, the Commitment 
for each Lender shall be zero.  

Commodities Account  

Commodity Exchange 
amended from time to time, and any successor statute. 

Compliance Certificate
Borrower or such other Person as required by this Agreement in substantially the same form as Exhibit D. 

Compounded SOFR  means the compounded average of SOFRs for the applicable Corresponding 
Tenor, with the rate, or methodology for this rate, and conventions for this rate (which may include 
compounding in arrears with a lookback and/or suspension period as a mechanism to determine the interest 
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amount payable prior to the end of each Interest Period) being established by the Required Lenders in 
accordance with:  

 
(1) the rate, or methodology for this rate, and conventions for this rate selected or recommended 

by the relevant Governmental Authority for determining compounded SOFR; provided that: 
 

(2) if, and to the extent that, the Required Lenders determine that Compounded SOFR cannot be 
determined in accordance with clause (1) above, then the rate, or methodology for this rate, and 
conventions for this rate that the Required Lenders determine in their reasonable discretion are 
substantially consistent with any evolving or then-prevailing market convention for 
determining compounded SOFR for U.S. dollar-denominated syndicated credit facilities at 
such time;  

 
provided, further, that if the Administrative Agent decides that any such rate, methodology or 

convention determined in accordance with clause (1) or clause (2) is not administratively feasible for the 
Administrative Agent, then Compounded SOFR will be deemed unable to be determined for purposes of 

  

Confirmation Order
Agent and the Required Lenders, confirming the Approved Plan. 

Connection Income Taxes
net income (however denominated) or that are franchise Taxes or branch profits Taxes. 

Control
of the management or policies of a Person, whether through the ability to exercise voting power, by contract 

Controlling Controlled  

Controlled Group
(whether or not incorporated) under common control which, together with the Borrower or any Subsidiary, 
are treated as a single employer under Section 414 of the Code. 

Convert Conversion Converted
Loans of another Type pursuant to Section 2.3(c). 

Corresponding Tenor  with respect to a Benchmark Replacement means a tenor (including 
overnight) having approximately the same length (disregarding business day adjustment) as the applicable 
tenor for the applicable Interest Period with respect to the LIBO Rate. 

Covered Entity

and interpreted in accordance with, 12 C.F.
and interpreted in accordance with, 12 C.F.R. § 382.2(b). 

Covered Party Section 9.25(b). 

Credit Documents Term Notes, the Guaranty, the Notices of 
Borrowing, the Notices of Continuation or Conversion, the Security Documents, the Administrative Agent 
Fee Letter, and each other agreement, instrument, or document executed at any time in connection with this 
Agreement. 
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Credit Parties means the Borrower and the Guarantors. 

DDTL Funding Date Section 2.1(a). 

Debt
money, including the face amount of any letters of credit supporting the repayment of indebtedness for 
borrowed money issued for the account of such Person; (b) to the extent not covered under clause (a) above, 
obligations under letters of credit and agreements relating to the issuance of letters of credit or acceptance 
financing; (c) obligations of such Person evidenced by bonds, debentures, notes or other similar 
instruments, or upon which interest payments are customarily made; (d) obligations of such Person under 
conditional sale or other title retention agreements relating to any Properties purchased by such Person 
(other than customary reservations or retentions of title under agreements with suppliers entered into in the 
ordinary course of business); (e) obligations of such Person to pay the deferred purchase price of property 
or services (including, without limitation, any contingent obligations or other similar obligations associated 
with such purchase, and including obligations that are non-recourse to the credit of such Person but are 
secured by the assets of such Person); (f) obligations of such Person as lessee under Capital Leases and 
obligations of such Person in respect of synthetic leases; (g) obligations of such Person under any Hedging 
Arrangement; (h) all obligations of such Person to mandatorily purchase, redeem, retire, defease or 
otherwise make any payment in respect of any Equity Interest in such Person or any other Person on a date 
certain or upon the occurrence of certain events or conditions; (i) the Debt of any partnership or 
unincorporated joint venture in which such Person is a general partner or a joint venturer, but only to the 
extent to which there is recourse to such Person for the payment of such Debt; (j) obligations of such Person 
under direct or indirect guaranties in respect of, and obligations (contingent or otherwise) of such Person 
to purchase or otherwise acquire, or otherwise to assure a creditor against loss in respect of, indebtedness 
or obligations of others of the kinds referred to in clauses (a) through (i) above; (k) indebtedness or 
obligations of others of the kinds referred to in clauses (a) through (j) secured by any Lien on or in respect 
of any Property of such Person; and (l) all liabilities of such Person in respect of unfunded vested benefits 
under any Plan. 

Default
of time or both would, unless cured or waived, become an Event of Default. 

Default Rate  (i) in the case of principal of any Loan, 2.00% plus 
the rate otherwise applicable to such Loan as provided in Sections 2.7(a) or (b), and (ii) in the case of any 
other Obligation, 2.00% plus the non-default rate applicable to ABR Loans provided hereunder. 

Default Right ing assigned to that term in, and shall be interpreted in accordance 
with, 12 C.F.R. §§ 252.81, 47.2 or 382.1, as applicable. 

Defaulting Lender
required to be funded or paid, to (i) fund any portion of its Loans, (ii) [reserved] or (iii) pay over to any 
Lender Party any other amount required to be paid by it hereunder, unless, in the case of clause (i) above, 

good faith determination that a condition precedent to funding (specifically identified and including the 
particular default, if any) has not been satisfied, (b) has notified the Borrower or any Lender Party in writing, 
or has made a public statement to the effect, that it does not intend or expect to comply with any of its 
funding obligations under this Agreement, (unless such writing or public statement indicates that such 

identified and including the particular default, if any) to funding a loan under this Agreement cannot be 
satisfied) or generally under other agreements in which it commits to extend credit, (c) has failed to confirm 
in writing to the Administrative Agent, for at least three Business Days, in response to a written request of 
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the Administrative Agent, that it will comply with its funding obligations hereunder (provided that such 
Lender shall cease to be a Defaulting Lender pursuant to this clause (c) upon receipt of such written 
confirmation by the Administrative Agent), or (d) has become the subject of (A) a Bankruptcy Event or (B) 
a Bail-In Action. Any determination that a Lender is a Defaulting Lender will be made by the 
Administrative Agent in its sole discretion acting in good faith. Any determination by the Administrative 
Agent that a Lender is a Defaulting Lender under any one or more of clauses (a) through (d) above shall be 
conclusive and binding absent manifest error. 

Delayed Draw Commitment means, with respect to each Lender, the commitment of such Lender 
to make Delayed Draw Term Loans to the Borrower in an aggregate principal amount not to exceed the 
amount set forth opposite such  name on Schedule 1.1. 
Delayed Draw Commitments on the Closing Date is $20,000,000. 

Delayed Draw Term Loan has the meaning assigned to such term in Section 2.1(a). 

Delayed Draw Upfront Fee  

Deposit Account  

DIP ABL Agent JPMorgan Chase Bank, N.A., a national banking association, in its 
individual capacity, and its successors, as administrative agent of the DIP ABL Facility. 

DIP ABL Credit Agreement -in-Possession Credit 
Agreement dated of even date herewith among the Borrower, the lenders and other parties thereto from 
time to time and the DIP ABL Agent, as amended, restated, supplemented or otherwise modified from time 
to time in accordance with the Intercreditor Agreement. 

DIP ABL Facility has the meaning assigned to such term in the recitals hereto. 

DIP Facilities has the meaning assigned to such term in the recitals hereto. 

DIP Order  

DIP Superpriority Claims  relevant DIP Order. 

DIP Term Loan Facility  
Disqualified Stock by the terms of any security into 

which it is convertible or for which it is exchangeable), or upon the happening of any event, (a) matures 
(excluding any maturity as the result of an optional redemption by the issuer thereof) or is mandatorily 
redeemable, pursuant to a sinking fund obligation or otherwise, or is redeemable at the option of the holder 
thereof, in whole or in part, or requires the payment of any cash dividend or any other scheduled payment 
constituting a return of capital, in each case at any time on or prior to the first anniversary of the Maturity 
Date, or (b) is convertible into or exchangeable (unless at the sole option of the issuer thereof) for (i) debt 
securities or (ii) any Equity Interest referred to in clause (a) above, in each case at any time prior to the first 
anniversary of the Maturity Date. 

Dollars $  

Domestic Subsidiary
incorporated or organized under the laws of the United States, any State thereof or the District of Columbia 
or (b) could provide a guarantee of the Obligations without any material adverse federal income tax 
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consequences to the Borrower (including by constituting an investment of earnings in United States 
property under Section 956 (or any successor provision) of the Code and, therefore, triggering an increase 
in the gross income of the Borrower pursuant to Section 951 (or a successor provision) of the Code). 

Early Opt-in Election  means the occurrence of: 

(1) a notification by the Required Lenders to the Administrative Agent (with a copy to the 
Borrower) that the Required Lenders have determined that U.S. dollar-denominated syndicated credit 
facilities being executed at such time, or that include language similar to that contained in Section 2.16 
are being executed or amended, as applicable, to incorporate or adopt a new benchmark interest rate to 
replace the LIBO Rate, and  

 
(2) the election by the Required Lenders to declare that an Early Opt-in Election has occurred and 

the provision by the Required Lenders of written notice of such election to the Administrative Agent 
(with a copy to the Borrower). 

 
EEA Financial Institution er Country 

which is subject to the supervision of an EEA Resolution Authority, (b) any entity established in an EEA 
Member Country which is a parent of an institution described in clause (a) of this definition, or (c) any 
financial institution established in an EEA Member Country which is a subsidiary of an institution described 
in clauses (a) or (b) of this definition and is subject to consolidated supervision with its parent; 

EEA Member Country nd, 
Liechtenstein, and Norway. 

EEA Resolution Authority
with public administrative authority of any EEA Member Country (including any delegee) having 
responsibility for the resolution of any EEA Financial Institution. 

Electronic Signature
with, a contract or other record and adopted by a Person with the intent to sign, authenticate or accept such 
contract or record. 

Eligible Assignee
Lender, (c) any Approved Fund of a Lender or (d) any other Person (other than a natural Person); provided, 
however, that neither the Borrower nor any of its Affiliates shall qualify as an Eligible Assignee. 

Environment  

Environmental Claim
action, lawsuit, claim, demand, regulatory action or proceeding, order, decree, consent agreement or notice 
of potential or actual responsibility or violation (including claims or proceedings under the Occupational 
Safety and Health Acts or similar laws or requirements relating to health or safety of employees) which 
seeks to impose liability under any Environmental Law. 

Environmental Law
decisions, agreements, and other requirements, including common law theories, now or hereafter in effect 
and relating to, or in connection with the Environment, human health, or safety, including without limitation 
CERCLA, relating to (a) pollution, contamination, injury, destruction, loss, protection, cleanup, 
reclamation or restoration of the air, surface water, groundwater, land surface or subsurface strata, or other 
natural resources; (b) solid, gaseous or liquid waste generation, treatment, processing, recycling, 
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reclamation, cleanup, storage, disposal or transportation; (c) exposure to pollutants, contaminants, 
hazardous, medical infections, or toxic substances, materials or wastes; (d) the safety or health of 
employees; or (e) the manufacture, processing, handling, transportation, distribution in commerce, use, 
storage or disposal of hazardous, medical infections, or toxic substances, materials or wastes. 

Environmental Permit
authorization under Environmental Law. 

Equity Interest n, any shares, interests, participation, or other 
equivalents (however designated) of corporate stock, membership interests or partnership interests (or any 
other ownership interests) of such Person. 

Equity Issuance s or any other Equity Interests (including 
any preferred equity securities) by the Borrower or any of its Subsidiaries. 

ERISA
time. 

EU Bail-In Legislation Schedule  the EU Bail-In Legislation Schedule published by the 
Loan Market Association (or any successor Person), as in effect from time to time. 

Eurodollar
the Loans comprising such Borrowing, are bearing interest at a rate determined by reference to the Adjusted 
LIBO Rate.  

Eurodollar Loan sed upon the LIBO Rate. 

Event of Default Section 7.1. 

 Excluded Taxes
required to be withheld or deducted from a payment to a Recipient, (a) Taxes imposed on or measured by 
net income (however denominated), franchise Taxes, and branch profits Taxes, in each case, (i) imposed as 
a result of such Recipient being organized under the laws of, or having its principal office or, in the case of 
any Lender, its applicable lending office located in, the jurisdiction imposing such Tax (or any political 
subdivision thereof) or (ii) that are Other Connection Taxes, (b) in the case of a Lender, U.S. Federal 
withholding Taxes imposed on amounts payable to or for the account of such Lender with respect to an 
applicable interest in a Loan or Commitment pursuant to a law in effect on the date on which (i) such Lender 
acquires such interest in the Loan or Commitment (other than pursuant to an assignment request by the 
Borrower under Section 2.13) or (ii) such Lender changes its lending office, except in each case to the 
extent that, pursuant to Section 2.12, amounts with respect to such Taxes were payable either to such 

acquired the applicable interest in a Loan or 
Commitment or to such Lender immediately before it changed its lending office, (c) Taxes attributable to 

Section 2.12(f) and (d) any U.S. federal withholding Taxes imposed 
under FATCA. 

Existing Credit Agreement has the meaning assigned to such term in the recitals hereto.  

Existing Letters of Credit
attached Schedule 1.1(a).   

Exit Fee has the meaning assigned to such term in Section 2.6(b). 
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FATCA
amended or successor version that is substantively comparable and not materially more onerous to comply 
with), any current or future regulations or official interpretations thereof, any agreements entered into 
pursuant to Section 1471(b)(1) of the Code, and any fiscal or regulatory legislation, rules or practices 
adopted pursuant to any intergovernmental agreement, treaty or convention among Governmental 
Authorities and implementing such Sections of the Code. 

Federal Funds Effective Rate
ions, as determined in such manner as the 

NYFRB shall set forth on its public website from time to time, and published on the next succeeding 
Business Day by the NYFRB as the effective federal funds rate, provided that if the Federal Funds Effective 
Rate as so determined would be less than zero, such rate shall be deemed to zero for the purposes of this 
Agreement.  

Federal Reserve Board
its successors.  

Final Order udgment of the Bankruptcy Court in substantially in the form of 
the Interim Order with such changes as are acceptable to the Required Lenders. 

Final Order Entry Date
Court. 

Final Order Entry Deadline
on or before the date that is twenty-five (25) days following the Petition Date. 

Foreign Lender Section 
7701(a)(30) of the Code. 

GAAP
from time to time, applied on a basis consistent with the requirements of Section 1.3. 

Governmental Authority t of the United States of America, any other nation 
or any political subdivision thereof, whether state or local, and any agency, authority, instrumentality, 
regulatory body, court, central bank or other entity exercising executive, legislative, judicial, taxing, 
regulatory or administrative powers or functions of or pertaining to government. 

Guarantors . 

Guaranty rm 
as Exhibit G. 

Hazardous Substance
and those regulated under any other Environmental Law, including without limitation pollutants, 
contaminants, petroleum, petroleum products, radionuclides, and radioactive materials. 

Hazardous Waste
any Environmental Law, including without limitation, pollutants, contaminants, flammable substances and 
materials, explosives, radioactive materials, oil, petroleum and petroleum products, chemical liquids and 
solids, polychlorinated biphenyls, asbestos, toxic substances, and similar substances and materials. 
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Hedging Arrangement tion, forward sale or 
purchase or other contract or similar arrangement (including any obligations to purchase or sell any 
commodity or security at a future date for a specific price) which is entered into to reduce or eliminate or 
otherwise protect against the risk of fluctuations in prices or rates, including interest rates, foreign exchange 
rates, commodity prices and securities prices. 

Impacted Interest Period  

Income Tax Expense Borrower and its Subsidiaries, on a consolidated basis for any 
period, all state and federal income taxes (including without limitation Texas franchise taxes) paid or due 
to be paid during such period. 

Indemnified Taxes ed Taxes, imposed on or with respect to 
any payment made by or on account of any obligation of any Credit Party under any Credit Document and 
(b) to the extent not otherwise described in clause (a), Other Taxes. 

Indemnitee has the meaning assigned to such term in Section 9.2(a). 

Information has the meaning assigned to such term in Section 9.8. 

Initial Commitment
make the Initial Term Loan to the Borrower in an aggregate principal amount not to exceed the amount 

Schedule 1.1. The aggregate amount of the L
Commitments on the Closing Date is $20,000,000. 

Initial Financial Statements
and its Subsidiaries for the fiscal year ended December 31, 2019 and the unaudited consolidated financial 
statements of the Borrower and its Subsidiaries for the fiscal quarter ended March 31, 2020, in each case 
including statements of income, retained earnings, changes in equity and cash flow for such fiscal period 
as well as a balance sheet as of the end of each such fiscal period, all prepared in accordance with GAAP. 

Initial Term Loan has the meaning assigned to such term in Section 2.1(a). 

Initial Upfront Fee Section 2.6(a). 

Intercreditor Agreement of even date herewith among the 
Administrative Agent and the DIP ABL Agent, as amended, supplemented, restated or otherwise modified 
from time to time in accordance with its terms. 

 Interest Payment Date s (a) with respect to any ABR Loan, the first Business Day of each 
calendar month and the Maturity Date and (b) with respect to any Eurodollar Loan, the last day of each 
Interest Period applicable to the borrowing of which such Loan is a part, on the date any Eurodollar Loan 
is repaid and the Maturity Date (in each case unless any such date shall not be a Business Day in which 
case such payment shall be made on the next succeeding Business Day).  

Interest Period art of the same Borrowing, the 
period commencing on the date of such Borrowing and ending on the numerically corresponding day in the 
calendar month that is one month thereafter; provided that, if any Interest Period begins on a day for which 
there is no numerically corresponding day in the calendar month at the end of such Interest Period, such 

Interest Period shall end on the last Business Day of such calendar month; provided, further, that the 
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Borrower may not select any Interest Period for any Loan which ends after the Scheduled Maturity 
Date. 

Interim Order
the Bankruptcy Court in the Cases substantially in the form of Exhibit H and otherwise acceptable to the 
Administrative Agent and the Required Lenders. 

Interim Order Entry Date
Court. 

Interpolated Rate
same number of decimal places as the LIBO Screen Rate) determined by the Required Lenders (which 
determination shall be conclusive and binding absent manifest error) to be equal to the rate that results from 
interpolating on a linear basis between: (a) the LIBO Screen Rate for the longest period (for which the 
LIBO Screen Rate is available) that is shorter than the Impacted Interest Period; and (b) the LIBO Screen 
Rate for the shortest period (for which that LIBO Screen Rate is available) that exceeds the Impacted 
Interest Period, in each case, at such time.  

Inventory  

Investment Section 6.3. 

Legal Requirement rule, 
regulation (or official interpretation of any of the foregoing) of, and the terms of any license or permit 
issued by, any Governmental Authority, including, but not limited to, Regulations T, U and X. 

Lender Advisors rton & Garrison, LLP, Porter Hedges LLP 
and Moelis & Company. 

Lender Party  or any Lender.   

Lenders
shall have become a Lender hereto pursuant to Section 2.13 and any other Person that shall have become a 
Lender hereto pursuant to an Assignment and Acceptance, but in any event, excluding any such Person that 
ceases to be a party hereto pursuant to an Assignment and Acceptance.  

Lending Office

to time notify the Borrower and the Administrative Agent. 

LIBO Rate
the LIBO Screen Rate at approximately 11:00 a.m., London time, two Business Days prior to the 
commencement of such Interest Period; provided that if the LIBO Screen Rate shall not be available at such 

Impacted Interest Period LIBO Rate shall be the Interpolated 
Rate. 
 

LIBO Screen Rate
Loans for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. Dollars for a 
period equal in length to such Interest Period) as displayed on such day and time on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear on a 
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Reuters page or screen, on any successor or substitute page on such screen that displays such rate), or on 
the appropriate page of such other information service that publishes such rate from time to time as selected 
by the Administrative Agent in its reasonable discretion (including, without limitation, Wall Street Office), 
provided that if the LIBO Screen Rate shall be less than 1.00%, such rate shall be deemed to be 1.00% for 
the purposes of this Agreement. 

Lien
to secure or provide for the payment of any obligation of any Person, whether arising by contract, operation 
of law, or otherwise (including the interest of a vendor or lessor under any conditional sale agreement, 
Capital Lease, or other title retention agreement). 

Liquid Investments
United States of America or obligations unconditionally guaranteed by the full faith and credit of the United 
States of America; (b) commercial paper issued by (i) any Lender or any Affiliate of any Lender or (ii) any 
commercial banking institutions or corporations rated at least P- -1 by S&P; (c) 

other commercial banking institution which is a member of the Federal Reserve System and has a combined 

S&P; (d) repurchase agreements which are entered into with any of the Lenders or any major money center 
banks included in the commercial banking institutions described in clause (c) and which are secured by 
readily marketable direct full faith and credit obligations of the government of the United States of America 
or any agency thereof; (e) investments in any money market fund which holds investments substantially of 
the type described in the foregoing Clauses (a) through (d); (f) readily and immediately available cash held 
in any money market account maintained with any Lender; provided that, such money market accounts and 
the funds therein shall be unencumbered and free and clear of all Liens and other third party rights other 
than a Lien in favor of the Administrative Agent pursuant to the Security Documents; and (g) other 
investments made through the DIP ABL Administrative Agent or its Affiliates and approved by the DIP 
ABL Administrative Agent. All the Liquid Investments described in Clauses (a) through (d) above shall 
have maturities of not more than 365 days from the date of issue. 

Liquidity the aggregate daily closing balance of the sum 
of (a) the aggregate amount of unrestricted cash and cash equivalents of the Borrower and the other Credit 
Parties at such time and (b) the aggregate amount of cash that is restricted under the DIP ABL Facility. 

Loan any Term Loan. 

Material Adverse Change
case of the Credit Parties, (i) any matters discl
effect of filing the Chapter 11 Cases, the events and conditions related to, resulting from and/or leading up 
thereto and the effects thereon and any action required to be taken under the Loan Documents or the DIP 
Order, and (b) in the case of the Credit Parties, taking into account the effect of the automatic stay under 
the Bankruptcy Code) that has had or could reasonably be expected to have a material adverse effect (A) 
on the business, assets, operations, Property or financial condition of the Borrower and its Subsidiaries, 
taken as a whole; (B) on the validity or enforceability of this Agreement or any of the other Credit 

s under this Agreement, any Term 
Note, the Guaranty or any other Credit Document; (D) in any right or remedy of any Secured Party under 

Secured Parties) on the Collateral or the priority of such Liens. 

Material Contract ABL Credit Agreement, (c) 
the RSA, (d) the Backstop Agreement and (e) any contract of the Borrower and its consolidated Subsidiaries 
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to which at least 1 revenue for the four-fiscal quarter period most recently 
ended is attributable, in each case, as each such contract is amended, restated, supplemented or otherwise 
modified from time to time. 

Maturity Date  the Scheduled Maturity Date, (b) the date on which the 
Plan becomes effective, (c)  the date of the closing of a sale of all or substantially all of the assets of the 
Credit Parties under section 363 of the Bankruptcy Code or otherwise, and (d) the date all of the Loans 
become due and payable under the Credit Documents, whether by acceleration or otherwise.  

Maximum Rate  

Milestones shall have the meaning assigned to such term in the RSA. 

a nationally 
recognized statistical rating organization. 

Mortgage Required Lenders 
executed by any Credit Party to secure all or a portion of the Obligations. 

Multiemployer Plan
to which the Borrower or any member of the Controlled Group is making or accruing an obligation to make 
contributions. 

Net Cash Proceeds Liquid Investments 
received in respect of such Prepayment Event after (a) payment of, or provision for, all brokerage 

outstanding obligations relating to such Property paid in connection with any such Prepayment Event; and 
(c) taxes paid or reasonably estimated to be payable within one year after such Prepayment Event as a result 
thereof and as a result of any gain recognized in connection therewith. 

Net Income
for such Person after taxes as determined in accordance with GAAP, including any cash net gain but 
excluding, however, (a) extraordinary items, including (i) any net non-cash gain or loss during such period 
arising from the sale, exchange, retirement or other disposition of capital assets (such term to include all 
fixed assets and all securities) other than in the ordinary course of business, and (ii) any write up or write 
down of assets and (b) the cumulative effect of any change in GAAP. 

Non-Defaulting Lender Lender. 

Notice of Borrowing
same form as Exhibit I. 

Notice of Continuation or Conversion
the Borrower in substantially the same form as Exhibit J. 

NYFRB  

NYFRB Rate
such day and (b) the Overnight Bank Funding Rate in effect on such day (or for any day that is not a 
Business Day, for the immediately preceding Business Day); provided that if none of such rates are 
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transaction quoted at 11:00 a.m. on such day received by the Administrative Agent from a federal funds 
broker of recognized standing selected by it; provided, further, that if any of the aforesaid rates as so 
determined be less than zero, such rate shall be deemed to be zero for purposes of this Agreement. 

Obligations -petition interest), fees (including any 
Exit Fee and the Upfront Fees), reimbursements, indemnifications, and other amounts now or hereafter 
owed by any of the Credit Parties to the Lenders or the Administrative Agent under this Agreement and the 
Credit Documents, and any increases, extensions, and rearrangements of those obligations under any 
amendments, supplements, and other modifications of the documents and agreements creating those 
obligations. 

OFAC  

Operating Lease any lease that constitutes an operating lease under GAAP. 

Organization Documents ficate or articles of incorporation 
and the bylaws, (b) for any partnership, the partnership agreement and, if applicable, certificate of limited 
partnership or (c) for any limited liability company, the operating agreement and articles or certificates of 
formation of incorporation. 

Other Connection Taxes
present or former connection between such Recipient and the jurisdiction imposing such Tax (other than 
connections arising from such Recipient having executed, delivered, become a party to, performed its 
obligations under, received payments under, received or perfected a security interest under, engaged in any 
other transaction pursuant to or enforced any Credit Document, or sold or assigned an interest in any Loan 
or Credit Document). 

Other Taxes
or similar Taxes that arise from any payment made under, from the execution, delivery, performance, 
enforcement or registration of, from the receipt or perfection of a security interest under, or otherwise with 
respect to, any Credit Document, except any such Taxes that are Other Connection Taxes imposed with 
respect to an assignment (other than an assignment made pursuant to Section 2.13). 

Overnight Bank Funding Rate
funds and overnight Eurodollar borrowings by U.S.-managed banking offices of depository institutions, as 
such composite rate shall be determined by the NYFRB as set forth on its public website from time to time, 
and published on the next succeeding Business Day by the NYFRB as an overnight bank funding rate. 

Participant Register Section 9.7(d). 

Patriot Act
Required to Intercept and Obstruct Terrorism Act of 2001 (Title III of Pub. L. 107-56 (signed into law 
October 26, 2001)). 

PBGC tion or any entity succeeding to any or all of 
its functions under ERISA. 

Permitted Debt Section 6.1. 

Permitted Investments Section 6.3. 
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Permitted Liens Section 6.2. 

Person
company, trust, limited liability company, limited liability partnership, unincorporated association, joint 
venture, or other entity, or a government or any political subdivision or agency thereof, or any trustee, 
receiver, custodian, or similar official. 

Petition Date  

Plan (other than a 
Multiemployer Plan), maintained or contributed to by the Borrower or any member of the Controlled Group 
and covered by Title IV of ERISA or subject to the minimum funding standards under Sections 412 or 430 
of the Code or Sections 302 or 303 of ERISA. 

Plan Asset Regulations -101 et seq., as modified by Section 3(42) of 
ERISA, as amended from time to time. 

Platform has the meaning assigned to such term in Section 5.2(aa). 

Prepayment Event , transfer or other disposition of assets by the Borrower or 
its Subsidiaries in a single transaction or series of related transactions that yields Net Cash Proceeds other 
than asset sales permitted by Section 6.8, (ii) the receipt of any Net Cash Proceeds by any Person from the 
issuance of any Debt by the Borrower or any Subsidiary not permitted hereunder and (iii) the receipt by the 
Borrower or any Subsidiary of Net Cash Proceeds in respect of one or more Casualty Events. 

Prime Rate  quoted by Wall Street Office 
U.S. or, if Wall Street Office ceases to quote such rate, the highest per annum interest rate published by the 
Federal Reserve Board in Federal Reserve Statistical Release H.15 (519) (Selected Interest Rates) as the 

determined by the Required Lenders) or any similar release by the Federal Reserve Board (as determined 
by the Required Lenders). Each change in the Prime Rate shall be effective from and including the date 
such change is publicly announced or quoted as being effective.  

Professional Fees means . 

Projections Section 5.2(g). 

Property
or intangible) of such Person. 

Pro Rata Share xpressed as a 

aggregate outstanding Loans at such time to the total aggregate outstanding Loans at such time. 

PTE
any such exemption may be amended from time to time.  

Public Lender has the meaning assigned to such term in Section 5.2(aa). 
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QFC
interpreted in accordance with, 12 U.S.C. 5390(c)(8)(D). 

QFC Credit Support Section 9.25(a). 

Railcar Lease  shall have the meaning ascribed to such term in the RSA. 

Recipient  and (b) any Lender, as applicable.  

Register Section 9.7(b). 

Registration Statement tement on Form S-1 (File No. 333-182574) 
filed by the Borrower with the SEC, amended as of August 21, 2012. 

Regulation D
and all official rulings and interpretations thereunder or thereof. 

Regulation T
and all official rulings and interpretations thereunder or thereof. 

Regulation U rom time to time 
and all official rulings and interpretations thereunder or thereof. 

Regulation X  X of the Federal Reserve Board, as in effect from time to time 
and all official rulings and interpretations thereunder or thereof. 

Related Parties
respective directors, officers, partners, members, trustees, employees, agents, administrators, managers, 

Affiliates.  

Release  

Reportable Event
such event not subject to the provision for 30-day notice to the PBGC under the regulations issued under 
such section). 

Required Lenders the Lenders (other than Defaulting Lenders) the sum of 
whose outstanding Term Loans and unfunded Commitments at such time represents at least two-thirds (2/3) 
of the sum of all outstanding Term Loans and unfunded Commitments of Lenders (other than Defaulting 
Lenders). 

Response  

Responsible Officer  
Chief Executive Officer, President, or Chief Financial Officer, (b) with respect to any Person that is a 

President, or Chief Financial Officer, and if such Person is managed by members, then a Responsible 

(if such manager is an individual) or a Responsible Officer of such manager (if such manager is an entity), 
and (c) with respect to any Person that is a general partnership, limited partnership or a limited liability 
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Restricted Payment
distribution (whether in cash, securities or other Property) or any direct or indirect payment of any kind or 
character (whether in cash, securities or other Property) made in connection with the Equity Interest of such 
Person, including those dividends, distributions and payments made in consideration for or otherwise in 
connection with any retirement, purchase, redemption or other acquisition of any Equity Interest of such 
Person, or any options, warrants or rights to purchase or acquire any such Equity Interest of such Person or 
(b) principal or interest payments (in cash, Property or otherwise) on, or redemptions of, subordinated debt 
of such Person. 

RSA aning assigned to such term in the recitals. 

RSA Effective Date
effective. 

S&P -Hill Companies, 
Inc., or any successor thereof which is a national credit rating organization. 

Sanctioned Country
or target of any Sanctions (at the time of this Agreement, Crimea, Cuba, Iran, North Korea and Syria). 

Sanctioned Person -related list of 
designated Persons maintained by OFAC, the U.S. Department of State, the United Nations Security 
Council, the European Union, any European Union mem
Kingdom, or other relevant sanctions authority, (b) any Person operating, organized or resident in a 
Sanctioned Country, (c) any Person owned or controlled by any such Person or Persons described in clauses 
(a) and (b) of this definition or (d) any Person otherwise the subject of any Sanctions. 

Sanctions
enforced from time to time by the U.S. government (including those administered by OFAC or the U.S. 

the United Kingdom, or other relevant sanctions authority. 

Sand Reserves ties of sand which geological 
and engineering data demonstrate with reasonable certainty to be recoverable in future years under then 
existing economic and operating conditions (i.e., prices and costs as of the date of the estimate is made) and 
(b) any fee mineral interests, term mineral interests, leases, subleases, farm-outs, royalties, overriding 
royalties, net profit interests, carried interests, production payments and similar mineral interests, and all 
unsevered and unextracted sand in, under, or attributable to the properties described in the foregoing clause 
(a). 

Scheduled Maturity Date January 12, 2021. 

SEC  

Secured Obligations  

Secured Parties  Agent and the Lenders. 

Securities Account  
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Security Agreement
Administrative Agent in substantially the same form as Exhibit L. 

Security Documents the Intercreditor 
Agreement and any and all other instruments, documents or agreements, now or hereafter executed by any 
Credit Party or any other Person to secure the Secured Obligations. 

Senior Notes RSA.   

SOFR with respect to any day means the secured overnight financing rate published for such day 
by the NYFRB, as the administrator of the benchmark (or a successor administrator), on the Federal Reserve 

 

SOFR-Based Rate  

Statutory Reserve Rate
number one and the denominator of which is the number one minus the aggregate of the maximum reserve 
percentage (including any marginal, special, emergency or supplemental reserves) expressed as a decimal 
established by the Federal Reserve Board to which the Administrative Agent is subject with respect to the 

Regulation D).  Such reserve percentage shall include those imposed pursuant to Regulation D.  Eurodollar 
Loans shall be deemed to constitute eurocurrency funding and to be subject to such reserve requirements 
without benefit of or credit for proration, exemptions or offsets that may be available from time to time to 
any Lender under Regulation D or any comparable regulation.  The Statutory Reserve Rate shall be adjusted 
automatically on and as of the effective date of any change in any reserve percentage. 

Subject Lender Section 2.13. 

Subsidiary mited 
liability company, partnership, association or other entity the accounts of which would be consolidated with 

prepared in accordance with GAAP as of such date, as well as any other corporation, limited liability 
company, partnership, association or other entity, a majority of whose outstanding Voting Securities shall 
at any time be owned by the holder or one more Subsidiaries of the holder. Unless expressly provided 

means a Subsidiary or Subsidiaries of the Borrower. 

Superpriority Claim  Cases that is 
a superpriority administrative expense claim having priority over any or all administrative expenses and 
other claims of the kind specified in, or otherwise arising or ordered under, any sections of the Bankruptcy 
Code (including, without limitation, sections 105, 326, 328, 330, 331, 503(b), 507(a), 507(b), 546(c) and/or 
726 thereof), whether or not such claim or expenses may become secured by a judgment Lien or other non-
consensual Lien, levy or attachment. 

Tax Group ed to it in Section 4.13. 

Taxes
(including backup withholding), assessments, fees or other charges imposed by any Governmental 
Authority, including any interest, additions to tax or penalties applicable thereto. 
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Termination Event
the Borrower or any member of the Controlled Group from a Plan during a plan year in which it was a 

as a termination under Section 4062(e) of ERISA, (c) the filing of a notice of intent to terminate a Plan or 
the treatment of a Plan amendment as a termination under Section 4041(c) of ERISA, (d) the institution of 
proceedings to terminate a Plan by the PBGC, (e) the occurrence of a nonexempt prohibited transaction 
(within the meaning of Section 4975 of the Code or Section 406 of ERISA) which could result in liability 
to the Borrower, (f) the imposition of any liability under Title IV of ERISA, other than for PBGC premiums 
due but not delinquent under Section 4007 of ERISA, upon the Borrower or any member of the Controlled 
Group, or (g) any other event or condition which constitutes grounds under Section 4042 of ERISA for the 
termination of, or the appointment of a trustee to administer, any Plan. 

Term Loan  an Initial Term Loan made by a Lender to the Borrower pursuant to 
Section 2.01(a) and (ii) a Delayed Draw Term Loan made by a Lender to the Borrower pursuant to 
Section 2.01(a). 

Term Loan Priority Collateral
Intercreditor Agreement). 

Term Note
Exhibit K, evidencing 

indebtedness of the Borrower to such Lender resulting from Loans owing to such Lender. 

Term SOFR means the forward-looking term rate based on SOFR that has been selected or 
recommended by the relevant Governmental Authority. 

Testing Date Section 6.20. 

Testing Period Section 6.20. 

Type Section 1.4. 

UCC
may be amended from time to time. 

Unadjusted Benchmark Re  means the Benchmark Replacement excluding the 
Benchmark Replacement Adjustment; provided that, if the Unadjusted Benchmark Replacement as so 
determined would be less than zero, the Unadjusted Benchmark Replacement will be deemed to be zero for 
the purposes of this Agreement. 

Upfront Fees Section 2.6(a). 

U.S. Person
Code.  

U.S. Special Resolution Regimes Section 9.25. 

U.S. Tax Compliance Certificate Section 2.12(f)(ii)(B)(3). 

Unfunded Loans has the meaning assigned to such term in Section 2.11(a). 
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Variance and Liquidity Report line-by-line report in a form reasonably satisfactory to 
the Required Lenders (a) detailing any variance (whether plus or minus and expressed as a percentage) 
between (x) the actual aggregate cash expenses and disbursements other than Professional Fees made 
during the relevant Testing Period by the Borrower and its Subsidiaries against the projected aggregate cash 
expenses and disbursements other than Professional Fees set forth in the Budget for the relevant Testing 
Period, (y) the actual total cash receipts received during the relevant Testing Period by the Borrower and 
its Subsidiaries against the projected total cash receipts set forth in the Budget for the relevant Testing 
Period, and (z) the actual aggregate amount of Capital Expenditures made during the relevant Testing 
Period by the Borrower and its Subsidiaries against the projected aggregate amount of Capital Expenditures 
set forth in the Budget for the relevant Testing Period, (b) certifying as to whether a Default has occurred 
since the last date on which a Variance and Liquidity Report was delivered and, if a Default has occurred, 
specifying the details thereof and any action taken or proposed to be taken with respect thereto, and (c) 
certifying that the Borrower has been in compliance with Section 6.16 and Section 6.20 as required therein 
since the last date on which a Variance and Liquidity Report was delivered. 

Voting Securities ation 
having general voting power under ordinary circumstances to elect directors of such corporation 
(irrespective of whether at the time stock of any other class or classes shall have or might have special 
voting power or rights by reason of the happening of any contingency), (b) with respect to any partnership, 
any partnership interest or other ownership interest having general voting power to elect the general partner 
or other management of the partnership or other Person, and (c) with respect to any limited liability 
company, membership certificates or interests having general voting power under ordinary circumstances 
to elect managers of such limited liability company. 

Withholding Agent  

Write-Down and Conversion Powers
write-down and conversion powers of such EEA Resolution Authority from time to time under the Bail-In 
Legislation for the applicable EEA Member Country, which write-down and conversion powers are 
described in the EU Bail-In Legislation Schedule. 

Section 1.2. Computation of Time Periods. In this Agreement in the computation of periods of 
 

 

Section 1.3. Accounting Terms; Changes in GAAP. 

(a) All accounting terms not specifically defined in this Agreement shall be construed in 
accordance with GAAP applied on a consistent basis with those applied in the preparation of the Initial 
Financial Statements. 

(b) Unless otherwise indicated, all financial statements of the Borrower, all calculations for 
compliance with covenants in this Agreement, all determinations of the Applicable Margin, and all 
calculations of any amounts to be calculated under the definitions in Section 1.1 shall be based upon the 
consolidated accounts of the Borrower and its Subsidiaries in accordance with GAAP and consistent with 
the principles of consolidation applied in preparing the Initial Financial Statements. 

(c) If at any time any change in GAAP would affect the computation of any financial ratio or 
requirement set forth in any Credit Document, and either the Borrower or the Required Lenders shall so 
request, the Administrative Agent, the Lenders and the Borrower shall negotiate in good faith to amend 
such ratio or requirement to preserve the original intent thereof in light of such change in GAAP (subject 
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to the approval of the Required Lenders); provided that, until so amended, (i) such ratio or requirement 
shall continue to be computed in accordance with GAAP prior to such change therein and (ii) the Borrower 
shall provide to the Administrative Agent and the Lenders financial statements and other documents 
required under this Agreement or as reasonably requested hereunder setting forth a reconciliation between 
calculations of such ratio or requirement made before and after giving effect to such change in GAAP.   

(d) Notwithstanding any other provision contained herein, all terms of an accounting or 
financial nature used herein shall be construed, and all computations of amounts and ratios referred to herein 
shall be made (i) without giving effect to any election under Accounting Standards Codification 825-10-25 
(or any other Accounting Standards Codification or Financial Accounting Standard having a similar result 

fined 
therein, (ii) without giving effect to any treatment of Debt in respect of convertible debt instruments under 
Accounting Standards Codification 470-20 (or any other Accounting Standards Codification or Financial 
Accounting Standard having a similar result or effect) to value any such Debt in a reduced or bifurcated 
manner as described therein, and such Debt shall at all times be valued at the full stated principal amount 
thereof and (iii) in a manner such that any obligations relating to a lease that was accounted for by a Person 
as an operating lease as of the Effective Date (as defined in the Existing Credit Agreement) in accordance 
with GAAP and any similar lease entered into after the Effective Date (as defined in the Existing Credit 
Agreement) by such Person shall be accounted for as obligations relating to an operating lease and not as a 
Capital Lease; provided that, notwithstanding the foregoing, all financial statements of the Credit Parties 
with respect to operating leases shall be calculated as required by and in accordance with GAAP. 

Section 1.4. Types of Loans
to the determination of whether such Loan is an ABR Loan or a Eurodollar Loan. 

Section 1.5. Miscellaneous. Article, Section, Schedule, and Exhibit references are to this 
Agreement, unless otherwise specified. All references to instruments, documents, contracts, and agreements 
(including this Agreement) are references to such instruments, documents, contracts, and agreements as the 
same may be amended, supplemented, and otherwise modified from time to time, unless otherwise specified 
and shall include all schedules and exhibits thereto unless otherwise specified. Any reference herein to any 
law shall be construed as referring to such law as amended, modified, codified or reenacted, in whole or in 
part, and in effect from time to time. Any reference herein to any Person shall be construed to include such 

 

gs have been inserted in this Agreement as a matter of convenience 
for reference only and it is agreed that such paragraph headings are not a part of this Agreement and shall 
not be used in the interpretation of any provision of this Agreement. Terms defined in the UCC which are 
not otherwise defined in this Agreement or in any other Credit Document, as applicable, are used herein 
and/or therein as defined in the UCC.   

Section 1.6. Divisions. For all purposes under the Credit Documents, in connection with any 
division 
laws): (a) if any asset, right, obligation or liability of any Person becomes the asset, right, obligation or 
liability of a different Person, then it shall be deemed to have been transferred from the original Person to 
the subsequent Person, and (b) if any new Person comes into existence, such new Person shall be deemed 
to have been organized and acquired on the first date of its existence by the holders of its Equity Interests 
at such time. 
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ARTICLE 2 

 

CREDIT FACILITIES 

Section 2.1. Commitments. 

(a) Commitment. Each Lender severally agrees, subject to the terms and conditions set forth 
in this Agreement and in the DIP Order, (i) following the Interim Order Entry Date and the satisfaction of 
the conditions to lending set forth in Section 3.1, to make a term loan in Dollars to the Borrower in a single 
Borrowing al 
Commitment (each, an Initial Term Loan  and (ii) on and after the Final Order Entry Date and the 
satisfaction of the conditions to lending set forth in Section 3.2 as of the date each Delayed Draw Term 
Loan (as defined below) is made DDTL Funding Date , to make up to two additional 
delayed draw term loans in Dollars to the Borrower in separate Borrowings (each, a Delayed Draw Term 
Loan  Delayed Draw Term Loans ), in an aggregate amount not to e
Delayed Draw Commitment. Once funded, each Initial Term Loan and each Delayed Draw Term Loan 

Once repaid, Term Loans incurred hereunder may not be reborrowed. 

(b) [Reserved].   

(c) Term Notes. The indebtedness of the Borrower to each Lender resulting from Loans owing 
to such Lender shall be evidenced by a Term Note if so requested by such Lender. 

Section 2.2. [Reserved]. 

Section 2.3. Loans.   

(a) Generally.   

(i) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 

 

(ii) Subject to Section 2.16, each Borrowing shall be comprised entirely of ABR Loans 
or Eurodollar Loans as the Borrower may request in accordance herewith.  Each Lender at its option 
may make any Eurodollar Loan by causing any domestic or foreign branch or Affiliate of such 
Lender to make such Loan; provided that any exercise of such option shall not affect the obligation 
of the Borrower to repay such Loan in accordance with the terms of this Agreement. 

(iii) Each Borrowing of Delayed Draw Term Loans shall be in an aggregate amount of 
not less than $5,000,000 and in integral multiples of $1,000,000 in excess thereof; provided that 
the second Borrowing of Delayed Draw Term Loans may be in an aggregate amount that is equal 
to the remaining amount of the aggregate Delayed Draw Commitments.  Each Borrowing of Loans 
shall consist of Loans of the same Type made on the same day by the Lenders ratably according to 
their respective Commitments.  Borrowings of more than one Type may be outstanding at the same 
time; provided that there shall not at any time be more than a total of four (4) Eurodollar Borrowings 
outstanding.  

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 220 of 291



 

28 
 
US-DOCS\116879540.13

(iv) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period requested 
with respect thereto would end after the Maturity Date.  

(b) Notice. Each Borrowing, shall be made pursuant to the applicable Notice of Borrowing 
submitted by the Borrower to the Administrative Agent not later than (i) 11:00 a.m. (New York, New York 
time) on the third Business Day before the date of the proposed Borrowing, in the case of a Eurodollar Loan 
or (ii) 11:00 a.m. (New York, New York time) on the Business Day prior to the date of the proposed 
Borrowing, in the case of a ABR Loan, and provided that with respect to the Borrowings on the Closing 
Date, any such notice may be given one Business Day in advance of the Closing Date (or on such shorter 
notice as the Required Lenders may otherwise agree) by the Borrower to the Administrative Agent, which 
shall give to each Lender prompt notice of such proposed Borrowing, by electronic mail. Each Notice of 
Borrowing shall be submitted by electronic mail, specifying (A) the requested date of such Borrowing, 
which shall be a Business Day, (B) the requested Type of Loans comprising such Borrowing, (C) the 
aggregate amount of such Borrowing, (D) if such Borrowing is to be comprised of Eurodollar Loans, the 
requested Interest Period to be applicable to each such Loan, which shall be a period contemplated by the 

eds of such Borrowing are in 
accordance with the Budget; and (F) the wire instructions for which funds are to be disbursed. Each Lender 
shall, before 1:00 p.m. (New York, New York time) on the date of such Borrowing (or, in the case of 
Borrowings on the Closing Date, 3:00 p.m. (New York, New York time)), make available for the account 
of its applicable Lending Office to the Administrative Agent at its address referred to in Section 9.9 or such 
other location as the Administrative Agent may specify by notice to the Lenders, solely by wire transfer of 

 upon fulfillment of the applicable conditions set forth in Article 3, the 
Administrative Agent will make such Loans available to the Borrower by promptly crediting the funds so 
received in the aforesaid account of the Administrative Agent to an account of the Borrower designated by 
the Borrower in the applicable Notice of Borrowing.   

(c) Conversions and Continuations. In order to elect to Convert or continue a Loan under this 
paragraph, the Borrower shall deliver an irrevocable Notice of Continuation or Conversion to the 

2:00 p.m. (New York, New York 
time) (i) on the Business Day before the date of the proposed conversion date in the case of a Conversion 
to a ABR Loan and (ii) at least three Business Days in advance of the proposed Conversion or continuation 
date in the case of a Conversion to, or a continuation of, a Eurodollar Loan. Each such Notice of 
Continuation or Conversion shall be in writing or by electronic mail, specifying (A) the requested 
Conversion or continuation date (which shall be a Business Day), (B) the amount and Type of the Loan to 
be Converted or continued, (C) whether a Conversion or continuation is requested and, if a Conversion, 
into what Type of Loan, and (D) in the case of a Conversion to, or a continuation of, a Eurodollar Loan, the 
requested Interest Period. Promptly after receipt of a Notice of Conversion or Continuation under this 
paragraph, the Administrative Agent shall provide each Lender with a copy thereof and, in the case of a 
Conversion to or a continuation of a Eurodollar Loan, notify each Lender of the applicable interest rate 
under Section 2.7(b). The portion of Loans comprising part of the same Borrowing that are Converted to 
Loans of another Type shall constitute a new Borrowing.  If the Borrower fails to deliver a timely Notice 
of Continuation or Conversion with respect to a Eurodollar Borrowing prior to the end of the Interest Period 
applicable thereto, then, unless such Borrowing is repaid as provided herein, at the end of such Interest 
Period such Borrowing shall be converted to an ABR  Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at the request 
of the Required Lenders, so notifies the Borrower, then, so long as an Event of Default is continuing (i) no 
outstanding Borrowing may be converted to or continued as a Eurodollar Borrowing and (ii) unless repaid, 
each Eurodollar Borrowing shall be converted to an ABR  Borrowing at the end of the Interest Period 
applicable thereto.   
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(d) Certain Limitations. 
  

(i) Notwithstanding anything in paragraphs (a) and (b) above, at no time shall there 
be more than four Interest Periods applicable to outstanding Eurodollar Loans; 

 

(ii) the Borrower may not select Eurodollar Loans for any Borrowing at any time when 
an Event of Default has occurred and is continuing; 

 

(iii) if any Lender shall notify the Administrative Agent that any Change in Law makes 
it unlawful, or that any central bank or other Governmental Authority asserts that it is unlawful, for 
such Lender or its applicable Lending Office to perform its obligations under this Agreement to 
make Eurodollar Loans or to fund or maintain Eurodollar Loans, (A) the obligation of such Lender 
to make such Eurodollar Loan as part of the requested Borrowing or for any subsequent Borrowing 
shall be suspended until such Lender shall notify the Borrower that the circumstances causing such 

subsequent Borrowing of Eurodollar Loans shall be made in the form of a ABR Loan, and (B) such 
Lender agrees to use commercially reasonable efforts (consistent with its internal policies and legal 
and regulatory restrictions) to designate a different Lending Office if the making of such 
designation would avoid the effect of this paragraph and would not, in the reasonable judgment of 
such Lender, be otherwise disadvantageous to such Lender; 

 

(iv) if the Required Lenders shall notify the Administrative Agent that the LIBO Rate 
for Eurodollar Loans comprising such Borrowing will not adequately reflect the cost to such 
Lenders of making or funding their respective Eurodollar Loans, as the case may be, for such 
Borrowing, the right of the Borrower to select Eurodollar Loans for such Borrowing or for any 
subsequent Borrowing shall be suspended until the Administrative Agent (at the direction of the 
Required Lenders) shall notify the Borrower and the Lenders that the circumstances causing such 
suspension no longer exist, and each Loan comprising such Borrowing shall be an ABR Loan; and  

 

(v) if the Borrower shall fail to select the duration or continuation of any Interest 
Period for any Eurodollar Loans in accordance with the provisions contained in the definition of 
Interest Period in Section 1.1 and paragraph (b) above, the Administrative Agent will forthwith so 
notify the Borrower and the Lenders and such Loans will be made available to the Borrower on the 
date of such Borrowing as Eurodollar Loans with an Interest Period duration of one month or, in 
the case of continuation of an existing Loan, Convert into ABR Loans. 

 

(e) Notices Irrevocable. Each Notice of Borrowing and Notice of Continuation or Conversion 
delivered by the Borrower hereunder shall be irrevocable and binding on the Borrower; provided that a 
Notice of Borrowing may be conditioned on the effectiveness of the Closing Date or any DIP Order. 

(f) Administrative Agent Reliance. Unless the Administrative Agent shall have received 
notice from a Lender prior to the proposed date of any Borrowing that such Lender will not make available 

that such Lender has made such share available on such date in accordance with this Section and may, in 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 222 of 291



 

30 
 
US-DOCS\116879540.13

reliance upon such assumption (but without obligation), make available to the Borrower a corresponding 
amount.  In such event, if a Lender has not in fact made its share of the applicable Borrowing available to 
the Administrative Agent, then the applicable Lender and the Borrower severally agree to pay to the 
Administrative Agent forthwith on demand such corresponding amount with interest thereon, for each day 
from and including the date such amount is made available to the Borrower to but excluding the date of 
payment to the Administrative Agent, at (i) in the case of such Lender, the greater of the NYFRB Rate and 
a rate determined by the Administrative Agent in accordance with banking industry rules on interbank 
compensation or (ii) in the case of the Borrower, the interest rate applicable to ABR Loans.  If such Lender 
pays such amount to the Administrative Agent, then such amount shall constitute such Lend
included in such Borrowing. 

Section 2.4. Prepayments. 

(a) Right to Prepay; Ratable Prepayment. The Borrower shall have no right to prepay any 
principal amount of any Loan except as provided in this Section 2.4 and all notices given pursuant to this 
Section 2.4 shall, except as provided in this Section 2.4, be irrevocable and binding upon the Borrower. 
Each payment of any Loan pursuant to this Section 2.4 shall be made in a manner such that all Loans 
comprising part of the same Borrowing are paid in whole or ratably in part other than Loans owing to a 
Defaulting Lender as provided in Section 2.14. 

(b) Optional. The Borrower may elect to prepay any of the Loans, subject to the Exit Fee set 
forth in Section 2.6(b), in whole or in part without penalty or premium except as set forth in Section 2.9 
and after giving by 11:00 a.m. (New York, New York time) at least two  
to the Administrative Agent stating the proposed date and aggregate principal amount of such prepayment.  
Each such notice shall be irrevocable and shall specify the prepayment date and the principal amount of 
each Borrowing or portion thereof to be prepaid.  Notwithstanding the foregoing, the Borrower may (subject 
to payment to the Lenders of any applicable amounts under Section 2.9 hereof) rescind or postpone any 
notice to prepay any Loans if such repayment would have resulted from a refinancing of this Agreement, 
which refinancing shall not be consummated or shall otherwise be delayed.  Promptly following receipt of 
any such notice relating to a Borrowing, the Administrative Agent shall advise the Lenders of the contents 
thereof.  Each prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by the Exit Fee set forth in Section 2.6(b), accrued interest 
to the extent required by Section 2.7 and any break funding payments required by Section 2.9.  If any such 
notice is given, the Borrower shall prepay Loans comprising part of the same Borrowing in whole or ratably 
in part in an aggregate principal amount equal to the amount specified in such notice, together with accrued 
interest to the date of such prepayment on the principal amount prepaid and amounts, if any, required to be 
paid pursuant to Section 2.9 as a result of such prepayment being made on such date; provided that (A) 
each optional prepayment of Eurodollar Loans shall be in a minimum amount not less than $500,000 and 
in multiple integrals of $100,000 in excess thereof and (B) each optional prepayment of ABR Loans shall 
be in a minimum amount not less than $500,000 and in multiple integrals of $50,000 in excess thereof.  
Notwithstanding the foregoing, the Borrower may (subject to payment to the Lenders of any applicable 
amounts under Section 2.9 hereof) rescind or postpone any notice of prepayment under this Section 2.4(b) 
if such prepayment would have resulted from a refinancing of this Agreement, which refinancing shall not 
be consummated or shall otherwise be delayed.   

(c) Mandatory. 

(i) [Reserved]. 

(ii) If any Credit Party receives any Net Cash Proceeds in respect of any Prepayment 
Event, then the Borrower shall, no later than three Business Days following the receipt thereof, 
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apply (A) in respect of any sale, transfer or other disposition of Term Loan Priority Collateral or 
receipt of Net Cash Proceeds in connection with a Casualty Event involving Term Loan Priority 
Collateral, an amount equal to 100% of such Net Cash Proceeds to prepay to the Lenders on a pro 
rata basis the outstanding principal amount of the Loans, and (B) in respect of any other Prepayment 
Event, an amount equal to 100% of such Net Cash Proceeds that were not used to prepay the DIP 
ABL Facility. 

(iii) The Borrower shall notify the Administrative Agent in writing of any mandatory 
prepayment of Loans required to be made at least two Business Days prior to the date of such 
prepayment. Each such notice shall specify the date of such prepayment and provide a reasonably 
detailed calculation of the amount of such prepayment, the Type(s) of Loans to be prepaid and, if 
Eurodollar Loans are to be prepaid, the Interest Period(s) of such Loans. 

(d) Interest; Costs. Each prepayment pursuant to this Section 2.4 shall be accompanied by 
accrued interest on the amount prepaid to the date of such prepayment and amounts, if any, required to be 
paid pursuant to Section 2.9 as a result of such prepayment being made on such date. 

Section 2.5. Repayment of Loans; Evidence of Debt.   

(a) The Borrower hereby unconditionally promises to pay to the Administrative Agent for the 
account of each Lender the then unpaid principal amount of each Loan on the Maturity Date. Upon the 
Maturity Date of any of the Secured Obligations under this Agreement or any of the other Credit 
Documents, the Lenders shall be entitled to immediate payment of such Secured Obligations without further 
application to or order of the Bankruptcy Court. 

(b) Each Lender shall maintain in accordance with its usual practice an account or accounts 
evidencing the indebtedness of the Borrower to such Lender resulting from each Loan made by such Lender, 
including the amounts of principal and interest payable and paid to such Lender from time to time 
hereunder. 

(c) The Administrative Agent shall maintain accounts in which it shall record (i) the amount 
of each Loan made hereunder, the Type thereof and the Interest Period applicable thereto, (ii) the amount 
of any principal or interest due and payable or to become due and payable from the Borrower to each Lender 
hereunder and (iii) the amount of any sum received by the Administrative Agent hereunder for the account 

 

(d) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of this Section 
2.5 shall be prima facie evidence of the existence and amounts of the obligations recorded therein; provided 
that the failure of any Lender or the Administrative Agent to maintain such accounts or any error therein 
shall not in any manner affect the obligation of the Borrower to repay the Loans in accordance with the 
terms of this Agreement. 

Section 2.6. Fees. 

(a) Upfront Fees.  The Borrower agrees to pay (i) to the Administrative Agent for the account 
of each Lender with an Initial Commitment as of the Closing Date, an upfront fee (or to issue Initial Term 

Initial Upfront Fee  to the Administrative Agent for the 
account of each Lender funding a Delayed Draw Term Loan on any DDTL Funding Date, an upfront fee 
(or to issue Delayed Draw Term Loans with original issue discount) of 2.00% of the aggregate principal 

Term Loan funded on such DDTL Funding Date (each, a Delayed 
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Draw Upfront Fee Upfront Fees
payable on, and subject to the occurrence of, the Closing Date or the relevant DDTL Funding Date, as 
applicable. 

(b) Exit Fee.  The Borrower agrees to pay to the Administrative Agent for the account of each 
Exit Fee or 

undrawn Commitments outstanding under this Agreement on the Maturity Date, 2.00% of the aggregate 
principal amount of such outstanding Term Loans or such undrawn Commitments, which Exit Fee shall be 
payable in cash on the Maturity Date and (2) with respect to any (x) Term Loans that are paid, repaid or 
prepaid prior to the Maturity Date or (y) Commitments that are terminated or otherwise cancelled prior to 
the Maturity Date (other than as a result of a Borrowing of Term Loans), 2.00% of the aggregate principal 
amount of Term Loans so paid, repaid or prepaid and such Commitments so terminated or cancelled, which 
Exit Fee shall be payable in cash on the date of such payment, repayment, prepayment, termination or 
cancellation. The Exit Fee shall be fully earned and paid on the dates due, in immediately available funds, 
to the Administrative Agent, and shall not be refundable under any circumstances. 

(c) Administrative Agent Fee Letter.  The Borrower agrees to pay the fees set forth in the 
Administrative Agent Fee Letter, in the amounts and at the times specified therein or as so otherwise 
agreed upon by the Borrower and the Administrative Agent in writing. 

Section 2.7. Interest. 

(a) ABR Loans. Each ABR Loan shall bear interest at the Alternate Base Rate in effect from 
time to time plus the Applicable Margin for ABR Loans for such period. Subject to the following clause 
(c), the Borrower shall pay to Administrative Agent for the ratable account of each Lender all accrued but 

 

(b) Eurodollar Loans. Each Eurodollar Loan shall bear interest during its Interest Period equal 
to at all times the LIBO Rate for such Interest Period plus the Applicable Margin for Eurodollar Loans for 
such period. Subject to the following clause (c), the Borrower shall pay to the Administrative Agent for the 

on the applicable Interest Payment Date. 

(c) Payment In Kind. Notwithstanding anything herein to the contrary or otherwise, the 
Borrower shall (unless it shall elect otherwise in a written notice delivered to the Administrative Agent at 
least two Business Days prior to the applicable Interest Payment Date) pay interest on the Term Loans on 
each Interest Payment Date by increasing the principal amount of the outstanding Term Loans on such 
Interest Payment Date by the amount of accrued but unpaid interest then due. 

(d) Default Rate. Notwithstanding the foregoing, (i) upon the occurrence and during the 
continuance of an Event of Default, all Obligations shall bear interest, after as well as before judgment, at 
the Default Rate. Interest accrued pursuant to this Section 2.7(d) and all interest accrued but unpaid on or 
after the Maturity Date shall be due and payable on demand, and if no express demand is made, then due 
and payable on the otherwise required interest payment dates hereunder. 

Section 2.8. Illegality. If any Lender shall notify the Borrower that any Change in Law makes 
it unlawful, or that any central bank or other Governmental Authority asserts that it is unlawful, for such 
Lender or its applicable Lending Office to perform its obligations under this Agreement to make, maintain, 
or fund any Eurodollar Loans of such Lender then outstanding hereunder, (a) all Eurodollar Loans of such 
Lender that are then the subject of any Notice of Borrowing and that cannot be lawfully funded shall be 
funded as ABR Loans of such Lender, (b) all Eurodollar Loans of such Lender shall be Converted 
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automatically to ABR Loans of such Lender on the respective last days of the then current Interest Periods 
with respect to such Eurodollar Loans or within such earlier period as required by such change in 
circumstances, and (c) the right of the Borrower to select Eurodollar Loans from such Lender for any 
subsequent Borrowing shall be suspended until such Lender shall notify the Borrower that the 
circumstances causing such suspension no longer exist. Each Lender agrees to use commercially reasonable 
efforts (consistent with its internal policies and legal and regulatory restrictions) to designate a different 
Lending Office if the making of such designation would avoid the effect of this paragraph and would not, 
in the reasonable judgment of such Lender, be otherwise disadvantageous to such Lender. 

Section 2.9. Breakage Costs.  In the event of (a) the payment of any principal of any Eurodollar 
Loan other than on the last day of an Interest Period applicable thereto (including as a result of an Event of 
Default), (b) the conversion of any Eurodollar Loan other than on the last day of the Interest Period 
applicable thereto, (c) the failure to borrow, convert, continue or prepay any Eurodollar Loan on the date 
specified in any notice delivered pursuant hereto (regardless of whether such notice may be revoked under 
Section 2.4(b) and is revoked in accordance therewith) or (d) the assignment of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto as a result of a request by the Borrower pursuant 
to Section 2.13, then, in any such event, the Borrower shall compensate each Lender for the loss, cost and 
expense attributable to such event.  In the case of a Eurodollar Loan, such loss, cost or expense to any 
Lender shall be deemed to include an amount determined by such Lender to be the excess, if any, of (i) the 
amount of interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the period from the 
date of such event to the last day of the then current Interest Period therefor (or, in the case of a failure to 
borrow, convert or continue, for the period that would have been the Interest Period for such Loan), over 
(ii) the amount of interest which would accrue on such principal amount for such period at the interest rate 
which such Lender would bid were it to bid, at the commencement of such period, for dollar deposits of a 
comparable amount and period from other banks in the eurodollar market.  A certificate of any Lender 
setting forth any amount or amounts that such Lender is entitled to receive pursuant to this Section shall be 
delivered to the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such 
Lender the amount shown as due on any such certificate within 10 days after receipt thereof. 

Section 2.10. Increased Costs. 

(a) Eurodollar Loans. If any Change in Law shall: 

(i) impose, modify or deem applicable any reserve, special deposit, liquidity or similar 
requirement (including any compulsory loan requirement, insurance charge or other assessment) 
against assets of, deposits with or for the account of, or credit extended by, any Lender (except any 
such reserve requirement reflected in the Adjusted LIBO Rate); 

(ii) subject any Recipient to any Taxes (other than (A) Indemnified Taxes, (B) 
Connection Income Taxes and (C) Taxes described in Clauses (b) through (d) of the definition of 
Excluded Taxes) on its loans, loan principal, letters of credit, commitments, or other obligations, 
or its deposits, reserves, other liabilities or capital attributable thereto;  

(iii) impose on any Lender or the London interbank market any other condition, cost or 
expense (other than Taxes) affecting this Agreement or Loans made by such Lender; or  

(iv) impose on financial institutions generally, including such Lender (or its applicable 
Lending Office), or on the London interbank market any other condition affecting this Agreement 
or its Term Notes or any of such extensions of credit or liabilities or commitments;  
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(v) and the result of any of the foregoing shall be to increase the cost to such Lender 
or such other Recipient of making, continuing, converting or maintaining any Loan (or of 
maintaining its obligation to make any such Loan) or to reduce the amount of any sum received or 
receivable by such Lender, or such other Recipient hereunder (whether of principal, interest or 
otherwise), then the Borrower will pay to such Lender or such other Recipient, as the case may be, 
such additional amount or amounts as will compensate such Lender or such other Recipient, as the 
case may be, for such additional costs incurred or reduction suffered. 

(b) Capital Adequacy. If any Lender determines that any Change in Law regarding capital or 

or o

could have achieved but for such Change in Law (taking into 

to time the Borrower will pay to such Lender such additional amount or amounts as will compensate such 
L  

(c) Mitigation. Each Lender shall promptly notify the Borrower and the Administrative Agent 
of any event of which it has knowledge, occurring after the date hereof, which will entitle such Lender to 
compensation pursuant to this Section 2.10 and will designate a different Lending Office if such designation 
will avoid the need for, or reduce the amount of, such compensation and will not, in the reasonable judgment 
of such Lender, be otherwise disadvantageous to it and the Borrower hereby agrees to pay all reasonable 
costs and expenses incurred by any Lender in connection with any such designation. Any Lender claiming 
compensation under this Section 2.10 shall furnish to the Borrower and the Administrative Agent a 
statement setting forth the additional amount or amounts to be paid to it hereunder which shall be 
determined by such Lender in good faith and which shall be conclusive in the absence of manifest error. In 
determining such amount, such Lender may use any reasonable averaging and attribution methods. 

(d) Delay in Requests. Failure or delay on the part of any Lender to demand compensation 
pursuant to this Section 2.10 
compensation, provided that the Borrower shall not be required to compensate a Lender pursuant to this 
Section 2.10 for any increased costs incurred or reductions suffered more than 180 days prior to the date 
that such Lender, as the case may be, notifies the Borrower and the Administrative Agent of the Change in 

therefor (except that, if the Change in Law giving rise to such increased costs or reductions is retroactive, 
then the 180-day period referred to above shall be extended to include the period of retroactive effect 
thereof). 

(e) A certificate of a Lender setting forth the amount or amounts necessary to compensate such 
Lender or its holding company, as the case may be, as specified in paragraph (a) or (b) of this Section 2.10 
shall be delivered to the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay 
such Lender the amount shown as due on any such certificate within 10 days after receipt thereof. 

Section 2.11. Payments and Computations. 

(a) Payments. All payments of principal, interest (subject to Section 2.7(c)), and other amounts 
to be made by the Borrower under this Agreement and other Credit Documents shall be made to the 
Administrative Agent in Dollars and in immediately available funds, without setoff, deduction, or 
counterclaim; provided that, the Borrower may setoff amounts owing to any Lender that is at such time a 
Defaulting Lender against Loans that such Defaulting Lender failed to fund to the Borrower under this 

Unfunded Loans ) so long as (i) the Borrower shall have delivered prior written notice of 
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such setoff to the Administrative Agent and such Defaulting Lender, (ii) the Loans made by the Non-
Defaulting Lenders as part of the original Borrowing to which the Unfunded Loans applied shall still be 
outstanding, (iii) if such Defaulting Lender failed to fund Loans under more than one Borrowing, such 
setoff shall be applied in a manner satisfactory to the Administrative Agent, and (iv) upon the application 
of such setoff, the Unfunded Loans shall be deemed to have been made by such Defaulting Lender on the 
effective date of such setoff. 

(b) Payment Procedures. The Borrower shall make each payment under this Agreement and 
under the Term Notes not later than 2:00 p.m. (New York, New York time) on the day when due in Dollars 
to the Administrative Agent at the location referred to in the Term Notes (or such other location as the 
Administrative Agent shall designate in writing to the Borrower) in same day funds. The Administrative 
Agent will promptly thereafter, and in any event prior to the close of business on the day any timely payment 
is made, cause to be distributed like funds relating to the payment of principal, interest or fees ratably (other 
than amounts payable solely to the Administrative Agent or a specific Lender pursuant to Sections 2.8. 2.9, 
2.10, 2.12, 2.13, and 9.2 and such other provisions herein which expressly provide for payments to a specific 
Lender, but after taking into account payments effected pursuant to Section 9.1) in accordance with each 

ount of their respective applicable Lending Offices, and 
like funds relating to the payment of any other amount payable to any Lender to such Lender for the account 
of its applicable Lending Office, in each case to be applied in accordance with the terms of this Agreement. 
Upon receipt of other amounts due solely to the Administrative Agent or a specific Lender, the 
Administrative Agent shall distribute such amounts to the appropriate party to be applied in accordance 
with the terms of this Agreement. 

(c) Non Business Day Payments. Whenever any payment shall be stated to be due on a day 
other than a Business Day, such payment shall be made on the next succeeding Business Day, and such 
extension of time shall in such case be included in the computation of payment of interest or fees, as the 
case may be; provided that if such extension would cause payment of interest on or principal of Eurodollar 
Loans to be made in the next following calendar month, such payment shall be made on the next preceding 
Business Day. 

(d) Computations. All computations of interest for ABR Loans based upon the Alternate Base 
Rate shall be made by the Administrative Agent on the basis of a year of 365/366 days and all computations 
of all other interest and fees shall be made by the Administrative Agent on the basis of a year of 360 days, 
in each case for the actual number of days (including the first day, but excluding the last day) occurring in 
the period for which such interest or fees are payable. Each determination by the Administrative Agent of 
an amount of interest or fees shall be conclusive and binding for all purposes, absent manifest error. 

(e) Sharing of Payments, Etc. If any Lender shall obtain any payment (whether voluntary, 
involuntary, through the exercise of any right of set off, or otherwise) on account of the Loans made by it 
in excess of its ratable share of payments on account of the Loans obtained by the Lenders (other than as a 

Section 2.14, the setoff right of the 
Borrower under clause (a) above, or the non-pro rata application of payments provided in the last sentence 
of this clause (e)), such Lender shall notify the other Lenders and forthwith purchase from the other Lenders 
such participations in the Loans made by it as shall be necessary to cause such purchasing Lender to share 
the excess payment ratably with the other Lenders; provided that if all or any portion of such excess payment 
is thereafter recovered from such purchasing Lender, such purchase from the other Lenders shall be 
rescinded and each such Lender shall repay to the purchasing Lender the purchase price to the extent of 

participation from another Lender pursuant to this Section 2.11(e) may, to the fullest extent permitted by 
law, exercise all its rights of payment (including the right of set off) with respect to such participation as 
fully as if such Lender were the direct creditor of the Borrower in the amount of such participation. If a 
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Lender fails to fund a Loan with respect to a Borrowing as and when required hereunder and the Borrower 
subsequently makes a repayment of any Loans, then, after taking into account any setoffs made pursuant to 
Section 2.11(a) above, such payment shall be applied among the Non-Defaulting Lenders ratably in 
accordance with their respective Commitment percentages until each Lender (including any Lender that is 
at such time a Defaulting Lender) has its percentage of all of the outstanding Loans and the balance of such 
repayment shall be applied among the Lenders in accordance with their Pro Rata Share. The provisions of 
this Section 2.11(e) shall not be construed to apply to any payment made by the Borrower pursuant to and 
in accordance with the express terms of this Agreement or to any payment obtained by a Lender as 
consideration for the assignment of or sale of a participation in any of its Loans to any assignee or 
participant, other than to the Borrower or any Subsidiary or Affiliate thereof (as to which the provisions of 
this Section 2.11(e) shall apply). 

(f) Unless the Administrative Agent shall have received notice from the Borrower prior to the 
date on which any payment is due to the Administrative Agent for the account of the Lenders hereunder 
that the Borrower will not make such payment, the Administrative Agent may assume that the Borrower 
has made such payment on such date in accordance herewith and may, in reliance upon such assumption, 
distribute to the Lenders the amount due.  In such event, if the Borrower has not in fact made such payment, 
then each of the Lenders severally agrees to repay to the Administrative Agent forthwith on demand the 
amount so distributed to such Lender with interest thereon, for each day from and including the date such 
amount is distributed to it to but excluding the date of payment to the Administrative Agent, at the greater 
of the NYFRB Rate and a rate determined by the Administrative Agent in accordance with banking industry 
rules on interbank compensation.  

Section 2.12. Taxes. 

(a) No Deduction for Certain Taxes. Any and all payments by or account of any obligation of 
any Credit Party under any of the Credit Documents shall be made free and clear of and without deduction 
or withholding for any Taxes, except as required by applicable Legal Requirements. If any applicable Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) requires the 
deduction or withholding of any Tax from any such payment by an applicable Withholding Agent, then 
such Withholding Agent shall be entitled to make such deduction or withholding and shall timely pay the 
full amount deducted or withheld to the relevant Governmental Authority in accordance with applicable 
Legal Requirements and, if such Tax is an Indemnified Tax, then the sum payable by the applicable Credit 
Party shall be increased as necessary so that after such deduction or withholding has been made (including 
such deductions and withholdings applicable to additional sums payable under this Section) the applicable 
Recipient receives an amount equal to the sum it would have received had no such deduction or withholding 
been made. 

(b) Other Taxes. The Credit Parties shall timely pay to the relevant Governmental Authority 
in accordance with applicable Legal Requirements, or at the option of the Administrative Agent timely 
reimburse it for the payment of, any Other Taxes. 

(c) Indemnification The Borrower will indemnify each Recipient, within 10 days after written 
demand therefor, for the full amount of Indemnified Taxes (including, without limitation, any Indemnified 
Taxes imposed or asserted on or attributable to amounts payable under this Section 2.12(c)) payable or paid 
by such Recipient or required to be withheld or deducted from a payment to such Recipient and any interest 
and reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified Taxes 
were correctly or legally imposed or asserted by the relevant Governmental Authority. A certificate as to 
the amount of such payment or liability delivered to the Borrower by a Lender (with a copy to the 
Administrative Agent) or by the Administrative Agent on its own behalf or on behalf of a Lender shall be 
conclusive absent manifest error. Notwithstanding anything herein to the contrary, a Recipient shall not be 
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indemnified for any Indemnified Taxes under this Section 2.12 unless such Recipient shall make written 
demand on Borrower for such reimbursement no later than one year after the date on which a court of 
competent jurisdiction rules in a final, non-appealable judgment that the relevant payment related to such 
Indemnified Tax is required be paid by such Recipient. 

(d) Indemnification by the Lenders. Each Lender shall severally indemnify the Administrative 
Agent, within 10 days after demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but 
only to the extent that any Credit Party has not already indemnified the Administrative Agent for such 
Indemnified Taxes and without limiting the obligation of Credit Parties to do so), (ii) any Taxes attributable 

Section 9.7(d) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that are payable 
or paid by the Administrative Agent in connection with any Credit Document, and any reasonable expenses 
arising therefrom or with respect thereto, whether or not such Taxes were correctly or legally imposed or 
asserted by the relevant Governmental Authority. A certificate as to the amount of such payment or liability 
delivered to any Lender by the Administrative Agent shall be conclusive absent manifest error. Each Lender 
hereby authorizes the Administrative Agent to set off and apply any and all amounts at any time owing to 
such Lender under any Credit Document or otherwise payable by the Administrative Agent to the Lender 
from any other source against any amount due to the Administrative Agent under this paragraph (d). 

(e) Evidence of Tax Payments. As soon as practicable after any payment of Taxes by any 
Credit Party to a Governmental Authority, the Borrower shall deliver to the Administrative Agent the 
original or a certified copy of any receipt issued by such Governmental Authority evidencing such payment, 
a copy of the return reporting such payment, or other evidence of such payment reasonably satisfactory to 
the Administrative Agent and the affected Lender. 

(f) Withholding Reduction or Exemption. (i) Each Lender that is entitled to an exemption 
from, or a reduction of, withholding Tax with respect to payments under this Agreement or under any other 
Credit Document shall, to the extent that it is legally entitled to do so, deliver to the Borrower (with a copy 
to the Administrative Agent), on or before the date it becomes a party to this Agreement and from time to 
time thereafter at the time or times prescribed by applicable Legal Requirements or reasonably requested 
by the Borrower or the Administrative Agent, such properly completed and executed documentation 
prescribed by applicable Legal Requirements or reasonably requested by the Borrower or the 
Administrative Agent as will permit such payments to be made without, or at a reduced rate of, withholding. 
In addition, any Lender shall, if reasonably requested by the Borrower and to the extent that it is legally 
entitled to do so, deliver to Borrower (with a copy to the Administrative Agent), on or before the date it 
becomes a party to this Agreement and from time to time thereafter at the time or times prescribed by 
applicable Legal Requirements or reasonably requested by the Borrower or the Administrative Agent as 
will enable the Borrower or the Administrative Agent to determine whether or not such Lender is subject 
to backup withholding or information reporting requirements. Notwithstanding anything to the contrary in 
the preceding two sentences, the completion, execution and submission of such documentation (other than 
such documentation set forth in Section 2.12(f)(ii)(A), (B) and, (C) below) shall not be required if in the 

material unreimbursed cost or expense or would materially prejudice the legal or commercial position of 
such Lender. 

(ii)  Without limiting the generality of the foregoing, in the event that the Borrower is a U.S. 
Person,  

 
(A) any Lender that is a U.S. Person shall deliver to the Borrower and the 

Administrative Agent on or prior to the date on which such Lender becomes a Lender under 
this Agreement (and from time to time thereafter upon the reasonable request of the 
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Borrower or the Administrative Agent), an executed copy of IRS Form W-9 certifying that 
such Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled to do so, deliver 
to the Borrower and the Administrative Agent (in such number of copies as shall be 
requested by the recipient) on or prior to the date on which such Foreign Lender becomes 
a Lender under this Agreement (and from time to time thereafter upon the reasonable 
request of the Borrower or the Administrative Agent), whichever of the following is 
applicable: 

(1) in the case of a Foreign Lender claiming the benefits of an income 
tax treaty to which the United States is a party (x) with respect to payments of 
interest under any Credit Document, an executed copy of IRS Form W-8BEN-E 
or IRS Form W-8BEN establishing an exemption from, or reduction of, U.S. 

with respect to any other applicable payments under any Credit Document, IRS 
Form W-8BEN-E or IRS Form W-8BEN establishing an exemption from, or 

 

(2) in the case of a Foreign Lender claiming that its extension of credit 
will generate U.S. effectively connected income, an executed copy of IRS Form 
W-8ECI; 

(3) in the case of a Foreign Lender claiming the benefits of the 
exemption for portfolio interest under Section 881(c) of the Code, (x) a certificate 
substantially in the form of Exhibit M-1 to the effect that such Foreign Lender is 

 
U.S. Tax Compliance Certificate

Form W-8BEN-E or IRS Form W-8BEN; or; 

(4) to the extent a Foreign Lender is not the beneficial owner, an 
executed copy of IRS Form W-8IMY, accompanied by IRS Form W-8ECI, IRS 
Form W-8BEN-E, IRS Form W-8BEN, a U.S. Tax Compliance Certificate 
substantially in the form of Exhibit M-2 or Exhibit M-3, IRS Form W-9, and/or 
other certification documents from each beneficial owner, as applicable; provided 
that if the Foreign Lender is a partnership and one or more direct or indirect 
partners of such Foreign Lender are claiming the portfolio interest exemption, such 
Foreign Lender may provide a U.S. Tax Compliance Certificate substantially in 
the form of Exhibit M-4 on behalf of each such direct and indirect partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled to do so, deliver 
to the Borrower and the Administrative Agent (in such number of copies as shall be 
requested by the recipient) on or prior to the date on which such Foreign Lender becomes 
a Lender under this Agreement (and from time to time thereafter upon the reasonable 
request of the Borrower or the Administrative Agent), executed copies of any other form 
prescribed by applicable law as a basis for claiming exemption from or a reduction in U.S. 
Federal withholding Tax, duly completed, together with such supplementary 
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documentation as may be prescribed by applicable law to permit the Borrower or the 
Administrative Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Credit Document would be 
subject to U.S. federal withholding Tax imposed by FATCA if such Lender were to fail to 
comply with the applicable reporting requirements of FATCA (including those contained 
in Section 1471(b) or 1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Administrative Agent at the time or times prescribed by law and at such 
time or times reasonably requested by the Borrower or the Administrative Agent such 
documentation prescribed by applicable law (including as prescribed by Section 
1471(b)(3)(C)(i) of the Code) and such additional documentation reasonably requested by 
the Borrower or the Administrative Agent as may be necessary for the Borrower and the 
Administrative Agent to comply with their obligations under FATCA and to determine that 

the amount to deduct and withhold from such payment.  Solely for purposes of this clause 

Agreement. 

(g) Mitigation. Each Lender shall use reasonable efforts (consistent with its internal policies 
and legal and regulatory restrictions) to select a jurisdiction for its applicable Lending Office or change the 
jurisdiction of its applicable Lending Office, as the case may be, so as to avoid the imposition of any 
Indemnified Taxes or to eliminate or reduce the payment of any additional sums under this Section 2.12; 
provided, that no such selection or change of jurisdiction for its applicable Lending Office shall be made 
if, in the reasonable judgment of such Lender, such selection or change would be disadvantageous to such 
Lender and the Borrower hereby agrees to pay all reasonable costs and expenses incurred by any Lender in 
connection with any such selection or change. 

(h) Tax Credits and Refunds. If any party determines, in its sole discretion exercised in good 
faith, that it has received a refund of any Taxes as to which it has been indemnified pursuant to this Section 
2.12 (including by the payment of additional amounts pursuant to this Section 2.12), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity payments made 
under this Section with respect to the Taxes giving rise to such refund), net of all out-of-pocket expenses 
(including Taxes) of such indemnified party and without interest (other than any interest paid by the relevant 
Governmental Authority with respect to such refund).  Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this paragraph 
(h) (plus any penalties, interest or other charges imposed by the relevant Governmental Authority) in the 
event that such indemnified party is required to repay such refund to such Governmental Authority.  
Notwithstanding anything to the contrary in this paragraph (h), in no event will the indemnified party be 
required to pay any amount to an indemnifying party pursuant to this paragraph (h) the payment of which 
would place the indemnified party in a less favorable net after-Tax position than the indemnified party 
would have been in if the Tax subject to indemnification and giving rise to such refund had not been 
deducted, withheld or otherwise imposed and the indemnification payments or additional amounts with 
respect to such Tax had never been paid.  This paragraph shall not be construed to require any indemnified 
party to make available its Tax returns (or any other information relating to its Taxes that it deems 
confidential) to the indemnifying party or any other Person. 

(i) Survival Section 2.12 shall survive the resignation or 
replacement of the Administrative Agent or any assignment of rights by, or the replacement of, a Lender, 
the termination of the Commitments and the repayment, satisfaction or discharge of all obligations under 
any Credit Document.   
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(j) Definitions. For purposes of this Section 2.12
includes FATCA. 

Section 2.13. Replacement of Lenders. If (a) the Borrower is required pursuant to Section 2.10 
or 2.12 
to Convert ABR Loans into, Eurodollar Loans shall be suspended pursuant to Section 2.3(d)(iii) or Section 
2.8, or (c) any Lender is a Defaulting Lender (any such Lender described in any of the preceding clauses 
(a)  Subject Lender Borrower may, upon 
notice to the Subject Lender and the Administrative Agent, require such Defaulting Lender to assign and 
delegate, without recourse (in accordance with and subject to the restrictions contained in, and consents 
required by, Section 9.7), all of its interests, rights and obligations under this Agreement and the related 
Credit Documents as a Lender to an Eligible Assignee that shall assume such obligations (which assignee 
may be another Lender, if a Lender accepts such assignment) and (ii) in the case of any Subject Lender, the 
Borrower may, upon notice to the Subject Lender and the Ad
cost and expense, require such Subject Lender to assign and delegate, without recourse (in accordance with 
and subject to the restrictions contained in, and consents required by, Section 9.7), all of its interests, rights 
and obligations under this Agreement and the related Credit Documents to an Eligible Assignee that shall 
assume such obligations (which Eligible Assignee may be another Lender, if a Lender accepts such 
assignment), provided that, in any event: 

(A) as to assignments required by the Borrower, the Borrower shall have paid 
to the Administrative Agent the assignment fee specified in Section 9.7; 

(B) such Subject Lender shall have received payment of an amount equal to 
the outstanding principal of its applicable Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder and under the other Credit Documents (including 
any amounts under Section 2.9) from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts); 

(C) in the case of any such assignment resulting from a claim for compensation 
under Section 2.12, such assignment will result in a reduction in such compensation or 
payments thereafter; and 

(D) such assignment does not conflict with applicable Legal Requirements. 

A Lender shall not be required to make any such assignment or delegation if, prior thereto, as a result of a 
waiver by such Lender or otherwise, the circumstances entitling the Borrower or the Administrative Agent 
to require such assignment and delegation cease to apply. Solely for purposes of effecting any assignment 
involving a Defaulting Lender under this Section 2.13 and to the extent permitted under applicable Legal 
Requirements, each Lender hereby designates and appoints the Administrative Agent as true and lawful 
agent and attorney-in-fact, with full power and authority, for and on behalf of and in the name of such 
Lender to execute, acknowledge and deliver the Assignment and Acceptance required hereunder if such 
Lender is a Defaulting Lender and such Lender shall be bound thereby as fully and effectively as if such 
Lender had personally executed, acknowledged and delivered the same. In lieu of the Borrower or the 
Administrative Agent replacing a Defaulting Lender as provided in this the Borrower may terminate such 

Section 2.14. 

Section 2.14. Defaulting Lenders.  Notwithstanding any provision of this Agreement to the 
contrary, if any Lender becomes a Defaulting Lender, then the following provisions shall apply for so long 
as such Lender is a Defaulting Lender: 
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(a) [reserved]; and 

(b) such Defaulting Lender shall not have the right to vote on any issue on which voting is 
required (other than to the extent expressly provided in Sections 9.3(a) and 9.3(b)) and the Commitment of 
such Defaulting Lender shall not be included in determining whether the Required Lenders have taken or 
may take any action hereunder (including any consent to any amendment, waiver or other modification 
pursuant to Section 9.3) or under any other Credit Document; provided, that, except as otherwise provided 
in Section 9.3, this clause (b) shall not apply to the vote of a Defaulting Lender in the case of an amendment, 
waiver or other modification requiring the consent of such Lender or each Lender directly affected thereby. 

In the event that the Administrative Agent and the Borrower agree that a Defaulting Lender has 
adequately remedied all matters that caused such Lender to be a Defaulting Lender, then on such date such 
Lender shall purchase at par such of the Loans of the other Lenders as the Administrative Agent shall 
determine may be necessary in order for such Lender to hold such Loans in accordance with its Pro Rata 
Share. 

Section 2.15. [Reserved]. 

Section 2.16. Alternate Rate of Interest.  

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing: 

(i) the Administrative Agent in consultation with the Required Lenders determines 
(which determination shall be conclusive absent manifest error) that adequate and reasonable 
means do not exist for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable 
(including, without limitation, because the LIBO Screen Rate is not available or published on a 
current basis), for such Interest Period; or 

(ii) the Administrative Agent is advised by the Required Lenders that the Adjusted 
LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will not adequately and fairly 
reflect the cost to such Lenders (or Lender) of making or maintaining their Loans (or its Loan) 
included in such Borrowing for such Interest Period;  

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by telephone or 
telecopy as promptly as practicable thereafter and, until the Administrative Agent notifies the Borrower and 
the Lenders that the circumstances giving rise to such notice no longer exist, (A) any Notice of Continuation 
or Conversion that requests the conversion of any Borrowing to, or continuation of any Borrowing as, a 
Eurodollar Borrowing shall be ineffective and (B) if any Notice of Borrowing requests a Eurodollar 
Borrowing, such Borrowing shall be made as an ABR Borrowing. 

(b) Notwithstanding anything to the contrary herein or in any other Credit Document, upon the 
occurrence of a Benchmark Transition Event or an Early Opt-in Election, as applicable, the Administrative 
Agent and the Borrower may, and shall use good faith efforts to, amend this Agreement to replace the LIBO 
Rate with a Benchmark Replacement. Any such amendment with respect to a Benchmark Transition Event 
will become effective at 5:00 p.m. on the fifth (5th) Business Day after the Administrative Agent has posted 
such proposed amendment to all Lenders and the Borrower, so long as the Administrative Agent has not 
received, by such time, written notice of objection to such proposed amendment from Lenders comprising 
the Required Lenders; provided that, with respect to any proposed amendment containing any SOFR-Based 
Rate, the Lenders shall be entitled to object only to the Benchmark Replacement Adjustment contained 
therein.  Any such amendment with respect to an Early Opt-in Election will become effective on the date 
that Lenders comprising the Required Lenders have delivered to the Administrative Agent written notice 
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that such Required Lenders accept such amendment. No replacement of LIBO Rate with a Benchmark 
Replacement will occur prior to the applicable Benchmark Transition Start Date. 

 
(c) In connection with the implementation of a Benchmark Replacement, the Administrative 

Agent will join with the Borrower in any amendment implementing Benchmark Replacement Conforming 
Changes from time to time and, notwithstanding anything to the contrary herein or in any other Credit 
Document, any amendments implementing such Benchmark Replacement Conforming Changes will 
become effective without any further action or consent of any other party to this Agreement except as may 
be required by the definition of Benchmark Replacement Conforming Changes; provided that in the event 
of any ambiguity the Administrative Agent shall be entitled to seek the consent of Required Lenders and 
may refrain from executing such amendment until such consent is received. 

 
(d) The Administrative Agent (at the direction of the Required Lenders) will promptly notify 

the Borrower and the Lenders of (i) any occurrence of a Benchmark Transition Event or an Early Opt-in 
Election, as applicable, (ii) the implementation of any Benchmark Replacement, (iii) the effectiveness of 
any Benchmark Replacement Conforming Changes and (iv) the commencement or conclusion of any 
Benchmark Unavailability Period.  Any determination, decision or election that may be made by the 
Administrative Agent or Lenders pursuant to this Section 2.16, including any determination with respect to 
a tenor, rate or adjustment or of the occurrence or non-occurrence of an event, circumstance or date and 
any decision to take or refrain from taking any action, will be conclusive and binding absent manifest error 
and may be made in its or their sole discretion and without consent from any other party hereto, except, in 
each case, as expressly required pursuant to this Section 2.16. 

(e) Upon the 
Unavailability Period, (i) any Notice of Continuation or Conversion that requests the conversion of any 
Borrowing to, or continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective and (ii) if 
any Notice of Borrowing requests a Eurodollar Borrowing, such Borrowing shall be made as an ABR 
Borrowing. 

 
Section 2.17. [Reserved].   

Section 2.18. Priority and Liens.  The Credit Parties hereby covenant, represent and warrant that, 
upon entry of the DIP Order, the Secured Obligations of the Credit Parties hereunder and under the other 
Credit Documents and the DIP Order, shall have the priority and liens set forth in the DIP Order and the 
Intercreditor Agreement, subject to the Carve-Out as described therein. 

Section 2.19. No Discharge; Survival of Claims. The Borrower and each Guarantor agrees, 
unless otherwise agreed by each directly and adversely affected Lender, that (a) any Confirmation Order 
entered in the Chapter 11 Cases shall not discharge or otherwise affect in any way any of the Secured 
Obligations of the Credit Parties to the Secured Parties under this Agreement and the related Credit 
Documents, other than after the payment in full in cash to the Secured Parties of all Secured Obligations 
under the DIP Term Loan Facility and the related Credit Documents on or before the effective date of a 
plan of reorganization and termination of the Commitments and (b) to the extent its Secured Obligations 
hereunder and under the other Credit Documents are not satisfied in full, (i) its Secured Obligations arising 
hereunder shall not be discharged by the entry of a Confirmation Order (and each Credit Party, pursuant to 
Section 1141(d)(4) of the Bankruptcy Code, hereby waives any such discharge) and (ii) the DIP 
Superpriority Claims granted to the Administrative Agent, the Lenders pursuant to the DIP Order and the 
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Liens granted to the Administrative Agent pursuant to the DIP Order shall not be affected in any manner 
by the entry of a Confirmation Order. 

ARTICLE 3 

CONDITIONS OF LENDING 

Section 3.1. Conditions Precedent to Closing Date. This Agreement and the obligations of the 
Lenders to make Term Loans hereunder shall not become effective until the date on which each of the 
following conditions is satisfied (or waived in accordance with Section 9.3) (such date, Closing Date  

(a) Documentation. The Administrative Agent shall have received the following and, if 
applicable, they shall be duly executed by all the parties thereto, in form and substance reasonably 
satisfactory to the Administrative Agent and the Lenders (which, subject to Section 9.14, may include any 
Electronic Signatures transmitted by telecopy, emailed pdf. or any other electronic means that reproduces 
an image of an actual executed signature page): 

(i) this Agreement and all attached Exhibits and Schedules and, if requested, the Term 
Notes payable to the order of each applicable Lender; 

(ii) the Guaranty; 

(iii) the Security Agreement, together with appropriate UCC-1 financing statements, if 
any, necessary or desirable for filing with the appropriate authorities and any other documents, 
agreements, or instruments necessary to create, perfect or maintain an Acceptable Security Interest 
in the Collateral described in the Security Agreement; 

(iv) the DIP ABL Documents; 

(v) the Intercreditor Agreement; 

(vi) [reserved]; 

(vii) a certificate from an authorized officer of the Borrower dated as of the Closing 
Date stating that as of such date (A) all representations and warranties of the Borrower set forth in 
this Agreement are true and correct, (B) no Default has occurred and is continuing; and (C) the 
conditions precedent set forth in Section 3.1(b) and (e) have been met; 

(viii) 
 other 

body authorizing the execution, delivery and performance of the Credit Documents to which it is a 
party, and (C) Organization Documents; 

(ix) certificates of good standing (or the substantive equivalent available) for each 
Credit Party from the appropriate governmental officer in each jurisdiction in which each such 
Person is organized or qualified to do business, which certificate shall be (A) dated a date not earlier 
than 30 days prior to Closing Date or (B) otherwise effective on the Closing Date; 

(x) [Reserved]; and 

(xi) such other documents, governmental certificates, agreements, and lien searches as 
the Administrative Agent or any Lender may reasonably request. 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 236 of 291



 

44 
 
US-DOCS\116879540.13

(b) Consents; Authorization; Conflicts. The Borrower shall have received any consents, 
licenses and approvals required in accordance with applicable law, or in accordance with any document, 
agreement, instrument or arrangement to which the Borrower or any Subsidiary is a party, in connection 
with the execution, delivery, performance, validity and enforceability of this Agreement and the other 
Credit Documents. In addition, the Borrower and the Subsidiaries shall have all such material consents, 
licenses and approvals required in connection with the continued operation of the Borrower and the 
Subsidiaries, and such approvals shall be in full force and effect, and all applicable waiting periods shall 
have expired without any action being taken or threatened by any competent authority which would restrain, 
prevent or otherwise impose adverse conditions on this Agreement and the actions contemplated hereby.  
Any consents or authorizations received pursuant to this Section 3.1(b) shall be on reasonably satisfactory 
terms and shall be in full force and effect on the Closing Date.   

(c) Representations and Warranties. The representations and warranties contained in Article 4 
and in each other Credit Document shall be true and correct in all material respects or, with respect to 
representations and warranties qualified by materiality, in all respects, on and as of the Closing Date, except 
to the extent such representations and warranties expressly relate to an earlier date, in which case they shall 
be true and correct in all material respects or, with respect to representations and warranties qualified by 
materiality, in all respects, as of such earlier date. 

(d) Fees. The Lenders and the Administrative Agent shall have received all fees required to be 
paid (including the Initial Upfront Fee), and all expenses for which invoices have been presented (including 
the reasonable and documented fees and expenses of legal counsel), on or before the Closing Date.  All 
such amounts will be paid with proceeds of the Loans made on the Closing Date and will be reflected in 
the funding instructions given by the Borrower to the Administrative Agent on or before the Closing Date. 

(e) Other Proceedings. There shall exist no unstayed action, suit, investigation, litigation or 
proceeding pending or threatened in writing in any court or before any arbitrator or governmental 
instrumentality (other than the Chapter 11 Cases) that could reasonably be expected to cause a Material 
Adverse Change. 

(f) [Reserved].  

(g) Material Adverse Change. Since the RSA Effective Date, there shall not have occurred any 
event, change, condition, or circumstance that has caused, or that could reasonably be expected to cause, a 
Material Adverse Change, other than as a result of those events leading up to and following commencement 
of the Chapter 11 Cases. 

(h) DIP ABL Facility Conditions Precedent. The DIP ABL shall become effective 
substantially contemporaneously with the effectiveness of this Agreement. 

(i) Restructuring Support Agreement. The RSA shall have been executed and shall be in full 
force and effect. 

(j) Chapter 11 Cases. (i) The Chapter 11 Cases shall have been commenced and (ii) the motion 

11 Cases shall be satisfactory in form and substance to the Required Lenders. 

(k) Interim Order.  Not later than three (3) Business Days following the Petition Date, the 
Administrative Agent shall have received a signed copy of the Interim Order entered by the Bankruptcy 
Court, authorizing and approving the making of the Term Loans and the granting of superiority claims and 
liens contemplated herein and in the other Credit Documents, which Interim Order shall be acceptable in 
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form and substance to the Required Lenders in their sole discretion, and such Interim Order shall not have 
been vacated, reversed, modified, amended or stayed.  

(l) Acceptable Security Interest. The Administrative Agent for the benefit of the Secured 
Parties shall have an Acceptable Security Interest in substantially all of the assets of the Credit Parties 
pursuant to the Interim Order. 

(m) KYC; USA Patriot Act. The Administrative Agent and the Lenders shall have received all 

-money-laundering rules and regulations, including, without limitation, the Patriot 
Act, for each Credit Party, in each case no later than three (3) Business Days prior to the Closing Date to 
the extent reasonably requested by the Lenders at least ten (10) Business Days in advance of the Closing 
Date.  To the extent the Borrower quali
Regulation, at least three (3) Business Days prior to the Closing Date, the Administrative Agent and any 
Lenders who have provided a written request therefor shall have received a Beneficial Ownership 
Certification with respect to the Borrower. 

(n) Initial Budget. The Administrative Agent and the Lenders shall have received the initial 
Budget, which shall be in a form and substance satisfactory to the Lenders, together with the Budget 
Certificate. 

(o) Notice of Borrowing.  The Administrative Agent shall have received a Notice of Borrowing 
in accordance with (including the applicable notice periods set forth in) Section 2.3(b). 

(p) [Reserved].  

(q) Other Debt.  On the Closing Date, neither the Borrower nor any of its Subsidiaries shall 
have any Debt other than (i) the Loans made under this Agreement on the Closing Date, (ii) Senior Notes 
outstanding on the Petition Date, (iii) any Debt in respect of the DIP ABL Facility, including any letters of 
credit issued thereunder, and (iv) Debt incurred in the ordinary course in respect of (x) existing Capital 
Leases, (y) trade payables (including any notes issued in respect thereof), and (x) existing Banking Services 
Obligations. 

(r) Liens. The Required Lenders shall have received evidence satisfactory to them that there 
 

(s) Additional Bankruptcy Items. 

(i) The Petition Date shall have occurred, and each Credit Party shall be a debtor and 
a debtor-in-
Cases (including a cash management order) shall be satisfactory in form and substance to the 
Required Lenders. 

(ii) No trustee or examiner with enlarged powers (having powers beyond those set 
forth in Bankruptcy Code sections 1106(a)(3) and (4)) shall have been appointed with respect to 
the Credit Parties, any of their subsidiaries, or their respective properties. 

(t) Violation of Law; Regulatory Matters.  The making of the Term Loans shall not violate 
any requirement of law and shall not be temporarily, preliminarily or permanently enjoined. No part of the 
proceeds of any Loans will be used for any purpose that would violate the applicable requirements of 
Regulations U, T and X of the Board of Governors of the Federal Reserve System. 
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(u) [Reserved].   

(v) Event of Default. No Default or Event of Default shall exist. 

(w) Pledged Stock; Stock Powers; Pledged Notes.  Subject to the Intercreditor Agreement, the 
Administrative Agent shall have received (i) the certificates representing the shares of Equity Interests 
pledged under the Security Agreement, together with an undated stock power for each such certificate 
executed in blank by a duly authorized Responsible Officer of the pledgor thereof, other than the certificate 
and stock power for Hi-Crush Investments Inc., which shall be delivered within ten (10) Business Days of 
the Closing Date (or such later date as may be agreed by the Administrative Agent) and (ii) each promissory 
note (if any) pledged to the Administrative Agent pursuant to the Security Agreement endorsed (without 
recourse) in blank (or accompanied by an executed transfer form in blank) by the pledgor thereof. 

Section 3.2. Conditions Precedent to Delayed Draw Term Loan Borrowing . The obligation of 
each Lender to make any Delayed Draw Term Loan hereunder shall be subject to the satisfaction (or waiver 
in accordance with Section 9.3) of the following conditions: 

(a) Representations and Warranties. Both immediately before, and after giving effect to, any 
Borrowing of Delayed Draw Term Loans, the representations and warranties contained in Article 4 and in 
each other Credit Document shall be true and correct in all material respects or, with respect to 
representations and warranties qualified by materiality, in all respects, on and as of such DDTL Funding 
Date, except to the extent such representations and warranties expressly relate to an earlier date, in which 
case they shall be true and correct in all material respects or, with respect to representations and warranties 
qualified by materiality, in all respects, as of such earlier date 

(b) Default or Event of Default. No Default of Event of Default shall exist both immediately 
before and after giving effect to the making of any Delayed Draw Term Loan. 

(c) [Reserved].   

(d) Delayed Draw Upfront Fees.  The Lenders shall have received the Delayed Draw Upfront 
Fees required to be paid in connection with such DDTL Funding Date. 

(e) Entry of Final Order.  The Final Order shall have been entered, be in full force and effect 
and not have been vacated, reversed, modified, amended or stayed in any respect without the consent of the 
Required Lenders. 

(f) Violation of Law. The making of such Delayed Draw Term Loan shall not violate any 
requirement of law and shall not be temporarily, preliminarily or permanently enjoined. 

Section 3.3. Determinations Under Sections 3.1 and 3.2. For purposes of determining 
compliance with the conditions specified in Sections 3.1 and 3.2 each Lender shall be deemed to have 
consented to, approved or accepted or to be satisfied with each document or other matter required 
thereunder to be consented to or approved by or acceptable or satisfactory to the Lenders unless an officer 
of the Administrative Agent responsible for the transactions contemplated by the Credit Documents shall 
have received written notice from such Lender prior to the Borrowings hereunder specifying its objection 
thereto and such Lender shall not have m
portion of such Borrowings. 
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ARTICLE 4 

REPRESENTATIONS AND WARRANTIES 

Each Credit Party hereto represents and warrants as follows: 

Section 4.1. Organization. Subject to any restrictions arising on account of any Cr

and validly organized and existing and in good standing under the laws of its jurisdiction of incorporation 
or formation. Each Credit Party is authorized to do business and is in good standing in all jurisdictions in 
which such qualifications or authorizations are necessary except where the failure to be so qualified or 
authorized could not reasonably be expected to result in a Material Adverse Change. As of the Closing 
Date
on Schedule 4.1. 

Section 4.2. Authorization

performance by each Credit Party of each Credit Document to which such Credit Party is a party and the 
consummation of the transactions contemplated thereby, (a) ar
been duly authorized by all necessary corporate, limited liability company or partnership action, (c) do not 
contravene any articles or certificate of incorporation or bylaws, partnership or limited liability company 
agreement binding on or affecting such Credit Party, (d) do not contravene any law or any contractual 
restriction binding on or affecting such Credit Party, (e) do not result in or require the creation or imposition 
of any Lien prohibited by this Agreement, and (f) do not require any authorization or approval or other 
action by, or any notice or filing with, any Governmental Authority except, in the case of (d) and (f), to the 
extent such contravention or the failure to obtain authorization, approval or notice or take other action could 
not reasonably be expected to have a Material Adverse Change. 

Section 4.3. Enforceability. The Credit Documents have each been duly executed and delivered 
by each Credit Party that is a party thereto and each Credit Document, upon entry of the applicable DIP 
Order, constitutes the legal, valid, and binding obligation of each Credit Party that is a party thereto 
enforceable against such Credit Party in accordance with its terms, except as limited by the DIP Order and 
subject to any 
Code, and further subject to other applicable bankruptcy, insolvency, reorganization, moratorium, or similar 
laws at the time in effect affecting the rights of creditors generally and by general principles of equity 
whether applied by a court of law or equity. 

Section 4.4. Financial Condition. 

(a) The Borrower has heretofore furnished to the Administrative Agent (i) the audited 
financial statements of the Borrower for the fiscal year ended December 31, 2019 and (ii) the unaudited 

ended March 31, 2020.  

(b) Each of the foregoing financial statements present fairly, in all material respects, 
the financial position and results of operations and cash flows of the entities for which such financial 
statements have been provided as of such date and for such period in accordance with GAAP, subject to 
year-end audit adjustments and the absence of footnotes in the case of the unaudited quarterly financial 
statements. 

(c) Since the Petition Date, there has been no Material Adverse Change. 
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Section 4.5. Ownership and Liens; Real Property. Other than as a result of the Chapter 11 Cases 
and subject to any necessary order or authorization of the Bankruptcy Court, each Credit Party (a) has good 
and marketable title to, or a valid and subsisting leasehold interest in, all real property, and good title to all 
personal Property, in each case necessary for its business, and (b) none of the Property owned by the 
Borrower or a Subsidiary of the Borrower is subject to any Lien except for minor defects in title that do not 
materially interfere with its ability to conduct its business or to utilize such assets for their intended purpose 
and Permitted Liens. As of the Closing Date, the Borrower and its Subsidiaries own no real property other 
than that listed on Schedule 4.5 and all equipment (other than office equipment and equipment located on 
jobsites, in transit or off location for servicing, repairs or modifications) owned by the Borrower and its 
Subsidiaries are located at the fee owned or leased real property listed on Schedule 4.5. 

Section 4.6. True and Complete Disclosure. All written factual information (whether delivered 
before or after the date of this Agreement) prepared by or on behalf of the Borrower and its Subsidiaries 
and furnished to the Administrative Agent or the Lenders for purposes of or in connection with this 
Agreement, any other Credit Document or any transaction contemplated hereby or thereby does not contain 
any material misstatement of fact or omits to state any material fact necessary to make the statements therein 
not misleading. There is no fact known to any Responsible Officer of any Credit Party on the date of this 
Agreement that has not been disclosed to the Administrative Agent that could reasonably be expected to 
result in a Material Adverse Change. All projections, estimates, budgets, and pro forma financial 
information furnished by the Borrower or any of its Subsidiaries (or on behalf of the Borrower or any such 
Subsidiary), were prepared on the basis of assumptions, data, information, tests, or conditions (including 
current and reasonably foreseeable business conditions) believed to be reasonable at the time such 
projections, estimates, budgets and pro forma financial information were furnished; it being understood that 
actual results may vary and such variances may be material. 

Section 4.7. Litigation
Schedule 4.7, and the 

Chapter 11 Cases, (a) there are no actions, s
knowledge, threatened against the Borrower or any Subsidiary, at law, in equity, or in admiralty, or by or 
before any Governmental Authority, which could reasonably be expected to result in a Material Adverse 
Change or is not otherwise subject to the automatic stay as a result of the Chapter 11 Cases; provided that 
this Section 4.7 does not apply with respect to environmental claims. 

Section 4.8. [Reserved]. 

Section 4.9. Pension Plans. Except to the extent excused by the Bankruptcy Code or as a result 
of the filing of the Chapter 11 Cases, (a) except for matters that could not reasonably be expected to result 
in a Material Adverse Change, all Plans are in compliance with all applicable provisions of ERISA, (b) no 
Termination Event has occurred with respect to any Plan that would result in an Event of Default under 
Section 7.1(h), and, except for matters that could not reasonably be expected to result in a Material Adverse 
Change, each Plan has complied with and been administered in accordance with applicable provisions of 

not waived, under Sections 412 or 430 of the Code or Sections 302 or 303 of ERISA with respect to any 
Plan, and there has been no excise tax imposed under Section 4971 of the Code, (d) to the knowledge of 
Credit Parties, no Reportable Event has occurred with respect to any Multiemployer Plan, and each 
Multiemployer Plan has complied with and been administered in accordance with applicable provisions of 
ERISA and the Code, (e) the present value of all benefits vested under each Plan (based on the assumptions 
used to fund such Plan) did not, as of the last annual valuation date applicable thereto, exceed the value of 
the assets of such Plan allocable to such vested benefits in an amount that could reasonably be expected to 
result in a Material Adverse Change, (f) neither the Borrower nor any member of the Controlled Group has 
had a complete or partial withdrawal from any Multiemployer Plan for which there is any unsatisfied 
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withdrawal liability that could reasonably be expected to result in a Material Adverse Change or an Event 
of Default under Section 7.1(i), and (g) except for matters that could not reasonably be expected to result 
in a Material Adverse Change, as of the most recent valuation date applicable thereto, neither the Borrower 
nor any member of the Controlled Group would become subject to any liability under ERISA if the 
Borrower or any Subsidiary has received notice that any Multiemployer Plan is insolvent. Based upon 
GAAP existing as of the date of this Agreement and current factual circumstances, no Credit Party has any 
reason to believe that the annual cost during the term of this Agreement to the Borrower or any Subsidiary 
for post-retirement benefits to be provided to the current and former employees of the Borrower or any 
Subsidiary under Plans that are welfare benefit plans (as defined in Section 3(1) of ERISA) could, in the 
aggregate, reasonably be expected to cause a Material Adverse Change. 

Section 4.10. Environmental Condition. 

(a) Permits, Etc. Each Credit Party (i) has obtained all material Environmental Permits 
necessary for the ownership and operation of its Properties and the conduct of its businesses; (ii) has at all 
times since the date six months prior to the Closing Date been and is currently in material compliance with 
all terms and conditions of such Environmental Permits and with all other material requirements of 
applicable Environmental Laws; (iii) has not received written notice of any material violation or alleged 
material violation of any Environmental Law or Environmental Permit; and (iv) is not subject to any actual 
or contingent Environmental Claim which could reasonably be expected to cause a Material Adverse 
Change. 

(b) Certain Liabilities. Except as disclosed on Schedule 4.10. 
knowledge, none of the present or previously owned or operated Property of any such Credit Party or of 
any Subsidiary thereof, wherever located, (i) has been placed on or proposed to be placed on the National 
Priorities List, the Comprehensive Environmental Response Compensation Liability Information System 
list, the Superfund Enterprise Management System list, or their state or local analogs, or have been 
otherwise investigated, designated, listed, or identified as a potential site for removal, remediation, cleanup, 
closure, restoration, reclamation, or other response activity under any Environmental Laws; (ii) is subject 
to a Lien, arising under or in connection with any Environmental Laws, that attaches to any revenues or to 
any Property owned or operated by any Credit Party, wherever located, which could reasonably be expected 
to cause a Material Adverse Change; or (iii) has been the site of any Release of Hazardous Substances or 
Hazardous Wastes from present or past operations which has caused at the site or at any third party site any 
condition that has resulted in or could reasonably be expected to result in the need for Response that could 
cause a Material Adverse Change. 

(c) Certain Actions. Without limiting the foregoing and except as disclosed on Schedule 4.10, 
(i) all necessary material notices have been properly filed, and no further action is required under current 
applicable Environmental Law as to each Response or other restoration or remedial project undertaken by 
the Borrower, any of its Subsidiaries or a

knowledge, future liability, if any, of the Borrower or of any Subsidiary which could reasonably be expected 
to arise in connection with requirements under Environmental Laws will not reasonably be expected to 
result in a Material Adverse Change. 

Section 4.11. Subsidiaries. As of the Closing Date, the Borrower has no Subsidiaries other than 
those listed on Schedule 4.11. 

Section 4.12. Investment Company Act. Neither the Borrower nor any Subsidiary is an 

Investment Company Act of 1940, as amended. Neither the Borrower nor any Subsidiary is subject to 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 242 of 291



 

50 
 
US-DOCS\116879540.13

regulation under any Federal or state statute, regulation or other Legal Requirement which limits its ability 
to incur Debt. 

Section 4.13. Taxes. Proper and accurate (in all material respects), federal, state, local and 
foreign tax returns, reports and statements required to be filed (after giving effect to any extension granted 

Tax Group
have been filed with the appropriate Governmental Authorities, and all taxes and other impositions due and 
payable, in each case, which are material in amount, except to the extent such payment is excluded by, or 
is otherwise prohibited by the provisions of the Bankruptcy Code or order of the Bankruptcy Court, have 
been timely paid prior to the date on which any fine, penalty, interest, late charge or loss may be added 
thereto for non-payment thereof except where contested in good faith by appropriate proceeding and for 
which adequate reserves have been established in compliance with GAAP. Neither the Borrower nor any 
member of the Tax Group has given, or been requested to give, a waiver of the statute of limitations relating 
to the payment of any federal, state, local or foreign taxes or other impositions.  Except to the extent such 
payment is excluded by, or is otherwise prohibited by the provisions of the Bankruptcy Code or order of 
the Bankruptcy Court, proper and accurate amounts have been withheld by the Borrower and all other 
members of the Tax Group from their employees for all periods to comply in all material respects with the 
tax, social security and unemployment withholding provisions of applicable federal, state, local and foreign 
law. 

Section 4.14.  Permits. Licenses. etc. Each of the Borrower and its Subsidiaries possesses all 
permits, licenses, patents, patent rights or licenses, trademarks, trademark rights, trade names rights, and 
copyrights which are material to the conduct of its business. Each of the Borrower and its Subsidiaries 
manages and operates its business in accordance with all applicable Legal Requirements except where the 
failure to so manage or operate could not reasonably be expected to result in a Material Adverse Change; 
provided that this Section 4.14 does not apply with respect to Environmental Permits. 

Section 4.15.  Use of Proceeds. The proceeds of the Loans will be used by the Borrower for the 
purposes described in Section 5.20 and in accordance with the Budget. No Credit Party nor any Subsidiary 
thereof is engaged principally or as one of its activities in the business of extending credit for the purpose 

indirectly, in Regulation U). No part of the proceeds of any of the Loans will be used for purchasing or 
carrying margin stock or for any purpose which violates, or which would be inconsistent with, the 
provisions of Regulation T, U or X. Following the application of the proceeds of each Loan, not more than 
twenty-five percent (25%) of the value of the assets (either of the Borrower only or of the Borrower and its 
Subsidiaries on a consolidated basis) subject to the provisions of Section 6.2 or Section 6.8 or subject to 
any restriction contained in any agreement or instrument between the Borrower and any Lender or any 

 

Section 4.16. Condition of Property; Casualties. The material Properties used or to be used in 
the continuing operations of the Borrower and each Subsidiary, are in good working order and condition, 
normal wear and tear and casualty and condemnation (excluding casualty and condemnation which could, 
individually or in the aggregate, reasonably be expected to cause a Material Adverse Change) excepted. 
Neither the business nor the material Properties of the Borrower or any Subsidiary has been affected as a 
result of any fire, explosion, earthquake, flood, drought, windstorm, accident, strike or other labor 
disturbance, embargo, requisition or taking of Property or cancellation of contracts, permits or concessions 
by a Governmental Authority, riot, activities of armed forces or acts of God or of any public enemy, which 
effect could reasonably be expected to cause a Material Adverse Change. 

Section 4.17. Insurance. Each of the Borrower and its Subsidiaries carry insurance (which may 
be carried by the Borrower on a consolidated basis) with reputable insurers in respect of such of their 
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respective Properties, in such amounts and against such risks as is customarily maintained by other Persons 
of similar size engaged in similar businesses. 

Section 4.18. [Reserved]. 

Section 4.19. Sanctions; Anti-Terrorism; Patriot Act; Anti-Corruption Laws. 

(a) Neither the Borrower nor any Subsidiary of the Borrower is in violation of any of the 
country or list based economic and trade sanctions administered and enforced by OFAC. 

(b) The Borrower has implemented and maintains in effect policies and procedures designed 
to ensure compliance by the Borrower, its Subsidiaries and their respective directors, officers, employees 
and agents with Anti-Corruption Laws and applicable Sanctions, and the Borrower, its Subsidiaries and 
their respective officers and directors and to the knowledge of the Borrower its employees and agents, are 
in compliance with Anti-Corruption Laws and applicable Sanctions in all material respects.  None of (a) 
the Borrower, any Subsidiary, any of their respective directors or officers or employees, or (b) to the 
knowledge of the Borrower, any agent of the Borrower or any Subsidiary that will act in any capacity in 
connection with or benefit from the credit facility established hereby, is a Sanctioned Person.   No 
Borrowing, use of proceeds or other transaction contemplated by this Agreement will violate any Anti-
Corruption Law or applicable Sanctions. 

(c) The operations of the Borrower and each of its Subsidiaries are and have been conducted 
at all times in material compliance with all applicable financial recordkeeping and reporting requirements, 
including those of the Bank Secrecy Act, as amended by Title III of the Uniting and Strengthening America 
by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT 
Act), and the applicable anti-money laundering statutes of jurisdictions where the Borrower and each of its 
Subsidiaries conduct business, the rules and regulations thereunder and any related or similar rules, 
regulations or guidelines, issued, administered or enforced by any governmental agency (collectively, the 
Anti-Money Laundering Laws

agency, authority or body or any arbitrator involving the Borrower or any of its subsidiaries with respect to 
the Anti-Money Laundering Laws is pending or, to the best knowledge of the Borrower, threatened, which 
could reasonably be expected to result in a Material Adverse Change. 

(d) The Borrower and each of its Subsidiaries is in compliance with all Anti-Corruption Laws. 

Section 4.20. [Reserved]. 

Section 4.21. EEA Financial Institutions.  No Credit Party is an EEA Financial Institution.   

ARTICLE 5 

AFFIRMATIVE COVENANTS 

So long as any Obligation (other than contingent indemnification obligations which are not due and 
payable and which by their terms survive the termination or expiration of this Agreement and the other 
Credit Documents) shall remain unpaid or any Lender shall have any Commitment hereunder, each Credit 
Party agrees to comply with the following covenants. 

Section 5.1. Organization. Each Credit Party shall, and shall cause each of its respective 
Subsidiaries to, (a) preserve and maintain its partnership, limited liability company or corporate existence, 
rights, franchises and privileges in the jurisdiction of its organization, and (b) qualify and remain qualified 
as a foreign business entity in each jurisdiction in which qualification is necessary in view of its business 
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and operations or the ownership of its Properties and where failure to qualify could reasonably be expected 
to cause a Material Adverse Change; provided, however, that nothing herein contained shall prevent any 
transaction permitted by Section 6.7 or Section 6.8. 

Section 5.2. Reporting.  

(a) Annual Financial Reports. The Borrower shall provide, or shall cause to be provided, to 
the Administrative Agent, as soon as available, but in any event within 150 days after the end of each fiscal 
year of the Borrower, a consolidated balance sheet of the Borrower and its Subsidiaries as at the end of such 

ash 
flows for such fiscal year, setting forth in each case in comparative form the figures for the previous fiscal 
year, all in reasonable detail and prepared in accordance with GAAP, such consolidated statements to be 
audited and accompanied by a report and opinion of an independent certified public accountant of nationally 
recognized standing reasonably acceptable to the Required Lenders, which report and opinion shall be 
prepared in accordance with generally accepted auditing standards and shall not be subject to any 
qualification or exception as to the scope of such audit, and such statements to be certified by the chief 
executive officer or a financial officer of the Borrower, to the effect that (i) such statements fairly, in all 

of the Borrower and its Subsidiaries in accordance with GAAP and (ii) there were no material contingent 
obligations, material unaccrued liabilities for taxes, material unusual forward or long-term commitments, 
or material unrealized or anticipated losses of the Borrower and its Subsidiaries, except as disclosed therein 
or as otherwise disclosed in writing to the Administrative Agent and adequate reserves for such items have 
been made in accordance with GAAP; 

(b) Quarterly Financial Reports. The Borrower shall provide, or shall cause to be provided, to 
the Administrative Agent, as soon as available, but in any event within 45 days after the end of each of the 
first three fiscal quarters of each fiscal year of the Borrower, commencing with the fiscal quarter ended 
June 30, 2020, (i) consolidated balance sheet of the Borrower and its Subsidiaries as at the end of such 

tting forth 
in each case in comparative form the figures for the corresponding fiscal quarter of the previous fiscal year 
and the corresponding portion of the previous fiscal year, all in reasonable detail, such consolidated 
statements to be certified by the chief executive officer or a financial officer of the Borrower as (A) fairly 

in accordance with GAAP, subject 
only to normal year-end audit adjustments and the absence of footnotes, and (B) showing that there were 
no material contingent obligations, material unaccrued liabilities for taxes, material unusual forward or long 
term commitments, or material unrealized or anticipated losses of the Borrower and its Subsidiaries, except 
as disclosed therein or as otherwise disclosed in writing to the Administrative Agent and adequate reserves 
for such items have been made in accordance with GAAP, and (ii) a copy of the management discussion 
and analysis with respect to such financial statements;  

(c) Monthly Financial Reports. The Borrower shall provide, or shall cause to be provided, to 
the Administrative Agent, as soon as available, but in any event within 30 days after the end of each calendar 
month, commencing with the calendar month ended June 30, 2020 (i) consolidated balance sheet of the 
Borrower and its Subsidiaries as at the end of such calendar month, and the related consolidated statements 
of income or operations  and cash flows for such calendar month and for the portion 

officer or financial officer of the Borrower as (A) fairly presenting, in all material respects, the financial 

its Subsidiaries in accordance with GAAP, subject only to normal year-end audit adjustments and the 
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absence of footnotes, and (B) showing that there were no material contingent obligations, material 
unaccrued liabilities for taxes, material unusual forward or long term commitments, or material unrealized 
or anticipated losses of the Borrower and its Subsidiaries, except as disclosed therein or as otherwise 
disclosed in writing to the Administrative Agent and adequate reserves for such items have been made in 
accordance with GAAP and (ii) an operational report including, in each case, for the preceding calendar 
month (A) the volume of sand sold, (B) the revenue and tonnage of sand contracts sold, (C) the revenue 
and tonnage of sand spot sales, (D) the amount of sand produced and delivered, (E) the percentage of sold 
volume that was sold to exploration and production companies, (F) the percentage of sold volume that was 
sold FOB, (G) the percentage of sold volume sold in-basin and (H) the percentage of sold volume that was 
sold at the wellsite;  

(d) Compliance Certificate. Concurrently with the delivery of the financial statements referred 
to in Section 5.2(a), (b), and (c) above, the Borrower shall provide to the Administrative Agent a duly 
completed Compliance Certificate signed by the chief executive officer or financial officer of the Borrower; 

(i) certifying, in the case of the financial statements delivered under Section 5.2(a) 
5.2(b) or 5.2(c), as presenting fairly in all material respects the financial condition and results of 
operations of the Borrower and its consolidated Subsidiaries on a consolidated basis in accordance 
with GAAP consistently applied, subject to normal year-end audit adjustments and the absence of 
footnotes; 

(ii) certifying as to whether a Default has occurred and, if a Default has occurred, 
specifying the details thereof and any action taken or proposed to be taken with respect thereto; 

(iii) certifying that the Borrower has been in compliance with Section 6.16 and Section 
6.20 as required therein since the last date on which a Compliance Certificate was delivered; and 

(iv) stating whether any change in GAAP or in the application thereof has occurred 
since the date of the financial statements referred to in Sections 5.2(a), 5.2(b) or 5.2(c) and, if any 
such change has occurred, specifying the effect of such change on the financial statements 
accompanying such certificate. 

(e) Variance and Liquidity Reports. Beginning with the second Friday following the Closing 
Date and on each Friday thereafter, the Borrower shall provide to the Administrative Agent a Variance and 
Liquidity Report. 

(f) 13-Week Projections. Beginning on the Closing Date, and on each four week anniversary 
thereafter, the Borrower shall provide to the Administrative Agent a 13-week cash flow forecast in form 
and substance satisfactory to the Required Lenders 13-Week Forecast -Week Forecast and 
any amendments thereto shall reflect, for the periods covered thereby, projected weekly disbursements, 
cash receipts, and ending cash for each week covered by the 13-Week Forecast. 

(g) Annual Budget; Projections. As soon as available and in any event within 60 days after the 
end of each fiscal year of the Borrower, the Borrower shall provide to the Administrative Agent (i) an 
annual operating, capital and cash flow budget for the immediately following fiscal year and detailed on a 
quarterly basis and (ii) a copy of the plan and forecast (including a projected consolidated balance sheet, 
income statement and cash flow statement) of the Borrower for each quarter of the upcoming fiscal year 

Projections sonably satisfactory to the Required Lenders; 

(h) Defaults. The Credit Parties shall provide to the Administrative Agent promptly, but in any 
event within five (5) Business Days after the occurrence thereof, a notice of each Default known to the 
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Responsible Officer of the Borrower or to any of its Subsidiaries, together with a statement of a Responsible 
Officer of the Borrower setting forth the details of such Default and the actions which the Credit Parties 
have taken and proposes to take with respect thereto; 

(i) Other Creditors. The Credit Parties shall provide to the Administrative Agent promptly 
after the giving or receipt thereof, copies of any default notices given or received by the Borrower or by 
any of its Subsidiaries pursuant to the terms of the DIP ABL Facility, or any other indenture, loan 
agreement, credit agreement, royalty agreement or similar agreement; 

(j) Litigation. The Credit Parties shall provide to the Administrative Agent promptly after the 
commencement thereof, notice of all actions, suits, and proceedings before any Governmental Authority, 
in each case, arising post-petition or not otherwise previously addressed pursuant to Section 4.7 hereof, 
affecting the Borrower or any of its Subsidiaries or any of their respective assets that has a claim for 
damages in excess of $1,000,000 or that could otherwise result in a cost, expense or loss to the Borrower 
or any of its Subsidiaries in excess of $1,000,000, in each case, other than the Chapter 11 Cases; 

(k) Environmental Notices.  (i) Promptly upon, and in any event no later than thirty (30) days 
after, the receipt thereof, or the acquisition of knowledge thereof, by any Credit Party, the Credit Parties 
shall provide the Administrative Agent with a copy of any form of request, claim, complaint, order, notice, 
summons or citation received from any Governmental Authority or any other Person, (A) concerning 
violations or alleged violations of Environmental Laws, which seeks to impose liability therefore in excess 
of $1,000,000, (B) concerning any action or omission on the part of any of the Credit Parties or any of their 
former Subsidiaries in connection with Hazardous Waste or Hazardous Substances which could reasonably 
result in the imposition of liability in excess of $1,000,000 or requiring that action be taken to respond to 
or clean up a Release of Hazardous Substances or Hazardous Waste into the environment and such action 
or clean-up could reasonably be expected to exceed $1,000,000, including without limitation any 
information request related to, or notice of, potential responsibility under CERCLA, or (C) concerning the 
filing of a Lien securing liabilities in excess of $1,000,000 described in clause (A) or (B) above upon, 
against or in connection with the Borrower, any Subsidiary, or any of their respective former Subsidiaries, 
or any of their material leased or owned Property, wherever located and (ii) promptly upon the reasonable 
request of the Administrative Agent, the Credit Parties shall provide all existing environmental reports 
(including all available Phase I Environmental Site Assessment reports and Phase II Environmental Site 
Assessment reports) and any such other report, audit or certification in the possession of the Credit Parties;;  

(l) Material Changes. The Credit Parties shall provide to the Administrative Agent prompt 
written notice of any event, development of circumstance that has had or would reasonably be expected to 
give rise to a Material Adverse Change; 

(m) Termination Events. As soon as possible and in any event (i) within thirty (30) days after 
the Borrower or any member of the Controlled Group knows or has reason to know that any Termination 
Event described in clause (a) of the definition of Termination Event with respect to any Plan has occurred, 
and (ii) within ten (10) days after the Borrower or any member of the Controlled Group knows or has reason 
to know that any other Termination Event with respect to any Plan has occurred, the Credit Parties shall 
provide to the Administrative Agent a statement of a Responsible Officer of the Borrower describing such 
Termination Event and the action, if any, which the Borrower or any member of the Controlled Group 
proposes to take with respect thereto; 

(n) Termination of Plans. Promptly and in any event within five (5) Business Days after receipt 
thereof by the Borrower or any member of the Controlled Group from the PBGC, the Credit Parties shall 
provide to the Administrative Agent copies of each notice received by the Borrower or any such member 
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administer any Plan;  

(o) Other ERISA Notices. Promptly and in any event within five (5) Business Days after 
receipt thereof by the Borrower or any member of the Controlled Group from a Multiemployer Plan 
sponsor, the Credit Parties shall provide to the Administrative Agent a copy of each notice received by the 
Borrower or any member of the Controlled Group concerning the imposition or amount of withdrawal 
liability imposed on the Borrower or any member of the Controlled Group pursuant to Section 4202 of 
ERISA; 

(p) Other Governmental Notices. Promptly and in any event within five (5) Business Days 
after receipt thereof by the Borrower or any Subsidiary, the Credit Parties shall provide to the 
Administrative Agent a copy of any notice, summons, citation, or proceeding seeking to modify in any 
material respect, revoke, or suspend any material contract, license, permit, or agreement with any 
Governmental Authority (other than the Chapter 11 Cases); 

(q) Disputes; etc. The Credit Parties shall provide to the Administrative Agent prompt written 
notice of (i) any claims, legal or arbitration proceedings, proceedings before any Governmental Authority, 
or disputes, or to the knowledge of any Credit Party, any such actions threatened, or affecting the Borrower 
or any Subsidiary, which could reasonably be expected to cause a Material Adverse Change, or any material 
labor controversy of which the Borrower or any of its Subsidiaries has knowledge resulting in or reasonably 
considered to be likely to result in a strike against the Borrower or any Subsidiary, and (ii) any claim, 
judgment, Lien or other encumbrance (other than a Permitted Lien) affecting any Property of the Borrower 
or any Subsidiary, if the value of the claim, judgment, Lien, or other encumbrance affecting such Property 
shall exceed $1,000,000, in each case, other than the Chapter 11 Cases; 

(r) Management Letters; Other Accounting Reports. Promptly upon receipt thereof, the Credit 
Parties shall provide to the Administrative Agent a copy of any final management letter submitted to the 
Borrower or any Subsidiary by its independent accountants, and a copy of any response by the Borrower 
or any Subsidiary of the Borrower, or the board of directors or managers (or other applicable governing 
body) of the Borrower or any Subsidiary of the Borrower, to such letter; 

(s) Material Contracts. Promptly upon receipt thereof, the applicable Credit Party shall provide 
to the Administrative Agent a copy of any amendment of or notice of default under any Material Contract 
to which it is a party; 

(t) Securities Law Filings and other Public Information. The Borrower shall provide to the 
Administrative  Agent promptly after the same are available, copies of each annual report, proxy or financial 
statement or other material report or communication sent to the equityholders of the Borrower, and copies 
of all annual, regular, periodic and special reports and registration statements which the Borrower may file 
or be required to file with the SEC under Section 13 or 15(d) of the Securities Exchange Act of 1934 or any 
other securities Governmental Authority, and not otherwise required to be delivered to the Administrative 
Agent pursuant hereto;  

(u) [Reserved].   

(v) [Reserved].  

(w) After-Acquired Property.  If, subsequent to the Closing Date, a Credit Party shall acquire 
any intellectual property, securities, instruments, chattel paper or other personal property required to be 
delivered to the Administrative Agent as Collateral hereunder or any of the Security Documents, the 
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Borrower shall promptly (and in any event within ten (10) Business Days after any Responsible Officer of 
any Credit Party acquires knowledge of the same) notify the Administrative Agent of the same.  Each of 
the Credit Parties shall adhere to the covenants regarding the location of personal property as set forth in 
the Security Documents; and 

(x) Motions.  To the extent reasonably practicable at least two (2) days prior to filing (or such 
shorter period as the Administrative Agent may agree), the Borrower shall use commercially reasonable 

motions and proposed orders, and other than emergency pleadings or motions where, despite such 

behalf of the Borrower or any of the other Credit Parties with the Bankruptcy Court in the Chapter 11 Cases, 
or to be distributed by or on behalf of the Borrower or any of the other Credit Parties to any official 
committee appointed in the Chapter 11 Cases, which such pleadings shall include the Administrative Agent 
as a notice party. 

(y) [Reserved].   

(z) Information Provided Under DIP ABL Documents: The Credit Parties shall provide to the 
Administrative Agent copies of all certificates, reports, notices and other information provided to the DIP 
ABL Agent or the DIP ABL Lenders pursuant to the DIP ABL Documents.  

(aa) Other Information. Subject to the confidentiality provisions of Section 9.8, the Credit 
Parties shall provide to the Administrative Agent such other information respecting the business, operations, 
or Property of the Borrower or any Subsidiary, financial or otherwise, as any Lender through the 
Administrative Agent may reasonably request including, but not limited to, a list of customers of the Credit 
Parties. 

The Borrower hereby acknowledges that (i) the Administrative Agent will make available to the Lenders 
materials and/or information provided by or on behalf of the Borrower and its Subsidiaries hereunder 

Borrower Materials
Platform -

Lenders that do not wish to receive material non-public information with respect to the Borrower or its 
Public Lender

age thereof; (B) by 

Administrative Agent and the Lenders to treat such Borrower Materials as not containing any material non-
public information with respect to the Borrower, its Subsidiaries or their securities for purposes of United 

(D) the Administrative 

 

Documents required to be delivered pursuant to Section 5.2 may be delivered electronically and if so 
delivered, shall be deemed to have been delivered on the date (i) on which the Borrower posts such 

docu
Lender and the Administrative Agent have access (whether a commercial, third-party website or whether 
sponsored by the Administrative Agent); provided, however, that (A) the Borrower shall deliver paper 
copies of such documents to the Administrative Agent or any Lender that requests the Borrower to deliver 
such paper copies until a written request to cease delivering paper copies is given by the Administrative 
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Agent or such Lender and (B) the Borrower shall notify the Administrative Agent and each Lender (by 
electronic mail) of the posting of any such documents. 

The Administrative Agent shall have no responsibility or liability for the filing, timeliness or content of any 
report required under this Section 5.2 or any other reports, information and documents required under this 
Agreement. 

Section 5.3. Insurance. 

(a) Each Credit Party shall, and shall cause each of its Subsidiaries to, carry and maintain all 
such other insurance in such amounts and against such risks as is customarily maintained by other Persons 
of similar size engaged in similar businesses and reasonably acceptable to the Required Lenders and with 
reputable insurers reasonably acceptable to the Required Lenders. 

(b) If requested by the Administrative Agent, copies of all policies of insurance or certificates 
thereof covering the property or business of the Credit Parties, and endorsements and renewals thereof, 
certified as true and correct copies of such documents by a Responsible Officer of the Borrower shall be 
delivered by Borrower to and retained by the Administrative Agent. All policies or certificates of insurance 
shall set forth the coverage, the limits of liability, the name of the carrier, the policy number, and the period 
of coverage.  

(c) If at any time the area in which any real property constituting Collateral is located is 

Management Agency (or any successor agency), the Borrower shall, and shall cause each of its Subsidiaries 
to, obtain flood insurance in such total amount as required by Regulation H of the Federal Reserve Board, 
as from time to time in effect and all official rulings and interpretations thereunder or thereof, and otherwise 
comply with the National Flood Insurance Program as set forth in the Flood Disaster Protection Act of 
1973, as it may be amended from time to time. 

(d) Notwithstanding Section 2.4(c)(ii) of this Agreement, after the occurrence and during the 
continuance of an Event of Default, subject to the DIP Order and the Intercreditor Agreement, unless waived 
by the Administrative Agent in writing in its sole discretion (at the direction of the Required Lenders), all 
proceeds of insurance, including any casualty insurance proceeds, property insurance proceeds, proceeds 
from actions, and any other proceeds, shall be paid directly to the Administrative Agent and if necessary, 
assigned to the Administrative Agent, to be applied in accordance with Section 7.5 of this Agreement, 
whether or not the Secured Obligations are then due and payable. 

(e) In the event that any insurance proceeds are paid to any Credit Party in violation of clause 
(d), such Credit Party shall, subject to the Intercreditor Agreement, hold the proceeds in trust for the 
Administrative Agent, segregate the proceeds from the other funds of such Credit Party, and promptly pay 
the proceeds to the Administrative Agent with any necessary endorsement. Upon the request of the 
Administrative Agent, each of the Borrower and its Subsidiaries shall execute and deliver to the 
Administrative Agent any additional assignments and other documents as may be necessary or desirable to 
enable the Administrative Agent to directly collect the proceeds as set forth herein. 

Section 5.4. Compliance with Laws.Other than violations arising as a result of the Chapter 11 
Cases and except as otherwise excused by the Bankruptcy Court, each Credit Party shall, and shall cause 
each of its Subsidiaries to, comply with all federal, state, and local laws and regulations (including 
Environmental Laws, Sanctions, Anti-Corruption Laws, and the Patriot Act) which are applicable to the 
operations and Property of any Credit Party and maintain all related permits necessary for the ownership 
a
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comply could not reasonably be expected to result in a Material Adverse Change; provided that this Section 
5.4 shall not prevent any Credit Party from, in good faith and with reasonable diligence, contesting the 
validity or application of any such laws or regulations by appropriate legal proceedings for which adequate 
reserves have been established in compliance with GAAP. 

Section 5.5. Taxes. Each Credit Party shall, and shall cause each of its Subsidiaries to pay and 
discharge all taxes, assessments, and other charges and claims related thereto, in each case, which are 
material in amount, imposed on the Borrower or any of its Subsidiaries prior to the date on which penalties 
attach other than any tax, assessment, charge, or claims which is being contested in good faith and for which 
adequate reserves have been established in compliance with GAAP. 

Section 5.6. [Reserved]. 

Section 5.7. Security. Each Credit Party agrees that at all times before the termination of this 
Agreement, payment in full of the Obligations and termination in full of the Commitments, the 
Administrative Agent shall have an Acceptable Security Interest in the Collateral to secure the performance 
and payment of the Secured Obligations. Each Credit Party shall, and shall cause each of its Domestic 
Subsidiaries to, grant to the Administrative Agent a Lien in any Collateral of such Credit Party or such 
Domestic Subsidiary now owned or hereafter acquired promptly and to take such actions as may be required 
under the Security Documents to ensure that the Administrative Agent has an Acceptable Security Interest 
in such Property. 

[Reserved].  

Section 5.9. Records; Inspection. Each Credit Party shall, and shall cause each of its 
Subsidiaries to m
operations, affairs, and financial condition in accordance with GAAP in all material respects. From time to 
time upon reasonable prior notice, each Credit Party shall permit any Lender and shall cause each of its 
Subsidiaries to permit any Lender, at such reasonable times and intervals and to a reasonable extent and 
under the reasonable guidance of officers of or employees delegated by officers of such Credit Party or 
such Subsidiary, to, subject to any applicable confidentiality considerations, examine and copy the books 
and records of such Credit Party or such Subsidiary, to visit and inspect the Property of such Credit Party 
or such Subsidiary, and to discuss the business operations and Property of such Credit Party or such 
Subsidiary with the officers and directors thereof; provided that, unless an Event of Default shall have 
occurred and be continuing, (a) only the Administrative Agent on behalf of the Lenders may exercise 
inspection, examination or audit rights under this Section 5.9 and (b) the Borrower shall bear the cost of 
only two (2) such inspections per fiscal year. 

Section 5.10. Maintenance of Property. Except where compliance is excluded by, or is otherwise 
prohibited by the provisions of the Bankruptcy Code or order of the Bankruptcy Court, each Credit Party 
shall, and shall cause each of its Subsidiaries to, maintain their material owned, leased, or operated Property 
necessary in the operation of its business in good condition and repair, normal wear and tear and casualty 
and condemnation (excluding casualty and condemnation which could, individually or in the aggregate, 
reasonably be expected to cause a Material Adverse Change) excepted, and shall abstain from, and cause 
each of its Subsidiaries to abstain from, knowingly or willfully permitting the commission of waste or other 
injury, destruction, or loss of natural resources, or the occurrence of pollution, contamination, or any other 
condition in, on or about the owned or operated Property involving the Environment that could reasonably 
be expected to result in Response activities and that could reasonably be expected to cause a Material 
Adverse Change; provided, however, that no Credit Party shall be required to maintain any property if the 
preservation thereof is no longer desirable in the conduct of the business of such Credit Party and the loss 
thereof is not adverse in any material respect to such Credit Party or the Lenders. 
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Section 5.11. Royalty Agreements.Except where such payment is excluded by, or is otherwise 
prohibited by the provisions of the Bankruptcy Code or order of the Bankruptcy Court, the Borrower shall, 
and shall cause each of its Subsidiaries to, timely pay all amounts owing pursuant to any royalty agreement 
to which the Borrower or any of its Subsidiaries is a party except where the failure to do so (a) does not 
materially impair the ability of the Borrower and its Subsidiaries to use the Property subject to any Lien 
created by such royalty agreement in its business and (b) could not reasonably be expected to result in a 
Material Adverse Change. 

Section 5.12. [Reserved].   

Section 5.13. [Reserved]. 

Section 5.14. Further Assurances.  Subject to the Intercreditor Agreement, the Borrower shall, 
and shall cause each of its Subsidiaries to, execute and deliver, or cause to be executed and delivered, to 
the Administrative Agent any and all further documents, financing statements, agreements and instruments, 
and take all further action (including filing Uniform Commercial Code and other financing statements, 
fixture filings, notice, mortgages, deeds of trust and other documents and such other actions or deliveries 
of the type required by Section 3.1, as applicable) that may be required under applicable law, or that the 
Required Lenders or the Administrative Agent may reasonably request, in order to effectuate the 
transactions contemplated by the Credit Documents and in order to grant, preserve, protect and perfect the 
validity of the security interests created or intended to be created by the Security Documents in the 
Collateral, all in form and substance reasonably satisfactory to the Required Lenders and all at the expense 
of the Credit Parties.  

Section 5.15. Compliance with Anti-Corruption Laws and Sanctions. Each Credit Party will 
maintain in effect and enforce policies and procedures designed to ensure compliance by each Credit Party, 
their Subsidiaries, and their respective directors, officers, employees and agents with Anti-Corruption Laws 
and Sanctions.     

Section 5.16. Accuracy of Information.  The Credit Parties will ensure that any information, 
including financial statements or other documents, furnished to the Administrative Agent or the Lenders in 
connection with this Agreement or any other Credit Document or any amendment or modification hereof 
or thereof or waiver hereunder or thereunder contains no material misstatement of fact or omits to state any 
material fact necessary to make the statements therein, in the light of the circumstances under which they 
were made, not misleading, and the furnishing of such information shall be deemed to be a representation 
and warranty by the Borrower on the date thereof as to the matters specified in this Section 5.16; provided 
that, with respect to projected financial information, the Credit Parties will only ensure that such 
information was prepared in good faith based upon assumptions believed to be reasonable at the time.   

Section 5.17. Casualty and Condemnations.  The Borrower will (a) furnish to the Administrative 
Agent and the Lenders prompt written notice of any casualty or other insured damage to any material 
portion of the Collateral or the commencement of any action or proceeding for the taking of any material 
portion of the Collateral or interest therein under power of eminent domain or by condemnation or similar 
proceeding and (b) ensure that the Net Cash Proceeds of any such event (whether in the form of insurance 
proceeds, condemnation awards or otherwise) are collected and applied in accordance with the applicable 
provisions of this Agreement and the Credit Documents.   

Section 5.18. Payment of Obligations.  Each Credit Party will, and will cause each Subsidiary 
to, pay or discharge all Debt and all other material liabilities and obligations, including Taxes, before the 
same shall become delinquent or in default, except where (a) such payment is excluded by, or is otherwise 
prohibited by the provisions of the Bankruptcy Code or order of the Bankruptcy Court or (b)(i) the validity 
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or amount thereof is being contested in good faith by appropriate proceedings, (ii) such Credit Party or 
Subsidiary has set aside on its books adequate reserves with respect thereto in accordance with GAAP and 
(iii) the failure to make payment pending such contest could not reasonably be expected to result in a 
Material Adverse Change; provided, however, that each Credit Party will, and will cause each Subsidiary 
to, remit withholding taxes and other payroll taxes to appropriate Governmental Authorities as and when 
claimed to be due, notwithstanding the foregoing exceptions, except where such payment is excluded by, 
or is otherwise prohibited by the provisions of the Bankruptcy Code or order of the Bankruptcy Court. 

Section 5.19. Beneficial Ownership Certificate.  If at any time any information contained in the 
most recent Beneficial Ownership Certification delivered hereunder becomes untrue, inaccurate, incorrect 
or incomplete, the Borrower will promptly provide an updated Beneficial Ownership Certification to the 
Administrative Agent correcting such information.   

Section 5.20. Use of Proceeds.  The proceeds of the Loans shall be used to, among other things, 
(a) pay fees, interest, payments and expenses associated with the DIP Facilities; (b) if necessary, cash 
collateralize Existing Letters of Credit in an amount not to exceed $25,000,000; (c) provide for the ongoing 
working capital and capital expenditure needs of the Credit Parties during the pendency of the Chapter 11 
Cases; (d) fund the Carve-Out; and (e) fund the costs of the administration of the Chapter 11 Cases and the 
consummation of the restructuring, in each case, subject to the Budget; provided, that none of the foregoing 
shall limit the payment of Professional Fees that benefit from the Carve-Out, as and when such Professional 
Fees are allowed by the Bankruptcy Court at any time (whether by interim order, procedural  order or 
otherwise).  Notwithstanding anything to the contrary, no portion of the Loans or the Collateral shall be 
used (i) to challenge the validity, perfection, priority, extent or enforceability of the obligations under the 
DIP Term Loan Facility, (ii) to investigate or assert any other claims or causes of action against the 
Administrative Agent, or any Lender with respect to any holder of any such obligations, except as agreed 
by the Required Lenders and provided in the DIP Order or (iii) for any act which has the effect of materially 
or adversely modifying or compromising the rights and remedies of the Administrative Agent or the 
Lenders or any such party with respect to the DIP Term Loan Facility. 

Section 5.21. Post-Closing.  The Credit Parties shall take all necessary actions to satisfy the 
following items as soon as practicable after the Closing Date and in any event within 30 days thereof (or 
such longer period as the Administrative Agent may agree): 

(a) The Credit Parties shall deliver to the Administrative Agent certificates of insurance 

s with 
such insurance carriers, for such amounts and covering such risks that are acceptable to the required 
Lenders; 

(b) The Credit Parties shall deliver to the Administrative Agent evidence of insurance coverage 
(and all documentation related thereto) in form, scope and substance reasonably satisfactory to the Required 
Lenders and otherwise in compliance with the terms of Sections 4.17 and 5.3; and 

(c) The Credit Parties shall cause (i) all policies of property insurance with respect to the 
Collateral either to h
Agent for its benefit and the ratable benefit of the Secured Parties or to name the Administrative Agent as 

of the Secured Parties, in either case, in form 
reasonably satisfactory to the Required Lenders, (ii) all policies of liability insurance with respect to the 
Credit Parties to name the Administrative Agent for its benefit and the ratable benefit of the Secured Parties 
as an additional insured and to provide for a waiver of subrogation in favor of the Administrative Agent for 
its benefit and the ratable benefit of the Secured Parties, and (iii) all such policies to contain a provision 
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that notwithstanding any contrary agreements between the Borrower, its Subsidiaries, and the applicable 
insurance company, such policies will not be canceled or allowed to lapse without renewal without at least 

-payment) prior written notice to the Administrative 
Agent. 

 

ARTICLE 6 

NEGATIVE COVENANTS 

So long as any Obligation (other than contingent indemnification obligations which are not due and 
payable and which by their terms survive the termination or expiration of this Agreement and the other 
Credit Documents) shall remain unpaid or any Lender shall have any Commitment hereunder, each Credit 
Party agrees to comply with the following covenants. 

Section 6.1. Debt. No Credit Party shall, nor shall it permit any of its Subsidiaries to, create, 
assume, incur, suffer to exist, or in any manner become liable, directly, indirectly, or contingently in respect 

Permitted Debt  

(a) the Obligations; 

(b) unsecured intercompany Debt incurred in the ordinary course of business owed by any 
Credit Party to any other Credit Party; 

(c) Debt in the form of accounts payable to trade creditors for goods or services and current 
operating liabilities (other than for borrowed money) which in each case are not more than 90 days past 
due, in each case incurred in the ordinary course of business, as presently conducted, unless contested in 
good faith by appropriate proceedings and adequate reserves for such items have been made in accordance 
with GAAP; 

(d) purchase money indebtedness or Capital Leases incurred prior to the Petition Date and any 

as the principal amount of such Refinancing Indebtedness is not greater than the outstanding principal 
amount of such existing Debt plus the amount of any premiums or penalties and accrued and unpaid interest 
thereof and reasonable fees and expenses in connection therewith; 

(e) Hedging Arrangements permitted under Section 6.15; 

(f) Debt arising from the endorsement of instruments for collection in the ordinary course of 
business; 

(g) the Senior Notes; 

(h) Debt in respect of the DIP ABL Facility; 

(i) 
compensation or other like employee benefit claims, in each case incurred in the ordinary course of 
business; 

(j) guarantees of Debt of any Credit Party permitted under this Section 6.1; 
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(k) Debt arising from royalty agreements on customary terms entered into by the Borrower 
and its Subsidiaries in the ordinary course of business in connection with the purchase of Sand Reserves; 

(l) Debt in respect of (i) Banking Services Obligations and (ii) Hedging Arrangements that 
are Secured Obligations (as defined in the DIP ABL Credit Agreement) under the DIP ABL Credit 
Agreement; and 

(m) Debt existing on the Petition Date and set forth on Schedule 6.1. 

Section 6.2. Liens. No Credit Party shall, nor shall it permit any of its Subsidiaries to, create, 
assume, incur, or suffer to exist any Lien on the Property of any Credit Party or any Subsidiary, whether 
now owned or hereafter acquired, or assign any right to receive any income, other than the following 

Permitted Liens  

(a) Liens securing the Secured Obligations; 

(b) Liens securing obligations under the DIP ABL Facility; 

(c) 

obligations which if overdue for a period of more than 30 days are being contested in good faith by 
appropriate procedures or proceedings and for which adequate reserves have been established; 

(d) Liens arising in the ordinary course of business out of pledges or deposits under workers 
compensation laws, unemployment insurance, old age pensions, or other social security or retirement 
benefits, or similar legislation to secure public or statutory obligations; 

(e) Liens for Taxes, assessment, or other governmental charges which are not yet delinquent 
and payable or, if overdue, which are being actively contested in good faith by appropriate proceedings and 
adequate reserves for such items have been made in accordance with GAAP; 

(f) Liens securing purchase money debt or Capital Lease obligations permitted under Section 
6.1(d); provided that each such Lien encumbers only the Property purchased in connection with the creation 
of any such purchase money debt or the subject of any such Capital Lease, and all proceeds and products 
thereof (including insurance proceeds) and accessions thereto, and the amount secured thereby is not 
increased; 

(g) encumbrances consisting of minor easements, zoning restrictions, or other restrictions on 
the use of real property that do not (individually or in the aggregate) materially affect the value of the assets 
encumbered thereby or materially impair the ability of any Credit Party to use such assets in its business, 
and none of which is violated in any material aspect by existing or proposed structures or land use; 

(h) Liens arising solely by virtue 
liens, rights of set-off or similar rights and remedies and burdening only deposit accounts or other funds 
maintained with a depository institution; 

(i) Liens on cash, deposit accounts or securities pledged or encumbered to secure performance 
of tenders, surety and appeal bonds, government contracts, performance and return of money bonds, bids, 
trade contracts, leases, statutory obligations, regulatory obligations and other obligations of a like nature 
incurred in the ordinary course of business; 
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(j) judgment and attachment Liens not giving rise to an Event of Default; 

(k) Liens in favor a banking institution arising by operation of law encumbering deposits in 
accounts held by such banking institution incurred in the ordinary course of business and which are within 
the general parameters customary in the banking industry; 

(l) Any interest or title of a lessor, sublessor, licensor or sublicensor under any lease or license 
entered into in the ordinary course of business and covering only the asset so leased or licensed; 

(m) Defects and irregularities in title to any Property which in the aggregate do not materially 
impair the fair market value or use of the Property for the purposes for which it is or may reasonably be 
expected to be held; 

(n) Liens on advance of cash or earnest money deposits in favor of the seller of any property 
to be acquired in connection with Capital Expenditures permitted hereunder, which advances shall be 
applied against the purchase price for such permitted Capital Expenditures;  

(o) Liens in respect of (i) Banking Services Obligations and (ii) Hedging Arrangements that 
are Secured Obligations (as defined in the DIP ABL Credit Agreement) under the DIP ABL Credit 
Agreement; and 

(p) Liens on Property of the Borrower or its Subsidiaries existing on the Petition Date and set 
forth in Schedule 6.2 and refinancing, extensions, renewals and replacements thereof permitted hereunder; 
provided that such Liens shall secure only those obligations which they secure on the date hereof and such 
Liens shall not be extended to cover any additional Property not subject thereto on the Petition Date. 

Section 6.3. Investments. No Credit Party shall, nor shall it permit any of its Subsidiaries to, 
make or hold any di Investment
contributions to the Person, investments in or the acquisition of the debt or equity securities of the Person, 
or any loans, guaranties, trade credit, or other extensions of credit to any Person, other than the following 

Permitted Investments  

(a) investments in the form of trade credit to customers of a Credit Party arising in the ordinary 
course of business and represented by accounts from such customers; 

(b) Liquid Investments; 

(c) loans, advances, or capital contributions to, or investments in, or purchases or 
commitments to purchase any stock or other securities or evidences of indebtedness of or interests in any 
Person and existing on the Petition Date, in each case as specified in the attached Schedule 6.3; provided 
that, the respective amounts of such loans, advances, capital contributions, investments, purchases and 
commitments shall not be increased (other than appreciation); 

(d) Investments by a Credit Party in or to any other Credit Party; 

(e) [Reserved]; 

(f) Investments received in connection with the bankruptcy or reorganization of, or settlement 
of delinquent accounts and disputes with, customers and suppliers, in each case, arising in the ordinary 
course of business; 
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(g) guarantees of obligations (not in respect of Debt) of the Credit Parties incurred in the 
ordinary course of business;  

(h) Investments consisting of Debt or Acquisitions permitted by Article 6; and 

(i) Investments existing on the Petition Date in wholly-owned Subsidiaries and as otherwise 
set forth on Schedule 6.3. 

Section 6.4. Acquisitions. No Credit Party shall, nor shall it permit any of its Subsidiaries to, 
make any Acquisition.   

Section 6.5. Agreements Restricting Liens. No Credit Party shall, nor shall it permit any of its 
Subsidiaries to, create, incur, assume or permit to exist any contract, agreement or understanding (other 
than (a) this Agreement, or the other Credit Documents, (b) the DIP ABL Facility, (c) agreements governing 
Debt permitted by Sections 6.1(d) to the extent such restrictions govern only the Property (and all proceeds 
and products thereof and accessions thereto) financed pursuant to such Debt, (d) any prohibition or 
limitation that exists pursuant to applicable requirements of a Governmental Authority, (e) any prohibition 
or limitation that restricts subletting or assignment of leasehold interests contained in any lease governing 
a leasehold interest of Borrower or its Subsidiaries and customary provisions in other contracts restricting 
assignment thereof, (f) agreements in connection with a sale of assets permitted by Section 6.8, and (g) any 
prohibition or limitation that exists in any contract to which a Credit Party is a party on the date hereof so 
long as (i) such prohibition or limitation is generally applicable and does not specifically prohibit any of 
the Debt or the Liens granted under the Credit Documents, and (ii) the noncompliance of such prohibition 
or limitation would not reasonably be expected to be adverse to the Administrative Agent or the Lenders) 
which in any way prohibits or restricts the granting, conveying, creation or imposition of any Lien on any 
of its Property (including (A) any fee owned real property of any Credit Party and (B) any Certificated 
Equipment of any Credit Party), whether now owned or hereafter acquired, to secure the Secured 
Obligations or restricts any Subsidiary from paying Restricted Payments to the Borrower, or which requires 
the consent of or notice to other Persons in connection therewith, which consent or notice has not been 
obtained or given on a permanent and irrevocable basis such that no further consent of or notice to such 
other Person is required to be given in connection with any such Lien or Restricted Payment. 

Section 6.6. Use of Proceeds.   

(a) No Credit Party shall, nor shall it permit any of its Subsidiaries to use the proceeds of the 
Loans for any purposes other than the purposes set forth in Section 5.20 and in accordance with the Budget. 
No Credit Party shall, nor shall it permit any of its Subsidiaries to, directly or indirectly, use any part of the 
proceeds of Loans for any purpose which violates, or is inconsistent with, Regulations T, U, or X. 

(b) The Borrower will not request any Loans, and the Borrower shall not use, and shall procure 
that its Subsidiaries and its or their respective directors, officers, employees and agents shall not use, the 
proceeds of any Loan (i) in furtherance of an offer, payment, promise to pay, or authorization of the payment 
or giving of money, or anything else of value, to any person in violation of any Anti-Corruption Laws, (ii) 
for the purposes of funding, financing or facilitation of any activities, business or transaction of or with any 
Sanctioned Person, or in any Sanctioned Country, to the extent such activities, business or transaction would 
be prohibited by Sanctions if conducted by a corporation incorporated in the United States or in a European 
Union member state or the United Kingdom or (iii) in any manner that would result in the violation of any 
Sanctions applicable to any party hereto.  No Credit Party will use the proceeds of any Loan in any way 
that will violate any Anti-Corruption Laws or Sanctions.  

Section 6.7. Corporate Actions; Accounting Changes. 
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(a) No Credit Party shall, nor shall it permit any of its Subsidiaries to, merge or consolidate 
with or into any other Person. 

(b) No Credit Party shall, nor shall it permit any of its Subsidiaries to (i) change its name, 
change its state of incorporation, formation or organization, change its organizational identification number 
or reorganize in another jurisdiction, (ii) create or suffer to exist any Subsidiary not existing on the Petition 
Date, (iii) amend, supplement, modify or restate their articles or certificate of incorporation or formation, 
limited partnership agreement, bylaws, limited liability company agreements, or other equivalent 
organizational documents in a manner that could reasonably be expected to be materially adverse to the 
interests of the Administrative Agent and the Lenders, or (iv) change the method of accounting employed 
in the preparation of the Initial Financial Statements except in accordance with GAAP or change the fiscal 
year end of the Borrower unless, in each case, approved in writing by the Required Lenders. 

Section 6.8. Sale of Assets. No Credit Party shall, nor shall it permit any of its Subsidiaries to, 
sell, convey, or otherwise transfer or dispose of (in one transaction or in a series of related transactions and 
whether effected pursuant to a division or otherwise) any of its assets except that (a) any Credit Party may 
sell Inventory in the ordinary course of business; (b) any Credit Party may sell, convey, dispose or otherwise 
transfer any of its assets to any other Credit Party; (c) any Credit Party may make dispositions of obsolete 
or worn out Property in the ordinary course of business, and dispositions of Property no longer useful or 
used by the Borrower and its Subsidiaries in the conduct of its business; (d) any Credit Party may make 
dispositions of equipment to the extent that such Property is exchanged for credit against the purchase price 
of similar replacement Property or the proceeds of which are reasonably promptly applied to the purchase 
price of such replacement Property; (e) any Credit Party may make dispositions of Liquid Investments; (f) 
any Credit Party may make dispositions of Accounts in connection with the collection or compromise 
thereof in the ordinary course of business; (g) any Credit Party may enter into leases, subleases, licenses or 
sublicenses or Property in the ordinary course of business and which do not materially interfere with the 
business of the Borrower and its Subsidiaries; (h) any Credit Party may make transfers of property subject 

Section 2.4(c)(ii); and (i) to the extent 
constituting dispositions, any Credit Party may make dispositions permitted by Sections 6.3, 6.7 and 6.9. 

Section 6.9. Restricted Payments. No Credit Party shall, nor shall it permit any of its 

Subsidiaries to make any Restricted Payments except that the Subsidiaries of the Borrower may make 
Restricted Payments to the Borrower or any other Credit Party that is a Subsidiary of the Borrower. 

Section 6.10. Affiliate Transactions. No Credit Party shall, nor shall it permit any of its 
Subsidiaries to, directly or indirectly, enter into or permit to exist any transaction or series of transactions 
(including, but not limited to, the purchase, sale, lease or exchange of Property, the making of any 
investment, the giving of any guaranty, the assumption of any obligation or the rendering of any service) 
with any of their Affiliates which are not Credit Parties unless such transaction or series of transactions is 
on terms no less favorable to the Borrower or any Subsidiary, as applicable, than those that could be 
obtained in a comparable a
reasonable and customary director, officer and employee compensation, including bonuses and severance 
(which compensation may be paid to affiliates of such directors, officers and employees at the direction of 
the applicable director, officer or employee), indemnification and other benefits (including retirement, 
health, stock option and other benefit plans). 

Section 6.11. Line of Business. No Credit Party shall, and shall not permit any of its Subsidiaries 

collective business as presently and normally conducted. 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 258 of 291



 

66 
 
US-DOCS\116879540.13

Section 6.12. Hazardous Materials. No Credit Party (a) shall, nor shall it permit any of its 
Subsidiaries to, create, handle, transport, use, or dispose of any Hazardous Substance or Hazardous Waste, 
except in the ordinary course of its business and except in compliance with Environmental Law other than 
to the extent that such non-compliance could not, individually or in the aggregate, reasonably be expected 
to result in a Material Adverse Change or in any liability to the Lenders or the Administrative Agent, and 
(b) shall, nor shall it permit any of its Subsidiaries to, Release any Hazardous Substance or Hazardous 

subjected to any Release of Hazardous Substance or Hazardous Waste, except in compliance with 
Environmental Law other than to the extent that such non-compliance could not, individually or in the 
aggregate, reasonably be expected to result in a Material Adverse Change or in any liability on the Lenders 
or the Administrative Agent. 

Section 6.13. Compliance with ERISA. Except for matters that individually or in the aggregate 
could not reasonably be expected to cause a Material Adverse Change, no Credit Party shall, nor shall it 
permit any of its Subsidiaries to, directly or indirectly: (a) engage in any transaction in connection with 
which the Borrower or any Subsidiary could be subjected to either a civil penalty assessed pursuant to 
Section 502(c), (i) or (1) of ERISA or a tax imposed by Chapter 43 of Subtitle D of the Code; (b) terminate, 
or permit any member of the Controlled Group to terminate, any Plan in a manner, or take any other action 
with respect to any Plan, which could result in any liability of the Borrower, any Subsidiary or any member 
of the Controlled Group to the PBGC; (c) fail to make, or permit any member of the Controlled Group to 
fail to make, full payment when due of all amounts which, under the provisions of any Plan, agreement 
relating thereto or applicable law, the Borrower, a Subsidiary or member of the Controlled Group is required 
to pay as contributions thereto; (d) permit to exist, or allow any Subsidiary or any member of the Controlled 

der Sections 302 or 303 
of ERISA or Sections 412 or 430 of the Code with respect to any Plan; (e) permit, or allow any member of 

value of the bene
that is regulated under Title IV of ERISA to exceed the current value of the assets (computed on a plan 
termination basis in accordance with Title IV of ERISA) of such Plan allocable to such benefit liabilities; 
(f) contribute to or assume an obligation to contribute to, or permit any member of the Controlled Group to 
contribute to or assume an obligation to contribute to, any multiemployer plan (as defined in Section 
4001(a)(3) of ERISA); (g) acquire, or permit any member of the Controlled Group to acquire, an interest 
in any Person that causes such Person to become a member of the Controlled Group if such Person sponsors, 
maintains or contributes to, or at any time in the six-year period preceding such acquisition has sponsored, 
maintained, or contributed to, (i) any multiemployer plan (as defined in Section 4001(a)(3) of ERISA), or 
(ii) any other employee benefit plan that is subject to Title IV of ERISA under which the actuarial present 
value of the benefit liabilities under such plan exceeds the current value of the assets (computed on a plan 
termination basis in accordance with Title IV of ERISA) of such plan allocable to such benefit liabilities; 
(h) incur, or permit any member of the Controlled Group to incur, a liability to or on account of a Plan 
under sections 515, 4062, 4063, 4064, 4201 or 4204 of ERISA; or (i) contribute to or assume an obligation 
to contribute to any employee welfare benefit plan, as defined in section 3(1) of ERISA, including, without 
limitation, any such plan maintained to provide benefits to former employees of such entities, that may not 
be terminated by such entities in their sole discretion at any time without any liability. 

Section 6.14. Sale and Leaseback Transactions. No Credit Party shall, nor shall it permit any of 
its Subsidiaries to, sell or transfer to a Person any Property, whether now owned or hereafter acquired, if at 
the time or thereafter the Borrower or a Subsidiary shall lease as lessee such Property or any part thereof or 
other Property which the Borrower or a Subsidiary intends to use for substantially the same purpose as the 
Property sold or transferred. 
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Section 6.15. Limitation on Hedging. No Credit Party shall, nor shall it permit any of its 
Subsidiaries to, (a) purchase, assume, or hold a speculative position in any commodities market or futures 
market or enter into any Hedging Arrangement for speculative purposes; or (b) be party to or otherwise 
enter into any Hedging Arrangement which (i) is entered into for reasons other than as a part of its normal 
business operations as a risk management strategy and/or hedge against changes resulting from market 

rower or any of 
its Subsidiaries to any margin call requirements or otherwise requires the Borrower or any of its Subsidiaries 
to put up money, assets or other security (other than unsecured letters of credit). Furthermore, no Credit 
Party shall, nor shall it permit any of its Subsidiaries be party to or otherwise enter into any Hedging 
Arrangement which relate to interest rates if such Hedging Arrangement relate to payment obligations on 
Debt which is not permitted to be incurred under Section 6.1 above, the aggregate notional amount of all 
such Hedging Arrangements exceeds 100% of the outstanding principal balance of the Debt to be hedged 
by such Hedging Arrangements or an average of such principal balances calculated using a generally 
accepted method of matching interest swap contracts to declining principal balances, the floating rate index 
of each such contract generally matches the index used to determine the floating rates of interest on the 
corresponding indebtedness to be hedged by such contract, such Hedging Arrangement is with a 
counterparty or has a guarantor of the obligation of the counterparty who (unless such counterparty is a 
Lender or one of its Affiliates) at the time the Hedging Arrangement is made is rated lower than A by S & 
P or A2 by Mo
index used to determine the floating rates of interest on the corresponding Debt to be hedged by such 
Hedging Arrangement. 

Section 6.16. Minimum Liquidity.  The Credit Parties shall not permit weekly average Liquidity 
(measured as of the close of business on each Business Day of such week) to be less than $10,000,000 in 
any calendar week. 

Section 6.17. [Reserved].  

Section 6.18. Operating Leases. The Credit Parties and their Subsidiaries, taken as a whole, shall 
not at any time have obligations as lessee with respect to Operating Leases (including all lease payments 
with respect to all Operating Leases entered into by any Credit Party or Subsidiary but excluding payments 
for taxes, insurance, and other non-rental expenses to the extent not included within the stated amount of 
the rental payments under Operating Leases) exceeding $25,000,000 during any fiscal year. 

Section 6.19. Amendment of Material Contracts.  No Credit Party shall, nor shall it permit any 
of its Subsidiaries to, amend, restate, supplement or otherwise modify any Material Contract and any 
agreement or documentation relating thereto, in each case in a manner materially adverse to the interests of 
the Administrative Agent or the Lenders, without the prior written consent of the Required Lenders; 
provided that, subject to the consent rights set forth in the RSA, the modification of prepetition Railcar 
Leases to reject and/or replace such Railcar Leases with Railcar Leases providing for, inter alia, reduced 
rates and fleet sizes shall not be a modification materially adverse to the interests of the Administrative 
Agent or the Lenders. 

Section 6.20. Budget Variance.  As of the Friday after the fourth full calendar week ending after 
the Petition Date and Testing Date
commencing on the Petition Date or such immediately preceding Testing Date and ending on the relevant 

Testing Period provided that the initial Testing Period shall be deemed to include the full 
calendar week in which the Petition Date occurs), the Borrower shall not permit the aggregate actual cash 
expenses and disbursements other than Professional Fees made by the Borrower and its Subsidiaries during 
such Testing Period to be greater than 115% of the projected aggregate cash expenses and disbursements 
other than Professional Fees as set forth in the Budget for such Testing Period. 
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Section 6.21. Capital Expenditures.  No Credit Party shall, nor shall it permit any of its 
Subsidiaries to, incur or commit to incur any Capital Expenditures other than Capital Expenditures set forth 
in the Budget. 

Section 6.22. Key Employee Plans.  No Credit Party shall (i) (a) enter into any key employee or 
executive incentive or retention plan, other than such plans in effect as of the Petition Date, or (b) amend 
or modify any existing key employee retention plan and incentive plan in a manner that increases benefits 
payable thereunder, unless such plan, amendment or modification, as applicable, is either consistent with 
the terms of the RSA or reasonably satisfactory to the Required Lenders; and (ii) other than (a) the payments 
of salary or wages and (b) the retention payments made by certain Credit Parties prior to the Closing Date, 
in each case to managers, officers, and management- or executive-level employees of any of the Credit 
Parties, make any grant or payment after the Closing Date (including pursuant to a key employee or 
executive incentive or retention plan or other similar agreement or arrangement) to any director, manager, 
officer, or management- or executive-level employee of any of the Credit Parties. 

Section 6.23. Superpriority Claims.  No Credit Party shall create or permit to exist any 
Superpriority Claim other than Superpriority Claims permitted by the DIP Order (including the Carve-Out). 

Section 6.24. Repayment of DIP ABL Credit Agreement.  No Credit Party shall use or permit 
the use of any Net Cash Proceeds from a Prepayment Event with respect to Term Loan Priority Collateral 
to repay obligations under the DIP ABL Facility. 

ARTICLE 7 

DEFAULT AND REMEDIES 

Section 7.1. Events of Default. The occurrence of any of the following events shall constitute 
 

(a) Payment Failure. Any Credit Party fails to pay any principal, interest or any other amount 
(including fees, reimbursements and indemnifications) when due under this Agreement or any other Credit 
Document; 

(b) False Representation or Warranties. Any representation or warranty made or deemed to be 
made by any Credit Party, the Canadian Subs or any officer thereof in this Agreement, in any other Credit 
Document or in any certificate delivered in connection with this Agreement or any other Credit Document 
is incorrect, false or otherwise misleading in any material respect at the time it was made or deemed made; 

(c) Breach of Covenant. (i) Any breach by any Credit Party or the Canadian Subs of any of the 
covenants in Section 5.1(a), Section 5.2(d), Section 5.2(h), Section 5.3(a), Section 5.11, Section 5.15, 
Section 5.20 or Article 6 (other than Sections 6.11 or 6.12) of this Agreement or (ii) any breach by any 
Credit Party or the Canadian Subs of any other covenant contained in this Agreement or any other Credit 
Document and such breach shall remain unremedied for a period of five (5) days following the earlier of 
(A) the date on which Administrative Agent gave notice of such failure to Borrower and (B) the date any 
Responsible Officer of the Borrower or any Subsidiary acquires actual knowledge of such failure (such 
grace period to be applicable only in the event such Default can be remedied by corrective action of the 
Borrower or any Subsidiary); 

(d) Guaranties. Any provisions in the Guaranties shall at any time (before its expiration 
according to its terms) and for any reason cease to be in full force and effect and valid and binding on the 
Guarantors party thereto or shall be contested by any party thereto; any Guarantor shall deny it has any 
liability or obligation under such Guaranties; 
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(e) Security Documents. Any Security Document shall at any time and for any reason cease to 
create an Acceptable Security Interest in Collateral with a fair value in excess of $500,000 in the aggregate 
purported to be subject to such agreement in accordance with the terms of such agreement or any material 
provisions thereof shall cease to be in full force and effect and valid and binding on the Credit Party that is 
a party thereto or any such Person shall so state in writing (unless released or terminated pursuant to the 
terms of such Security Document), exce
possession of any stock certificates, promissory notes or other instruments delivered to it under the Security 
Documents; 

(f) Cross-Default. (i) The Borrower, the Canadian Subs or any Guarantor shall fail to pay any 
principal of or premium or interest (A) under the DIP ABL Credit Agreement or (B) on its other Debt 
incurred after the Petition Date which is outstanding in a principal amount of at least $1,000,000 
individually or when aggregated with all such Debt of the Borrower and the Subsidiaries so in default (but 
excluding Debt hereunder) when the same becomes due and payable (whether by scheduled maturity, 
required prepayment, acceleration, demand or otherwise), and such failure shall continue after the 
applicable grace period, if any, specified in the agreement or instrument relating to such Debt; or (ii) any 
other event shall occur or condition shall exist under any agreement or instrument relating to (A) the DIP 
ABL Credit Agreement or (B) to its other Debt incurred after the Petition Date which is outstanding in a 
principal amount of at least $1,000,000 individually or when aggregated with all such Debt of the Borrower 
and the Subsidiaries so in default (other than Debt hereunder), and shall continue after the applicable grace 
period, if any, specified in such agreement or instrument, if the effect of such event or condition is to 
accelerate, or to permit the acceleration of, the maturity of such Debt prior to the stated maturity thereof; 
provided that 
Hedging Arrangements at any time shall be the maximum aggregate amount (giving effect to any netting 
agreements) that would be required to be paid if such Hedging Arrangements were terminated at such time; 

(g) Settlements; Adverse Judgment. The Borrower or any of its Subsidiaries enters into a 
settlement of any claim against any of them when a suit has been filed or suffers final judgments against 
any of them since the Petition Date in an aggregate amount, less (i) any insurance proceeds covering such 
settlements or judgments which are received or as to which the insurance carriers have not denied liability 
and (ii) with respect to settlements, any portion of such settlement not required to be paid in cash during 
the term of this Agreement, greater than $1,000,000 and, in the case of final judgments, there shall be any 
period of 30 consecutive days during which a stay of enforcement of such judgments, by reason of a pending 
appeal or otherwise, shall not be in effect (including as a result of the automatic stay under the Chapter 11 
Cases); 

(h) Termination Events. Any Termination Event with respect to a Plan shall have occurred, 
and, 30 days after notice thereof shall have been given to the Borrower by the Administrative Agent, such 
Termination Event shall not have been corrected and shall have created and caused to be continuing a 

defined in Section 4001(a)(2) of ERISA), which termination could reasonably be expected to result in a 
liability of, or liability for withdrawal could reasonably be expected to be, greater than $500,000; 

(i) Plan Withdrawals. The Borrower or any member of the Controlled Group as employer 
under a Multiemployer Plan shall have made a complete or partial withdrawal from such Multiemployer 
Plan and such withdrawing employer shall have incurred a withdrawal liability in an annual amount 
exceeding $500,000; 

(j) Credit Documents. (i) Any material provision of any Credit Document, except to the extent 
permitted by the terms thereof, shall for any reason cease to be valid and binding on the Borrower or a 
Guarantor or any of their respective Subsidiaries or any such Person shall so state in writing or (ii) the 
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of any of the terms or provisions of any Credit Document (other than this Agreement), which default or 
breach continues beyond any grace period therein provided; 

(k) Material Contracts. The occurrence of any breach or nonperformance by any Person under 
a Material Contract or any early termination of any Material Contract, which breach, nonperformance or 
early termination could reasonably be expected to cause a Material Adverse Change; provided that, subject 
to the consent rights set forth in the RSA, 
contracts pursuant to Section 365 of the Bankruptcy Code, including inter alia rejection or cure and 
assumption of Material Contracts, shall not, and shall not be expected to, cause a Material Adverse Change;  

(l) Change in Control. The occurrence of a Change in Control; or 

(m) Bankruptcy Related Events. The occurrence of any of the following: 

(i) (A) The entry of an order dismissing the Chapter 11 Cases or converting the 
Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, (B) the entry of an order 
appointing a chapter 11 trustee in the Chapter 11 Cases, (C) the entry of an order in the Chapter 11 
Case appointing an examiner having expanded powers (beyond those set forth under Sections 
1106(a)(3) and (4) of the Bankruptcy Code) and (D) the filing of any pleading by any Credit Party 
seeking, or otherwise consenting to, any of the matters set forth in clauses (A) through (C) above. 

(ii) The Bankruptcy Court shall terminate or reduce the period pursuant to Section 
1121 of the Bankruptcy Code during which the Credit Parties have the exclusive right to file a plan 
of reorganization and solicit acceptances thereof or such period shall otherwise expire. 

 
(iii) The entry of the Final Order shall not have occurred on or before the Final Order 

Entry Deadline, or there shall be a breach by any Credit Party of any material provisions of the 
Interim Order (prior to entry of the Final Order) or the Final Order, or the Interim Order (prior to 
entry of the Final Order) or Final Order shall cease to be in full force and effect or shall have been 
reversed, modified, amended, stayed, vacated or subject to stay pending appeal, in the case of any 
modification or amendment, without the prior written consent of the Required Lenders. 

(iv) Other than the DIP Order in respect of the Carve-Out, the entry of an order in the 
Chapter 11 Cases charging any of the Collateral under Section 506(c) of the Bankruptcy Code 
against the Lenders under which any person takes action against the Collateral or that becomes a 
final non-appealable order, or the commencement of other actions that is adverse to the 
Administrative Agent or the Lenders or their respective rights and remedies under the DIP Term 
Loan Facility in any of the Chapter 11 Cases or inconsistent with the Credit Documents.  

(v) The entry of an order granting relief from any stay of proceeding (including, 
without limitation, the automatic stay) so as to allow a third party to proceed with foreclosure (or 
granting of a deed in lieu of foreclosure) against any asset with a value in excess of $250,000. 

(vi) The payment of any pre-Petition Date claims other than (i) in respect of accrued 
payroll and related expenses as of the Petition Date or (ii) as permitted by the RSA, the Interim 
Order, the Final Order, or pursuant to an order entered in the Chapter 11 Cases that is supported, 
or not objected to, by the Required Lenders. 
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(vii) Any lien securing or DIP Superpriority Claim in respect of the obligations under 
the DIP Term Loan Facility shall cease to be valid, perfected (if applicable) and enforceable in all 
respects or to have the priority granted under the Interim Order and the Final Order, as applicable.  

(viii) The existence of any claims or charges (including any grant of adequate 
protection), or the entry of any order of the Bankruptcy Court authorizing any claims or charges 
(including any grant of adequate protection), other than in respect of the DIP Term Loan Facility 
and the Carve-Out or as otherwise permitted under the Credit Documents, entitled to superpriority 
administrative expense claim status in any Chapter 11 case pursuant to Section 364(c)(1) of the 
Bankruptcy Code pari passu or senior to the DIP Term Loan Facility (other than in respect of 
claims or charges to the ABL Priority Collateral in respect of the DIP ABL Documents), or there 
shall arise or be granted by the Bankruptcy Court (A) any claim having priority over any or all 
administrative expenses of the kind specified in clause (b) of Section 503 or clause (b) of Section 
507 of the Bankruptcy Code (other than the Carve-Out and the DIP ABL Documents) that is pari 

passu or senior to the DIP Superpriority Claims or (B) any Lien on the Collateral having a priority 
senior to or pari passu with the liens and security interests granted pursuant to the DIP Order and 
the Credit Documents, except as expressly provided herein or in the Interim Order or the Final 
Order, whichever is in effect.  

(ix) The Credit Parties or any of their Subsidiaries, shall obtain court authorization to 
commence, or shall commence, join in, assist or otherwise participate as an adverse party in any 
suit or other proceeding against the Administrative Agent or any of the Lenders relating to the DIP 
Term Loan Facility or the Senior Notes. 

(x) Failure to satisfy any of the Milestones in accordance with the terms relating to 
such Milestone.  

(xi) After the entry thereof by the Bankruptcy Court, the Confirmation Order shall 
cease to be in full force and effect, or any Credit Party shall fail to satisfy in full all obligations 
under the DIP Term Loan Facility or the Senior Notes on or prior to the effective date of the 
Approved Plan or fail to comply in any material respect with the Confirmation Order or the 
Confirmation Order shall have been revoked, remanded, vacated, reversed, rescinded or modified 
or amended in any manner that (a) is adverse to th
or inconsistent with the Credit Documents, (b) alters the debt capital structure of the Credit Parties 
as set forth in the Approved Plan, (c) allows for the incurrence of indebtedness upon or in 
conjunction with the effective date of the Approved Plan not otherwise contemplated under the 
Approved Plan (without giving effect to any such modification or supplement) or (d) changes the 
priority or treatment of any indebtedness from that set forth in the Approved Plan (without giving 
effect to any such modification or supplement).  

(xii) Except as otherwise consented to by the Required Lenders, any sale, conveyance, 
disposition or other transfer of all or a material portion of the Collateral pursuant to the Bankruptcy 
Code other than as permitted pursuant (x) the Interim Order or the Final Order, (y) the RSA or (z) 
the Credit Documents. 

(xiii) [Reserved]. 

(xiv) The RSA is terminated or ceases to be in full force and effect. 

(xv) The Backstop Agreement is terminated or ceases to be in full force and effect. 
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(xvi) The Credit Parties (A) file any motion or application, including in connection with 
a plan of reorganization, seeking authority to reject, assume, assume and assign, amend, 
supplement, or modify any Railcar Lease, or (B) amend, modify, supplement, extend, terminate, or 
otherwise enter into a modified arrangement with respect to any Railcar Lease, in each case, without 
the prior written consent of the Required Lenders. 

 
(xvii) The Credit Parties, taken as a whole, cease to conduct substantially all of their 

business operations without the prior written consent of the Required Lenders. 

(xviii) The Interim Order or the Final Order shall be vacated, reversed, or stayed in any 
respect, or modified or amended in any material respect, without the consent of the Required 
Lenders. 

(xix) Any Credit Party fail to comply with the Interim Order or the Final Order in any 
material respect. 

(xx) [Reserved]. 

(xxi) Any Credit Party shall commence, join in, assist or otherwise participate (or 
attempt to commence, join in, assist or otherwise participate) as an adverse party in any suit or other 
proceeding against the Administrative Agent or any of the Lenders to (A) contest the validity or 
enforceability of any Credit Document or (B) contest the validity or perfection of any Lien securing 
the Obligations. 

(n) Change in CEO.  At any time prior to the Effective Date (as defined in the RSA) Mr. Robert 
Rasmus shall cease to serve as Chief Executive Officer of the Borrower for any reason; provided, that an 
Event of Default shall not occur under this Section 7.1(n) if, within three (3) Business Days of the date that 
Mr. Rasmus ceases to serve as Chief Executive Officer of the Borrower for any reason, the board of 
directors, managing member or other governing body of the Borrower and each of its Subsidiaries, as 
applicable, appoints Mr. Ryan Omohundro, of Alvarez & Marsal North America, LLC (or such other person 
reasonably acceptable to the Required Lenders) CRO  
of the Borrower and each of its Subsidiaries and bestows upon the CRO all duties and responsibilities 
customarily associated with such position, including, without limitation, the duties and responsibilities 
exercised by Mr. Rasmus as of the Closing Date. 

Section 7.2. Optional Acceleration of Maturity. If any Event of Default shall have occurred and 
be continuing, then, and in any such event, 

(a) the Administrative Agent (i) shall, at the request of the Required Lenders, by notice to the 
Borrower, declare that the obligation of each Lender to make Loans shall be terminated, whereupon the 
same shall forthwith terminate, and (ii) shall, at the request of the Required Lenders, by notice to the 
Borrower, declare the Term Notes, all accrued and unpaid interest thereon, and all other amounts payable 
under this Agreement to be forthwith due and payable, whereupon the Term Notes, all such interest, and 
all such amounts shall become and be forthwith due and payable in full, without presentment, demand, 
protest or further notice of any kind (including, without limitation, any notice of intent to accelerate or 
notice of acceleration), all of which are hereby expressly waived by each of the Credit Parties, 

(b) [reserved], and 
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(c) the Administrative Agent shall, at the request of the Required Lenders, proceed to enforce 
its rights and remedies under the Security Documents, the Guaranty, or any other Credit Document for the 
ratable benefit of the Secured Parties by appropriate proceedings. 

Section 7.3. Set-off. Upon (a) the occurrence and during the continuance of any Event of 
Default and (b) the making of the request or the granting of the consent, if any, specified by Section 7.2 to 
authorize the Administrative Agent to declare the Term Notes and any other amount payable hereunder due 
and payable pursuant to the provisions of Section 7.2, the Administrative Agent, each Lender, and each of 
their respective Affiliates is hereby authorized at any time and from time to time, to the fullest extent 
permitted by law, to set off and apply any and all deposits (general or special, time or demand, provisional 
or final) at any time held and other indebtedness at any time owing by the Administrative Agent, such 
Lender, or any such Affiliate to or for the credit or the account of any Credit Party against any and all of 
the obligations of the Borrower now or hereafter existing under this Agreement, the Term Notes held by 
the Administrative Agent, such Lender, or such Affiliate, and the other Credit Documents, irrespective of 
whether or not the Administrative Agent, such Lender, or such Affiliate shall have made any demand under 
this Agreement, such Term Note, or such other Credit Documents, and although such obligations may be 
unmatured. Each Lender agrees to promptly notify the Borrower and the Administrative Agent after any 
such set off and application made by such Lender or its Affiliate, provided that the failure to give such 
notice shall not affect the validity of such set off and application. The rights of the Administrative Agent 
and each Lender under this Section 7.3 are in addition to any other rights and remedies (including, without 
limitation, other rights of set off) which the Administrative Agent or such Lender may have. 

Section 7.4. Remedies Cumulative. No Waiver. No right, power, or remedy conferred to any 
Lender in this Agreement or the Credit Documents, or now or hereafter existing at law, in equity, by statute, 
or otherwise shall be exclusive, and each such right, power, or remedy shall to the full extent permitted by 
law be cumulative and in addition to every other such right, power or remedy. No course of dealing and no 
delay in exercising any right, power, or remedy conferred to any Lender in this Agreement and the Credit 
Documents or now or hereafter existing at law, in equity, by statute, or otherwise shall operate as a waiver 
of or otherwise prejudice any such right, power, or remedy. Any Lender may cure any Event of Default 
without waiving the Event of Default. No notice to or demand upon the Borrower or any other Credit Party 
shall entitle the Borrower or any other Credit Party to similar notices or demands in the future. 

Section 7.5. Application of Payments. Prior to an Event of Default, all payments made 
hereunder shall be applied by the Administrative Agent as directed by the Borrower, but subject to the terms 
of this Agreement, including the application of prepayments according to Section 2.4 and Section 2.11. 
During the existence of an Event of Default, subject to the applicable DIP Order and the Intercreditor 
Agreement, all payments and collections received by the Administrative Agent shall be applied to the 
Secured Obligations in accordance with Section 2.11 and otherwise in the following order: 

FIRST, to the payment of that portion of the Secured Obligations constituting fees, 
indemnities, expenses and other amounts, including attorney fees, payable to the Administrative 
Agent in its capacity as such; 

SECOND, to the payment of that portion of the Secured Obligations constituting fees, 
indemnities and other amounts (other than principal and interest) payable to the Lenders in their 
respective capacities as such, ratably among the Lenders in proportion to the respective amounts 
described in this clause Second payable to them; 

THIRD, to the payment of all accrued and unpaid interest on the Loans ratably among the 
Lenders in proportion to the respective amounts described in this clause Third payable to them; 
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FOURTH, to the payment of any then due and owing principal of the Loans (the amounts 
so applied to be distributed ratably among the Lenders pro rata in accordance with the principal 
amounts of the Secured Obligations owed to them on the date of any such distribution), and when 
applied to make distributions by the Administrative Agent to pay the principal amount of the 
outstanding Loans, pro rata to the Lenders; and 

FIFTH, the balance, if any, after all of the Secured Obligations have been indefeasibly paid 
in full, to the Credit Parties, their successors or assigns, or as a court of competent jurisdiction may 
otherwise direct. 

ARTICLE 8 

THE ADMINISTRATIVE AGENT 

Section 8.1. Appointment, Powers and Immunities. Each Lender hereby irrevocably appoints 
and authorizes the Administrative Agent to act as its agent under this Agreement and the other Credit 
Documents with such powers and discretion as are specifically delegated to the Administrative Agent by 
the terms of this Agreement and the other Credit Documents, together with such other powers as are 
reasonably incidental thereto. The Administrative Agent (which term as used in this sentence and in Section 
8.5 and the first sentence of Section 8.6 
directors, employees, and agents): (a) shall not have any duties or responsibilities except those expressly 
set forth in this Agreement and shall not be a trustee or fiduciary for any Lender; (b) shall not be responsible 
to the Lenders for any recital, statement, representation, or warranty (whether written or oral) made in or in 
connection with any Credit Document or any certificate or other document referred to or provided for in, 
or received by any of them under, any Credit Document, or for the value, validity, effectiveness, 
genuineness, enforceability, or sufficiency of any Credit Document, or any other document referred to or 
provided for therein or for any failure by any Credit Party or any other Person to perform any of its 
obligations thereunder; (c) shall not be responsible for or have any duty to ascertain, inquire into, or verify 
the performance or observance of any covenants or agreements by any Credit Party or the satisfaction of 
any condition or to inspect the Property (including the books and records) of any Credit Party or any of its 
Subsidiaries or Affiliates, or the perfection or priority of any Lien or security interest created or purported 
to be created under the Security Documents, or for any failure of any Credit Party or any other party to any 
Credit Document to perform its obligations hereunder or thereunder or for the satisfaction of any condition 
set forth in Section 3.1 or elsewhere; (d) shall not be required to initiate or conduct any litigation or 
collection proceedings under any Credit Document unless requested by the Required Lenders in writing 
and it receives indemnification satisfactory to it from the Lenders; and (e) shall not be responsible for any 
action taken or omitted to be taken by it under or in connection with any Credit Document, except for its 
own gross negligence or willful misconduct, as determined by a final non-appealable order of a court of 
competent jurisdiction. The Administrative Agent may employ agents and attorneys-in-fact and shall not 
be responsible for the negligence or misconduct of any such agents or attorneys-in-fact selected by the 
Administrative Agent with reasonable care. 

The Lead Arranger, in its capacity as such, shall have no right, power, obligation, liability, responsibility 
or duty under this Agreement other than those applicable to all Lenders as such.  Without limiting the 
foregoing, the Lead Arranger shall not have nor be deemed to have a fiduciary relationship with any Lender.  
Each Lender hereby makes the same acknowledgments with respect to the Lead Arranger as it makes with 
respect to the Administrative Agent in the preceding paragraph.   

Section 8.2. Reliance by Administrative Agent. The Administrative Agent shall be entitled to 
rely upon any certification, notice, instrument, writing, or other communication (including, without 
limitation, any thereof by telephone or electronic mail) believed by it to be genuine and correct and to have 
been signed, sent or made by or on behalf of the proper Person or Persons, and upon advice and statements 
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of legal counsel (including counsel for any Credit Party or the Required Lenders), independent accountants, 
and other experts selected by the Administrative Agent. The Administrative Agent may deem and treat the 
payee of any Term Notes as the holder thereof for all purposes hereof unless and until the Administrative 
Agent receives and accepts an Assignment and Acceptance executed in accordance with Section 9.7. As to 
any matters not expressly provided for by this Agreement, the Administrative Agent shall not be required 
to exercise any discretion or take any action, but shall be required to act or to refrain from acting (and shall 
be fully protected in so acting or refraining from acting) upon the instructions of the Required Lenders, and 
such instructions shall be binding on all of the Lenders; provided, however, that the Administrative Agent 
shall not be required to take any action that exposes the Administrative Agent to personal liability or that 
is contrary to any Credit Document or applicable law or unless it shall first be indemnified to its satisfaction 
by the Lenders against any and all liability and expense which may be incurred by it by reason of taking 
any such action. Notwithstanding anything herein to the contrary or in any of the other Credit Documents, 
in each instance where the Credit Documents confer discretionary rights or powers upon the Administrative 
Agent which may be exercised or refrained from being exercised herein or in any of the Credit Documents, 
the Administrative Agent shall not be required to take any action in the absence of direction from the 
Required Lenders (accompanied by indemnity, if requested by the Administrative Agent), and shall have 
the absolute right, in its sole discretion, to consult with, or seek the affirmative or negative vote from, the 
Required Lenders or, if otherwise applicable, the Lenders, and it may do so pursuant to a negative notice 
or otherwise.  In no event shall the Administrative Agent be responsible or liable for any failure or delay in 
the performance of its obligations hereunder arising out of or caused by, directly or indirectly, forces beyond 
its control, including without limitation, strikes, work stoppages, accidents, acts of war or terrorism, civil 
or military disturbances, nuclear or natural catastrophes or acts of God, future changes in applicable law or 
regulation, and interruptions, loss or malfunctions of utilities, communications or computer (software and 
hardware) services; it being understood that the Administrative Agent shall use reasonable efforts consistent 
with accepted practices in the banking industry to resume performance as soon as practicable under the 
circumstances. 

Section 8.3. Defaults. The Administrative Agent shall not be deemed to have knowledge or 
notice of the occurrence of a Default unless the Administrative Agent has received written notice from a 
Lender or the Borrower specifying such Default and stating that such noti
event that the Administrative Agent receives such a notice of the occurrence of a Default, the Administrative 
Agent shall give prompt notice thereof to the Lenders. The Administrative Agent shall (subject to Section 
8.2) take such action with respect to such Default as shall reasonably be directed by the Required Lenders, 
provided that, unless and until the Administrative Agent shall have received such directions, the 
Administrative Agent may (but shall not be obligated to) take such action, or refrain from taking such 
action, with respect to such Default as it shall deem advisable in the best interest of the Lenders. 

Section 8.4. Rights as Lender. With respect to its Commitments and the Loans made by it, CFS 
(and any successor acting as Administrative Agent) in its capacity as a Lender hereunder shall have the 
same rights and powers hereunder as any other Lender and may exercise the same as though it were not 

, unless the context otherwise 
indicates, include the Administrative Agent in its individual capacity. CFS (and any successor acting as 
Administrative Agent) and its Affiliates may (without having to account therefor to any Lender) accept 
deposits from, lend money to, make investments in, provide services to, and generally engage in any kind 
of lending, trust, or other business with any Credit Party or any of its Subsidiaries or Affiliates as if it were 
not acting as Administrative Agent, and CFS (and any successor acting as Administrative Agent) and its 
Affiliates may accept fees and other consideration from any Credit Party or any of its Subsidiaries or 
Affiliates for services in connection with this Agreement or otherwise without having to account for the 
same to the Lenders. 
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Section 8.5. Indemnification. THE LENDERS SEVERALLY AGREE TO INDEMNIFY THE 
ADMINISTRATIVE AGENT AND ITS AFFILIATES AND THEIR RESPECTIVE DIRECTORS, 
OFFICERS, EMPLOYEES, AND AGENTS (TO THE EXTENT NOT REIMBURSED BY THE 
BORROWER), RATABLY ACCORDING TO THE RESPECTIVE PRINCIPAL AMOUNTS OF THE 
LOANS THEN HELD BY EACH OF THEM (OR IF NO PRINCIPAL OF THE LOANS IS AT THE 
TIME OUTSTANDING, RATABLY ACCORDING TO THE RESPECTIVE AMOUNTS OF THE 
COMMITMENTS THEN HELD BY EACH OF THEM, OR, IF NO SUCH PRINCIPAL AMOUNTS ARE 
THEN OUTSTANDING AND NO COMMITMENTS ARE THEN EXISTING, RATABLY 
ACCORDING TO THE COMMITMENTS HELD BY EACH OF THEM IMMEDIATELY PRIOR TO 
THE TERMINATION OR EXPIRATION THEREOF), FROM AND AGAINST ANY AND ALL 
LIABILITIES, OBLIGATIONS, LOSSES, DAMAGES, PENALTIES, ACTIONS, JUDGMENTS, 
SUITS, COSTS, EXPENSES, OR DISBURSEMENTS OF ANY KIND OR NATURE WHATSOEVER 
WHICH MAY BE IMPOSED ON, INCURRED BY, OR ASSERTED AGAINST THE 
ADMINISTRATIVE AGENT IN ANY WAY RELATING TO OR ARISING OUT OF THIS 
AGREEMENT OR ANY ACTION TAKEN OR OMITTED BY THE ADMINISTRATIVE AGENT 
UNDER THIS AGREEMENT OR ANY OTHER CREDIT DOCUMENT (IN ALL CASES. WHETHER 
OR NOT CAUSED BY OR ARISING. IN WHOLE OR IN PART. OUT OF THE COMPARATIVE. 
CONTRIBUTORY OR SOLE NEGLIGENCE OF THE ADMINISTRATIVE AGENT). AND 
INCLUDING, WITHOUT LIMITATION, ENVIRONMENTAL LIABILITIES, PROVIDED THAT NO 
LENDER SHALL BE LIABLE FOR ANY PORTION OF SUCH LIABILITIES, OBLIGATIONS, 
LOSSES, DAMAGES, PENALTIES, ACTIONS, JUDGMENTS, SUITS, COSTS, EXPENSES, OR 
DISBURSEMENTS FOUND IN A FINAL NON-APPEALABLE JUDGMENT BY A COURT OF 

GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. WITHOUT LIMITATION OF THE 
FOREGOING, EACH LENDER AGREES TO REIMBURSE THE ADMINISTRATIVE AGENT 
PROMPTLY UPON DEMAND FOR ITS RATABLE SHARE (DETERMINED AS SET FORTH ABOVE 
IN THIS PARAGRAPH) OF ANY OUT OF POCKET EXPENSES (INCLUDING COUNSEL FEES) 
INCURRED BY THE ADMINISTRATIVE AGENT IN CONNECTION WITH THE PREPARATION, 
EXECUTION, DELIVERY, ADMINISTRATION, MODIFICATION, AMENDMENT, OR 
ENFORCEMENT (WHETHER THROUGH NEGOTIATIONS, LEGAL PROCEEDINGS, OR 
OTHERWISE) OF, OR LEGAL ADVICE IN RESPECT OF RIGHTS OR RESPONSIBILITIES UNDER, 
THIS AGREEMENT OR ANY OTHER CREDIT DOCUMENT, TO THE EXTENT THAT THE 
ADMINISTRATIVE AGENT IS NOT REIMBURSED FOR SUCH BY THE BORROWER. THE 
AGREEMENTS AND OBLIGATIONS OF THE LENDERS CONTAINED IN THIS SECTION 8.5 
SHALL SURVIVE THE TERMINATION OF THIS AGREEMENT, THE TERMINATION OF ALL 
COMMITMENTS, THE PAYMENT IN FULL OF THE LOANS AND ALL OTHER AMOUNTS 
PAYABLE UNDER THIS AGREEMENT, OR THE EARLIER RESIGNATION OR REMOVAL OF 
THE ADMINISTRATIVE AGENT. 

Section 8.6. Non-Reliance on Administrative Agent, Lead Arranger and Other Lenders.  

(a) Each Lender agrees that it has, independently and without reliance on the Administrative 
Agent, the Lead Arranger or any other Lender, and based on such documents and information as it has 
deemed appropriate, made its own credit analysis of the Borrower and the other Credit Parties and decision 
to enter into this Agreement and that it will, independently and without reliance upon the Administrative 
Agent, the Lead Arranger or any other Lender, and based on such documents and information as it shall 
deem appropriate at the time, continue to make its own analysis and decisions in taking or not taking action 
under the Credit Documents. Except for notices, reports, and other documents and information expressly 
required to be furnished to the Lenders by the Administrative Agent or the Lead Arranger hereunder and 
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expenses in connection therewith, the Administrative Agent and the Lead Arranger shall not have any duty 
or responsibility to provide any Lender with any credit or other information concerning the affairs, financial 
condition, or business of any Credit Party or any of its Subsidiaries or Affiliates that may come into the 
possession of the Administrative Agent or the Lead Arranger or any of their respective Affiliates. 

(b) Each Lender acknowledges and agrees that the extensions of credit made hereunder are 
commercial loans and not investments in a business enterprise or securities.  Each Lender further represents 
that it is engaged in making, acquiring or holding commercial loans in the ordinary course of its business 
and has, independently and without reliance upon the Administrative Agent, the Lead Arranger or any other 
Lender and their respective Related Parties and based on such documents and information as it has deemed 
appropriate, made its own credit analysis and decision to enter into this Agreement as a Lender, and to 
make, acquire or hold Loans hereunder.  Each Lender shall, independently and without reliance upon the 
Administrative Agent, the Lead Arranger or any other Lender and their respective Related Parties and based 
on such documents and information (which may contain material, non-public information within the 
meaning of the United States securities laws concerning the Borrower and its Affiliates) as it shall from 
time to time deem appropriate, continue to make its own decisions in taking or not taking action under or 
based upon this Agreement, any other Credit Document, any related agreement or any document furnished 
hereunder or thereunder and in deciding whether or to the extent to which it will continue as a Lender or 
assign or otherwise transfer its rights, interests and obligations hereunder. 

(c) Each Lender hereby agrees that (i) it has requested a copy of each Report prepared by or 
on behalf of the Administrative Agent; (ii) the Administrative Agent (A) makes no representation or 
warranty, express or implied, as to the completeness or accuracy of any Report or any of the information 
contained therein or any inaccuracy or omission contained in or relating to a Report and (B) shall not be 
liable for any information contained in any Report; (iii) the Reports are not comprehensive audits or 
examinations, and that any Person performing any field examination will inspect only specific information 

a
obligation to update, correct or supplement the Reports; (iv) it will keep all Reports confidential and strictly 
for its internal use, not share the Report with any Credit Party or any other Person except as otherwise 
permitted pursuant to this Agreement; and (v) without limiting the generality of any other indemnification 
provision contained in this Agreement, (A) it will hold the Administrative Agent and any such other Person 
preparing a Report harmless from any action the indemnifying Lender may take or conclusion the 
indemnifying Lender may reach or draw from any Report in connection with any extension of credit that 
the indemnifying Lender has made or m

and indemnify, defend, and hold the Administrative Agent and any such other Person preparing a Report 
harmless from and against, the claims, actions, proceedings, damages, costs, expenses, and other amounts 

direct or indirect result of any third parties who might obtain all or part of any Report through the 
indemnifying Lender.  Delivery of any reports, information and documents under Section 5.2, as well as 
any such reports, information and documents pursuant to this Agreement, to the Administrative Agent is 
for pt of such shall not constitute 
constructive notice of any information contained therein or determinable from information contained 

pliance with any of its covenants hereunder (as to which the 
Administrative Agent is entitled to rely exclusively on notices delivered pursuant this Agreement). 

Section 8.7. Resignation of Administrative Agent . The Administrative Agent may resign at 
any time by giving written notice thereof to the Lenders and the Borrower. Upon receipt of notice of any 
such resignation, the Required Lenders shall have the right to appoint a successor Administrative Agent 
with, so long as no Event of Default has occurred and is continuing, the consent of the Borrower, which 
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consent shall not be unreasonably withheld. If no successor Administrative Agent shall have been so 
appointed by the Required Lenders with the consent of the Borrower, and shall have accepted such 

resignation, then the retiring Administrative Agent may, on behalf of the Lenders and the Borrower (subject 
to consultation with the Borrower), appoint a successor Administrative Agent, which shall be a financial 
institution organized under the laws of the United States of America or of any State thereof and having a 
combined capital and surplus of at least $250,000,000; provided that, if the Administrative Agent shall 
notify the Borrower and the Lenders that no qualifying Person has accepted such appointment, then such 
resignation shall nonetheless become effective in accordance with such notice and (a) the retiring 
Administrative Agent shall be discharged from its duties and obligations hereunder and under the other 
Credit Documents (except that in the case of any collateral security held by the Administrative Agent on 
behalf of the Lenders under any of the Credit Documents, the retiring Administrative Agent shall continue 
to hold such collateral security until such time as a successor Administrative Agent is appointed) and (b) 
all payments, communications and determinations provided to be made by, to or through the retiring 
Administrative Agent shall instead be made by or to each Lender directly, until such time as the Required 
Lenders appoint a successor Administrative Agent, as applicable, as provided for above in this paragraph. 
Upon the acceptance of any appointment as Administrative Agent by a successor Administrative Agent, 
such successor Administrative Agent shall thereupon succeed to and become vested with all the rights, 
powers, privileges, and duties of the retiring Administrative Agent, and the retiring Administrative Agent 
shall be discharged from its duties and obligations under this Agreement and the other Credit Documents. 

Article 
8 shall inure to its benefit as to any actions taken or omitted to be taken by it while it was Administrative 
Agent under this Agreement and the other Credit Documents. 

Section 8.8. Collateral Matters. 

(a) The Administrative Agent is authorized on behalf of the Secured Parties, without the 
necessity of any notice to or further consent from such Secured Parties, from time to time, to take any 
actions with respect to any Collateral or Security Documents which may be necessary to perfect and 
maintain the Liens upon the Collateral granted pursuant to the Security Documents, though the 
Administrative Agent shall have no obligation to take such actions. The Administrative Agent is further 
authorized (but not obligated) on behalf of the Secured Parties, without the necessity of any notice to or 
further consent from the Secured Parties, from time to time, to take any action in exigent circumstances as 
may be reasonably necessary to preserve any rights or privileges of the Secured Parties under the Credit 
Documents or applicable Legal Requirements. By accepting the benefit of the Liens granted pursuant to the 
Security Documents, each Secured Party hereby agrees to the terms of this paragraph (a). 

(b) The Lenders hereby, and any other Secured Party by accepting the benefit of the Liens 
granted pursuant to the Security Documents, irrevocably authorize the Administrative Agent to (i) release 
any Lien granted to or held by the Administrative Agent upon any Collateral (A) upon termination of this 
Agreement, termination of all Hedging Agreements with such Persons (other than Hedging Agreements as 
to which arrangements satisfactory to the applicable counterparty in its sole discretion have been made), 
and the payment in full of all outstanding Loans and all other Secured Obligations payable under this 
Agreement and under any other Credit Document; (B) constituting property sold or to be sold or disposed 
of as part of or in connection with any disposition permitted under this Agreement or any other Credit 
Document; (C) constituting property in which no Credit Party owned an interest at the time the Lien was 
granted or at any time thereafter; or (D) constituting property leased to any Credit Party under a lease which 
has expired or has been terminated in a transaction permitted under this Agreement or is about to expire 
and which has not been, and is not intended by such Credit Party to be, renewed or extended; and (ii) release 
a Guarantor from its obligations under a Guaranty and any other applicable Credit Document if such Person 
ceases to be a Subsidiary as a result of a transaction permitted under this Agreement. Upon the request of 
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the Administrative Agent at any time, the Required Lenders will confirm in writing the Administrative 
Section 8.8. 

(c) Notwithstanding anything contained in any of the Credit Documents to the contrary, the 
Credit Parties, the Administrative Agent, and each Secured Party hereby agree that no Secured Party shall 
have any right individually to realize upon any of the Collateral or to enforce the Guaranty, it being 
understood and agreed that all powers, rights and remedies hereunder and under the Security Documents 
may be exercised solely by Administrative Agent on behalf of the Secured Parties in accordance with the 
terms hereof and the other Credit Documents. By accepting the benefit of the Liens granted pursuant to the 
Security Documents, each Secured Party not party hereto hereby agrees to the terms of this paragraph (c).  

(d) The Administrative Agent shall have no obligation whatsoever to the Lenders to assure 
that the Collateral exists or is owned by the Borrower or is cared for, protected or insured or that the Liens 
granted to the Administrative Agent herein or pursuant hereto have been properly or sufficiently or lawfully 
created, perfected, protected or enforced or are entitled to any particular priority, or to exercise or to 
continue exercising at all or in any manner or under any duty of care, disclosure or fidelity any of the rights, 
authorities and powers granted or available to the Administrative Agent in this Section 8.8 or in any of the 
Security Documents, it being understood and agreed by the Lenders that in respect of the Collateral, or any 
act, omission or event related thereto, the Administrative may act in any manner it may deem appropriate, 

the Administrative Agent shall have no duty or liability whatsoever to the Lenders, except for its gross 
negligence or willful misconduct (as determined by a final non-appealable judgment of a court of competent 
jurisdiction). Each party to this Agreement acknowledges and agrees that the Administrative Agent shall 
have no obligation to file financing statements, amendments to financing statements, or continuation 

other than, in each case, as instructed by the Required Lenders or counsel to the Required Lenders, together 
with the form of such financing statement to be filed. In executing and delivering any Security Documents, 
the rights, privileges and immunities set forth in this Agreement shall be incorporated by reference, whether 
or not expressly set forth therein. 

Section 8.9. Intercreditor Agreement.  The Administrative Agent is authorized to enter into the 
Intercreditor Agreement, and the parties hereto acknowledge that the Intercreditor Agreement is binding 
upon them. Each Lender (a) hereby agrees that it will be bound by the provisions of the Intercreditor 
Agreement as if it were a signatory thereto and will take no actions contrary to the provisions of the 
Intercreditor Agreement and (b) hereby authorizes and instructs the Administrative Agent to enter into the 
Intercreditor Agreement and to subject the Liens on the Collateral securing the Obligations to the provisions 
thereof.  Each Lender hereby agrees that no Lender shall have any right of action whatsoever against the 
Administrative Agent as a result of any action taken by the Administrative Agent pursuant to this Section 
8.9 or in accordance with the terms of the Intercreditor Agreement. The foregoing provisions are intended 
as an inducement to the Secured Parties to extend credit to the Borrower and such Secured Parties are 
intended third-party beneficiaries of such provisions and the provisions of the Intercreditor Agreement. 

Section 8.10. [Reserved]. 

Section 8.11. Credit Bidding. 

(a) The Administrative Agent, on behalf of itself and the Secured Parties, shall have the right 
to credit bid and purchase for the benefit of the Administrative Agent and the Secured Parties, on terms 
acceptable to the Required Lenders, all or any portion of Collateral at any sale thereof conducted by the 
Administrative Agent under the provisions of the UCC, including pursuant to Sections 9-610 or 9-620 of 
the UCC, at any sale thereof conducted under the provisions of the United States Bankruptcy Code, 
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including Section 363 thereof, or a sale under a plan of reorganization, or at any other sale or foreclosure 
conducted by the Administrative Agent (whether by judicial action or otherwise) in accordance with 
applicable Legal Requirements. Such credit bid or purchase may be completed through one or more 
acquisition vehicles formed by the Administrative Agent to make such credit bid or purchase and, in 
connection therewith, the Administrative Agent is authorized, on behalf of itself and the other Secured 
Parties, to adopt documents providing for the governance of the acquisition vehicle or vehicles, and assign 
the applicable Secured Obligations to any such acquisition vehicle in exchange for Equity Interests and/or 
debt issued by the applicable acquisition vehicle (which shall be deemed to be held for the ratable account 
of the applicable Secured Parties on the basis of the Secured Obligations so assigned by each Secured 
Party). 

(b) Each Lender hereby agrees, on behalf of itself and each of its Affiliates that is a Secured 
Party, that, except as otherwise provided in any Credit Document or with the written consent of the 
Administrative Agent and the Required Lenders, it will not take any enforcement action, accelerate 
obligations under any of the Credit Documents, or exercise any right that it might otherwise have under 
applicable Legal Requirement to credit bid at foreclosure sales, UCC sales or other similar dispositions of 
Collateral. 

Section 8.12. Not Partners or Co-Venturers; Administrative Agent as Representative of the 
Secured Parties. 

(a) The Lenders are not partners or co-venturers, and no Lender shall be liable for the acts or 
omissions of, or (except as otherwise set forth herein in case of the Administrative Agent) authorized to act 
for, any other Lender.  The Administrative Agent shall have the exclusive right on behalf of the Lenders to 
enforce the payment of the principal of and interest on any Loan after the date such principal or interest has 
become due and payable pursuant to the terms of this Agreement. 

(b) In its capacity, the 

Agent to enter into each of the Security Documents to which it is a party and to take all action contemplated 
by such documents.  Each Lender agrees that no Secured Party (other than the Administrative Agent) shall 
have the right individually to seek to realize upon the security granted by any Security Document, it being 
understood and agreed that such rights and remedies may be exercised solely by the Administrative Agent 
for the benefit of the Secured Parties upon the terms of the Security Documents.  In the event that any 
Collateral is hereafter pledged by any Person as collateral security for the Secured Obligations, the 
Administrative Agent is hereby authorized, and hereby granted a power of attorney, to execute and deliver 
on behalf of the Secured Parties any Credit Documents necessary or appropriate to grant and perfect a Lien 
on such Collateral in favor of the Administrative Agent on behalf of the Secured Parties. 

Section 8.13. Certain ERISA Matters. 

(a) Each Lender (x) represents and warrants, as of the date such Person became a Lender party 
hereto, to, and (y) covenants, from the date such Person became a Lender party hereto to the date such 
Person ceases being a Lender party hereto, for the benefit of, the Administrative Agent, the Lead Arranger 
and their respective Affiliates, and not, for the avoidance of doubt, to or for the benefit of the Borrower or 
any other Credit Party, that at least one of the following is and will be true: 

(i) 
Regulations) of one or more Benefit Plans in connection with the Loans or the Commitments; 
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(ii) the transaction exemption set forth in one or more PTEs, such as PTE 84-14 (a 
class exemption for certain transactions determined by independent qualified professional asset 
managers), PTE 95-60 (a class exemption for certain transactions involving insurance company 
general accounts), PTE 90-1 (a class exemption for certain transactions involving insurance 
company pooled separate accounts), PTE 91-38 (a class exemption for certain transactions 
involving bank collective investment funds) or PTE 96-23 (a class exemption for certain 
transactions determined by in-
entrance into, participation in, administration of and performance of the Loans, the Commitments 
and this Agreement, and the conditions for exemptive relief thereunder are and will continue to be 
satisfied in connection therewith; 

(iii) 
-14), (B) such Qualified Professional Asset 

Manager made the investment decision on behalf of such Lender to enter into, participate in, 
administer and perform the Loans, the Commitments and this Agreement, (C) the entrance into, 
participation in, administration of and performance of the Loans, the Commitments and this 
Agreement satisfies the requirements of sub-sections (b) through (g) of Part I of PTE 84-14 and 
(D) to the best knowledge of such Lender, the requirements of subsection (a) of Part I of PTE 84-
14 are satisfied with 
performance of the Loans, the Commitments and this Agreement, and (E) all of the conditions for 
exemptive relief thereunder are and will continue to be satisfied in connection therewith; or 

(iv) such other representation, warranty and covenant as may be agreed in writing 
between the Administrative Agent, in its sole discretion, and such Lender. 

(b) In addition, unless sub-clause (i) in the immediately preceding clause (a) is true with 
respect to a Lender or such Lender has not provided another representation, warranty and covenant as 
provided in sub-clause (iv) in the immediately preceding clause (a), such Lender further (x) represents and 
warrants, as of the date such Person became a Lender party hereto, to, and (y) covenants, from the date such 
Person became a Lender party hereto to the date such Person ceases being a Lender party hereto, for the 
benefit of, the Administrative Agent, the Lead Arranger and their respective Affiliates, and not, for the 
avoidance of doubt, to or for the benefit of the Borrower or any other Credit Party, that:  

(i) none of the Administrative Agent or the Lead Arranger or any of their respective 
Affiliates is a fiduciary with respect to the assets of such Lender (including in connection with the 
reservation or exercise of any rights by the Administrative Agent under this Agreement, any Credit 
Document or any documents related to hereto or thereto); 

(ii) the Person making the investment decision on behalf of such Lender with respect 
to the entrance into, participation in, administration of and performance of the Loans, the 
Commitments and this Agreement is independent (within the meaning of 29 CFR § 2510.3-21, as 
amended from time to time) and is a bank, an insurance carrier, an investment adviser, a broker-
dealer or other person that holds, or has under management or control, total assets of at least 
$50,000,000, in each case as described in 29 CFR § 2510.3-21(c)(1)(i)(A)-(E); 

(iii) the Person making the investment decision on behalf of such Lender with respect 
to the entrance into, participation in, administration of and performance of the Loans, the 
Commitments and this Agreement is capable of evaluating investment risks independently, both in 
general and with regard to particular transactions and investment strategies (including in respect of 
the obligations); 
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(iv) the Person making the investment decision on behalf of such Lender with respect 
to the entrance into, participation in, administration of and performance of the Loans, the 
Commitments and this Agreement is a fiduciary under ERISA or the Code, or both, with respect to 
the Loans, the Commitments and this Agreement and is responsible for exercising independent 
judgment in evaluating the transactions hereunder; and 

(v) no fee or other compensation is being paid directly to the Administrative Agent, 
the Lead Arranger or any their respective Affiliates for investment advice (as opposed to other 
services) in connection with the Loans, the Commitments or this Agreement.  

(c) The Administrative Agent and the Lead Arranger hereby informs the Lenders that each 
such Person is not undertaking to provide impartial investment advice, or to give advice in a fiduciary 
capacity, in connection with the transactions contemplated hereby, and that such Person has a financial 
interest in the transactions contemplated hereby in that such Person or an Affiliate thereof (i) may receive 
interest or other payments with respect to the Loans, the Commitments and this Agreement, (ii) may 
recognize a gain if it extended the Loans or the Commitments for an amount less than the amount being 
paid for an interest in the Loans or the Commitments by such Lender or (iii) may receive fees or other 
payments in connection with the transactions contemplated hereby, the Credit Documents or otherwise, 
including structuring fees, commitment fees, arrangement fees, facility fees, upfront fees, underwriting fees, 
ticking fees, agency fees, administrative agent or collateral agent fees, utilization fees, minimum usage fees, 
letter of credit fees, fronting fees, deal-away or alternate transaction fees, amendment fees, processing fees, 

foregoing.  

(d) The above representations in Section 8.13 (b)(ii) are intended to comply with the 
-21(a) and (c)(1) as promulgated on April 8, 2016 (81 

Fed. Reg. 20,997), and if these regulations are revoked, repealed or no longer effective, SUCH 
representations shall be deemed to be no longer required or in effect.  

ARTICLE 9 

MISCELLANEOUS 

Section 9.1. Costs and Expenses. The Borrower agrees to pay promptly (and in any event within 
ten (10) days after written demand therefor (accompanied by detailed invoices)): 

(a) all reasonable and documented out-of-pocket costs and expenses of Administrative Agent  
in connection with the preparation, execution, delivery, administration, modification, and amendment of 
this Agreement, the Term Notes, and the other Credit Documents (and any amendment or waiver with 
respect thereto) including, to the extent provided for in this Agreement, the reasonable fees and out-of-
pocket expenses of one outside counsel for Administrative Agent and one local counsel for Administrative 
Agent; 

(b) all reasonable and documented out-of-pocket costs and expenses of the Lenders, taken as 
a whole, in connection with the preparation, execution, delivery, administration, modification, and 
amendment of this Agreement, the Term Notes, and the other Credit Documents (and any amendment or 
waiver with respect thereto) including the reasonable fees and out of pocket expenses of one outside counsel 
for the Lenders, one local counsel for the Lenders and one financial advisor for the Lenders; and 

(c) all documented out-of-pocket costs and expenses, if any, of the Administrative Agent and 
each Lender in connection with the enforcement (whether through negotiations, legal proceedings, or 
otherwise) of this Agreement, the Term Notes, and the other Credit Documents. 
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Without prejudice to the survival of any other agreement of the Credit Parties hereunder, the agreements 
and obligations of the Credit Parties contained in this Section 9.1 shall survive the termination of this 
Agreement, the termination of all Commitments, the payment in full of the Loans and all other amounts 
payable under this Agreement, or the earlier resignation or removal of the Administrative Agent. 

Section 9.2. Indemnification; Waiver of Damages. 

(a) INDEMNIFICATION. EACH CREDIT PARTY HERETO AGREES TO, JOINTLY 
AND SEVERALLY, INDEMNIFY AND HOLD HARMLESS THE ADMINISTRATIVE AGENT AND 
EACH LENDER AND EACH RELATED PARTY OF EACH OF THE FOREGOING PERSONS 

INDEMNITEE
LOSSES, LIABILITIES, PENALTIES, INCREMENTAL TAXES, COSTS, AND EXPENSES 

DISBURSEMENTS OF COUNSEL TO ANY INDEMNITEE) THAT MAY BE INCURRED BY OR 
ASSERTED OR AWARDED AGAINST ANY INDEMNITEE, IN EACH CASE ARISING OUT OF OR 
IN CONNECTION WITH OR BY REASON OF (INCLUDING, WITHOUT LIMITATION, IN 
CONNECTION WITH ANY INVESTIGATION, LITIGATION, OR PROCEEDING OR 
PREPARATION OF DEFENSE IN CONNECTION THEREWITH) (i) THE CREDIT DOCUMENTS, 
ANY OF THE TRANSACTIONS CONTEMPLATED HEREIN OR THE ACTUAL OR PROPOSED 
USE OF THE PROCEEDS OF THE LOANS, (ii) ANY LOAN OR THE USE OF THE PROCEEDS 
THEREFROM, (iii) ANY ACTUAL OR ALLEGED PRESENCE OR RELEASE OF HAZARDOUS 
SUBSTANCE ON OR FROM ANY PROPERTY OWNED OR OPERATED BY THE BORROWER OR 
ANY OF ITS SUBSIDIARIES, OR ANY ENVIRONMENTAL CLAIM RELATED IN ANY WAY TO 
THE BORROWER OR ANY OF ITS SUBSIDIARIES, IN ALL CASES, WHETHER OR NOT CAUSED 
BY OR ARISING, IN WHOLE OR IN PART, OUT OF THE COMPARATIVE. CONTRIBUTORY OR 
SOLE NEGLIGENCE OF THE APPLICABLE INDEMNITEE, (iv) THE FAILURE OF A CREDIT 
PARTY TO DELIVER TO THE ADMINISTRATIVE AGENT THE REQUIRED RECEIPTS OR 
OTHER REQUIRED DOCUMENTARY EVIDENCE WITH RESPECT TO A PAYMENT MADE BY 
A CREDIT PARTY FOR TAXES PURSUANT TO SECTION 2.12, OR (v) ANY ACTUAL OR 
PROSPECTIVE CLAIM, LITIGATION, INVESTIGATION OR PROCEEDING RELATING TO ANY 
OF THE FOREGOING, WHETHER OR NOT SUCH CLAIM, LITIGATION, INVESTIGATION OR 
PROCEEDING IS BROUGHT BY ANY CREDIT PARTY OR THEIR RESPECTIVE EQUITY 
HOLDERS, AFFILIATES, CREDITORS OR ANY OTHER THIRD PERSON AND WHETHER 
BASED ON CONTRACT, TORT OR ANY OTHER THEORY AND REGARDLESS OF WHETHER 
ANY INDEMNITEE IS A PARTY THERETO; PROVIDED THAT SUCH INDEMNITY SHALL NOT, 
AS TO ANY INDEMNITEE, BE AVAILABLE TO THE EXTENT THAT SUCH LOSSES, CLAIMS, 
DAMAGES, PENALTIES, LIABILITIES OR RELATED EXPENSES ARE DETERMINED BY A 
COURT OF COMPETENT JURISDICTION BY FINAL AND NON-APPEALABLE JUDGMENT TO 
HAVE RESULTED FROM THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF SUCH 
INDEMNITEE. IN THE CASE OF AN INVESTIGATION, LITIGATION OR OTHER PROCEEDING 
TO WHICH THE INDEMNITY IN THIS SECTION 9.2 APPLIES, SUCH INDEMNITY SHALL BE 
EFFECTIVE WHETHER OR NOT SUCH INVESTIGATION, LITIGATION OR PROCEEDING IS 
BROUGHT BY ANY CREDIT PARTY, ITS DIRECTORS, SHAREHOLDERS OR CREDITORS OR 
AN INDEMNITEE OR ANY OTHER PERSON OR ANY INDEMNITEE IS OTHERWISE A PARTY 
THERETO AND WHETHER OR NOT THE TRANSACTIONS CONTEMPLATED HEREBY ARE 
CONSUMMATED. THE FOREGOING INDEMNITY AND HOLD HARMLESS PROVISIONS 
SHALL NOT APPLY TO ANY CLAIMS, DAMAGES, LOSSES, LIABILITIES, COSTS OR 
EXPENSES THAT IS INCURRED BY OR ASSERTED OR AWARDED AGAINST ANY 
INDEMNITEE DIRECTLY FOR, OR AS A DIRECT CONSEQUENCE OF, SUCH INDEMNITEE 
BEING A DEFAULTING LENDER UNDER CLAUSE (A) OR (B) OF THE DEFINITION OF 

 OR THE 
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ADMINISTRATIVE AGENT, NO CREDIT PARTY SHALL, WITHOUT THE PRIOR WRITTEN 
CONSENT OF EACH INDEMNITEE AFFECTED THEREBY (WHICH CONSENT WILL NOT BE 
UNREASONABLY WITHHELD), SETTLE ANY THREATENED OR PENDING CLAIM OR 
ACTION THAT WOULD GIVE RISE TO THE RIGHT OF ANY INDEMNITEE TO CLAIM 
INDEMNIFICATION HEREUNDER UNLESS SUCH SETTLEMENT (X) INCLUDES A FULL AND 
UNCONDITIONAL RELEASE OF ALL LIABILITIES ARISING OUT OF SUCH CLAIM OR ACTION 
AGAINST SUCH INDEMNITEE AND (Y) DOES NOT INCLUDE ANY STATEMENT AS TO OR AN 
ADMISSION OF FAULT, CULPABILITY OR FAILURE TO ACT BY OR ON BEHALF OF ANY 
INDEMNITEE. THIS SECTION 9.2(a) SHALL NOT APPLY WITH RESPECT TO TAXES OTHER 
THAN ANY TAXES THAT REPRESENT LOSSES, CLAIMS, DAMAGES, ETC. ARISING FROM 
ANY NON-TAX CLAIM. 

(b) Waiver of Consequential Damages, Etc. To the fullest extent permitted by applicable law, 
no Credit Party shall assert, agrees not to assert, and hereby waives, any claim against any Indemnitee on 
any theory of liability, for special, indirect, consequential or punitive damages (as opposed to direct or 
actual damages) arising out of, in connection with, or as a result of, this Agreement, any other Credit 
Document or any agreement or instrument contemplated hereby, the transactions contemplated hereby or 
thereby, any Loan or the use of the proceeds thereof. No Indemnitee referred to in subsection (a) above 
shall be liable for any damages arising from the use by unintended recipients of any information or other 
materials distributed to such unintended recipients by such Indemnitee through telecommunications, 
electronic or other information transmission systems in connection with this Agreement or the other Credit 
Documents or the transactions contemplated hereby or thereby other than for direct or actual damages 
resulting from the gross negligence or willful misconduct of such Indemnitee as determined by a final and 
nonappealable judgment of a court of competent jurisdiction. 

(c) Payments. All payments required to be made under this Section 9.2 shall be made within 
ten (10) days of demand therefor. 

(d) Survival. Without prejudice to the survival of any other agreement of the Credit Parties 
hereunder, the agreements and obligations of the Credit Parties contained in this Section 9.2 shall survive 
the termination of this Agreement, the termination of all Commitments, the payment in full of the Loans 
and all other amounts payable under this Agreement, or the earlier resignation or removal of the 
Administrative Agent. 

Section 9.3. Waivers and Amendments. No amendment or waiver of any provision of this 
Agreement, the Term Notes, or any other Credit Document (other than the Fee Letter), nor consent to any 
departure by the Borrower or any Guarantor therefrom, shall in any event be effective unless the same shall 
be in writing and signed by the Required Lenders and the Borrower, and then such waiver or consent shall 
be effective only in the specific instance and for the specific purpose for which given; provided that: 

(a) no amendment, waiver, or consent shall, unless in writing and signed by all the affected 
Lenders and the Borrower, do any of the following: (i) waive any of the conditions specified in Sections 
3.1 or 3.2, (ii) reduce any principal, interest, fees (including the Exit Fee and the Upfront Fees) or other 
amounts payable hereunder or under any other Credit Document (provided that the waiver of default interest 
shall only require the consent of the Required Lenders), (iii) postpone or extend any date fixed for any 
payment of any principal, interest, fees or other amounts payable hereunder, including, without limitation, 
the Scheduled Maturity Date (it being understood and agreed that a waiver of a mandatory prepayment shall 
only require the consent of the Required Lenders), (iv) amend Section 2.11(e), Section 7.5. this Section 9.3 
or any other provision in any Credit Document which expressly requires the consent of, or action or waiver 
by, all of the 
shall be required for the Lenders to take any action hereunder or under any other Credit Document, or (v) 
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except as specifically provided in the Credit Documents and as a result of transactions permitted by the 
terms of this Agreement, release any Guarantor from its obligation under any Guaranty or release all or 
substantially all of the Collateral; 

(b) no Commitment of a Lender or any obligations of a Lender may be increased without such 
 

(c) no amendment, waiver, or consent shall, unless in writing and signed by the Administrative 
Agent in addition to the Lenders required above to take such action, affect the rights or duties of the 
Administrative Agent under this Agreement or any other Credit Document; 

(d) [reserved]; 

(e) for the avoidance of doubt, amendments made pursuant to Section 2.16 may be made 
pursuant to agreement or agreements in writing entered into by the Borrower and the Required Lenders or 
by the Borrower and the Administrative Agent with the consent of the Required Lenders. 

(f) Notwithstanding anything to the contrary contained in the Credit Documents, the 
Administrative Agent and the Borrower, may amend, modify or supplement any Credit Document without 
the consent of any Lender in order to (i) correct, amend, cure or resolve any minor ambiguity, omission, 
defect, typographical error, inconsistency or other manifest error therein, (ii) add a guarantor or collateral 
or otherwise enhance the rights and benefits of the Lenders, (iii) make minor administrative or operational 
changes not adverse to any Lender or (iv) adhere to any local Legal Requirement or advice of local counsel. 
In connection with the foregoing, the Borrower shall deliver to the Administrative Agent a certificate of a 
Responsible Officer stating such amendment is permitted under the Credit Documents, upon which the 
Administrative Agent may conclusively rely. 

Section 9.4. Severability. In case one or more provisions of this Agreement or the other Credit 
Documents shall be invalid, illegal or unenforceable in any respect under any applicable law, the validity, 
legality, and enforceability of the remaining provisions contained herein or therein shall not be affected or 
impaired thereby. 

Section 9.5. Survival of Representations and Obligations. All representations and warranties 
contained in this Agreement or made in writing by or on behalf of the Credit Parties in connection herewith 
shall survive the execution and delivery of this Agreement and the other Credit Documents or the making 
of the Loans and any investigation made by or on behalf of the Lenders, none of which investigations shall 

or any other Credit Party provided for in Sections 2.9, 2.10, 2.12(c), 9.1 and 9.2 and all of the obligations 
of the Lenders in Section 8.5 shall survive any termination of this Agreement and repayment in full of the 
Obligations. 

Section 9.6. Binding Effect. This Agreement shall become effective when it shall have been 
executed by the Borrower and the Administrative Agent, and when the Administrative Agent shall have, as 
to each Lender, either received a counterpart hereof executed by such Lender or been notified by such 
Lender that such Lender has executed it and thereafter shall be binding upon and inure to the benefit of the 
Borrower, the Administrative Agent, and each Lender and their respective successors and permitted assigns, 
except that neither the Borrower nor any other Credit Party shall have the right to assign its rights or delegate 
its duties under this Agreement or any interest in this Agreement without the prior written consent of each 
Lender. 

Section 9.7. Lender Assignments and Participations. 
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(a) Each Lender may assign to one or more Eligible Assignees all or a portion of its rights and 
obligations under this Agreement (including, without limitation, all or a portion of its Loans, its Term Notes, 
and its Commitments); provided. however, that (i) each such assignment shall be to an Eligible Assignee; 

be of a constant, and not varying, percentage of all of its rights and obligations under this Agreement as a 
Lender and the Term Notes (other than rights of reimbursement and indemnity arising before the effective 
date of such assignment); and (iii) the parties to such assignment shall execute and deliver to the 
Administrative Agent for its acceptance an Assignment and Acceptance, together with any Term Notes 
subject to such assignment and the assignor or assignee Lender shall pay a processing fee of $3,500; 
provided that such processing fee may be waived at the sole discretion of the Administrative Agent. Upon 
execution, delivery, and acceptance of such Assignment and Acceptance and payment of the processing 
fee, the assignee thereunder shall be a party hereto and, to the extent of such assignment, have the 
obligations, rights, and benefits of a Lender hereunder and the assigning Lender shall, to the extent of such 
assignment, relinquish its rights and be released from its obligations under this Agreement. Upon the 
consummation of any assignment pursuant to this Section 9.7, the assignor, the Administrative Agent and 
the Borrower shall make appropriate arrangements so that, if requested, new Term Notes are issued to the 
assignor and the assignee. The assignee shall deliver to the Borrower and the Administrative Agent any 
applicable forms or certifications in accordance with Section 2.12(f). 

(b) The Administrative Agent, acting solely for this purpose as a non-fiduciary agent of the 
Borrower for Tax purposes, shall maintain at its address referred to in Section 9.9 a copy of each 
Assignment and Acceptance delivered to and accepted by it and a register for the recordation of the names 
and addresses of the Lenders and the Commitments of, and principal amount (and stated interest) of the 

Register
conclusive and binding for all purposes, absent manifest error, and the Credit Parties, the Administrative 
Agent and the Lenders may treat each Person whose name is recorded in the Register as a Lender hereunder 
for all purposes of this Agreement. The Register shall be available for inspection by the Borrower or any 
Lender at any reasonable time and from time to time upon reasonable prior notice. 

(c) Upon its receipt of an Assignment and Acceptance executed by the parties thereto, together 
with any Term Notes subject to such assignment and payment of the processing fee, the Administrative 
Agent shall, if such Assignment and Acceptance has been completed, (i) accept such Assignment and 
Acceptance, (ii) record the information contained therein in the Register, and (iii) give prompt notice thereof 
to the parties thereto. 

(d) Each Lender may sell participations to one or more Persons in all or a portion of its rights 
and/or obligations under this Agreement (including all or a portion of its Commitments or its Loans) 
provided. 
such Lender shall remain solely responsible to the other parties hereto for the performance of such 
obligations, (iii) the participant shall be entitled to the benefit of the yield protection provisions contained 
in Sections 2.9, 2.10 and 2.12 (subject to the requirements and limitations therein, including the 
requirements under Section 2.12(f) (it being understood that the documentation required under Section 
2.12(f) shall be delivered to the participating Lender)), but with respect to any particular participant, to no 
greater extent than the Lender that sold the participation to such participant except to the extent such 
entitlement to receive a greater payment results from a Change in Law that occurs after the participant 
acquired the applicable participation, and the right of set-off contained in Section 7.4, and (iv) the Borrower 
shall continue to deal solely an
obligations under this Agreement, and such Lender shall retain the sole right to enforce the obligations of 
the Borrower relating to its Loans and its Term Notes and to approve any amendment, modification, or 
waiver of any provision of this Agreement (other than amendments, modifications, or waivers decreasing 
the amount of principal of or the rate at which interest is payable on such Loans or Term Notes, extending 
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any scheduled principal payment date or date fixed for the payment of interest on such Loans or Term 
Notes, or extending its Commitment). Each Lender that sells a participation shall, acting solely for this 
purpose as a non-fiduciary agent of the Borrower, maintain a register on which it enters the name and 

Participant Register
Lender shall have any obligation to disclose all or any portion of the Participant Register (including the 

, loans, 
or its other obligations under any Credit Document) to any Person except to the extent that such disclosure 
is necessary to establish that such commitment, loan, letter of credit or other obligation is in registered form 
under Section 5f.103-1(c) of the United States Treasury Regulations. The entries in the Participant Register 
shall be conclusive absent manifest error, and such Lender shall treat each Person whose name is recorded 
in the Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary. For the avoidance of doubt, the Administrative Agent (in its 
capacity as Administrative Agent) shall have no responsibility for maintaining a Participant Register. 

(e) Notwithstanding any other provision set forth in this Agreement, any Lender may at any 
time pledge or assign a security interest in all or any portion of its rights under this Agreement to secure 
obligations of such Lender, including any pledge or assignment to secure obligations to a Federal Reserve 
Bank or any other central bank having jurisdiction over such Lender; provided that no such pledge or 
assignment shall release such Lender from any of its obligations hereunder or substitute any such pledgee 
or assignee for such Lender as a party hereto. 

(f) Any Lender may furnish any information concerning the Borrower or any of its 
Subsidiaries in the possession of such Lender from time to time to assignees and participants (including 
prospective assignees and participants), subject, however, to the provisions of the following Section 9.8. 

Section 9.8. Confidentiality. Each of the Administrative Agent and the Lenders agrees to 
maintain the confidentiality of the Information (as defined below), except that Information may be disclosed 
(a) agents, including accountants, legal counsel 
and other advisors (it being understood that the Persons to whom such disclosure is made will be informed 
of the confidential nature of such Information and instructed to keep such Information confidential), (b) to 
the extent requested by any Governmental Authority (including any self-regulatory authority, such as the 
National Association of Insurance Commissioners), (c) to the extent required by applicable laws or 
regulations or by any subpoena or similar legal process, (d) to any other party to this Agreement, (e) in 
connection with the exercise of any remedies hereunder or under any other Credit Document or any suit, 
action or proceeding relating to this Agreement or the enforcement of rights hereunder of under any other 
Credit Document, (f) subject to an agreement containing provisions substantially the same as those of this 
Section, to (i) any assignee of or participant in, or any prospective assignee of or participant in, any of its 
rights or obligations under this Agreement or (ii)  any actual or prospective counterparty (or its advisors) 
to any swap or derivative transaction relating to the Borrower and its obligations, (g) on a confidential basis 
to (1) any rating agency in connection with rating the Borrower or its Subsidiaries or the credit facilities 
provided for herein, (2) the CUSIP Service Bureau or any similar agency in connection with the issuance 
and monitoring of identification numbers with respect to the credit facilities provided for herein or (3) to 
market data collectors, (h) with the consent of the Borrower or (i) to the extent such Information (i) becomes 
publicly available other than as a result of a breach of this Section or (ii) becomes available to the 
Administrative Agent or any Lender on a non-confidential basis from a source other than the Borrower.  

Information
to the Borrower or its business, other than any such information that is available to the Administrative 
Agent or any Lender on a non-confidential basis prior to disclosure by the Borrower and other than 
information pertaining to this Agreement routinely provided by arrangers to data service providers, 
including league table providers, that serve the lending industry; provided that, in the case of information 
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received from the Borrower after the date hereof, such information is clearly identified at the time of 
delivery as confidential.  Any Person required to maintain the confidentiality of Information as provided in 
this Section shall be considered to have complied with its obligation to do so if such Person has exercised 
the same degree of care to maintain the confidentiality of such Information as such Person would accord to 
its own confidential information.  The Borrower hereby authorizes CFS and its Affiliates, at their respective 
sole expense, but without any prior approval by the Borrower, to publish such tombstones and give such 
other publicity to this Agreement as each may from time to time determine in its sole discretion.  The 
foregoing authorization shall remain in effect unless and until the Borrower notifies CFS in writing that 
such authorization is revoked. 

Section 9.9. Notices. Etc. 

(a) Except as provided in paragraph (b) below, all notices and other communications (other 
than Notices of Borrowing and Notices of Continuation or Conversion, which are governed by Article 2 of 
this Agreement) shall be in writing and hand delivered with written receipt, sent by a nationally recognized 
overnight courier, or sent by certified mail, return receipt requested as follows: if to a Credit Party, as 
specified on Schedule 9.9, if to the Administrative Agent, at its credit contact specified under its name on 
Schedule 9.9, and if to any Lender at is credit contact specified in its Administrative Questionnaire. Each 
party may change its notice address by written notification to the other parties. All such notices and 
communications shall be effective when delivered, except that notices and communications to any Lender 
pursuant to Article 2 shall not be effective until received notices delivered through electronic 
communications to the extent provided in paragraph (b) below, shall be effect as provided in said paragraph 
(b). 

(b) Notices and other communications to the Administrative Agent and each Lender hereunder 
may be delivered or furnished by electronic communication (including e-mail or the Platform) pursuant to 
procedures approved by the Administrative Agent; provided that (i) such communication is followed 
promptly by an original delivered in accordance with paragraph (a) above and (ii) the foregoing shall not 
apply to notices to the Administrative Agent or any Lender pursuant to Article 2 if such Person has notified 
the Borrower that it is incapable of receiving notices under such article by electronic communication. 
Unless the Administrative Agent otherwise prescribes, notices and other communications sent to an e-mail 

 (such as 
-mail or other written acknowledgment), 

and (B) notices or communications posted to the Platform shall be deemed received upon the deemed receipt 
by the intended recipient at its e-mail address as described in the foregoing clause (1) of notification that 
such notice or communication is available and identifying the website address therefor. 

Section 9.10. Usury Not Intended. It is the intent of each Credit Party and each Lender in the 
execution and performance of this Agreement and the other Credit Documents to contract in strict 
compliance with applicable usury laws, including conflicts of law concepts, governing the Loans of each 
Lender including such applicable laws of the State of New York, if any, and the United States of America 
from time to time in effect. In furtherance thereof, the Lenders and the Credit Parties stipulate and agree 
that none of the terms and provisions contained in this Agreement or the other Credit Documents shall ever 
be construed to create a contract to pay, as consideration for the use, forbearance or detention of money, 
interest at a rate in excess of the Maximum Rate and that for purposes of thi
include the aggregate of all charges which constitute interest under such laws that are contracted for, 
charged or received under this Agreement; and in the event that, notwithstanding the foregoing, under any 
circumstances the aggregate amounts taken, reserved, charged, received or paid on the Loans, include 
amounts which by applicable law are deemed interest which would exceed the Maximum Rate, then such 
excess shall be deemed to be a mistake and each Lender receiving same shall credit the same on the principal 
of its Term Notes (or if such Term Notes shall have been paid in full, refund said excess to the Borrower). 
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In the event that the maturity of the Term Notes are accelerated by reason of any election of the holder 
thereof resulting from any Event of Default under this Agreement or otherwise, or in the event of any 
required or permitted prepayment, then such consideration that constitutes interest may never include more 
than the Maximum Rate, and excess interest, if any, provided for in this Agreement or otherwise shall be 
canceled automatically as of the date of such acceleration or prepayment and, if theretofore paid, shall be 
credited on the applicable Term Notes (or, if the applicable Term Notes shall have been paid in full, 
refunded to the Borrower of such interest). In determining whether or not the interest paid or payable under 
any specific contingencies exceeds the Maximum Rate, the Credit Parties and the Lenders shall to the 
maximum extent permitted under applicable law amortize, prorate, allocate and spread in equal parts during 
the period of the full stated term of the Term Notes all amounts considered to be interest under applicable 
law at any time contracted for, charged, received or reserved in connection with the Obligations. The 
provisions of this Section 9.10 shall control over all other provisions of this Agreement or the other Credit 
Documents which may be in apparent conflict herewith. 

Section 9.11. Usury Recapture. In the event the rate of interest chargeable under this Agreement 
at any time is greater than the Maximum Rate, the unpaid principal amount of the Loans shall bear interest 
at the Maximum Rate until the total amount of interest paid or accrued on the Loans equals the amount of 
interest which would have been paid or accrued on the Loans if the stated rates of interest set forth in this 
Agreement had at all times been in effect. In the event, upon payment in full of the Loans, the total amount 
of interest paid or accrued under the terms of this Agreement and the Loans is less than the total amount of 
interest which would have been paid or accrued if the rates of interest set forth in this Agreement had, at all 
times, been in effect, then the Borrower shall, to the extent permitted by applicable law, pay the 
Administrative Agent for the account of the Lenders an amount equal to the difference between (i) the lesser 
of (A) the amount of interest which would have been charged on its Loans if the Maximum Rate had, at all 
times, been in effect and (B) the amount of interest which would have accrued on its Loans if the rates of 
interest set forth in this Agreement had at all times been in effect and (ii) the amount of interest actually 
paid under this Agreement on its Loans. In the event the Lenders ever receive, collect or apply as interest 
any sum in excess of the Maximum Rate, such excess amount shall, to the extent permitted by law, be 
applied to the reduction of the principal balance of the Loans, and if no such principal is then outstanding, 
such excess or part thereof remaining shall be paid to the Borrower. 

Section 9.12. Governing Law; Service of Process.  The Credit Documents (other than those 
containing a contrary express choice of law provision) shall be governed by and construed in accordance 
with the laws of the State of New York and, to the extent applicable, the Bankruptcy Code.  Each party to 
this Agreement irrevocably consents to service of process in the manner provided for notices in Section 9.9.  
Nothing in this Agreement or any other Credit Document will affect the right of any party to this Agreement 
to serve process in any other manner permitted by law. 

Section 9.13. Submission to Jurisdiction.  Each Credit Party hereby irrevocably and 
unconditionally submits, for itself and its property, to the exclusive jurisdiction of the Bankruptcy Court or, 
if the Bankruptcy Court does not have (or abstains from) jurisdiction, any U.S. Federal or New York State 
court sitting in New York, New York in any action or proceeding arising out of or relating to any Credit 
Documents, or for recognition or enforcement of any judgment, and each of the parties hereto hereby 
irrevocably and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such New York State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be conclusive 
and may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by law.  
Nothing in this Agreement or any other Credit Document shall affect any right that the Administrative 
Agent or any Lender may otherwise have to bring any action or proceeding relating to this Agreement or 
any other Credit Document against any Credit Party or its properties in the courts of any jurisdiction.  Each 
Credit Party hereby irrevocably and unconditionally waives, to the fullest extent it may legally and 
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effectively do so, any objection which it may now or hereafter have to the laying of venue of any suit, action 
or proceeding arising out of or relating to this Agreement or any other Credit Document in any court referred 
to in this Section.  Each of the parties hereto hereby irrevocably waives, to the fullest extent permitted by 
law, the defense of an inconvenient forum to the maintenance of such action or proceeding in any such 
court. 

Section 9.14. Execution in Counterparts; Electronic Execution.  (a) This Agreement may be 
executed in any number of counterparts and by different parties hereto in separate counterparts, each of 
which when so executed shall be deemed to be an original and all of which taken together shall constitute 
one and the same agreement and (b) delivery of an executed counterpart of a signature page of (x) this 
Agreement, (y) any other Credit Document and/or (z) any document, amendment, approval, consent, 
information, notice (including, for the avoidance of doubt, any notice delivered pursuant to Section 9.9), 
certificate, request, statement, disclosure or authorization related to this Agreement, any other Credit 

Ancillary Document
is an Electronic Signature transmitted by telecopy, emailed pdf. or any other electronic means that 
reproduces an image of an actual executed signature page shall be effective as delivery of a manually 
executed counterpart of this Agreement, such other Credit Document or such Ancillary Document, as 

t in or 
relating to this Agreement, any other Credit Document and/or any Ancillary Document shall be deemed to 
include Electronic Signatures, deliveries or the keeping of records in any electronic form (including 
deliveries by telecopy, emailed pdf. or any other electronic means that reproduces an image of an actual 
executed signature page), each of which shall be of the same legal effect, validity or enforceability as a 
manually executed signature, physical delivery thereof or the use of a paper-based recordkeeping system, 
as the case may be; provided that nothing herein shall require the Administrative Agent to accept Electronic 
Signatures in any form or format without its prior written consent and pursuant to procedures approved by 
it; provided, further, without limiting the foregoing, (i) to the extent the Administrative Agent has agreed 
to accept any Electronic Signature, the Administrative Agent and each of the Lenders shall be entitled to 
rely on such Electronic Signature purportedly given by or on behalf of the Borrower or any other Credit 
Party without further verification thereof and without any obligation to review the appearance or form of 
any such Electronic signature and (ii) upon the request of the Administrative Agent or any Lender, any 
Electronic Signature  shall be promptly followed by a manually executed counterpart.  Without limiting the 
generality of the foregoing, the Borrower and each Credit Party hereby (i) agree that, for all purposes, 
including without limitation, in connection with any workout, restructuring, enforcement of remedies, 
bankruptcy proceedings or litigation among the Administrative Agent, the Lenders, the Borrower and the 
Credit  Parties, Electronic Signatures transmitted by telecopy, emailed pdf. or any other electronic means 
that reproduces an image of an actual executed signature page and/or any electronic images of this 
Agreement,  any other Credit Document and/or any Ancillary Document shall have the same legal effect, 
validity and enforceability as any paper original, (ii) the Administrative Agent and each of the Lenders may, 
at its option, create one or more copies of this Agreement, any other Credit Document and/or any Ancillary 
Document in the form of an imaged electronic record in any format, which shall be deemed created in the 

records shall be considered an original for all purposes and shall have the same legal effect, validity and 
enforceability as a paper record), (iii) waives any argument, defense or right to contest the legal effect, 
validity or enforceability of this Agreement, any other Credit Document and/or any Ancillary Document 
based solely on the lack of paper original copies of this Agreement, such other Credit Document and/or 
such Ancillary Document, respectively, including with respect to any signature pages thereto and (iv) 

and/or any L
pdf. or any other electronic means that reproduces an image of an actual executed signature page, including 
any liabilities arising as a result of the failure of the Borrower and/or any Credit Party to use any available 
security measures in connection with the execution, delivery or transmission of any Electronic Signature. 
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Section 9.15. WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY WAIVES, TO 
THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A 
TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF 
OR RELATING TO THIS AGREEMENT, ANY OTHER CREDIT DOCUMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY (WHETHER BASED ON 
CONTRACT, TORT OR ANY OTHER THEORY).  EACH PARTY HERETO (A) CERTIFIES THAT 
NO REPRESENTATIVE, OTHER AGENT (INCLUDING ANY ATTORNEY) OF ANY OTHER 
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY 
WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER 
AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL 
WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.16. [Reserved].  

Section 9.17. USA Patriot Act. Each Lender that is subject to the Patriot Act and the 
Administrative Agent (for itself and not on behalf of any Lender) hereby notifies each Credit Party that 
pursuant to the requirements of the Patriot Act it is required to obtain, verify and record information that 
identifies such Credit Party, which information includes the name and address of such Credit Party and 
other information that will allow such Lender or the Administrative Agent, as applicable, to identify such 
Credit Party in accordance with the Patriot Act. 

Section 9.18. No Fiduciary or Agency Relationship. The Borrower acknowledges and agrees, 

those obligations expressly set forth herein and in the other Credit Documents and each Lender Party is 
acting s
Credit Documents and the transaction contemplated therein and not as a financial advisor or a fiduciary to, 
or an agent of, the Borrower or any other person.  The Borrower agrees that it will not assert any claim 
against any Lender Party based on an alleged breach of fiduciary duty by such Lender Party in connection 
with this Agreement and the transactions contemplated hereby.  Additionally, the Borrower acknowledges 
and agrees that no Lender Party is advising the Borrower as to any legal, tax, investment, accounting, 
regulatory or any other matters in any jurisdiction.  The Borrower shall consult with its own advisors 
concerning such matters and shall be responsible for making its own independent investigation and 
appraisal of the transactions contemplated hereby, and the Lender Parties shall have no responsibility or 
liability to the Borrower with respect thereto.  The Borrower further acknowledges and agrees, and 

service securities or banking firm engaged in securities trading and brokerage activities as well as providing 
investment banking and other financial services.  In the ordinary course of business, any Lender Party may 
provide investment banking and other financial services to, and/or acquire, hold or sell, for its own accounts 
and the accounts of customers, equity, debt and other securities and financial instruments (including bank 
loans and other obligations) of, the Borrower and other companies with which the Borrower may have 
commercial or other relationships.  With respect to any securities and/or financial instruments so held by 
any Lender Party or any of its customers, all rights in respect of such securities and financial instruments, 
including any voting rights, will be exercised by the holder of the rights, in its sole discretion.  In addition, 
the Borrower acknowledges and agrees, an
Party and its affiliates may be providing debt financing, equity capital or other services (including financial 
advisory services) to other companies in respect of which the Borrower may have conflicting interests 
regarding the transactions described herein and otherwise.  No Lender Party will use confidential 
information obtained from the Borrower by virtue of the transactions contemplated by the Credit 
Documents or its other relationships with the Borrower in connection with the performance by such Lender 
Party of services for other companies, and no Lender Party will furnish any such information to other 
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companies.  The Borrower also acknowledges that no Lender Party has any obligation to use in connection 
with the transactions contemplated by the Credit Documents, or to furnish to the Borrower, confidential 
information obtained from other companies. 

Section 9.19. [Reserved].  

Section 9.20. Acknowledgement and Consent to Bail-In of EEA Financial Institutions. 
Notwithstanding anything to the contrary in any Credit Document or in any other agreement, arrangement 
or understanding among any such parties, each party hereto acknowledges that any liability of any EEA 
Financial Institution arising under any Credit Document, may be subject to the Write-Down and Conversion 
Powers of an EEA Resolution Authority and agrees and consents to, and acknowledges and agrees to be 
bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto that is an 
EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(c) a reduction in full or in part or cancellation of any such liability; 

(d) a conversion of all, or a portion of, such liability into shares or other instruments of 
ownership in such EEA Financial Institution, its parent entity, or a bridge institution that may be issued to 
it or otherwise conferred on it, and that such shares or other instruments of ownership will be accepted by 
it in lieu of any rights with respect to any such liability under this Agreement or any other Credit Document; 
or 

(e) the variation of the terms of such liability in connection with the exercise of the Write-
Down and Conversion Powers of any EEA Resolution Authority. 

Section 9.21. Integration. THIS WRITTEN AGREEMENT AND THE CREDIT 
DOCUMENTS, AS DEFINED IN THIS AGREEMENT, REPRESENT THE FINAL AGREEMENT 
AMONG THE PARTIES AND SUPERSEDE ALL PRIOR UNDERSTANDINGS AND AGREEMENTS, 
WHETHER WRITTEN OR ORAL, RELATING TO THE TRANSACTIONS PROVIDED FOR HEREIN 
AND THEREIN. ADDITIONALLY, THIS AGREEMENT AND THE CREDIT DOCUMENTS MAY 
NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT 
ORAL AGREEMENTS OF THE PARTIES. TO THE EXTENT THERE ARE ANY INCONSISTENCIES 
BETWEEN THE TERMS OF THIS AGREEMENT OR ANY CREDIT DOCUMENT AND THE DIP 
ORDER, THE PROVISIONS OF THE DIP ORDER SHALL GOVERN. 

THERE ARE NO ORAL AGREEMENTS AMONG THE PARTIES. 

IN EXECUTING THIS AGREEMENT, EACH CREDIT PARTY HEREBY WARRANTS AND 
REPRESENTS IT IS NOT RELYING ON ANY STATEMENT OR REPRESENTATION OTHER THAN 
THOSE IN THIS AGREEMENT AND IS RELYING UPON ITS OWN JUDGMENT AND ADVICE OF 
ITS ATTORNEYS. 

Section 9.22. Several Obligations; Nonreliance; Violation of Law.  The respective obligations 
of the Lenders hereunder are several and not joint and the failure of any Lender to make any Loan or 
perform any of its obligations hereunder shall not relieve any other Lender from any of its obligations 
hereunder.  Each Lender hereby represents that it is not relying on or looking to any margin stock (as defined 
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in Regulation U of the Board) for the repayment of the Borrowings provided for herein.  Anything contained 
in this Agreement to the contrary notwithstanding, no Lender shall be obligated to extend credit to the 
Borrower in violation of any applicable law. 

Section 9.23. Disclosure.  Each Credit Party and each Lender hereby acknowledges and agrees 
that the Administrative Agent and/or its Affiliates from time to time may hold investments in, make other 
loans to or have other relationships with any of the Credit Parties and their respective Affiliates.  

Section 9.24. Appointment for Perfection.  Each Lender hereby appoints each other Lender as 
its agent for the purpose of perfecting Liens, for the benefit of the Administrative Agent and the other 
Secured Parties, in assets which, in accordance with Article 9 of the UCC or any other applicable law can 
be perfected only by possession or control.  Should any Lender (other than the Administrative Agent) obtain 
possession or control of any such Collateral, such Lender shall notify the Administrative Agent thereof, 

Administrative Agent or otherwise deal with such 
instructions.  

Section 9.25. [Reserved].   

[Remainder of this page intentionally left blank. Signature pages follow.] 

Case 20-33495   Document 144   Filed in TXSB on 07/16/20   Page 286 of 291



 

 
US-DOCS\116797626.16 

Exhibit C 

Lien Priority Ranking 

 

 

LIEN PRIORITY ON 

COLLATERAL 

Term Loan Priority 

Collateral 

ABL Priority 

Collateral 

Other Encumbered 

Collateral 

(not Prepetition ABL 

Collateral or Term 

Loan Priority 

Collateral) 

1 Carve-Out Carve-Out Carve-Out 

2 DIP Term Loan Liens DIP ABL Liens Other Liens 

3 DIP ABL Liens Prepetition ABL Liens 

 

DIP Term Loan Liens 

4 ABL Adequate 
Protection Liens 

ABL Adequate 
Protection Liens 

DIP ABL Liens 

5  DIP Term Loan Liens ABL Adequate 
Protection Liens 
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Schedule 1 

Initial DIP Budget 
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                              United States Bankruptcy Court
                               Southern District of Texas

In re:                                                              Case No. 20-33495-drj
Hi-Crush Inc.                                                       Chapter 11
         Debtor
                                                               CERTIFICATE OF NOTICE
District/off: 0541-4          User: emiller               Page 1 of 2                  Date Rcvd: Jul 14, 2020
                              Form ID: pdf002             Total Noticed: 3

Notice by first class mail was sent to the following persons/entities by the Bankruptcy Noticing Center on
Jul 16, 2020.
db             +Hi-Crush Inc.,   1330 Post Oak Blvd., Suite 600,   Houston, TX 77056-3166
cr             +Howard County Tax Office, et al,   c/o Laura J. Monroe,
                 Perdue, Brandon, Fielder, Collins & Mott,   PO Box 817,   Lubbock, TX 79408-0817
op             +Kurtzman Carson Consultants LLC,   222 N Pacific Coast Highway,   3rd Floor,
                 El Segundo, CA 90245-5614

Notice by electronic transmission was sent to the following persons/entities by the Bankruptcy Noticing Center.
NONE.                                                                                       TOTAL: 0

           ***** BYPASSED RECIPIENTS (undeliverable, * duplicate) *****
cr              Ad Hoc Group of Holders
cr              CIT Bank, N.A.
cr              Cantor Fitzgerald Securities, as DIP Term Loan Age
cr              Chevron U.S.A. Inc.
cr              JPMORGAN CHASE BANK, N.A.
cr              Trinity Industries Leasing Co.
                                                                                            TOTALS: 6, * 0, ## 0

Addresses marked ’+’ were corrected by inserting the ZIP or replacing an incorrect ZIP.
USPS regulations require that automation-compatible mail display the correct ZIP.

Transmission times for electronic delivery are Eastern Time zone.

I, Joseph Speetjens, declare under the penalty of perjury that I have sent the attached document to the above listed entities in the manner
shown, and prepared the Certificate of Notice and that it is true and correct to the best of my information and belief.

Meeting of Creditor Notices only (Official Form 309): Pursuant to Fed. R. Bank. P. 2002(a)(1), a notice containing the complete Social
Security Number (SSN) of the debtor(s) was furnished to all parties listed.  This official court copy contains the redacted SSN as required
by the bankruptcy rules and the Judiciary’s privacy policies.

Date: Jul 16, 2020                                                                           Signature:   /s/Joseph Speetjens

_

                                                CM/ECF NOTICE OF ELECTRONIC FILING

The following persons/entities were sent notice through the court’s CM/ECF electronic mail (Email)
system on July 13, 2020 at the address(es) listed below:
              Ashley L. Harper   on behalf of Debtor   Hi-Crush Inc. ashleyharper@HuntonAK.com
              Cristina Walton Liebolt   on behalf of Creditor   JPMORGAN CHASE BANK, N.A. 
               Cristina.liebolt@stblaw.com
              Daniel Latham Biller   on behalf of Creditor   JPMORGAN CHASE BANK, N.A. Daniel.biller@stblaw.com
              Edward L Ripley   on behalf of Creditor   Chevron U.S.A. Inc. eripley@andrewsmyers.com
              Elisha  Graff   on behalf of Creditor   JPMORGAN CHASE BANK, N.A. egraff@stblaw.com
              Evan  Gershbein   on behalf of Other Prof.   Kurtzman Carson Consultants LLC 
               ECFpleadings@kccllc.com,  ecfpleadings@kccllc.com
              Hector  Duran, Jr   on behalf of U.S. Trustee   US Trustee Hector.Duran.Jr@usdoj.gov
              John F Higgins, IV   on behalf of Creditor   Ad Hoc Group of Holders jhiggins@porterhedges.com,  
               emoreland@porterhedges.com;eliana-garfias-8561@ecf.pacerpro.com;mwebb@porterhedges.com
              John F Higgins, IV   on behalf of Creditor   Cantor Fitzgerald Securities, as DIP Term Loan Agent 
               jhiggins@porterhedges.com,  
               emoreland@porterhedges.com;eliana-garfias-8561@ecf.pacerpro.com;mwebb@porterhedges.com
              Laura J Monroe   on behalf of Creditor   Howard County Tax Office, et al lmbkr@pbfcm.com,  
               krobertson@ecf.inforuptcy.com
              Michael L. Schein   on behalf of Creditor   CIT Bank, N.A. mschein@vedderprice.com
              Omar Jesus Alaniz   on behalf of Creditor   Trinity Industries Leasing Co. 
               omar.alaniz@bakerbotts.com,  omar-alaniz-2648@ecf.pacerpro.com
              Stephen Douglas Statham   on behalf of U.S. Trustee   US Trustee stephen.statham@usdoj.gov
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Inc. TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Services LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   PropDispatch LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Holdings LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Investments Inc. 
               TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   FB Logistics, LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Permian Sand LLC 
               TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Pronghorn Logistics, LLC 
               TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   PDQ Properties LLC TadDavidson@HuntonAK.com
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District/off: 0541-4          User: emiller               Page 2 of 2                  Date Rcvd: Jul 14, 2020
                              Form ID: pdf002             Total Noticed: 3

The following persons/entities were sent notice through the court’s CM/ECF electronic mail (Email)
system (continued)
              Timothy Alvin Davidson, II   on behalf of Debtor   OnCore Processing LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Pronghorn Logistics Holdings, LLC 
               TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Augusta LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush LMS LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush PODS LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   D & I Silica, LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Whitehall LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   BulkTracer Holdings LLC 
               TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Wyeville Operating LLC 
               TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Proppants LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   FB Industries USA Inc. TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Blair LLC TadDavidson@HuntonAK.com
              Timothy Alvin Davidson, II   on behalf of Debtor   Hi-Crush Canada Inc. TadDavidson@HuntonAK.com
              US Trustee   USTPRegion07.HU.ECF@USDOJ.GOV
                                                                                            TOTAL: 36
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