
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

HRI HOLDING CORP., et al.l

Debtors.

Chapter 11

Case No. 19-12415 (MFW)

(Jointly Administered)

Ref. No.4l

CERTIFICATION OF COUNSEL

I, Matthew R. Pierce, proposed counsel to the above-captioned debtors and debtors in

possession (the "Debtors") hereby certify as follows to the best of my knowledge, information

and belief:

1. On November 74,2019 (the "Petition Date"), the Debtors filed voluntary petitions

for relief under Chapter 11 of Title 11 of the United States Code, 11 U.S.C. $$ 101 , et seq. in the

United States Bankruptcy Court for the District of Delaware (the "Coutt").

2. On the Petition Date, the Debtors filed the Debtors'Application.for an Order

Authorizing the (I) Retention of M-III Advisory Partners, LP and (lI) Designation of MaÍthew R.

Manning as Chief Reslructuring Officer, Nunc Pro Tunc to the Petition Dute lD.I.41] (the "M-

III Retention Application").

' The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:

HRI Holding Corp. (4677), Houlihan's Restaurants, Inc. (8489), HDJG Corp. (3479), Red Steer, lnc. (2214), Sam
Wilson's/Kansas, Inc. (5739), Darryl's of St. Louis County, lnc. (7177), DarryÌ's of Overland Park, Inc. (3015),

Houlihan's of Ohio, Inc. (64 l0), HRI O'Fallon, lnc. (4539), Algonquin Houlihan's Restaurant, L.L.C. (0449),
Geneva Houlihan's Restaurant, L.L.C. (3 156), Hanley Station Houlihan's Restaurant, LLC (4948), Houlihan's
Texas Holdings, Inc. (5485), Houlihan's Restaurants of Texas, Inc. (4948), JGIL Mill OP LLC (0741), JGIL
Millburn, LLC (6071), JGIL Milburn Op LLC (N/A), JGIL, LLC (5485), JGIL Holding Corp. (N/A), JGIL Omaha,

LLC (5485), HOP NJ NY, LLC (1106), HOP Farmingdale LLC (1273), HOP Cherry Hill LLC (5012), HOP
Paramus LLC (5154), HOP Lawrenceville LLC (5239), HOP Brick LLC (4416), HOP Secaucus LLC (5946), HOP

Heights LLC (6017), HOP Bayonne LLC (7185), HOP F'airfield LLC (8068), HOP Ramsey LLC (8657), HOP

Bridgewater LLC (1005), HOP Parsippany LLC (1520), HOP Westbury LLC (2352), HOP Weehawken LLC
(2571), HOP New Brunswick LLC (2637), HOP Holmdel LI-C (2638), HOP Woodbridge LLC (8965), and

Houlihan's of Chesterfield, Inc. (5073). The Debtors' corporate headquafiers and the mailing address is 8700 State

Line Road, Suite 100, Leawood, Kansas 66206.
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3. As of the date hereof, no formal objections or other responses to the M-III

Retention Application have been filed or served on the Debtors. However, the Debtors received

informal comments on the proposed form of order from the Office of the United States Trustee

(the "UST").

4. To resolve the informal comments of the UST, the Debtors have revised the

proposed form of order (the "Revised Order"), a copy of which is attached hereto as sþ!þ!!3!.

A copy of the Revised Order compared against the proposed order attached to the M-III

Retention Application is attached hereto as ExþiþilE. The UST has no objection to the entry of

the Revised Order. In accordance with the Court's electronic order processing procedures, a

clean copy of the Revised Order shall be uploaded to CMiECF.

5. Accordingly, the Debtors respectfully request that the Court enter the Revised

Order at its earliest convenience.

Dated: December 4,2019
Wilmington, Delaware

TH COBB LLP

Adam G. Landis o.3407)
Kimberly A. Brown (No. 5138)
Matthew R. Pierce (No. 5946)
Nicolas E. Jenner (No. 6554)
919 Market Street, Suite 1800
Wilmington, Delaware 1 9801
Telephone: (302) 467 -4400
Facsimile: (302) 467 -4450
Email: landis@lrclaw.com

brown@lrclaw.com
pierce@lrclaw.com
jenner@lrclaw.com

Proposed Counsel þr the Debtors
and D ebtors -In- P o s s es s ion
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IN THB UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

HRI HOLDING CORP ., et al.l

Debtors.

Chapter 11

Case No. 19-12415 (MFW)

(Jointly Administered)

Ref. No.4l

ORDER AUTHORIZING DEBTORS TO (I) Rß,TAIN M-III ADVISORY
PARTNERS, LP AND (II) DESIGNATE MATTHEW R. MANNING AS CHIEF
RESTRUCTURING OFFICER. NUNC O TIINC TO THE, PBTITION DATE

Upon the application (the "Application")' of the above-captioned debtors and debtors in

possession (collectively, the "Debtors") for entry of an order (this "Order") authorizing the

Debtors to (a) retain and employ M-III Advisory Partners, LP ("M-III") and (b) designate

Matthew R. Manning as Chief Restructuring Officer ("CRO") pursuant to the terms of the

engagement letter by and among the Debtors and M-III, dated June 21, 2019 (the "Engagement

Letter"), a copy of which is attached hereto as Exhibit 1 , nLtnc pro tunc to the Petition Date, all

as more fully set forth in the Application; and upon the First Day Declaration; and this Court

having jurisdiction over this matter pursuant to 28 U.S.C. $$ 157 and 1334 and the Amended

Standing Order of Re.ference from the United States District Court for the District of Delaware,

'The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:

HRI Holding Corp. (4677), Houlihan's Restaurants, Inc. (8489), HDJG Corp. (3479), Red Steer, Inc. (2214), Sarn

Wilson's/Kansas, Inc. (5739), Darryl's of St. Louis County, lnc. (7177), Darryl's of Overland Park, Inc. (3015),

Houlihan's of Ohio, lnc. (6410), HRI O'Fallon, Inc. (4539), Algonquin Houlihan's Restaurant, L.L.C. (0449),

Geneva Houlihan's Restaurant, L.L.C. (3 156), Hanley Station Houlihan's Restaurant, LLC (4948), Houlihan's
Texas Holdings, Inc. (5485), Houlihan's Restaurants of Texas, Inc. (4948), JGIL Mill OP LLC (0741), JGIL
Millburn, LLC (6071), JGIL Milburn Op LLC (N/A), JGIL, LLC (5485), JGIL Holding Corp. (N/A), JGIL Omaha,

LLC (5435), HOP NJ NY, LLC (1106), FIOP Farmingdale LLC (1273), HOP Cherry Hill LLC (5012), HOP

Paramus LLC (5154), HOP Lawrenceville LLC (5239), HOP Brick LLC (4416), HOP Secaucus LLC (5946), HOP

Heights LLC (6017), HOP Bayonne LLC (71S5), HOP F'airfield LLC (8068), HOP Ramsey LLC (8657), HOP

Bridgewater LLC (1005), HOP Parsippany LLC (1520), HOP Westbury LLC (2352), HOP 'Weehawken LLC
(2571), HOP New Brunswick LLC (2637)" I{OP Holmdel LLC (2638), HOP Woodbridge LLC (8965), and

Houlihan's of Chesterfield, Inc. (5073). The Debtors' corporate headquarters and the mailing address is 8700 State

I-ine Road, Suite 100, Leawood, Kansas 66206.

2 Capitalized terrns used but not defined herein have the meanings given to such terms in the Application.
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dated February 29,2012; and this Court having found that this is a core proceeding pursuant to

28 U.S.C. $ 157(bX2), and that this Court may enter a final order consistent with Article III of

the United States Constitution; and this Court having found that venue of this proceeding and the

Application in this district is proper pursuant to 28 U.S.C. $$ 1408 and 1409; and this Court

having found that the relief requested in the Application is in the best interests of the Debtors'

estates, their creditors, and other parties-in-interest; and this Court having found that the

Debtors' notice of the Application and opportunity for a hearing on the Application were

appropriate and no other notice need be provided; and this Court having reviewed the

Application and having heard the statements in support of the relief requested therein at a

hearing before this Court (the "Hearing"); and this Court having determined that the legal and

factual bases set forth in the Application and at the Hearing establish just cause for the relief

granted herein; and upon all of the proceedings had before this Courl; and after due deliberation

and sufficient cause appearing therefor; it is hereby

ORDERED that the Application is APPROVED as set forth herein; and it is further

ORDERED that pursuant to Bankruptcy Code sections 105(a) and 363(b), the Debtors

are authorized to (i) retain and employ M-III and (ii) designate Matthew R. Manning as Chief

Restructuring Officer, in each instance nunc pro tunc to the Petition Date; and it is further

ORDERED that the terms of the Engagement Letter, including without limitation the

compensation provisions and the indemnification provisions, are reasonable terms and conditions

of employment and are hereby approved; and it is further

ORDERED that upon employment and retention by the Debtors, Mr. Manning shall be

empowered and authorized to carry out all duties and responsibilities set forth in the Engagement

Letter; and it is further

2{ r 247,001 -w0058758,3}
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ORDERED that notwithstanding anything to the contrary in the Application or the

Engagement Letter, M-III's engagement is subject to the following terms

M-III and its affiliates shall not act as a financial advisor, claims
agent/claims administrator, or investor/acquirer in connection with
the above-captioned Chapter 11 Cases;

In the event the Debtors seek to have M-III personnel assume
executive ofhcer positions that are different than the positions
disclosed in the Application or to materially change the terms of
the engagement, a motion to modify the retention shall be filed;

o

o

a M-III shall submit reports of compensation earned and expenses
incurred on a monthly basis ("Compensation Reports") to the
Court with copies to the U.S. Trustee, and provide notice of the
same to the Notice Parties. M-III will endeavour to submit
Compensation Reports by the last day of the month for the
previous month. Compensation reports shall summarize the
services provided, and identify the compensation earned and

expenses incurred by M-III Personnel. The Notice Parties shall
have ten (10) days after the date each Compensation Report is
served upon them to object. Such reports shall contain summary
charts which describe the services provided, identify the
compensation earned by each executive officer and staff employee
provided, and itemize the expenses incurred. Time records shall
(i) be appended to the reports, (ii) contain detailed time entries
describing the task(s) performed, and (iii) be organized by project
category. Where personnel are providing services at an hourly
rate, the time entries shall identify the time spent completing each

task in 1/10 hour increments and the corresponding charge (time
multiplied by hourly rate) for each task; where personnel are

providing services at a "flat" rate, the time entries shall be kept in
hourly increments. All compensation and expenses shall be

subject to review by the Court in the event an objection is filed.
M-III will file its first Compensation Report by December 31,

2019, for the period covering the Petition Date through November
30,2019;

M-III shall file with the Court (and serve copies to the Notice
Parties) a report reflecting the M-III Personnel that worked on the
engagement for the intervening period ("Staff,rng Reports").
Staffing Reports shall include the names of all full- and part-time
M-III Personnel that provided services in these Chapter 11 Cases

during the prior period and each individual's hourly billing rate.

M-III will submit Staffing Reports by the last day of the month for
the previous month. The Notice Parties shall have ten (10) days

a
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a

a

o

after the date each Staffing Report is served upon them to object.
The Staffing Reports and M-III's staffing decisions will be subject
to review by the Court in the event an objection is filed. M-III will
endeavour to file its first Stafhng Report by December 31, 2019,
for the period covering the Petition Date through November 30,
2019. The f,rling of Compensation Reports shall satisfy M-III's
obligations to file and serve a separate monthly Staffing Report as

set forth herein, provided that the information required to be
included in the Staffing Report is contained in the Compensation
Report discussed herein;

Notwithstanding anything to the contrary contained in the
Application, Engagement Letter or any exhibits thereto, during the
course of the Chapter 11 Cases, M-III will only seek
reimbursement of actual and necessary expenses;

No principal, employee, or independent contractor of M-III and its
affiliates shall serve as a director of any of the above-captioned
Debtors during the pendency of the Chapter 11 Cases;

The Debtors are permitted to indemnify those persons serving as

corporate officers on the same terms as provided to the Debtors'
other off,rcers and directors under the corporate bylaws and
applicable state law, along with insurance coverage under the
Debtors' D&O policy;

For a period of three years after the conclusion of the engagement,
neither M-III nor any of its affiliates shall make any investments in
the Debtors or the reorganized Debtors;

M-III shall follow the applicable provisions of the Bankruptcy
Code, the Bankruptcy Rules and the Local Rules regarding
limitations on reimbursement of expenses; and

M-III shall make appropriate disclosures of any and all facts that
may have a bearing on whether M-III, its affiliates, or any
individuals working on the engagement have any conflict of
interest with or hold/represent a material adverse interest to, the
Debtors, their creditors, or other parties-in-interest. The obligation
to disclose identified in this subparagraph (l) is a continuing
obligation; and it is further

ORDERED that the Indemnification Provisions set forth in the Engagement Agreement

are approved, subject during the pendency of these Chapter 11 Cases to the following

o

o

a

4{ 1 247.001 -w00s8758.3 }
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a) If, before the earlier of (i) the entry of an order confirming a

chapter 11 plan in these Chapter 11 Cases (that order having
become a final order no longer subject to appeal), and (ii) the entry
of an order closing these Chapter 1 1 Cases, M-III believes that it is
entitled to the payment of any amounts by the Debtors on account
of the Debtors' indemnification, contribution and/or
reimbursement obligations under the Engagement Agreement, as

modified by this Order, including without limitation the
advancement of defense costs, M-III must file an application
therefore in this Court, and the Debtors may not pay any such
amounts to M-III before the entry of an order by this Court
approving such payment. This subparagraph (a) is intended only to
specify the period during which the Court shall have jurisdiction
over any request by M-III for indemnification, contribution or
reimbursement and is not a provision limiting the duration of the
Debtors' obligation to indemnify;

b) Subject to the provisions of subparagraph (c), below, the Debtors
are authorized to indemnify, and shall indemnify, M-III in
accordance with the Engagement Agreement for any claim arising
from related to or in connection with the services provided for,
whether prepetition or postpetition, in the Engagement Agreement;

c) Notwithstanding any provisions of the Engagement Agreement to
the contrary, the Debtors shall have no obligation to indemnify M-
III or provide contribution or reimbursement to M-III for any claim
or expense that is either (i) judicially determined to have resulted
primarily from the willful misconduct, gross negligence, bad faith
or self-dealing of M-III, or (ii) settled prior to a judicial
determination as to M-III's willful misconduct, gross negligence,
bad faith or self- dealing, but determined by the Court, after notice
and a hearing pursuant to this subparagraph (c), to be a claim or
expense for which M-III should not receive indemnity,
contribution or reimbursement under the terms of the Engagement
Agreement; and

d) There shall be no limitation of liability in favor of M-III for claims
arising with respect to services performed during the pendency of
this bankruptcy case; and it is fuither

ORDERED that to the extent there may be any inconsistency between the terms ofthe

Application, the Engagement Agreement and this Order, this Order shall govern; and it is further

ORDERED that success fees, transaction fees, or other back-end fees shall be approved

by the Court at the conclusion of these Chapter 11 Cases on a reasonableness standard and are

5{ 1247.001 -w0058758.3 }
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not being pre-approved by entry of this Order. No success fee, transaction fee or back-end fee

shall be sought upon conversion of the Chapter I 1 Cases, dismissal of the Chapter I 1 Cases for

cause or appointment of a trustee; and it is further

ORDERED that M-III is authorized to apply the Retainer to satisfy any unbilled or other

remaining prepetition fees and expenses M-III becomes aware of during its ordinary course

billing review and reconciliation. The remaining balance of the Retainer held by M-III shall be

treated as an evergreen retainer and be held by M-III as security throughout the Chapter 11 Cases

until M-III's fees and expenses are fully paid; and it is fuither

ORDERED that M-III shall use reasonable efforts to avoid any duplication of services

provided by any of the Debtors' other retained professionals in these Chapter 1 1 Cases; and it is

fuither

ORDERED that notice of the Application as provided therein shall be deemed good and

suffrcient notice of such Application and the requirements of Bankruptcy Rule 6004(a) and the

Local Rules are satisfied by such notice; and it is further

ORDERED that notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of

this Order are immediately effective and enforceable upon its entry; and it is further

ORDERED that the Debtors are authorizedto take all actions necessary to effectuate the

relief granted in this Order in accordance with the Application; and it is further

ORDERED that this Court shall retain jurisdiction with respect to all matters related to

the interpretation or implementation of this Order.

Dated: December _,2019
Wilmington, Delaware

THE HONORABLE MARY F. WALRATH
UNITED STATES BANKRUPTCY JUDGE

6{ l 247,001 -w00srì7s8,3 }
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Exhibit 1

Engagement Agreement
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PARTN ERS

June 2i,20lg

I'Ioul ìhan' s Restaurants, [nc.
8700 State Line Road - Suite 100

Learvoocl, Kansas 662t6
Attention: Miohael J. Archer

Engagement Letter
STRICTLY CONIIIDI'N'I'1AL

Ladies and Gentlemen:

'l'hís letter agreement (lhis"Agreentent") sets f'orth the terms anci conditions of the engagement of
M-IiI Advisory Partuers, LP to provide the Services described below (the "Engagement") Io
Houlilian's Restaurant.s, Inc. ancl cert¿lin of its afliliatcs (collectively, the "Clíenl"). M-lll ancl tlie
Client o¡s çof f çctively referred to ín this Agreement as the "Purties."

) 1. Services. The Clicnt hereby retains M-lli io provide, and M-III hereby agrees to
proúide,lvlafthc'lv lvf anning to serve as Chief,Restructuring OfÏicer (the "C,it()") of the Client. The
CRO will provide the floliovving servìces (the "ó'en,ice.s"), subjectto the dírcction of thc Client's
Board ol'I)irectors, Lrporl thc temls ancl sublect to the conditìons set fcrrth in this Agreement:

(i) Supervise. and if necessâry, assist the Client in the development and
administratioll of its short-term cash flow forecasting ancl related methodologies, as well
as its cash lnanageÍrent pianning;

(ii) Provide such assistance as reasonirbly may be lequired by management of the
Clierrt in connection lvith (i) development ol'ils busincss plan, (ii) any restructuring plans

and strategic alternatives intended to maximize the enterprise valuc and (iii) any related
fbrecasts thirt may be reciuired by creditor corstitr¡encies in connection with negotiations
or by the Client for other corporate prìrposes;

(iii) Supervise, and il'necessary, assist the professionals who are representing the
Client in the reot'ganization process or r,vho are working fbr the Client's various
stakeholders to coordinete their effbrt and individual work product in orcier io be consistent
with the Client's overali rcstructuring goals;

(iv) Assist, if required. the Client in communications and negotiations with its
outside constifuents, inclucling creditors, trade vendors and their respective advisors;

l\{-1ll An'rsonv P,rnrn¡lrts, LP " I30 Wßs1' 42Ð Si'lrur¿r, 1.71'H Fl-oolì, Nr¡w Yo¡tr<, NY 1003$
''-: Q1z) ?16"1491 . ¡': (212) 5li1'4532 Ê !vww.Mun,ArìrNnlìs.cnN{
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(v.) I¡ the event that the Clierit commences a bankruptcy Çase (the "Cløse"), the

Client so requests and, to the extent neÇessary, the relevant Uriited States Banknrptcy Court

(the "Court") so approves, assist the Client in obtaining and preseutir, g such infbrmation

as may be lequired by the parties in interest to the Case and bankruptcy process. including

any creditol:s' tjornmillees and the Courl; and

(vi) Provide such other services iìs alc reasonable and cttstomary for a CRO itt

connection with the administration and pt'osecuticin ol'a bankruptcy proceeding ot as IVi-

III and the Lllient shall otherrvise agree in r'vriting.

(b) ]'he CRO shall, in consultatjon and coordination with the Board of Directors o{'the

Client (fhe "ßourt'):

(a) serve as the principallìaison oÊthe Client to the Clierit's creditor constituencies

an{ other stakcholclers with respect to thc fiuancial artd operational mal1.crs rclating to the

Client; and

(b) leacl ancl direct the efforts of the Client and its professional advisoi's to develop

ilncl implernent rÊstructuring plans and other strategic allematives intended to maximize

the enterprise value of the Client.

The Cl{O shall bc assisted by such other M-tlI personnel, and the CRO and such personnel shall

cleclicate such time to the Engagement, as the CRO shall determine, in colrsultation with the.Board
i of Director-s of the Client, is required to provide the Services in a prof'essional manner and in

¿lccorclancc with the terms oithis Agreement. The CRO shall report to the lloard o1'Directoi's of
the Client.

Z. Engagement &nn. 'l'he lingagement sh¿rli commencg on the date ol'acceptance of this

Agreement and rnay be terminatecl by either Party at any time upon ten business days' lvritfen

,",o1i.*. F'oilolving any such termination, neither Party shall have f'urther liability to ihe other,

except rvith rcspeðt to f'ees ancl expenses earned anel inctlred through the date of termination and

any þrovisions trf this Agreement which are expressly statecl to survive its termination or

expiration.

3. Stalfing. (a) It is anticipaled that the team proviciing thc Services initially will bc

comprisec-l of the CRO and two other professionals. lt is N'l-tll's inteut to deliver the Services in

a¡ eifective ancl cost-efìfìcient manncr in accor<iance with the terms of this Agreement' In the

event that the CRO determines that ¿n increase in the size of tlre team is warrantcd, then the CRO

shall review such determination rvith the General Counsel and the Board of Directors prior to

making a change in the size of the team ín order to confirm th¿t such increase does not duplicate

the actlvities oIother employees of, or prof'essional advisors to. the Client. '['he members of the

tearli (other than the CJìOl are sub.iect to cliange by the CRO f}om time to time in its sole discretion.

(b) Noflvithstan<iing anything to the contrary contained herein, neither M-III nor any of
its personnel performing ihe Services hereunder is being retained as, or sbali be deemed to be, an

agent, employee, or director o1'the Client. bt¡t rathet'M-III shall be deemed to be an independent

'-

MdTT
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contr¿ctor fbr the CIient and such personnel shall remain employees of M-III, M-l1I is being
retained b),Client oniy as a consultant and shallhave no fiduciary duty to the Client or any of its
affìliates.

4. Conrper:sntion t"or Sergices. (a) fu{-l1l's compens¿rtion lbr services rendercd undcr this
Agreement shall be paid by the Client by wire transfel of inrmcdiatel,ri available funds (in
accordance with the instruclions attachetl hereto as Annex il or any subsequent instructions thaf
M-lll may fiom time to time provide to you) and wiil consist of the following:

(i) I{etainer: lvl-tll has previousiy been provided with a $25.000 retainer
pursuant to the Prior Engagement l,ctter describcd bclo'uv. Simultaneously with or as

promptiy as practicable after the execution of thi,s Agreement, M-tIl is to receive an
adclition¿rl $2-5,000 from the Client, such that M-lJi shall hold $50,000 in the aggregate (the
"Relainer") as a retainer for the Engagement. All billings hereunder will be paid by
clrawings against the Retainer and the Client shall be obligated to promptiy (and, in any
everìt, witl-Lin live business days) replenish the Ret¿riner to its initial arnilunt. The Retainer
is not intended to be an estimatc olthe fees and expenses fbr the lrngagement. N'l-lll will
hold the I{etainer until tlie conclusion ol'the EngagenÌent, at whjch time the lìnal billing
shall be applied against it, with âny excess being returnecì promptly to the Client and any
deficiency being prornptly paid h),thc Client.

(ii) Mgnlh]¡lges: As compensation for providing the Services hereuncler, lvl-
lll shaf I bc entitled to uon-refundable prof'essional l'ees based on the actual hours incured
by M-lil personnel on matters perlinent to this case (the "'MonÍhly Fees"). The Monthly
Fees shall be based npon the following hourly rirtes:

Profcssioual Hourlv Rate
lvlanaging Partner
Managing Director

Director
Vice Presiclerf

Senior Associate
Associate
Analyst

$ 1,050

$875 - $e7s
$67s * $77s

$600
$s00
$425
$3 50

At the end of each rnonth, M-ltl shall lirrnish to the Client copies ol-a reasonably detailed
irrvoice f'or the Monthly Fees in respect oflthat month. As previously noted, M-III is

authorizecl to apply thc Ilctaincr to such amounts and, to the extent that tlie Retainer is

insufficient to pay the amounts then due, the Clienl shall pay such excess wire transf'er of'
immediately available funcls within five days after tlre date of service of the relevant
jnvoice . From time to tin'ìe in the nornral course of lrusiness lvl-lil tray adjust ;ts billing
rates upon notice to the Client.

(iii) Out-ofl-Pocket Hxpenses: hr addition to any cornpensation fcrr providing the

Serviçe,s, the Client shall reimburse M-III for all reasonable and docutnented out-of-pocket
expenses incurred in the performance of the Services (including. without limitation,

M¿{TI
PAftTN E ¡:15'00 ì 00-{)0001 3 l25i20l) t0; I -.ì Alvl
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reasonable travel costs) and entbrcement of the obligations of, the Clíent hereunder

(including, without limìtation, fues and expenses of counsel).). Such reimbursement shall

be paid by application of'the Retainer and, to the extent that the Retainer is insufficient to
pay such anrounts, by wire transfèr within live business days after service of the relevant
invoice tbr such reimbursement (.which shall be reasonably detailed and include back-up

for expenses in excess oi'$1û0.00 and as othet'wise required by applicable law).

(b) in the cvent that amounts payable heleunder are not paid within tetr days of the invoicc

date, such anlounts shall be deemed "past clue" and M-lll shall have the rigbt to Èuspetrd lLnher
Scrvices until payment is received on pasl due invoices andlor the Retajner is restored. In the

event that M-III so suspends the Services, M-Iil shall not be responsible ot liable fbr any resulting

loss, damage or expensç due to such suspension.

5. Ççong::agqn lrom Client. In order to properly perlbrm the Services and fulfill its
responsibiìities on a timely basis, Ivl-lll ',vill rely on the timely cooperation of the Clicnt and its

other pr"of'essional advisors, inclucling, without limit¿tion, making available to M-lll relevattt data,

infiomration and personnel. perfbnning an)- tasks or responsibilities assigned to the Client and

notifyinglvl-lllof'anyissuesorconcenrstirattheClieritmayhavereìatingtotheServices"'fhe
Client will provide M-ttl with fìrll access to all personnel, books ancl records ol-the Client, as well
as to all advisors arrcl prolissionals retainecl by the Clìent. I'he Ciient understancls and

acknowledgcs that M-III's propet delivery of the Services is depenclent rtpon timely ciecisions ancl

approvals by the Cllient and its mânagement. M-llI shall have no responsibility or liability fbL any

delays, aclditional costs or ilther dc1'lcìencies caused by the Client failíng to pr:operly fulfill its

responsibililies under this Aglecrnent.

6, Delivgrables. (a) ln oonncction with thc lringagemenl, M-lll may fr"rrnish the Client

with inf'orrnation. advice, repofls, analyses, presentations or other materials {the "Deliverøhles").
The t)eliverables may contain fäctual ciata, tire interpretatioil of which may oharrge over thc projcct

ternl ¿rs more inf'ormation or better undcrstanding becomes available. 'l'he Client ackrtowleclges

that M-llI rvill not have an ohligation to upclafe the Deliverables as part of the Services in the event

of such a change.

(b) Recause the Deliverables may ccintain proprietary or nther infbrmation of'M-tII
that is deemed to be Clonfidential Infbnnation (as delined below) f'or purposes o{-this Agreement,

the Parties aglee that (i) ail Deliverables fwhcther written or oral) fumished by i\4-lII in connection

with the Engagenrent are intended solciy f-or the beneht and use of the Client in connection with

this Agreement, and (ii) no such infbrmation sirall be used f'or any other purpose, clissemiuatcd to

any third parties, rtr quoted or refbrred to, with or r.vithout, a¡tl'ibution to M-tIt, at any titne, iu atry

mallner or lbr any pulpose without fuI*IlI's prior written approvnl (whìch shall not be unreasonably

wìthheld or delayed), except as requiled by applicable law or by order or act o1'any çotlrt or

govcrnmental or regulatory authodty or body,

(c) The provisions of tlris Seotion shall survive the tet'mination or e.xpit'ation oll tliis

Agreement.

i

MCITI
FARTN 6 ç 50ù I 00,Lr0Lt(l I'3 2512019 l0: Ì I AÑl

Case 19-12415-MFW    Doc 118-1    Filed 12/04/19    Page 12 of 22



7 . Limitations on Sqrl:iqes. (a) lhe Selvices are limited to those specilìcally noted in this
Agreement. 

,)

(b) Àd-IfI does not provide accounting or tax-related assistance and no Deiiverable or other
inf'ormation or advice provicled to the Client shall be deemed to [:e accoLrnting or tax-related
assistance, The Client shall be solcly rcsponsible tbr determining the accounting and tax-related
implications of the Deliveratrles and other infbmration arrd advice provided to it by M-IIL M-Ill
shall not express any prol'essional opinions on {inancial statements ot' perftrrm aftest procedures
witlr respect to other infbrmation in coniunction with the lingagement" The Services are not
designed, nor should the¡r þe r:elied upon, to disclose weaknesses in internal controls, financial
statement errors. irregularities or illegal acts. lvl-lll shall assulne the accuracy and completeness
of all inforrration submitterJ by or on behall'ol. the Client to ll{-lll f'or analysis a¡rd which will fbrm
the basis of' M-lll's conchrsions. without any obligation ol M-lIl to vetify the accuracy or
completeness of'such informaticin, and M-lll shall not be responsìble f'or any analysis, advice or
other Serr¡iccs to the extent trasecl on in¿rcculate or incompiete information provided or accepted

by or on behalf ol'the Client.

(c) 'l'hc Scrvices shall not inolude preparing, auditing or othenvise attesting in any way
(including without iimitation, lviih respect to the aocuracy, achievability, reliabilily, relevance,
use{'ulness or other appropriateness) to The Client's fìnalrcial projections, ancl the Client has not
engagecl M-III f'or that purpose. 'I'he Services are provided basec{ upc-rn ihe undet'standing that the

Client has sole responsibility {br its financial projeotions (including preparation thereol),
developing underlying assumptions and providing âny disclosurc rclatcd thereto. To the extent
that, during the perfìrrmance of Services hereunder, M-IlI is required to consider the Cliient's
1ìnancial projections, the Client understands that M-III's procedlrres i.vith respect to such
projections do not constitufe an examina[ion in accordance with procedures establishecl by the
American lnstitute of Certifled Public Accountants and do not ancl are not intendecl to provide any
assurance on any aspe ct of such projections, including, without lirnitation, the reasonablsnçss ofì

the assumplions underlying such projections, nor clo they proviclc assuralrcc that lvl-il might not
become avvare of significant nratters afïecting the reasonableness o1'the projections that mighl be

disclosed by more extensìve procedures. 'l'here wìll usually be dilferences between projected and

actual results, and those ditferencrrs may be materìal- 'I'he Client understancls and aglees that M-
III will have no responsibility or iiability relating to any sr¡ch dìlfer:cnces.

(d) 'l'o the extent that the perfbnnanoe of'the Scrviccs rcquires that M-lli ftrrm conclusions
or reach o¡rinions, M-III shall clo so without regard to or consiclcration of the impact that such

conclusions or opinions may have on the initiation ot outcome of any litigation to which the Client
is a party,

(e) M-.tlI does not provide investment advice and the Services shall not inch.rde tl,e
provision of investment advice. The Client shall have sole responsibility lbr all investment
decisions macle by it.

(0 The provisions of this Section shall survive the termination or expiraticin of this
Agreement.
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8. Conllicts. M-tlI has pertbrnrecl an internal search for any potentiâl confljcts of interest

based on its understanding of,the various parties involved in this mattel', aud such search has not

revealecl any relationships that it believes would conllict with its engagement hereundet'. Should

any potential conflict pertairring to lvl-lll's engagernent hereunder come to tire attcntion of any

Party, sucir llarty shall prornptly ¿rdvise the others. Nothing contained herein shotlld be construed

to be a waiver of any potential coriflict pertaining to lvl-lll that rnay come to the atfention of any

Party. M-lll reserve s the right to imrnediately terminate this Engagement at any time, if a contlict
of interest arises or becomes knolvn to it that, in its.iudgment. would impair ìts nbility ttt pelf'orm

tire Serv ices olrjectively.

9. Non-Sçlicitation: Nç Investment. The Client covenants and agrees tirat, prior to the

fìrsr anniversary of the termination or expiration of this Agteement, it rvill not, directly or
indirectly, hire clirectly <jr as an indepenclent conlracior, or relèr tc¡ another tbr: employment. atry

person who rvas during the term of'this Agreement an employee or contractor of'M-lII or any of,

its affiliated entities, in each case who w¿rs involved on behalf of'lVl-lil lvith the [,ngagement or

the perfbrmance of'the Services. In the eyent of tlie breach of the fbLegoing covenant, the Client
shail be liabte to M-III, and sh¿rll pay on denrand to lVi-I11, liquiclated clamages equal to 70Qo/o ol.

the total annual corrrpensalicln of each relevant ernployee for thc preceding calendar year t'rr, in the

case of employees rvho were not emploved by M-llI t'or the firll year ancl contractors, the amount

equal to 200'\/n af suclr annualizeci compensation. 'I'he Pafiies rnutually agree thal the actLlal

clamages that wotrld btl sustaincd by the lSmployer Party as tire result of any such breach wiil be

substantìal and lvill be impossihle to measure accurately, aRcl th¿it the foregoing licpridatecl clamage

amount is fàir and ru'asonable. The provisions o['tliis Section shall survive the tetmination or

expiration of this Agreement.

tO, CçntjclEttialily, h.ach Parly shall rrse re¿Ìsonable efforts, but in no event less eflbrt than

it r,voulcl use to protect its own confiilential inf-ormation. to kccp contÌdcntial all non-putrlic

conficJentiai or proprietary inf'brmation clbtained fiorn the other Parly in the scope of tlre

Engagement (the "Confidzntíal Infitrmation"), and neither Parly will disclose any Confhdential

Information to any other person or entity. For the avoidance of clottbt, the term "Clonfidential

Inib¡nation" shall include (i) the terms of this Agreement, (.ii) all non-pttblic confrdential alld

proprietary clata. plans, reports, schcdulcs, dtawings, ilccounts, records. calcul¡ttions,

speciäcalions, flow sheets, courputer progrâms, soutce or ob.ject codes, results aud nrodels and

(iii) any work product relating to the business of' eitlier Parly, its subsicliaries, distribrttr:rs,

alfiliates, vendors, customers, employees, contractors and consultants. In perfbrming the Services,

M-III will use ancl rcly primarily on the Contìclential lntbrmation and on inf'ormation available

from public sources without having inclependently verified any of such inftin¡ation.

(b) 'Ihe foregoing is not intended to prohibit, nor shall it be construed as pr:ohibiting, M-
Itf frorn makìng such disclosures of Conlidential Information that M-lII reasonably believes are

required by law or ùty regulatory requirement or aLrthority. or to clear client conflicts. M-lII also

may ciisciose Conf'identiai Infbrmation to its partners, directors, ofÏcers, employees, independent

co¡tractors an<1 agents lvho have a need to know the Conficlential lnlormation fbr the proper

perfbrmance of the Sel'r¿ices or otherwíse in comection with the Engagement. M-lJl may make

reasonable djsclosures of ConlìcJential lnfbrmation lo third parties to the cxtent that M-l] t

reaso¡ably believes that such disclosure is consistent with it.s perfbrmance of the Services' In

þ.
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addition, M-III will lrave the right to disclose to ¡]ny person that it provided servìces to the Clicnt
and its afïliates and a g¡eneral clescription of such services.

1L The provisions of tliis Section shall survive the Tcmination or: c,xpiration ol' this
Agreement.

12. Inlgll$çUul-Prïpcr:tv. Upon payrnent in full of all amounts owing to M-III hereunder,
the Client r.vill own all Delivelables rnisherl by M-.lll to the Client in connection with the
Services,¡rrovided that M-lll will retain ownership of (a) all concepts. analyses, kn<lw-how, tools.
fiameworks, models and industry pcrspectíves used ancl/or: developed by M-tll in connection with
the Services and (b) all other inteliectual property not containing Clonlìderrtial Information which
has been developecl by M-lll outside of the provision of the Services (lhe"M-III Tools"), it being
understood that l\{-llt will irave no ownership right to, ancl will maintain in accoldance lvith the
provisions of this Agreemenf the confìdentiality of, any Clonficiential Inform¿rtion cont¿rined in the
Mrllt Tools. To the extent that the Deliverables include any lvl-lll Tools, fuf-lll hereby grants thc
Client a non-exchisive, non-transt-erablc, non*sublicensable wolldwide, royalt¡i-iì'ee iicense to use
and copy the M-tII 'Iools solely as part of the l)eliverables and subject to the conficlentiality
provisions oontained in this A¡;rcement. '[he provisions of this Section shall survive tlie
tcrmination or expiration ofl this AE'eement,

13. IndemnilìcatiqI. The Client hereby irrevocatrly ancl unoonditionally agrees to
indenrnify and hold harmlcss thc Indemnitees (as delinecl in Annex I hererto) in accordance with
the provisions oll Annex I licreto, with sucÌr Annex I being incorporatecl herein by ref'erence and
constituting an integrsl and enlorceable part of this Agreement. The indernnity and expense
teimhurscmerrt obligations set lofih herein (including, without limitation, in Annex I) shall (i) be

in addition to irny liability the Client ma.v have to l\4-lII at comrÍorl law or otherwise, (ii) .survive
the telnination or expiration of this Agreement and (iii) be bincling on any successors and assigns
of-thc CIicnt.

(b) In addition to (and not in limitation of) the provisions olSection 13(a) anrj Amrex l.
the CRO ancf any oiher M-lll employees who nray fiom time to time serve âs directors or ofÏcçrs
of the Client or any of its alfiliates rvill receive the benetrt of the most f'avorable intjemnihcation
provisions provided by tlre Client to its directors, offìcers and any equivalenriy placed employces.
whether under the Ciient's charler or by-iaws, try contr:arct or otherwise. Additionally, the Client
shalj specilically include and cover the CRO ancl any M-lli employees, contractors and agents who
may frour time to time serve as directors ol o1ììcers of the Cìient or any of its atlìliates with clirect,

coverage undcr thc Cllient's policy fbr liabilit-v insurance covering its directors, ofLìcers and any
equivalently placed employees (the "D&0 .[nsurune¿"). Upon requcst of ]VI-IIl., the Clicnt shall
provide M-lIl wìth â copy oflthe policy clocumentaticin f"or its then-cur:rent D&O Insurance, a

certif-rcate of insurance evidelrcing the policy is in full force and el'lect, and a copy ol'tlie signed
board resolutions and any other cloclrmcnts âs M-11[ may reasonablv reqì]est er'ìdencing the
appointment and coverage of the indemnitees. l'he Cllient will inaintain such D&O lnsurance
coverage f"or the period thlough which cìaims can be rnade against such persons. I'he Clicnt
disclairns a right to distribution flrom tire D&O Insurance coverage with respect to such persons.

In the event that the Client is unabie to include the CRO or any other such M-lll employee or agent
under the Cllient's D&O lnsurânce coverage or does not have first clollar covel'age reasonably
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acceptable t<i M-lll in efïect for at least $ I 0 million (e.g., there are outstauding or threatened claitns

against officers ancl djrectors alleging prior acts that may givc rise to a claim), then M-lll may, at

its option, attempt to purchase a separate D&() insurance policy tirat will cover the CìRO and any

such other M-lll empioyees and agents only. T'he cost of sucli separate policy shall be invoiced to

tl-re Client as ¿rn out-of.pocket expense. ll lvl- tII is utrable or unwilling to prtrchase such separate

DctO insulance policy, then M-lll reselves tlie right to Ímmediately terminate the Agreement.

(c) 'T'he Clljent's indemnificaiion obligations in this Section shall be primary to, andwithout
allocation against, any simìlar inclemnification obligations that M-lll may ofter to its personnel

generally, and the CIient's D&O insuränce coverãge for the indeninitees shall be speciÍìcally
prirnary to, and r.vithout allocation against" any other valid and collectible insttrance coverage that

may apply to the inclenrniiees (rvhether provided by NÏ-III or otherwise)'

(d) Notwithstanding anything to the contrary contained in this Section 13, the indemnity
owing fi'om the Client to the Indemnified Parries shali not exceed the terms cif any indemnities
provicled to the Client's other o1-lioers and dilectot's under the cotpotate bylaws ancl applicable
state lalv. plus any insurance coverage under lhe Client's I)&CJ ìnsurance.

1e) The provisions of this Section (including, r.vithout lirnitation, tlre pr:ovisiotrs of Annex
'I) shall survive the tcrminal"ion or expiration o1'this Agreement.

14.l..imítatian qn Dgt:lílggg. ln no event shall tvl-lll ûr any other: lndemnified Party be

liable to the Client or its afTìliates, suceessors, or any person claiming on behalf oÍ'or in the right
of the Client (inclr"rding the Client's ovvners, paLcnts, alÏliatcs, sltcccssors, directors, officefs,
employees, ageuts, security holdet's, or creditors) fbr (i) any amount which, when taken together

rvith alt losses fbt which M-III and the Indemnifiecl Parties are liable in conuection with this
Agteement or the tingagemeltt, would exceed the amount of f'ees f.or the Services actr"raliy received

by lvl-lll [ì:orn thc Client in connecLiorr rvith the fingagernent during the imrnediately pr:eceding l2
months or (ii) any special. consecluential, inciclental iLt exemplary damages or loss (or any lost

profìts, savings or brrsiness opportunity) (the arnounts described in clauses li) and (ii'¡ collectivcly,
Ihe"Liabilìty Cap'). This paragraph shall apply regat'clless cif the nature of-any claim(s) (including
claims based on contract, statute, negligence, tort, strict liability or othenvise), regardless of, any

failure of'the essential pulpose of any remedy and u,lrether or not M-lll was adviseri of the

possibility o1'the damage or loss asserted, but shall not applyto the extent finaiìy detennined by

linal ancl non-appealable jucigment of a court ol comlletent jririsdiction to be pr:ohitrited by

applicable law. T'he provisions olthis Section shall survive the telrniuation or expiralion of this

Agreemenl,

15. Clieni Atli¡ûUlcdgement" 'Ihe Client l.rereby acknou,ledges and agrees that M-lll may,

in the ordinary course of its busìness, señ/e clients who are competitive with, or have conflicting
irìterests with, the Cllient. Consistent with its conlìdentiality obligations hcreundcr and its
confidentiality obligations to its other clients, M-llI will not advise or consult to the Client \,vith

respect to any aspect of M-lll's engagement or potential engagernent with any other client,

potential client or f'ormer client. Similarly, M-lil will not ¿rdvise or consult to any other client,

potential client or lbrmer client with respect to any aspect of the Engagement. M-III wìll rnaintain

the confidentiaiity of the Conlìdentiai InÍonnation in accordance wìth the lernrs ot this Agreement

À{dII
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and. similarly" will not share confidential information o1-any client. potential client or- former client
of M-lll with the Client. 'The pr:ovisions of this Section shall survive the tennination or expiration
of this Agreement.

16. llfieq Enqar¿qeÊgnt. The Client hereby acknowledges that M-llI is party to the
b)ngagement [,et1er, dated Marclt26,2019 (the "Fríor Engagemerú Letter"), to provide certain
advisory services to Katten Mr¡chin Rosenman LLP, counsel to cenain creditors of the Company,
with respect to matters relating to the Company. The Parties agree that M-III sliall provide notice
to Kaften Muchin Rosenman LLP of the tenninatjon of the Prior Engagement Letter plornptly
following the execution and deliver:y by the parlies of this Agreement and the Prior Ëngagement
Letrer thereafter shall terrninate in accordance with its tenns.

ì7, Vf iscellaneous, (a) 'fhis Agrccment (i) constirutes the entire aÊîreement of the Parties
hereto witlr respcct to the subject matter hereof and superse<les any other comnrunications,
understandings or ag1eements (both written and oraL) among the Parlies with respect to the sub.iect
llattcr hereoti anct (ii) rnay be nrodified, amencled or supplemented only by priol wrilten agreement
ofl each of the Parlies.

(b) 'Ihe invalidity, illegality, or unenforceability of any pr:ovision in or obligation under
this Agreernent in any.jnrisdiction shall not affect or impair the validity, legality, or enfbrceability
olthe rernaining provisions or obligations under this Agreemeni ol ol sr.rch provision or obligation
in any other jurisdiction. Il leasjble, any sLrch oífendíng provision shall he deemed modified to Lrc

witlrin the lin:lits of enfbrceability or valiclity; provieled that, if the of'fending pr,:vision cannot be

so modified, it shall be strìcken ancl all other provisions of-this Agreement in all othcr respects
shal l rem¿rin valicl ancl enforceable.

(c) VI-lII's services lrereunder arc person¿ìl in n¿rture ancl may not be assigned without the
writlen consent ol'the Client.

(l) In lhe event of any action, claim, suit or proceeding brought by the Client (.or any person
clriming on behalf o1'or in the right of the Client) against M-III rvhich relatcs to the Scrvices or
the Engagernent. the Client sliall be obligated to ¡rromptly reimburse M-lll lbr all reasonable
expenscs (inclucling lees and clishursements of'oounsel) as they are incuned by M-lil in oonnection
with investigating, prepariug for ot clef-endìng, or provicling e vidence in, such action, claim, suit or
proceecling. To the extent that M-l U is fìnally determined by final and non-appealable judgment
of a court of'ccimpetent.jurisdiotion to liable on account of such action, claim, suit or proceeding,
then M-III shall prornptly reimbursc thc Client fbr: a iÌrir and equitable portion of the expenses
previously reirnbursed to M-III.

(e) t his Agreement may be executed in any number of counterparts, each of'rvhich whe¡r
so executed shallbe deemcd an original, bui allsuch counterparts shall constitr¡te one and the same

instrunrent, and all signatures need not appeär on any one counterpari..

(1) 'l'his Agreement and all conlroversies and other matters arising from or relafeci to

peri'ormance hereunder shall be governed by and construed in accr:rrdance with the laws ol'the
State o1 New York applicable to routraots to be executed and perf'ormed within such state. The

M¿={II
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Partics hereby submit to the exclusive jurisdiction of and venue in the f.ederal and state coufts
located in New York City and waive any righi to trial by juty in connection with any disputc related

to this Agreement. The provisirins of this paragraph shall survive the termination or expiration of
this Agreement.

[Rentainder of Page Inlentktnall.v LeJi Blank/ i,
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This Agreement shall be binding upon the Parlies and their respective successors and assigns, and
no othet'person shall acquire or have any right under or by virtue of this Agreement.

Please confirm the foregoing is in accordance with your understanding by signing and retuming a
copy of this Agreement, whereupon it shall become binding and enfi:rceable in accordance with
its terms.

Very truly yours)

M-III ADVISORY PAR'|NËRS" LP

By Áj'?qh,
Ñame; Mùlrs'ln V" H/"gUl
Title: Managing Metrrber:

ACCEPTED AND AGRHH¡)
as ofthe date first set fqrth aboye

HOULIHAN' S RES'|AURANTS, INC.

tsy:
N e
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Annex I

A CìREËM IìNTS REGARÐiNG INDEMNIT ICA]'ION

In consideration of lvl-lll perfbmring the Services lbr the benelìt of the Client, the Clìent (the

"Indemnitrtr") shali ìndemníly M-llt and its affiliates, equity holders, partners, directots,

employees, agerlts, representatives and contractors, including past, present or luture paftners,

principals and personnel of each (collectively hereìnafter c¿rlled the "Indemnílees"), agaìnst all
costs, f'ees, expenses, damirges, and liabilities (including detènse costs) assooiated with any
pending orthreatened clairn, action orproceeding(.a"CIaím") t'elatinglo or arising as a resrtltof
the Hngagernent or the provision of'the Services, the Ciient's use or disclosure of the Deliverables.
or this Agreement ("Iosser"'). 'i'his provision is intendetl to apply regardless o I the nature of irny

Claim (including oontraot, statute, auy fbrm of negligence, whcther of the Client, iVl-III, or others.

tort, stricl. liability or otlrerrvise). except to the extent such Losse.s are cleterminetl to lre thc result

of M-III's bad l¿ith, gross negligence or ivilif'ui misconcluct.

I'hc Indcmnitor shall not, without N¡[-lll's priorlvritten consent (which will not bc unreasonably

r,vithheld). seltle, compromiscr, or consent to the entry ol'any.judgmcnt in any pencling or: threatened

Clairn in respect of which inclemnif,rcation could rcasonably be sought hereunder (whethel or not
M-llt or any other Indemnitee is an actual or potentiai party lo such tìlaim), if such settlement.

comprornise, or consent does not include an unconditionai release of each lnclernnitee l1'om all

liability arising out of'such Claim; provided.lxlwever, that the lndernrritor shall tiot crrter into any

such settlenient. ccimpromise or consent of a Claim withoul" I'vl-lll's prior written consent (which

may bc grantecl or r,vithheld irr ÌV1-[Il's sole discrertion) if such settlement, oompl'omisc ot:

proceeding plovides fbl injunctive lelief against an Indemnitee or an admission of liability by an

lnclemuitee or in'oulcl require payment of any amolrn[ by an Indemnitee or any insurer of at-t

lndemnitce. The lndemnitor shail not lre liable hereunder to any Indemnitee for any amount paid

or payable in the settlement ofì any action, proceeding or investigation entered into by such

Indemnitec without the Inclcmnitor's written consent.

Upon receipt by an Indemnitee of actual notice of a Clairn against such lndemnitee in respect of
which indemnily may bc sor"rght hereunder, suclr Indemnitce sirall promptly notify the lndernnìtor

witlr respect thereto. ln addition, ¿rn lndemnitee sl-rall pr:ornptly notify the lndermnitor after any

actirlt is conrmenced (by lvay of service with a summons or other legal process giving inJlormation

as to the nature and basis of the claim) against such lnclemnitcc in rcspcct ollwhich indenrnity may

be sought lrereuncler. In any event, 1àilure lo noti{y the Jndemnitor shall rrot relieve the Indemnitor

from any liability which the lndemlritol may have on account of this inclenrnity or otherwise,

except to the extent, anii only to the extenf, that the Indcmnitor shall have becn rnaterially

prejudiced by such t-ailure.

incJernnitor shall advance all expenses indernuil-lable hereunder that are reasonably incunccl by or

on behalf of lndelnnitee in connection with any proceeding within thirt¡z (30) days aftel receipt by

lndemnitor of a statement <lr statements from Inclemnitee requesting such advance or a.dvances

from time to time, 'uvhether príor to or afler frnal disposition of such proceeding. Such staternent

or statements slrall reaseinably evidence the expenses incurred by lndemnitee and shall include clr
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be preceded or' âccompânied by a written undertaking by or on behall'of'Indemnitee to repay any
expenses advanced il' it shall ultimatcly be determined that lnc1emnitee is not entitlecl to be
indemnifìed against,such expenses. Any advances and undertakings to repây pursuant 1o this
paragraph shall be unsccured and interest fiee.

Tb the extent that the lndemnitor so elects, it shall be entitled to assume lhe defbnse, with counsel
selected by the lndemnitor (and approved b1'M-lì1, with such approval not ro be unreasonably
withheld), of any actìon tirat is the subject of the proceeding in respect ol which indemnity rnay be
sought. Alter notice to the lndemnitees of its election to assume thc detbnsc thereof, thc
lndemnitor will not be liable to the lndemnitee under this Agreement fbr any expenses
subsequently incurred b), such Indemnitee in conncction with the defense thereofl eKcept as

otherwise provided below, Such Inrlemnitee shall have the right to employ counsel of its choice
in such proceeding, but the f'ees and experlses of such oounsel incurred afier notice from the
Indemnitor ol'the assurnption of the defense thcreof'shall be at the expense of the Indemnitee
unlcss tlic employmcnt of ¡;ounsel by the Inclemnitee has been authorized by the Inclermitor, in
which case the leasonably incurred fèes and expenses o1'such counsel of the Indemnitee shall be
at tlre expense of the hrclemnitor.

''l'he Client ¿ìgrees that neither M-lll nor any other Inclernnilied Party shall have any liability
(u'hether direct or indirect and regardless ol'the legal theory advanced) to the Client or any person
or entity assefting claims on behalf of or in right of tlie Client caused by, relating to. based upon
or alising out ofì (directly or indirectly) tllis Agreerrrent or the Engagement, except 1'or lrrsses,

claims, damages, penalties or liabilities incuned by the Client which are f,rnally determinecl by a

non-appealable .judgment o1'a court of conrpetent.iLu:iscliction to have resulted primarily ancl

directly fì'om the bad faith, willlul miscr¡nduct or gross negligence of lv{-ll-i or any other
Indemnilìccl Par1y. ln uo event, howevtr, shall M-llI's or ¿lny other lndenlnified Party's liability
tc-' the Cllient or tireir rcspective al'liliates, successors, or any persoll claìrning on behalf of'or in the

right of the Cllient (inclLrdìng the Cllieni's owners, parents, ullìliates, directors, ol'{ioers, employees,
agents, securit¡, holdets, or credítors) exceed the l-iability Cap.

ln the event that any ñ1-lll personnei are lequested or required to appear as a witness in connection
u,ith any clairn, action or procee cling relating to or arising as a result of the Hngagement or the
provision of the Services, the Client's use or disclosure of the Deliverables, or this Agreement, tire
lnclemnitor shall, to the exteni permitted lry applìcable law, reimburse M-lII lbr all reasonable and
documented nr¡*¿lipocket expenses inourred by it in connection r.vith such personnel appearing
and preparing to appear as a rvitness, including, without limitatior-r, the reasonatrle and documented
lbes ancl disbursements of its legal counsel. ancl to compensate Ivl-IIl at a rate equal to M-IIf 's then
standard hourly rate for the relevant personnel for each clay that such pcrsrrnncl is involvcd in
preparation, discovely proceedings or testimony pertaining to such CIairr.

'l'he provisions o1'this Annex I shall be deemed to be an iniegral part of this Agreement to which
this Annex I is af'lìxed ¿nd sh¿rll survive the termination or expiration o1'this Agreement fìrr any
reason. The provisions of,this Annex I shall be binding upon the Client and its succcssors and

assÌgns.

M$H, FARTN 6p 5001 (i0-{100{t1'ii25/2019 10: l,l AM
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Annex II

W I RE'T'RANSFER INSTRUCTIONS
I

t

Bank Name:

Bank Address:

ABA Number:

Account Name:

Account Number:

Reference:

First Republic llank

44 Montgomery Street
San F-rancisco, CA 94ltJ4

321A8166e

M-trII Advisory Partners, LP

800071 12800

HRI-CRO

lvt*-III
PARTNER 500100-00001 Jl25i2t)19 l0:i3 AM
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EXHIBIT B
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re Chapter l1

Case No. 19-12415 (MFW)HRI HOLDING CORP ., et al.l

Debtors (J$in++\dr+ïà**tr.t+*ion-{{eqt+e.fi sd)Ja$UL
Ad¡rinistcrsd)

Ref. No. --41

ORDER AUTHORIZING DEBTORS TO (I) RETAIN M.III ADVISORY
PARTNERS, LP AND (II) DESIGNATE MATTHEW R. MANNING AS CHIEF
RESTRUCTURING OFFICER,NUNC PRO TUNC TO THE PETITION DATE

Upon the application (the "Application")2 of the above-captioned debtors and debtors in

possession (collectively, the "Debtors") for entry of an order (this "Order") authorizing the

Debtors to (a) retain and employ M-lll Advisory Partners, LP ("M-llf') and (b) designate

Matthew R. Manning as Chief Restructuring Officer ("eRQ") pursuant to the terms of the

engagement letter by and among the Debtors and M-lIl, dated June 21. 2019 (the "Engagement

Letter"), a copy of which is attached hereto as Exhibit 1,nunc pro tunc to the Petition Date, all

as more fully set forth in the Application; and upon the First Day Declaration; and this Court

having jurisdiction over this matter pursuant to 28 U.S.C. $$ 157 and 1334 and the Amended

I The Debtors in these cases, along with the last four digits of each Debtor''s federal tax identification number, are:

HRI Holding Corp. (4677), Houlihan's Restaurants, Inc. (8489), HDJG Corp. (3479), Red Steer, Inc. (2214), Sam

Wilson's/Kansas, Inc. (5739), Darryl's of St. Louis Counfy, lnc. (7177), Darryl's of Overland Park, Inc. (3015),
Houlihan's of Ohio, Inc. (6410), HRI O'Fallon, Inc. (4539), Algonquin Houlihan's Restaurant, L.L.C. (0449),
Geneva Houlihan's Restaurant, L.L.C. (3 156), Hanley Station Houlihan's Restaurant, LLC (4948), Houlihan's
Texas Holdings, Inc. (5485), Houlihan's Restaurants of Texas, Inc. (4948), JGIL Mill OP LLC (0741), JGIL
Millburn, LLC (6071), JGIL Milburn Op LLC (N/A), JGIL, LLC (5485), JGIL Holding Corp. (N/A), JGIL
Onraha, LLC (5485), HOP NJ NY, LLC (1106), HOP Farmingdale LLC (7273), HOP Cherry Hill LLC (5012), HO
P Paramus LLC (5154), HOP Lawrenceville LLC (5239). HOP Brick LLC (4416), HOP Secaucus LLC (5946),

HOP Heights LLC (6017), HOP Bayonne LLC (7185), HOP Fairfield LLC (8068), HOP Ramsey LLC (8657),
HOP Bridgewater LLC (1005), HOP Parsippany LLC (1520), HOP Westbury LLC (2352), HOP TVeehawken LLC
(2571), HOP New Brunswick LLC (2637), HOP Holmdel LLC (2638), HOP Woodbridge LLC (8965), and
Houlihan's of Chesterfield, Inc. (5073). The Debtors'corporate headquarters and the mailing address is 8700

State Line Road, Suite 100, Leawood, Kansas 66206.
2 Capitalized terms used but not defined herein have the meanings given to such tenns in the Application.

{ I 247.00 I -W0{)5$:'¿;!ii 0051-75-8j}
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Standing Order o.f Re.þrence from the United States District Court for the District of Delaware,

dated February 29,2012; and this Court having found that this is a core proceeding pursuant to

28 U.S.C. $ 157(bX2), and that this Court may enter a final order consistent with Article III of

the United States Constitution; and this Court having found that venue of this proceeding and the

Application in this district is proper pursuant to 28 U.S.C. $$ 1408 and 1409; and this Court

having found that the relief requested in the Application is in the best interests of the Debtors'

estates, their creditors, and other parties-in-interest; and this Court having found that the Debtors'

notice of the Application and opportunity for a hearing on the Application were appropriate and

no other notice need be provided; and this Court having reviewed the Application and having

heard the statements in support of the relief requested therein at a hearing before this Court (the

"Hearing"); and this Court having determined that the legal and factual bases set forth in the

Application and at the Hearing establish just cause for the relief granted herein; and upon all of

the proceedings had before this Court; and after due deliberation and suffrcient cause appearing

therefor; it is hereby

ORDERED that the Application is APPROVED as set forth herein; and it is further

ORDERED that pursuant to Bankruptcy Code sections 105(a) and 363(b). the Debtors are

authorized to (i) retain and employ M-III and (ii) designate Matthew R. Manning as Chief

Restructuring Officer, in each instance nunc pro tunc to the Petition Date; and it is further

ORDERED that the terms of the Engagement Letter, including without limitation the

compensation provisions and the indemnification provisions, are reasonable terms and conditions

of employment and are hereby approved; and it is further

2{ 1247.00 l -Wut)ssrrajlì.gQJJJllj}
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ORDERED that upon employment and retention by the Debtors, Mr. Manning shall be

empowered and authorized to carry out all duties and responsibilities set forth in the Engagement

Letter; and it is further

ORDERED that notwithstanding anything to the contrary in the Application or the

Engagement Letter, M-lll's engagement is subject to the following terms:

M-llI and its affiliates shall not act as a financial advisor, claims
agent/claims administrator, or investor/acquirer in connection with
the above-captioned Chapter 1l Cases;

ln the event the Debtors seek to have M-lll personnel assume
executive officer positions that are different than the positions
disclosed in the Application or to materially change the terms of
the engagement, a motion to modify the retention shall be filed;

M-lll shall submit reports of compensation earned and expenses
incurred on a monthly basis ("Compensation Reports") to the
Court with copies to the U.S. Trustee, and provide notice of the
same to the Notice Parties. M-tll will endeavour to submit
Compensation Reports by the last day of the month for the
previous month. Compensation reports shall summarize the
services provided, and identify the compensation earned and
expenses incurred by M-Iil Personnel. The Notice Parties shall
have ten (10) days after the date each Compensation Report is
served upon them to object. Such rcports shall c

a

a

a

evneneêe in¡.rrrlerl 'l'irne re

ch:rrl c rwhi¡lr ,-{¡'qnrilr,- fhe ces nroviclt-r{ ir-lerrtifï f lre

compensation antl*x¡re+rsts vr4ll-tre+-sul:ríe+t-tr¡-Éìì$rlaoxrcd_by_eâc_h

cxçffXiyq offìcct: and stafi
s rihâll /i) hi: rnnen¡led 1r¡ the

renorts. lii) cont¿rin c{etailed time entries descritrins tlre tasklsì
pfftomø*-¡tn¿ fiiii Ue oreanizcd
personnet ies-

lofino crc.h lrck irr I /l O lrnrrrclrall i¡-lnntilì¡ 1lr,' lir¡o crrnnl ¡n

incrcrr¡errl-c q..l ll"o' r-¡rrr¡.cn¡r¡r¡'l no r:hr¡ror¡ lfinre nr¡rlfinlind hw

hourly râte) for

at a "flat" rate. the tinre entries shall be kent in hourlv increments.
nll con:pensa review:bgLlrc_
earu1 in the event an objection is filed. M-III will file its first
Compensation Report by December 31, 2019, f'or the period
covering the Petition Date through November 30,2019;

M-III shall file with the Court (and serve copies to the Notice
Parties) a repoft reflecting the M-lll Personnel that worked on the

a

{ I247 00 I-wur]¡s? S$,!!lS-7AE*i) J

Case 19-12415-MFW    Doc 118-2    Filed 12/04/19    Page 4 of 23



a

a

a

a

a

a

engagement for the intervening period ("Staffing Reports").
Staffing Reports shall include the names of all full- and part-time
M-lll Personnel that provided services in these Chapter 11 Cases
during the prior period and each individual's hourly billing rate.
M-III will submit Staffing Reports by the last day of the month for
the previous month. The Notice Parties shall have ten (10) days
after the date each Staffing Report is served upon them to object.
The Staffing Reports and M-llI's staffing decisions will be subject
to review by the Court in the event an objection is filed. M-llI will
endeavour to file its first Staffing Report by December 31, 2019,
for the period covering the Petition Date through November 30,
2019. The filing of Compensation Reports shall satisfy M-III's
obligations to frle and serve a separate monthly Staffing Report as

set forth herein, provided that the information required to be
included in the Staffing Report is contained in the Compensation
Report discussed herein;

Notwithstanding anything to the contrary contained in the
Application, Engagement Letter or any exhibits thereto, during the
course of the Chapter 11 Cases, M-lll will only seek
reimbursement of actual and necessary expenses;

No principal, employee, or independent contractor of M-lll and its
affiliates shall serve as a director of any of the above-captioned
Debtors during the pendency of the Chapter 1 1 Cases;

The Debtors are permitted to indemnify those persons serving as

corporate offrcers on the same terms as provided to the Debtors'
other officers and directors under the corporate bylaws and
applicable state law, along with insurance coverage under the
Debtors' D&O policy;

For a period of three years after the conclusion of the engagement,
neither M-III nor any of its affiliates shall make any investments in
the Debtors or the reorganized Debtors;

M-III shall follow the applicable provisions of the Bankruptcy
Code, the Bankruptcy Rules and the Local Rules regarding
limitations on reimbursement of expenses; and

M-lIl shall make appropriate disclosures of any and all facts that
may have a bearing on whether M-III, its affiliates, or any
individuals working on the engagement have any conflict of
interest with or hold/represent a material adverse interest to, the
Debtors, their creditors, or other parties-in-interest. The obligation
to disclose identified in this subparagraph (l) is a continuing
obligation; and it is further

4{ I 247 00 I -w0r,E$};$'![L!Z¡[i}
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ORDERED that the lndemnification Provisions set forth in the Engagement Agreement

are approved, subject during the pendency of these Chapter 11 Cases to the following:

a) lf, before the earlier of (i) the entry of an order confirming a
chapter 11 plan in these Chapter 11 Cases (that order having
become a final order no longer subject to appeal), and (ii) the entry
of an order closing these Chapter l1 Cases, M-lll believes that it is
entitled to the payment of any amounts by the Debtors on account
of the Debtors' indemnification, contribution andlor
reimbursement obligations under the Engagement Agreement, as

modified by this Order, including without limitation the
advancement of defense costs, M-III must file an application
therefore in this Court, and the Debtors may not pay any such
amounts to M-III before the entry of an order by this Court
approving such payment. This subparagraph (a) is intended only to
specify the period during which the Court shall have jurisdiction
over any request by M-Ill for indemnification, contribution or
reimbursement and is not a provision limiting the duration of the
Debtors' obligation to indemnify;

b) Subject to the provisions of subparagraph (c), below, the Debtors
are authorized to indemnify, and shall indemnify, M-III in
accordance with the Engagement Agreement for any clairn arising
from related to or in connection with the services provided for,
whether prepetition or postpetition, in the Engagement Agreement;-
åftl

c) Notwithstanding any provisions of the Engagement Agreement to
the contrary, the Debtors shall have no obligation to indemnify
M-III or provide contribution or reimbursement to M-III for any
claim or expense that is either (i) judicially determined to have
resulted primarily from the willful misconduct, gross negligence,
bad faith or self-dealing of M-III, or (ii) settled prior to a judicial
determination as to M-III's willful misconduct, gross negligence,
bad faith or self- dealing, but determined by the Court, after notice
and a hearing pursuant to this subparagraph (c), to be a claim or
expense for which M-lll should not receive indemnity, contribution
or reimbursement under the terms of the Engagement Agreemen[
flrd

il ltErcslull¡cno lin1ilâtio
¿tisinÐ¡¿ith respo
this banltruntcv casc: and it is further

5{ 1247 00 l-WHrì{8 /¡lì ù05fì758.-3 }

Case 19-12415-MFW    Doc 118-2    Filed 12/04/19    Page 6 of 23



ORDERED that to the extent there may be any inconsistency between the terms ofthe

Application, the Engagement Agreement and this Order, this Order shall govern; and it is further

OnnBnliU tnat suco

bv the Corrrf ¡1 the r:on¿:lusion nlt flrese Clh¡nfer I I C'ases oll â reâsorrahleness sf¡rnd;rrd and are

rr,rf hein¡r r."o-..^^"^rroÀ nrr f'er¡ nr har:lr-enrl f,¡e

shall be sought upon

cause-ol-app(Iin tni ent 0 i

ORDERED that M-III is authorized to apply the Retainer to satisfy any unbilled or other

remaining prepetition fees and expenses M-III becomes aware of during its ordinary course

billing review and reconciliation. The remaining balance of the Retainer held by M-III shall be

treated as an evergreen retainer and be held by M-III as security throughout the Chapter l1 Cases

until M-III's fees and expenses are fully paid; and it is f'urther

ORDERED that M-III shall use reasonable efforts to avoid any duplication of services

provided by any of the Debtors' other retained professionals in these Chapter l1 Cases; and it is

further

ORDERED that notice of the Application as provided therein shall be deemed good and

sufficient notice of such Application and the requirements of Bankruptcy Rule 600a(a) and the

Local Rules are satisfied by such notice; and it is further

ORDERED that notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of

this Order are immediately effective and enforceable upon its entry; and it is further

ORDERED that the Debtors are authorized to take all actions necessary to effectuate the

relief granted in this Order in accordance with the Application; and it is further

ORDERED that this Court shall retain jurisdiction with respect to all matters related to

hr,' ¡.ntrr¡ ,ìf fhic llr¿lcr Nl^ crrr.cecc fàe 1r.¡nco
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the interpretation or implementation of this Order.

Dated : Ne+sl$e*-__Dccc¡rbcr_, 20 |9
'Wilmington, 

Delaware

HONORAI]LH MAR

BANKRUPTCYJIJDCb

7I 1247 00 l-Wu','-i¡i7-iÈ.0U5|t758 I )
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Exhibit 1

Engagement Agreement

{1247 00r-w00s8758.3}
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FAR-TN ERS

June 21,2019

I-ioulihan's Restaurants, Inc.
8700 State Line Road - Suire 100
Learvoocl, Kansas 662A6
Aftention: Michael J. Archer

Engagemcnt l,etter
Y

I-adies and Centlemen

.I'his 
letter agreement (this"Agreentent") sets t'orth the terms ancl conditions of the engagement of

M.lIl Advisory Paftners, LP to provide the Services described below (the "Engagenrcnt"\ to
HoLrlihan's Iìesta¡¡rants. Inc. ancl certain of its aff-rliatcs (collectively, the "Lllienl"). M-lll ancl the
Client are collectively refen'erl to ill thi.s Agreement asthe"Purties."

,, l. Services. The Client hereby retains M*llI to provide, and M-III hereby agrees to
proúide, klattherv Manning to serve as Chjef,Restructuring OfTicer (the "Clî()") of'the Client, The
CRO will provide the follolving sen,ices (the ",Serricøs"), sub.ject to the direction of thc ClÌent,s
Board of Dìrectors, upol1 the tcrms antì sub.ject to the conditions set l'orth in this Agreenrent:

(i) Supervise, and if necessary, assist the Client in the development ancl
administration of its shorl-term cash flow forecasting and reiated rnethodologies, as r,vell
as its cash l11iltagement planning;

(ii) l'rovide such assistance as reasonably may be requir.ed b1, manägement of the
Client in connection lvith (i) development ol'its bt¡sincss plan, (ii) any restructuting plans
ancl strategic alternatives intended to maximize the enterprise value and (iii) any related
f'orecasts that may be required by creditor constituencies in connection with negotiations
or by the Client for other corpùrate purposcs;

(iii) Supervise, and ilnecessary, assist the profbssionals who are representing the
Client in the reorganization process or r,vho are working fbr the Client's various
stakeholders to ooordin¿ìte their effbrt and individual work product in order to bc consistent
with the Client's overall rcstructuring goals;

(iv) Assist, if required, the Client in communications and negotiations with its
outside constituents, including creclitors, trade vendors and their respective advisors;

M-lII ADusojrv Jl"n¡r¡¡¡:rrs, LP o 130 W1isr'42ND SrRUtìT, I?tH FLooR, NDwyoRK, Ny 10096
t: (z1z) 716-1491 a \L.i (zlz) {lBI-4532 ô www.r4ìtrpARTNrìrìs.cou

L
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(v) In the event tha:t the Client cornrrences a barrkruptcy oase (the "Case"), the

Cli¡r'nt so requests and, to the extent llecessary, the relevant Uriited States Bankruptcy Court
(the "Court") so approves, assist the Client in obtaining antl presenting such infbrmation

as nray be required by the parlies in ìnterest to the Case and bankruptcy process. inclucling
any creditors' commiltees and the Courl; and

(vi) Pr:ovide such other services âs are reasonable and customary fbr a CRO in
connection with the administration and prosecution of'a bankruptcy proceeding or as M-
lll and the Client shall otherrvise agree in writing.

(b) 'f'he CRO shall, in consulhtion and coordination with the Boa¡d of Directors of the

Client (Ihe "Board'):

(a) serve ¿ìs the principal liaison of the Client to the Client's creditor: constituencies

an<J çther stakeholders with respect to thc linancial antl opcrational mattcrs rclating to the

Client; and

(b) lead and direct the efïods of the Client and its professional advisors to cievelop

and implcment restructuring plans and other strategic altettatives intended to maximize

the errterprise valrte oflthe Client.

The CR0 shatl be assisted by such other M-lli personnel, an<J lhe CRO and such personnel shall

declicate strch time to the Engagement, as the CR() shâll dr:[erminc, in consultation with the Board
i of'f)irect<lrs of the Client, is reqLrired to provide the Services in a professional manner and in

accorclancc with the terrns oi'this Appeement. The CRO shall repofi to the Board of Directols of
the Client.

2. F,nsasementTerm.'l"he Engagement shali commence on the date t¡l'acceptance of this

Agreemepl ancl may be terminated b.v- either l?arry- at any time upon ten business days' wril.ten

notice. I'ollorving any such termination, neither Party shall have further liability to ihe otlrer,

except with rcspect tcl fì:es and expenses earned and incurred through the date of termin¿rtion and

any provisions ol this Agreement lvhich are expressly stated to sulive its termination or

expiration.

3. StatTing. (a) tt is anticipated that the team providing the Services inìtially will be

comprisedol'theClROandhvootherprofessionals. ItisN'1-ill'sinteuttodelivertireScrvicesin
a¡ cit'ective anci cost-efTcient manner in accordance with the terms of this Agreemenl' In I'he

cvent that the LIRO cieterntines that an increase in the size of the tealn is warrantcd, then the CRO

shall review such iletemtination with the Cìeneral Counsel and the Board of Directors prior to

making a ehange in the size of-the team in order to confitm th¿it such increase does not duplicate

the activities of other ernployees ofl or prolèssional advisot's to, the Client. 'llhe members of the

tearn (other than the CRO) are sub.iect to change by the CR0 fi'orn tirne io time in its sole discretìon"

(b) Nohvithstanding anytliing to the contrary coniainecl herein, neither M-III nor any of
its personnelperfomning the Services hereunder is being retainecl as, or sball be deemed to be, an

ug"ìt, employee. or director of the Client, but rather lvl-lll shall be deernecl to be an independent

i-
þ
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contractor 1'br the Client and such personnel shall rernain employees of M-III. M-ilI is being
retained by Client only as a consultant and shall hûr.e no lìduciary duty to the Client or any of its
affìliates.

4. Con'rpensaiian ibr Servi,ccs. (a) h,{-lli's corllpcnsation f,or services rendered under this
Agreement shall be paid by the Client by wire transt'er of, irnmediatel¡i available funds (in
accorciance with tire instructions aftached hereio as Annex 11 or any subsequent instructions that
M-lll may fìnm time to time provide to you) ancj will consist of the following:

(i) Retêiner: lvl-fll has previousiy been provided ,,vith a $25,000 retainer
pursuant to the Prior Engagement [.,cttcr clcscribed bclor,v. Simultaneously with or as
promptly as practicable alter the execution of this Agreement, M-lIl is to receive an
additional $25,000 {iom the Client, such that M-lIl shall hold $50,000 in the agglegate (the
"Retainer") as a retainer for the Engagement. All bitlings hereunder will be paid by
cirawings against the Retainer and the Client shall lre obiigated to promptly (and, in any
event, witliin fìr,e business days) replenish the Retainer to its initial arïount. The Ret¿iner'
is not intendcd to be an cstimate of the f'ees anci expenses f,or the Engagement. M-lll will
hold the Retainer urltil the conclusion o1'the Ëngagernent, at which tirne the final billing
shall be applìed against it, with any excess being returne<J promptly to the Client and any
cleficiency being promptly paid try thc Client.

(ii) Monthl)¡ Hees: As compensatlon f,or providing the Servioes hereuncier, lvl-
III shall bc entitlerl to non-refunclable profbssional fees based on the actual hours incuned
by M-lIl pcrsonnel on matters perlinent to this case (the ""Monthly !-ees"). 'I'he Monthly
F'ees shall be based upon the lbllowing hourly rirtes:

Profcssional Hourlv lìate
Managing Partner
Managing Director

l)irector
Vice President

Senior Associate
Associate
Analyst

$ 1,050

Íi875 - $97s
$67s - $775

$600
$500
$42s
$3 s0

At the end of each rnontlr, N.4-il1 shall Jirmish to the Client copìes of a reasonably detailed
invoice for the Montlrly Fees in respect ol'that month. As prevìously noted, M-III is
authorizod to apply thc Rctaincr to such amounts and, to the extent that tlie Retainer is

insuff icient to pay the amounts then clue, the Clier:t shallpay such excess wire transfbr ol'
immecliately avaiiable f'uncis within five days after the date of service of the relevant
invoice, Frc¡m time to tirne in the normai course of business ûøI-ll1 may adjust its billing
rates upon notice to the Client.

(iii) Out-ot:Pooket Expqnses: hr addition to any cornpensation for providing the
Services, the Client shall reitnburse M-III for all reasonable and docurnented out-of-pocket
expenses incurted in the perlormance of the Services (including, without limitation,
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reasonable travel costs) and enforcelnent of the obligations of the Client hereunder
(including, without lirnitation, fees and expenses of counsel).). Such reimbursement shall
be paicl by application of the Retainer and, to the extent that the Retainer is insufficient to
pay such amounts, by wire transfêr within fìvc business days after service of the t'elevant
invoice tbr such reimbursement (which shall be reasonably detaiied and include back-up
forexpenses in excess ol $100.00 and as otherwiserequited by appiicable law).

(b) In the cvent that amounts payable hereunder are not paid within ten days of the invoice
date, such amounts shall be deemed "past clue" and lV{-lI shal] have the right to Èuspend firther
Selvices untìl payment is received on past clue invoices and/or the Retainer is restored. In the

event that M-liI so ,suspends tÌre Services, M-Iil shall not be responsible ot liable f-or any resulting
loss, danrage or expense due to such suspension.

5. C$opqratiun liom Çlienl. Tn order to pniperly perlbrm the Services and fulfill its
responsibilities on a timely basis, M-llI lvill rely on the timely cooperation of the Clicnt and its
other professional advisors, inclucling. without linritation, making availal¡le to M-lll relevant data,

inlbrmation and personnel. perf'orming any tasks or responsibilities assigned to tire Ciient arid

nolilying M-llI of any issues or concenls that the Client ma,v have relating to the Services" 'lhe

Client will provide M-lf I with fìrll access to all personnel. books and recorils ol'the Client, as rvell
as to all advisors anci prolcssionals retained by the Client. The Ciient understancls aud

acknolvletlgcs that M-lll's proper delivery ol'the Services is depen<lent upon timely clecisions and

approvals by the Cllient and its management, M-lll shall have no responsibility or liability fot' any
delays, aclclitional costs or ofier tleficiencies c¿rused by the Client failíng to pr:operly fulfill its
responsìbilitìes under this Agreement.

6. Dcliverables. (a) In conncction with thc Bngagement, M-lll may 1'r"rrnísh the Client
rvith infbrnration. aclvice, repofls, analyses, presentations or other materials (the "Deliverables").
The Deliverahles may contain fàctualtlata, the interpretation of rvhich may ohange over the project
tenï as more infbnlation or better understanding becr:mes availahle. '[he Client acknowledges
that M-lll will not have an obligation to upclate the Deliver¿rbles as part of the Services in the event

of such a change.

(b) ISecause the Deliverables may contain proprietary or other inJÌ¡rmaticrn of'l\4-lII
that is deemed to Lre Confidential Infbnnation (as deíìnerJ below) fbr purposes ot-this Agteement,

the Parties agree that (i) all Delìverables (whcther wrilten or oral) furnished by M-lìI in connection

with the Ëngagenrent ¿rre intended solelyfbrthe benefitand use of the Client in connection with
this Agreement, and (ii) no such information shall be used f'or any other purpose, clissemitratccl to

any third parties, ol quoted or ref-ered to, r.vith or without artribution to M-lII, at any titne, iu any

mânner or fbr any puryose without M-III's prior wriften approvai (which shall not be unreasonably

withheld or delayed), except as requiled by applicable law clr by order or act ol any oouft or
govornmental or regulaiory authority or body.

(c) T'he provisions of tilis Seotion shall survive the termination or expir"ation o1'thjs

Agreement.

i:
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1.

Agreement
["irnif¡ttions on Services. (a) 'Ihe Services are limited to those specifically noted in this

(b) lvl-llI does not pr:ovide accounting or ta.r-related assistance and no Deliverable or other
information or a,.lvice provieled to the Ctrient shall be deemed to be accounfing or tax-related
assistance. The Clien¡ shall bc solely responsìtrle f'or cletennining the accounting and tax-related
implicatious of the Deiiverables antj other infbnnation and advice provicled to it by M-III. M-III
shall not ex.prcss any ptol'essional opinions on t-rnancial statements r>r perfirrm attest procedures
with r:espect to rlther infbrmation in conjunction wjth the lingagernent. The Services are not
designed, nor should they be relied upon. to disclose weaknesses in internal controls, fìnancial
st¿rtement errors. irregularities or illegal ¿rcts. ful-lll shall assume the accuracy and completeness
of all information submilled by or on behalf ol'the Client to ll{-lI f'or analysis and which will tbLm
the basis of M-lll's conchrsions, without any obligation of lvl-lll to verify the accuracy or
completenes.s of'such ilrformation, and M-lll shall not be r:esponsib{e lor any analysis, advice or
other Services trr the extenf basecl on inaccurate or incompiete information provided or accepted
by or on behalf'o{'the Client.

(c) ll'hc Scrvices sliall not include preparinp;, auditing or otherwise attesting in any way
(inclrrding withour limjtation, lvitit lcspect to the acouracy. achievability, reliabilíty, l'elevance,
usefulness or other appropriüteness) to the Client's lìnancial pro.jections, ancl the Client has not
engagecl M-lII f'or that purpose. T'he Services are provicled basec{ upon the understanding that the
Client has sols responsibility fbr its lur¿incial pro.jections (inclucling preparation thereof).
developing underlyirig assumptions and providing any disclosuro rclated thereto. To the extent
that, during the performancc of Services hereunder, M-IIÌ is required to considcr the Cllient's
linanciaì projections, the Client understands that M-lIl's proceclures with respect to such
projections do not constitute an examination in accordance with proceclures established by the
American Institute of Clertilied Public Accountants alrd do not and are not intended to provide any
asslrrance on any aspect of such projections. including, witirout limitation, the reasonableness of
the assumptions underlying such projections, nor do they provicle assuraltcc that lvl-Ill might not
become a\.vare ol'significant matters affbcting the reasonableness of the projections that rnighl be
disclosed by more extensive procedurcs. 'l'here will usually be diffurences betrveen projected and
actual results, and those díl'ferences may [re material. 'l'he Client understands and aglees that Mr
III will have no responsibìlity or liability relating to any such dif'fercnces.

(d) 'l'o the extent th¿rt the pertbrmance of thc Scrviccs rccluires that M-lÌI form conclusions
or reach opinious, M-iit shall cio so wilhout regard to or consideratit¡n of the impact that such
conclL¡sions or opinions may have on the initiation or outcome ol any litigation to which the Client
is a party.

(e) M-lll does not provide investment advice and the Se¡vices shail not include the
provision of investment advice. The Client shall have sciie responsibility for all investment
decisions made by it.

(f) The provisions of this Section shall survive the terrrination or expiration of this
Agreement.
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8 Confl jcts. M-llI has pertbrmed an intemal search for any potential conflicts o1-interest

bascd on its uncierstanding of the various parties involved in this matter. and such search has not
revealed any relationships that it believes would conflict with its engagement lrereunder" Should
any potential confìlict pertaining to lVl-lll's engagernent l'lereundel come to tire attcntion of any
Party, such Party shall prornptly aclvíse the others. Nothing cr"rntained herein should be construed
to be a waiver of any potential coriflict pertaining to lvl-ltl that may come to the atfention of any
Par1y. M-itI reserves the right to immediately terminate this Engagement at any time, ila confJict
of interest erises or becomes knolvlt to it that, in its judgment. would irnpair its abiiity to perfbrm
t['re Serv ices obi ectively"

9''l.heClientcovçnantsandagreesthat,priortothe
fìrst annìversary of the termination or expiration of this Agteement. it will not, clirectly or
indirectly, hire directly or as an independent contractor, or refer to another for employment, ally
persoÍl wiro ivas during the ferm o{'this Agreement an employee or contractor o{'M-iII or any of
its afÏiliated entities, in e¿rch c¿se who w¿rs involved on bchalf ol IVI-III with the F,ngagement or
the perfbrmance of'the Services, In the event of'the breach of the folcgoing covenant, the Client
shall be liable to M-lll, and shall pay on demand to lvl-.lll, liquidated damages equal to 200% ol'
tlie totai annuai compensation of sach relevant employee fol tlie preceding c¿llend¿rr year or, in the

case of employees who were not employed by M-Iil tbr the full yeat' and contractors, the amount
equal to 200% o1'such anlrualizecl compensirtion. The Parties mutually agree th¿ìt the actual
damages that would be sustained by ttie Ëmployer Parly as the result of any such breach will be

substantial and will be impossible to rneasure accuraiely. and that the foregoing liquidatect damage

amor¡nt is fÌrir and reasonable. The provÌsions o{'this Section shall survive the temnination or
expiration o f' this Agreement.

10. [ìonljcle¡rtial]Jx, þ.ach Par:t¡r shall use reas,:nable eflforts, but in no event less efl-ort than

it rvoulcl use to protect its own conlìdentiaÌ infbrm¿rtion. to kccp conlÌdcntial all non-public
confìdential or proprietary infbrmation obt¿ined fiorn the othcr Party in tlre scope of the

Engagement (the "Conjídential InJormatíon"), and neither Parly will disclose any Confìdenfial
Information to any other person ol entity. For the avoidance of dottbt, the term "Conficlential
lnfbrmation" shall include (i) the terms of this Agreement. (.ii) all non-publìc con{idential and

proprietary data. plans, tcports, schcclulcs, drawings, accounts, records, calculations,
spccitìcations, florv sheets, courputer programs, sourct: or object codes, resuLts and models and

(iii) any work product relatìng to the business of eithcr Party, its subsielìaries, rJistributors,

affÌliates, vendors, customers, employees, contractot's ¿rnd consultants. ln perfbrming the Services,

lvl-llt lvill use and relv prirnarily on the Confìclential Intìlrmation and on inf'ormation available

frorn public soruces without having inciependently verified any of such infÌrrmation.

(b) 'Ihe f'oregoing is not inl-ended to prohiLrit, nor shall it be construed as prohibitirlg, M-
IIt lì'om making such disclosures of Confidential lnfannation that M-llI reasonably believes are

required by law or åny regulalory requirement or authority, or to ciear client conflicts. M-III also

may disclose Confìdential Infìlnnation to its pâüners, directors, ofiicers, employees, independent

contractors and agents who have a need to knt¡w the Confìdential InÊormation fbr the proper
performance of the Ser¿ices or otherwise in connection with the Iìngagement. M-lll may make

reasonable disclosures of Coni'iclentiai Inl'ormation to third parties to the extent that M-lJI
reasonably believes tlrat such disclosure is consistent with its perfbrmance of the Services. In

'1þ
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addition, M-III will fi¿rve the right to disclose to any person that it provided services to the Client
and its afTliates arrd a general description of such servìces.

11. The provisions of this Section shall survive the tcmination or c.rpirzrtion of'this
Agreement.

12. I¡rlellsctualF&Ber:rv. Uponpayrnentinfull ofall amountsowingtoM-llthereLrnder,
[he Client wiil orvn all Deliverables furnished by M-lll to the Client in cormection with the
Servíces, providet'lthat M-lII will retain ownership of'(a) all concepts, analyses, know-how, tools.
frameworks, models and intìustry pcrspectives used and/or developed by M-Iil in conneotion with
the Services and (b) all other inteilectuai properly no1 containing Conlìdential Information whicìr
has beerr developed by M-llt outside of the provision of the Services fthe"M-IU Tools"), it being
understoocl that M-III tvill have no tlwnership right to, ancl will maintain in accordance with the
provisions of this Agreenrent the conf--rdentiality ol, any Confìdential Informaiion contained in the
M-ll[ Toois. To the extent that the Deliverables include any M-lll Tools, N4-III hereby grants the
Client a non-exclusive, non-transi'erablc, non-sublicensable woridwide, royalty-tlee license to use
and copy the I\4-III Tools solely as paft oI t]re l)eliverables and subjecl to the contìdentiality
provisìons contained in tliis Agreement. 'l'he provisions of this Sectiori shall survive the
tcr:nination or expiration o1'this Ag'eement.

l3"lndemnificatiol. The Client hereby irrevocahly and unconciitionally agrees to
indenrnily and hold harmlcss thc lndemnitees (as definecl in Annex I her:eto) jn accordance with
the provisions oi Annex I hcreto, with sr-rch Annex I being incorporated herein by ref'erence and
constituting an integral and enforceable part oli this Agreement. J'he indernnity and nxpense
teimbursement obligaïions set fbrth hercin (includirrg, rvithout Iimitation, in ¡\nnex l) shall (i) be
in addition to any liability the Cllient may have to M-ilI at common law or <itherwise, (ii) survive
the tennination or expiration of this Agreernent and (iii) be bincling on any sucressors and assigns
of thc Clicnt.

(b) In addition to (and not in limitation oQ the provisions of Sectir:n 13(a) and Amrex l,
the CRO and any other M-lll employees who may fiom tirne to time serve âs directors or ofïicers
oflthe C--[ient or any of its aft-r]iates will receive the benefit of'the most lbvorabie indemnifìcation
provisions provided by the Client to its directors, offìcers ancl any ec¡uivalently placecl employecs,
whether under the Cllient's chartel or by-laws, by contract or otherwise. Additionalfy, the Client
shalJ specifìcalJy include and cover the CRO antJ any M-llI employees, contractors and agents who
tnay f}om time to time serve as directors or ollicers of the Client or any of its afTìliate s with direct
coverafJe undcr thc Client's policy fbr liability insurance covedng its directors. ofiìcers and any
equivalently placed ernployees (the "D&() In$urunce"). Upon request o1 M-llL the Client shall
provide M-lli with â copy of thc policy documentation fbr its then-curent D&() Insurance, a
cer-tificate of insurance eviclencing the policy is in full lbrce and efIèct, and a copy of the signetl
board resolutions ancl any other documents as lvl-lll may reasonably request evidencing the
appointment and coverage of the indemnitees. 'I'he Clienf will maintain sucir D&O lnsur¿nce
coverâge f.or the period through which claims can be nrade against such persous. I'he Clicnt
disclairns a right to distrjbution f'rom the D&O fnsurance coverage with lespect to such persons.
In the event that the Client is unable to inclucle the CI{O or arlv other such M-tlt employee or agent
under the Client's D&O lnsurânce ooverage or does not have first dollar coverage reasonably
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âccepkible to M-Ill in eÍTect lbr at least $ I 0 million (e.g., there are outstanding orthreatenetl claims
against officers and ciirectors alleging prior acts thât m¿ìy givc rise to a claim). then M-llI may, åt
its option. atternpt to purchase a separate D&O insurance policy that will cover the CRO and any
such other lvl-lll employees and agents oniy. T'he cost of such separate policy shall be invoiced to
thc Client as an out-of.pocket expense. If M-lli is unable or unwilling to purchase such separate
D&O insurance policy, then M-lil reserves the riglrt to immediately terminate the Agleement.

(c) 'I'he Client's ìndcmnifircaiion obligations in this Section shail be prirnary to, an<Iwithout
allocation against, any similar indemnification obligations that M-lll may ofïèr to its persomel
generally, and the Client's D&O lnsur¿lnce coverage tbr the indemnitees shall be specitìcaliy
prin,ary to, and lvithout allocation against" any other valid and collectible insurance coverage that
may apply to the inc{enrnitees (whether provided by lvI-III or otirerwise).

(d) Notwithstanding anything to the contrary contained in this Section 13, the indemnity
owing from the CUent to the Indemnified Par:ties shall not exceed the terms of any indemnities
provicied to the Client's other ol-fìccrs and directors under the corpolate lrylaws anci applicable
state lalv. plus any insurance covel'age under the Client's D&O Insurarrce.

(e) 'l'he provisions of this Section (including, rvithoLrt limitation, the provisiolrs of Annex
I) shall survive the tcrmination or expiration of this Agreement.

14. L.imitirtian 0U. []qr:iegçf, lrr no event shall M-ilL or any other Indemnifìed Party be
liable to the Client or it"s afïjliates, successors, or any person claiming on beh¿rlf ol or in the right
ol the Client (including tlre Cllient's orvnersl parents, alfiliatcs, succcssors, directors, oflicers.
ernployees, agents, securitv lioldels, or creditors) fbr: (i) any amount which, wlren taken together
rvith all losses for which M*III and the indemnifìecl Parties are liable in connection with this
Agreement or the lingagement, would exceed the amount of fbes flor the Services actually teceived
by fvllll frorn the Client in cc¡nnectiou lvith the Engagement during the imtnediately pr:eceding 12

months or (ii) any speciai. consequential, incidental or exemplary damages or loss (or any lclst

profrts, savings or business opporturrity) (the arnoiurts described in olauses (i) and (ii) collective ly,
the'"Liabilþ Cup"). This paragraph shall apply regarclless of the nature ol any clairn(s) (including
claims based on contract, statute, negligence. tort. strict liabiJity or otherrvise), regardless of any
f'ailure of the essential purposc of any rernedy and whether or not M-lil was advisecl of'tlre
possibility o1'the darnage or loss asserted. but shall not apply to the extetit final1y detennined by
fìnal and non-appealable jucigment o1' a court of' cornpetent .jurisdiction to be pr:oltibited by
applicable law. 'I'he prcvisions olthis Section shall survive the tet'rnination or expiraiion olithis
Agreement.

15. Cliqnt Ack¡rú\¡/lËd#Eq . 'ì.lle Client heleby acl<nowledges and agrees that M-lll may.
in the c¡rdinary course of its busìness, serve clients who are competitive with, or lrave oonflicting
interests with, the Client. Consistent with its confìcJentiality obligatìons lrcrcundet and its
confidentiality t-rbligal"ions to its other clients, N4-ltl wiil not advise or çonsult io the Client with
respect to any aspect of M-llf's engagement or potentiai engagement with any other client,
potential client or fonner ciient. Similarly, lvl-llI will not advise or consuit to any other client,
potential ciient or former olient with respect to any aspect of the Engagement. M-III will maintain
the confìdentiaiity of the Conlìdential Inf.ormation in accordance with the te rms of this Agreement

il
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and, similarly. will not share confidential information of any client. potential client or lormer client
of M-iil with the Client. The provisions of this Scction shall survive the tennination or expiratiou
of this Agreement.

16. Prier Enr¿-af¡e,$çltt,. 'l'he Ciient heleby acknowledges that M-III is party to the
Engagement l",et1er, dated March 26,2019 (.Il'rc'"Príor Engøgemerú Lelter"), to provide ceftain
advisory services to Katlen lV[uchin Rosenman LLP, counsel to certain creditors of the Company,
with respecl" to matters telating to the Company. The Parties agree that M-III shall provide notice
to Kafien Muchin Rosennian LLP of, thc tenr,inatíon of the Prior Engagement Letter prornptly
fullowing the execution zurd delivery by the parties of this Agreement ¿rnc{ the Prior lingagernent
Letter thereafìer shall terminate in accordance with its terms.

17" ìVf iscef ianeous. (a) This Agreement (i) constitutes the entire agreement of the Parties
hereto witlr respect to the sLrbject matter hereof and supersedes any other conrnrunications.
understatrdings or agreements (both wrilten and oral) among the Par-ties with respect to the subject
matler hereol'. and (ii) may be moditied, amended or supplemented only by plior written agreement
of each of the Parties.

(b) The invaiidity, illegality, or unenf'orceability of any provision in or obligation under
this Agreemerrt in any.iuris¡lìction shall not affect or impair the validity, legality, or enf'orceability
olthe remaining provisions or obligations under this Agreement or ot'such provísibn or obligation
in any oiher jurisdiction. I[ 1'e¿sible, any such offènding provision shall bc deemed nrodif.red to be
within the limits ol-enfbrceahility or vaìidity; provided that, if the offending provision cannot be

so rnodilìed, it shali be stricken ancl all other provisions of thìs Agreement in all other respects
shall remain valid and en f'orceabie.

(c) M*III's services herelrnder ¿ìre personal in nalure ancl nray not be assignecl without the
wliften consent o1'the Client.

(cl) In the eveut of any ¿rotion, claim, suit ot'proceecling brought by the Client (or any person
claitring on behalf of or in the right of the Client) against Ìvt-III which relates to thc Serviccs or
the Engagement, the Client shall be obligated to prcrmptly reimburse M'llI t.or all reasonable
expenscs (including fees and disbursements of'counsel) as they are incurrcd by M-lII in connection
with investigating, preparing for ot clefencling, or provìdir-rg e vidence in, such action. claim, suit or
proceecling. 'lo the extent that M-l II is iìnally determined b), fin¿il anci non-appealablo jr-rdgment

of ¿r coutt ol-competent.iurisdiction to liable on account of such actic-rn, claim, suit or proceeding,
then M-iII shall promptly reimbursc the Client fbr a fair and equitable portion of the expenses

irreviously reimbursed to lvl-lII.

(e) 'ìlhis Agreemenf may be executed in any number of couirterparts, each of rvliich when
so executed shall be deemed an original, but all such counterparts shall constitute one and the same

instruntent, and all signatures need not appear on rìny one counterpart.

(Ð This Agreement and all controversies and other matters arising fì'orn or related to
perf"onnance lrereunder shall be governecl by and cr.rnstrued in accr-rrd¿rnce with the laws of'the
State of New York applicable to contracts to be executed and perfbrme<f witliin such state. The

M,,þr.II
PA.R'I-h¡E ¡1901)l 00-00001 3i2512\\19 lù: l3 Alvf

Case 19-12415-MFW    Doc 118-2    Filed 12/04/19    Page 18 of 23



Parlies hereby submit to the exclusive juris<liction of and venue in the f'ederal and state courts
located in New York City and waive any right to trial by.jury in connection with any disputc related
to this Agreement. The provisions of this paragrapir shall survive the tcrtnination or expiration of
this Agreement.
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This Agreement shall be binding upon the Parties and their respective sucoessors and assigns, and
no otlier person shall acquire or have any right under or by virtue of this Agreement.

Please confim the foregoing is in accordance with your understanding by signing and returning a
copy of this Agreement. whereupon it shall become binding and enforceable in accordance with
its terms.

Very truly yolìrs,

M-I]I ADVTSORY PARINERS. LP

tìv
amel Y

Title: ManagingMefrrbel

ACCEPTED ANI) AGREHI)
as of the date first set tbrth above:

HOULTHAN'S RESTAURANTS, INC

NT

I'ir \.P
By:
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Annex I

A CìREEM ENTS RE,GARÐING INDtrMNIF-I CA'JIION

In consider¿ltion of M-III perf'ornring the Services tor the benelit of the Client, the Client (the

"Indemnilor") shali inclemnily M-III and its afiiliates, eqLrity holders, parhrers, directors.
employees, ageuts, representatives and contractors, includirrg past, present or futilre partners,
plincipals and personnel of each (collectivelv hereinaftel called the "Indemní7ees"), against all
costs, fees, expenses, damages, and liabilities (including det-ense costs) associated with any
pending or threatened claim, action or proceecling(a"Cluim") relating to or arising as ¿r result of'
the lìngagement or the provisiorr of'the Services, the Client's use or disclosure <if the Deliverables,
or this Agreement ("l,as.res"). This pr:ovision is inten<Jed to apply regardless of the nature of any

Clairn (incLuding Çontrnct, statute. any fìrrm of negiigence, whether of the Cllient, IM-III, oL others,
tort, strict liability or otherrvise), except to thc extent such l-.osses are determinecl to bc thc result
of M-III's bad l¿ith, gross negligence or wiilfì¡l miscondr¡ct.

'l'hc Indcmnitor shall not. without lV[-lll's prior lvritten oonsent (which wil] not be unreasonably
witliheld), settle, compromisc, or cc;nsent to the entry ol'any judgmcnt in any pencling or threatened
Claim in respect of'which inclemnifìcaticrn could reasonably be sought lrereunder (whether or not
M-lIl or any other Indemnitee is an actu¿rl or p<;tential pùfty to such tìlairn), if such settlement.
compromise, or corlsent does not inch"rcle an unconditionai release of each Inclcmnitee liom all
liability arising itLrt of'sur:h Claiml ¡x'ovidetl. however, thirt ihe lndemnitor shall not cnter ínto any
such settlement, corïpromise or consent of a Cllaim i.vithout V[-lll's prior written consent (rvhich
ruray be grantecl or withheld in fu1-IIl's sole discretion) if such settlernent, compromisc or
proceeding provides 1br injunciive relief against an Indemniiee clr ân admission of liability by an

Ìndemnitee or rvould require payment ol any âmoulll by an Indemnitee or any insurer of an

Indcmnitee. Ihe lndemnitor shail not be liable hereunder to any fnclemnitee f,or any amount paid
or payable in tfre settlement ofl any action, proceedir-rg or investigation eutered into by such
Indemnitec withor"rt thc Inclcrunitor's writlen consent.

Upon receipt by an Indemnitee of actual notice ola Clairt against such Indernnitee in respect ol
which indernnity may be sought hereuncler, such lndemnitee shall promptly notify the Iudemnitor
with respect thereto. In additiou, an lnclemnitee shall promptly notify tire lndemnitor afTer anv
action is conrmenced (by way of service with a summons or otirer legal plocess giving inlormation
as to the nature and basis of the clajm') against such lnclemnitcc in rcspect of which indenrnity rnay

be sought hsreuniler. In any event" 1¡ilule to notil\, the lndemnitor sirall not relieve the Indemnitor
from any liabilitv which the lndemnitor may have on account of this indemnity or otherwise,

except to the extent, antl only io the extent, that the Indemnitor shall have bcen materially
pre.judiced by such t-aiiure.

I-nder¡nitor sh¿ll advance all expenses indernuil-rable hereunder that are leasonably incurrcd by or
on behalf of Indemnitee in connection with any proceeding within thirty (30) days after receipt by

Indemnitor of a statenrent or statements from Inclemnitee requesting such advance or advances

from tiile to time, lvhether prior to or atTer fìnal disposìtion of such proceeciing. Such statement

orstatentents shall reasonalrly evidencethe expenses incr¡rred by lndernnitee and shal] include or

'l
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be prececied or aocompânied by a written undertaking by or on behalf of Indemnitee to repay any
expenses advanced if it shall ultimately be determined that Indemnitee is not entitled to be
indemnified against.such expenses. Any advances and unclertakings to repây pursuant to this
paraS¿ph shali be unsecured and interest fiee.

I'o the extent that the lndemnitor so elects, it shail be entitled to assumsr ihc def'ense, with counsei
selected by tlte' lndemnitor (and approved by M-IJI, rvith such approval not to be unreasonabiy
rvithheld), of any action that is the subject of the proceeding in respect olwhich indemnity may be
setught. Aller notice to the Indemnitees of its election to assumc thc clefbnse thcrcofl thc
lndemniior will not be liable to the lndemnitee r¡ncler this Agreement lbr any expenses
subsequently irtourred by such Indemnitee in connection with the defense thereof except .1s

otherwise provided below. Such fndemnitee sha1l have the right to emplo-y counscl of its choice
in such procceding, but the f'ees and expenscs of sr"rch counsel íncurred atter notice fi'om tire
lndemnitor of the assumption of the defènse thcreof shall be at the expense of the Indemnitee
unlcss the cmploymcnt clf c<¡unsel by the Ìnclemnitee has been authorized by the Indemuitor, in
whicll oase the reasonably incurred f'ees and expenses of'such counsel of the lndemnitee shall be
at the expense ol'the lndemnitor.

ll'he Client ¿ìgrees that neither: M-lli nol any other Inclernnilìcd Party shall have any liability
(u'hether direct or indirect and regardless of tlie legaltheory aclvanced) to the Cllient or any person
r"rr entiïy asserting claims on behalf of or in right of the Client caused by, relating to, based upon
or arising out ofi (directly or indirectly) this Agreement or the Engagement. except for losses,
claims, clamages, penalties or liabilities ir"rcLrned by the Client which are finally determined by a
non-appcalable .ludgment of a court of conrpetent jur:iscliction to have resulted primarily and
directly liom the bad fàith, willfül miscr:nduct or gross negligence of M-lll ot any other
Indemnificcl Par1y. In no event, however, shall M-III's or any olher lndemnifìed Party's liability
to the Cllicnt or thcir rcspective affilìates, sucìcessors, or any person claiming on behalf of or in the
right of-tlre Client (including the Cllient's owr)el's. parerlts. alliliales, direclors, ol'fÌcers, employees,
agents, seurrity holclers, or creditors) exceed tlie ì-iability Cap.

In the cvent that any Vf -lll personnel are requested or requirecl to appear as a witness in connection
witli any clairn, action or proceecling relating to or arising as a resuit of the Engagement or thc
provision of the Services, the Client's usr or disclosure of the Deliverables, or this Agreement, tire
lndemnitor shall, to the extent permitted by applicalrle law, reimburse M-lÌl 1'or all reasonable and
documented out-of--pocket expenses inoun'ed by it in connection r.vith such persomel appearing
and preparing to appear as a rvitness, including, rvithorrt limitation, the reasonable and docunrented
fbes and dìsbursernents of its legal counsel, and to çompensÍìte M-Iti at a rate equal to M-lll's then
standard hourly rate for the relev¿rnt personnel fìlr each day that such pcrsonnci is involvcd in
preparation, discovely proceedings or testimon,v pertaining tù such Cllaim.

'l'he provisions of this Annex I shall be deemed to be an integral part of this Agreement to whioh
this ¡\-nnex I is aflrxed and shall survive the termination or expiration ol'this Agreement 1'or any
reason. The provisìons ol this Annex I shall be binding upon the Client an<l its successors and
assìgns.

MdTI. PARTN 665001{10-00()(ri 3i2.5i201 9 1t): l,l Añl
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Annex Il

WIRE TRANSFER INSTRUCTIONS

Bank Name:

Bank Address:

ARA Number:

Account Name:

Account Number:

Reference:

F'irst Reputrlic Bank

44 Montgomcry Street
San Francisco. CA 94104

32r081669

M-III Advisory Partners, L.P

800071 12800

HRI.CRO

r
F

h4dII' FARTh-l g ¡500 I00-00001 J 125¡21)19 l0: I 3 AM

Case 19-12415-MFW    Doc 118-2    Filed 12/04/19    Page 23 of 23


