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Bracewell LLP

1251 Avenue of the Americas
New York, NY 10020-1100
Telephone: (212) 508-6100
Facsimile: (212) 508-6101
Jennifer Feldsher

Mark E. Dendinger

Attorneys for FT1 Consulting Canada Inc.
In its Capacity as Monitor and Foreign Representative for the Debtor

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
Chapter 15

IMPERIAL TOBACCO CANADA

LIMITED, Case No. 19-10771(_ )

Debtor in a Foreign Proceeding.

DECLARATION OF PAUL BISHOP IN SUPPORT OF (I) VERIFIED
CHAPTER 15 PETITION FOR RECOGNITION OF FOREIGN
MAIN PROCEEDING AND RELATED RELIEF, (II) APPLICATION TO
APPROVE NOTICE PROCEDURES AND (III) EX PARTE APPLICATION
FOR TEMPORARY RESTRAINING ORDER AND RELIEF
PURSUANT TO SECTIONS 1519 AND 105(A) OF THE BANKRUPTCY CODE

I, Paul Bishop, pursuant to 28 U.S.C. § 1746, hereby declare under penalty of perjury as follows:

1. I am a Senior Managing Director at FTI Consulting Canada Inc. (“FTI”), the Court

appointed monitor and authorized foreign representative (the “Monitor”) of Imperial Tobacco

Canada Limited (the “Debtor”) in a proceeding (the “Canadian Proceeding”) under Canada’s

Companies’ Creditors Arrangement Act, R.S.C. 1985 c. C-36, as amended (“CCAA”), pending
before the Ontario Superior Court of Justice (Commercial List) at Toronto, Ontario (the “Canadian

Court”). I submit this declaration (the “Declaration”) in support of (a) the Verified Chapter 15
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Petition for Recognition of Foreign Main Proceeding and Related Relief (the “Verified Petition”)",

(b) the application for entry of an order (i) scheduling a hearing on the relief requested in the

Verified Petition (the “Recognition Hearing”), (ii) setting a deadline by which all objections to the

Chapter 15 petition must be filed and (iii) approving the form of notice of the Recognition Hearing

and the manner of service (the “Notice Application™) and (c¢) pursuant to Rule 65 of the Federal

Rules of Civil Procedure, as made applicable by Rule 7065 of the Federal Rules of Bankruptcy
Procedure and Rule 9077-1(a) of the Local Bankruptcy Rules of the United States District Court
for the Southern District of New York, the Ex Parte Application for Temporary Restraining Order
and Relief Pursuant to Sections 1519 and 105(a) of Title 11 of the United States Code (the

“Bankruptcy Code”) (the “TRO Application”). I have contemporaneously filed the Verified

Petition, Notice Application and TRO Application with this Court in my capacity as foreign
representative of the Debtor.
2. On March 12, 2019, the Canadian Court issued the Initial Order (the “Canadian

Order for Relief”) attached as Exhibit A to the Verified Petition, commencing the Canadian

Proceeding and, among other things, appointing FTI as the Monitor and authorizing the filing of

this Chapter 15 case (the “Chapter 15 Case”). A copy of the sworn affidavit of Eric Thauvette, the
Vice President and Chief Financial Officer of the Debtor, submitted to the Canadian Court in

support of the Canadian Order for Relief (the “ITCAN Affidavit”), is attached hereto as Exhibit

A?

! Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Verified
Petition.

2 The ITCAN Affidavit sets forth, among other things, the nature of the Debtor’s business and the facts and
circumstances giving rise to the Canadian Proceeding and this Chapter 15 petition.

2
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3. I am an individual over the age of eighteen and, if called upon, could testify to all
matters set forth in this Declaration.
4. I hold a B.A. with honors in economics from the University of Sheffield. I have

over thirty years of international insolvency and restructuring experience. I am a licensed
insolvency trustee under the Bankruptcy and Insolvency Act (Canada), R.S.C., 1985, c. B-3, and a
Chartered Insolvency and Restructuring Professional (CIRP) in Canada. I am well recognized in
the restructuring community and have acted on many large, complex restructurings, including most
recently, the CCAA proceedings of Sears Canada. I am a member of the Insolvency Institute of
Canada and serve as a director on its Board.

5. FTI and I were retained by the Debtor in 2015 and as a result, [ am familiar with
the Debtor’s history, operations, assets, financial condition, business affairs, and books and
records; and I am competent to testify. Except as otherwise indicated, all facts set forth in this
Declaration are based upon my personal knowledge, information supplied to me or verified by
members of the Debtor’s management and professionals (internal and external), my review of
relevant documents, and/or my opinion based upon my experience and knowledge of the Debtor’s
industry, operations and financial condition.

BACKGROUND

1. The Debtor’s Business

6. The Debtor is a privately held corporation incorporated under the Canada Business
Corporations Act, R.S.C., 1985, ¢. C-44 (“CBCA”). The Debtor is 100% owned by British

American Tobacco International (Holdings) B.V. which is itself an indirect subsidiary of British
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American Tobacco, p.l.c. (“BAT”).> The Debtor’s registered head office is located in Brampton,
Ontario. [ITCAN Aff. 4 17]
A. The Debtor’s Tobacco Business and U.S. Inventory

7. The Debtor is primarily a tobacco importer. It purchases finished tobacco products
from its affiliate British American Tobacco Mexico S.A. de C.V. (“BAT MX”) and imports them,
through the United States, into Canada.* [ITCAN Aff. 99 4, 19] The Debtor’s tobacco products
lead the industry in Canada with roughly 48% market share of all legal Canadian tobacco sales in
2018. [ITCAN Aff. 28]

8. The Debtor’s subsidiary, Imperial Tobacco Company Limited (“ITCO”), is the
exclusive distributor of the Debtor’s tobacco products and PRRPs in Canada. It sells 15 brands of
cigarette products and PRRPs under various trademarks for the Debtor to approximately 26,825
retailers and 184 wholesalers. [ITCAN Aff. § 4] ITCO also operates all of the Debtor’s
distribution centers in Canada. [[TCAN Aft. q 20]

0. The Debtor acquires title to the finished product it purchases from BAT MX once
it is loaded onto trucks in Mexico bound for the United States. Product is warehoused in the
Debtor’s two free trade zone distribution centers located in Ohio and Montana and then transported
on an “as needed” basis into Canada by ground with Ryder Dedicated (and/or Integrated Logistics,
a division of Ryder Truck Rental Canada Ltd. (such Ryder entities, collectively with Ryder

subcontractors, “Ryder”)) or Baine Johnston Corporation (“BJC”). [ITCAN Aff. 4441, 68] Some

3 Copies of the Debtor’s Certificate of Amalgamation and Certificate of Amendment are attached hereto as Exhibit
B.

4 The Debtor also buys a small amount of tobacco finished goods from two BAT affiliated companies and imports
tobacco heated products and vaping products (collectively, “PRRPs” or the “potentially reduced-risk products™) for
sale in Canada, albeit not through the United States.

4
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product is also transported by UPS. [ITCAN Aff. § 76] Based on historical 2018 data,
approximately four weeks’ worth of finished product inventory is stored in the Debtor’s U.S.
distribution centers, one and a half weeks’ worth of inventory is in transit and eight to ten days’
worth of inventory is in Canada at any given time. [ITCAN Aff. 9 68]

10.  While ITCO is technically in charge of distribution of finished products in the
Canadian distribution centers, day to day operations and management at the Debtor’s distribution
centers in both Canada and the United States are performed by either Ryder or BJC. [ITCAN Aff.
1741

11.  As of December 31, 2018, the Debtor had total assets of approximately C$5.53
billion and total liabilities of approximately C$1.09 billion. [ITCAN Aff. 4 117, 123] As of
December 31, 2018, the Debtor and ITCO employed approximately 466 full-time employees and
98 contract employees. [ITCAN Aff. 445, 46]

B. The Debtor’s U.S. Operations and Subsidiaries

12. The Debtor is the direct or indirect corporate parent of several subsidiaries in the
United States. These include Imasco Holdings Group, Inc. (“Imasco”), Imasco Holdings, Inc.,
ITL (USA) Limited (“ITL USA”), and Genstar Pacific Corporation (collectively, the “U.S.
Subsidiaries”). [ITCAN Aff. § 25] The U.S. Subsidiaries are dormant but administer various
legacy liabilities related to their former business operations, including workman’s compensation
claims and pension and health plan liabilities. [I[TCAN Aff. § 25] Over the years, the Debtor has
provided funding for the U.S. Subsidiaries on a monthly basis in the form of a capital contribution
to Imasco. [ITCAN Aff. § 25]

13.  In 2015, the Debtor moved its principal and only place of business in the United

States to New York, New York (the “New York Office”), where it is registered to do business.

5
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The Debtor leases the New York Office for the purpose of administering funding of the U.S.
Subsidiaries and otherwise managing its interests in the United States. The Debtor has a U.S. bank
account with Citibank N.A. in New York City, which it principally uses to fund Imasco. [ITCAN
Aft. 99 40, 86]

14.  Pursuant to an agreement dated April 2, 1986, ITCAN guaranteed payment of
certain pension and retirement obligations of its U.S. Subsidiaries. [[TCAN Aff. § 55] During the
pendency of this case, ITCAN intends to continue to fund contributions to Imasco so that its U.S.
Subsidiaries can make ordinary course payments in respect of their pension and retirement plan
obligations, with the exception of (i) a non-U.S. tax qualified “deferred income plan” for
approximately 53 individuals who are either former senior management employees of Genstar or
their surviving spouses, (ii) a non-U.S. tax qualified ”supplemental executive retirement plan” for
approximately 14 individuals who were either former Genstar employees or their surviving
spouses, and (iii) a non-U.S. tax qualified “supplementary pension plan” for 3 individuals who
were either former Genstar employees or their surviving spouses. [I[TCAN Aff. § 55]

1I. Events Giving Rise to the Canadian Proceeding

15. The Debtor and ITCO commenced the Canadian Proceeding as a result of mounting
claims and ongoing product liability and consumer litigation across Canada (the ‘“Tobacco
Litigation™). In the aggregate, the plaintiffs in the Tobacco Litigation seek hundreds of billions of
dollars in damages, which exceed the Debtor’s total assets by many orders of magnitude. Recently,
the Quebec Court of Appeal substantially upheld a trial judgment in the maximum amount of

approximately C$13.6 billion (the “Damages Award”) arising from the May 27, 2015 judgment in

the Letourneau and Blais class actions (bearing court file numbers 500-06-00070-983 and 500-06-
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000076-80). [ITCAN Aff. 99 6, 133, 139] The Debtor’s share of the Damages Award alone is
over C$9 billion. [ITCAN Aff. §139]

16.  The Quebec class actions, however, are only two of approximately 20 significant
lawsuits currently pending against the Debtor in Canada. [ITCAN Aff. q 143] A chart detailing
the pending lawsuits is included as Schedule A to the ITCAN Affidavit. Moreover, the ongoing
proceedings do not represent all of the potential claims brought or that could be brought against
the Debtor under applicable law in relation to the development, manufacturing, production,
marketing, advertising of, representations made in respect of, the purchase, sale, and use of, or

exposure to tobacco products (collectively, with the Tobacco Litigation, the “Tobacco Claims™).

17. The Debtor does not have the financial resources to satisfy its share of the Damages
Award, let alone the many other competing Tobacco Claims against it. Accordingly, the Debtor
initiated the Canadian Proceeding to obtain, among other things, a stay of proceedings while it
develops a plan of arrangement or compromise that maximizes stakeholder financial recoveries
and institutes a fair and streamlined court-approved process for the quantification and resolution
of all Tobacco Claims. [ITCAN Aff. q 7]

18. The Monitor has commenced this Chapter 15 Case in aid of the Canadian
Proceeding to protect the Debtor’s assets in the United States and to ensure continuation of the
Debtor’s supply chain and inventory management and distribution processes in the United States
during the pendency of the Canadian Proceeding.

111. Commencement of the Canadian Proceeding

19. On March 12, 2019 the Debtor and ITCO (together, the “CCAA Entities”) filed an

application in the Canadian Court for an Initial Order and related relief under the CCAA. On that

same date, the Canadian Court issued the Canadian Order for Relief which, among other things,

7
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stays proceedings against the CCAA Entities. Canadian Order for Relief at 99 18-21, 31(j). In
addition, the Canadian Court expressly authorized the Monitor to seek the relief requested from
this Court in aid of the Canadian Proceeding. Id. at § 62.

20. I have been advised by counsel of the definition of a “foreign proceeding” under
Bankruptcy Code section 101(23). To the best of my knowledge, I am not aware of any other
“foreign proceeding” within the meaning of Bankruptcy Code section 101(23) with respect to the
Debtor.

IVv. Center of Main Interests of the Debtor

21. The center of main interests, or “COMI,” for the Debtor is in Canada. The Debtor
is organized under Canadian federal law pursuant to the CBCA and has its registered office in
Canada. [ITCAN Aff. §17]

22.  Further, the Debtor acts as a leading importer of tobacco products into Canada and
the majority of its revenue is generated in Canada. [ITCAN Aff. § 4] The Debtor’s head office,
its senior management, and virtually all of its employees are in Canada. [ITCAN Aff. 49 4, 17]
Also, the Debtor’s central decision-making function, both long-range and day-to-day, takes place
in Canada. [ITCAN Aff. 4 17]

23.  Accordingly, the Monitor submits that, pursuant to Bankruptcy Code section
1516(c), the Debtor is entitled to the presumption that its COMI is Canada.

RELIEF SOUGHT

1. Verified Petition

24.  With this Declaration, I have filed the Verified Petition seeking entry of an order

providing the following relief:
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(a) recognition pursuant to section 1517 of the Bankruptcy Code of the Canadian
Proceeding as a “foreign main proceeding” as defined in section 1502(4) of the
Bankruptcy Code;

(b) recognition that the Monitor is the “foreign representative” on a final basis (as
defined in section 101(24) of the Bankruptcy Code);

(c) through the extension of relief automatically available pursuant to section 1520
of the Bankruptcy Code, an express authorization from the Court for the Debtor
to maintain its supply chain and inventory management and distribution
processes, and otherwise continue its business activities in the United States, in
the ordinary course of the Debtor’s business, and an order expressly barring,
enjoining, and staying, pursuant to section 362 of the Bankruptcy Code, any
action to interfere with these assets, business operations and processes;

(d) the extension of any provisional relief granted under section 1519(a) of the
Bankruptcy Code pursuant to section 1521(a)(6); and

(e) such other and further relief as is appropriate under the circumstances pursuant
to sections 105(a) and 1507 of the Bankruptcy Code.

25. To the extent the relief requested herein exceeds the relief available to the Debtor
pursuant to section 1520 of the Bankruptcy Code, I request this relief pursuant to sections 1507
and 1521(a)(1) and (2).

26. In the event the Court were to determine the Canadian Proceeding is not a foreign
main proceeding, I request that the Court nevertheless grant the relief requested above pursuant
to sections 1521 and 1507 of the Bankruptcy Code.

II. Application for Order Setting Hearing and Providing for Notice Procedures

27.  With this Declaration I have also filed an application requesting an order (i)

scheduling a hearing on the relief requested in the Verified Petition (the “Recognition Hearing”),

(i1) setting a deadline by which all objections to the Verified Petition must be filed and (iii)
approving the form and manner of notice of the hearing on the Verified Petition (the “Notice

Application”). It is my belief that service of the notice of the Recognition Hearing in the manner
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proposed in the Notice Application will provide the Debtor’s various parties in interest due and
sufficient notice of the Recognition Hearing and objection deadline.

I11. Ex Parte Application for Temporary Restraining Order

28.  In order to further the objectives of the Canadian Proceeding, pursuant to the TRO
Application filed contemporaneously herewith, the Monitor is seeking immediate entry, on an ex
parte basis, of a temporary restraining order and other relief to avoid disruption and irreparable
harm to the Debtor’s restructuring efforts that could result from creditors and other parties taking
action against the Debtor’s assets, business operations and supply chain, inventory management
and distribution processes in the United States pending the Recognition Hearing.

29.  As described above and in the TRO Application, the Debtor’s inventory,
warehoused in the United States is critical to the Debtor’s supply chain process and its continued
operations. Any attempt to freeze, seize, or otherwise control these assets at any point in the
distribution system would bring the Debtor’s business to an abrupt halt, significantly impairing
any chance of a successful reorganization in the Canadian Proceeding.

30.  Under the circumstances and as set forth in the TRO Application, it is respectfully
submitted that the relief is necessary to prevent imminent harm to the Debtor and that prior notice
is impractical under the circumstances.

31.  As notice and an opportunity to be heard will be afforded any party affected by
such relief at the preliminary injunction hearing (and/or the Recognition Hearing), such other
parties will be minimally, if at all, harmed by the entry of a temporary restraining order now.

32.  Accordingly, for the reasons described more fully in the TRO Application, it is
respectfully submitted that good and sufficient cause exists for the immediate provisional relief

requested in the TRO Application.

10
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33.  No previous request for the relief sought in the TRO Application has been made to

this Court or any other court.

[Remainder of Page Intentionally Left Blank]

11
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct to the best of my knowledge, information and belief.

Date: March 13,2019
Toronto, Canada

Paul Bishop, LIT "
Senior Managing Director
FTI Consulting Canada Inc.
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Court File No.
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF IMPERIAL TOBACCO CANADA LIMITED
AND IMPERIAL TOBACCO COMPANY LIMITED

APPLICANTS
AFFIDAVIT OF ERIC THAUVETTE
(Sworn March 12, 2019)

I, Eric Thauvette, of the City of Montreal, in the Province of Quebec, the Vice
President and Chief Financial Officer of Imperial Tobacco Canada Limited (“ITCAN”), MAKE

OATH AND SAY:

1. This Affidavit is made in support of an application by ITCAN and its affiliated
company Imperial Tobacco Company Limited (“ITCO”, and collectively with ITCAN, the
“Applicants”) for an Initial Order and related relief under the Companies’ Creditors Arrangement

Act, RSC 1985, ¢ C-36, as amended (the “CCAA”).

2. | joined ITCAN on August 12, 1996 as an Internal Auditor. In my current role as
the Chief Financial Officer of ITCAN, I am responsible for all financial-related aspects of
ITCAN’s business operations. | am also an officer and director of ITCO. As such, | have personal
knowledge of the matters deposed to herein including, without limitation, the business affairs of
both Applicants. Where | have relied on other sources for information, | have stated the sources of

my belief and believe them to be true. In preparing this Affidavit, | have also consulted with other
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members of the Applicants’ senior management team (the “Senior Management”) and reviewed

certain information provided by financial advisors to the Applicants.

3. This Affidavit is organized in the following sections:
R 1011 oo ¥ ot o] o R TSSOSO 3
. Corporate Structure of the APPHCANTS .........coiiiiiiiiiee e 8
(@  Description of ITCAN and ITCO......cccioiiiiiiiiieieee e e 10
(b)  Description of Other ENLILIES........cc.civeiieiiiieieee e 11
[1I.  The Business of the APPIICANTS..........ooeiiiiiiiiiieeee e 15
(@)  Canadian TODACCO INAUSTIY .........ciuiiieiiiiiiiiesieee e 15
() TR = 0 11 T £SO 17
(C)  PrOQIAMIS. ... ettt bbbt bt bbbt b et et e b bbb e i 18
(d)  Real EState an0 LEASES .......c.ceeeieieieiieite sttt 19
(8)  EMPIOYEES ...t et a et araens 21
(F)  PENSION BENETITS .....c.eieiiiiiiiiieiee et 22
(@)  Stock-Based Compensation PIANS...........cccooiiiiiiiiiiieiese e 24
(h)  Post-Retirement and Post-Employment Benefits...........ccccoevveviiviicie e 27
) IS 1VT o] o )V 1 . T UL o SRS 28
() Tax Bonds and Letters of Credif ..ot 32
(k)  Banking and Cash Management SYSEM ........cccvcieiieiierie i 33
() Comprenensive AGrEEMENT.......c.ecuiiie e ceeste ettt ste e sre e s re e te e sreenas 38
(m)  Other Integral Services Provided by BAT and BAT Affiliates .........ccccooevivniicinnnnnns 40
IV.  The Financial Position of the ApPliCantS...........cceiveiiiiic i 43
() AASSELS ittt e et be e te e re e te et e re e teereareers 43
(o) TR I T 1 L1 SRS 45
(o) TR =o U YOS SRS 46
(o) TR = o) £SO PSS 47
V. Need for the Requested RelIEf ... 47
(@)  Litigation in the TobacCo INAUSEIY ........cooviiiiiiie e 47
(b)  The QUEDEC JUAGMENT......c.eiiiie e e 48
(€)  Other TODACCO LItIGATION .....eiviiiiiiiie e 53
A PR o ] [T=) T U T | ) SRRSO 56
(@)  Stay Of PrOCEEAINGS ..ottt e e e ae e e s 56

() TR 1Y (o0 | (o SR T 57



19-10771 Doc 5-1 Filed 03/13/19 Entered 03/13/19 22:32:52 Exhibit A Volume 1

Pg 4 of 925
-3-
(€©)  AJMINISIrAtioN Charge ......cveiiieiieeie et re e te e sreees 57
(d)  Tobacco Claimant RepreSentatiVe. ........cccoviieieeiesie e 58
(e)  Directors’ and Officers’ PrOteCtION ........cevueieeieeiesieseesieeee et see e 58
(F)  Sales & EXCISE TaX ChaAITe ......ccveieiieieeie ettt ettt ra et e e 61
(9)  Priority of Court-Ordered Charges.........ccocvuuiiiereiieiiesie e 62
(N)  CaSh FIOW FOIECAST .......ciuiiieiiieiieie ettt ettt eneenes 63
() I O 1€ o= LIRS U o] o] =T £SO 64
() Chapter 15 ProCEEAINGS. ... ...ueeeeeeeierteete sttt bbb ene s 64
(0 TR O] o] 1] [ o ST TRTRR 65
I.  Introduction
4. ITCAN is primarily a tobacco importer. It is also an importer of Tobacco Heated

Products (“THPs”) and Vaping Products (collectively with THPs, the “potentially reduced-risk
products” or “PRRPs”). Its subsidiary, ITCO, is the exclusive distributor of tobacco products and
PRRPs imported into Canada by ITCAN. ITCO sells 15 brands of cigarette products and PRRPs
under various trademarks to approximately 26,825 retailers and 184 wholesalers. Collectively, the
Applicants’ operations generated taxes payable to various levels of government totalling
approximately $4.0 billion in 2018. Approximately 466 permanent, full-time and 98 contract
employees across Canada rely on the continued existence of the Applicants for their livelihoods.
Other key stakeholder groups include ITCAN’s ultimate parent company British American
Tobacco, p.l.c. (“BAT”), retired employees, customers, landlords, suppliers, and contingent

litigation creditors.

5. The Applicants face an existential threat from litigation across Canada, including
multiple class actions, government claims seeking to recover health care costs, and other ongoing
proceedings (collectively the “Tobacco Litigation”). While the Applicants dispute liability and

entitlement to remedial relief, the plaintiffs in the Tobacco Litigation seek hundreds of billions of
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dollars in damages in the aggregate, which exceeds the Applicants’ total assets by many orders of

magnitude.

6. In particular, on March 1, 2019, the Court of Appeal for Quebec issued an appeal
judgment that condemns ITCAN to pay a potential maximum amount that, with interest, is over
$9 billion in the Letourneau and Blais class actions in Quebec (bearing court file numbers 500-06-
00070-983 and 500-06-000076-80). A copy of the Quebec Court of Appeal’s judgment (the
“Quebec Appeal Judgment”) is attached as Exhibit “A”. An English summary of the Quebec

Appeal Judgement is attached as Exhibit “B”.

7. As the Applicants do not have the financial resources to pay their current and
contingent liabilities, they are insolvent and believe that it is in their best interests and the best
interests of all of their stakeholders to engage in a restructuring process with the overriding
objective of resolving all claims brought or that could be brought under applicable law in relation
to the development, manufacturing, production, marketing, advertising of, any representations
made in respect of, the purchase, sale, and use of, or exposure to, the Tobacco Products,* including
but not limited to the claims in the Tobacco Litigation (collectively the “Tobacco Claims”) in a

controlled and orderly process under Court supervision.

8. In the interim, the Applicants intend to carry on business in the ordinary course to

preserve the overall value of the business enterprise in the interests of all stakeholders.

1 As defined in the proposed Initial Order, “Tobacco Products” means tobacco or any product made or derived
from tobacco or containing nicotine that is intended for human consumption, including any component, part, or
accessory of or used in connection with a tobacco product, including cigarettes, cigarette tobacco, roll your own
tobacco, smokeless tobacco, electronic cigarettes, vaping liquids and devices, heat-not-burn tobacco, and any
other tobacco or nicotine delivery systems and shall include materials, products and by-products derived from or
resulting from the use of any tobacco products.
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9. The Applicants are proposing that the Honourable Warren K. Winkler (the
“Tobacco Claimant Representative”) be appointed by the Court with the mandate to represent the
interests of all persons with any Tobacco Claim (the “Tobacco Claimants™), other than the federal,
provincial and territorial governments of Canada (the “Government Claimants™), in negotiating a
settlement with the Applicants and others. In the Initial Order, the Applicants are requesting that
the Tobacco Claimant Representative be appointed on an interim basis until April 30, 2019, or a
later date agreed to by the Applicants and the Monitor (the “Interim Period”). The Applicants
propose to commence stakeholder discussions immediately with the assistance of the proposed

Monitor and the court-appointed Tobacco Claimant Representative.

10. The Applicants seek a standard stay of proceedings with respect to the Applicants
and that the stay be extended to (a) the Applicants’ wholly owned non-applicant subsidiaries; and
(b) Liggett & Myers Tobacco Company of Canada Limited (“Liggett & Myers”), in which ITCAN
holds a 50% voting interest and 70% equity participation. The rationale for extending the stay of
proceedings to these non-applicant entities is that they are highly integrated with the Applicants
and are indispensable to the Applicants’ business and restructuring: certain of these non-applicant
entities hold the trademarks or other assets of ITCAN, while others provide services to ITCAN,
share the cash management system with ITCAN, or have guaranteed certain ITCAN debts from

time to time.

11. The Applicants also seek to extend the stay of proceedings to BAT and certain of
BAT’s affiliates? (collectively, the “BAT Affiliates™), but only in respect of the Tobacco Claims

and proceedings related to the Applicants, their business, or their property.

2 B.AT. International Finance p.l.c., B.A.T Industries p.l.c., British American Tobacco (Investments) Limited,
Carreras Rothmans Limited, and entities related to or affiliated with them other than the Applicants and the
ITCAN Subsidiaries (as defined in the Initial Order).
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12. The Applicants believe that it is appropriate to extend this limited stay to BAT and
the BAT Affiliates for several reasons. First, ITCAN, BAT, and the BAT Affiliates are named as
co-defendants in class actions and health care recovery proceedings across Canada and are alleged
to be jointly and severally liable for having engaged in a conspiracy to suppress information
regarding the dangers of smoking and to encourage smoking. These claims against ITCAN, BAT,
and the BAT Affiliates can only be effectively determined in one forum. Moreover, permitting the
claims to continue against BAT and the BAT Affiliates while they are also being resolved in the
CCAA proceedings creates the risk of inconsistent outcomes. The Applicants therefore seek a stay
of proceedings in favour of BAT and the BAT Affiliates with the objective of facilitating a global

resolution of the Tobacco Claims.

13. Second, a stay of proceedings in favor of BAT and the BAT Affiliates will allow
ITCAN, BAT, and the BAT Affiliates to focus on developing and implementing a plan of
compromise or arrangement without the costs and distraction that would inevitably ensue if
plaintiffs continued pursuing the Tobacco Litigation against BAT and the BAT Affiliates at the
same time as this CCAA proceeding. Given the nature of the Tobacco Claims, I believe that BAT
and the BAT Affiliates would require considerable assistance and involvement of ITCAN

personnel and resources if the Tobacco Litigation were to continue against them.

14. As described below, the legal tobacco industry is highly regulated and taxed. But,
according to estimates from 2016, the illegal tobacco industry constitutes almost one quarter of

the Canadian tobacco market.> The unlawful production, distribution, and sale of cigarettes in

3 Christian Leuprecht, Smoking Gun: Strategic Containment of Contraband Tobacco and Cigarette Trafficking in
Canada (2016, Macdonald-Laurier Institute) at p. 13-15 [Leuprecht, “Smoking Gun”]; See also: RCMP Report,
Contraband Tobacco Enforcement Strategy (2013, http://publications.gc.ca/collections/collection_2013/grc-
rcmp/PS64-109-2013-eng.pdf) [RCMP, “Contraband Enforcement]; Public Safety Canada, The Status Of The
Contraband Tobacco Situation In Canada — Report to the Minister of Public Safety by the Task Force on Illicit
Tobacco Products (2009, Public Safety Canada) [Public Safety Canada, “The Status of Contraband”].



publications.gc.ca/collections/collection_2013/grc-rcmp/PS64-109-2013-eng.pdf
publications.gc.ca/collections/collection_2013/grc-rcmp/PS64-109-2013-eng.pdf
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Canada has reached unprecedented levels in recent years.* I understand from industry, government
and academic publications that this deprives Canadian governments of significant revenues,®
finances criminal gangs and organized crime,® fosters other criminal activities,” and provides youth
with easy and affordable access to tobacco products® (a carton of 200 legally sold cigarettes costs
upwards of $80, compared to $8-$50 for the same number of illegal cigarettes).® The Canadian
government recently announced that it will be introducing new and extensive regulations on
tobacco products and their packaging following amendments to the Tobacco Act made via Bill S-
5. These new regulations will almost certainly drive even more consumers of legal and compliant,
fully-taxed products to the illicit market. Among other things, | believe that the lack of product
differentiation will allow contraband manufacturers to easily “mimic” the legal products and will

dramatically impede regulatory and enforcement efforts.

15. Accordingly, there are advantages to ITCAN and its co-defendants in the Tobacco
Litigation resolving the outstanding claims in a fair and orderly manner and emerging from these
restructuring proceedings as a going concern. Otherwise, it would not be unreasonable to foresee
the illegal tobacco trade expanding to fill the void in the marketplace to meet the continuing

demand for tobacco products.

16. Based on my own knowledge of the Applicants’ business and discussions with
Senior Management, | am confident that the Applicants can return to being viable businesses after
a CCAA restructuring. This approach will preserve the underlying value of the Applicants’

business while facilitating the primary goal of developing a plan of compromise or arrangement

Leuprecht, “Smoking Gun” at p. 13; See also RCMP, “Contraband Enforcement” at p. 7.
Leuprecht, “Smoking Gun” at p. 15.

Leuprecht, “Smoking Gun” at p. 15; See also RCMP, “Contraband Enforcement” at p. 8.
Public Safety Canada, “The Status of Contraband” at p. 1 and 3.

RCMP, “Contraband Enforcement™ at p. 12.

Leuprecht, “Smoking Gun” at p. 6.

© 0 N o U
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for the resolution of the Tobacco Claims in the most expeditious manner and under Court

supervision.

1. Corporate Structure of the Applicants

17. ITCAN is a privately-held corporation incorporated under the Canadian Business
Corporations Act, RSC 1985, ¢ C-44, that is 100% owned by British American Tobacco
International (Holdings) B.V., which is itself an indirect subsidiary of BAT. ITCO is a privately-
held direct subsidiary of ITCAN. The Applicants’ registered head offices are located in Brampton,
Ontario. The Applicants amended their constating documents on October 4, 2017 to make
Brampton the location of their registered head office. The Applicants’ central decision making

function, both long-range and day-to-day, is exercised in Canada.

18. The chart on the following page shows the organizational structure of the
Applicants. ITCAN directly or indirectly owns 100% of the issued and outstanding shares of the
entities included in the chart, with the exception of Liggett & Myers. Included in parentheses

within the corporate organization chart is the respective jurisdiction of incorporation of each entity.
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€)) Description of ITCAN and ITCO

19. ITCAN is the parent company of ITCO and various other affiliated companies.
Since July 2015, ITCAN purchases finished tobacco products from its affiliate British American
Tobacco Mexico S.A. de C.V. (“BAT MX”) and imports them into Canada. ITCAN also buys a
small amount of tobacco finished products from two other BAT affiliated companies. Additionally,
ITCAN buys raw materials and pays an assembly fee to Bastos du Canada Limitée, a competitor,
to manufacture a small amount of Marlboro and other branded cigarettes in Quebec which cannot

be produced in Mexico due to trademark issues.

20. ITCO buys finished cigarette products from ITCAN and sells and distributes them
to third parties including wholesalers and retailers (including duty free retailers).'® ITCO also buys
materials for roll-your-own cigarettes, such as paper booklets and tubes, from third-party suppliers
and sells them to retailers. ITCO is responsible for the operation of all of the Applicants’

distribution centres in Canada.

21. ITCO is the largest revenue generator of ITCAN’s subsidiaries. ITCO pays
discretionary dividends annually to ITCAN from the profits that it earns from its operations. As of
December 31, 2018, ITCO employs all of the Applicants’ employees who work in sales positions

(approximately 255 full-time employees).

10 ITCO also buys the Glo Products and Vype Products from ITCAN, as described below, but sells them in some
different channels than the conventional cigarette products.
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The Applicants have also entered into new lines of business involving the PRRPs

under various licensing agreements, which include:

(a)

(b)

23.

a tobacco heating product and tobacco sticks named Glo, which creates an inhalable
vapour by warming tobacco sticks at temperatures up to 240 degrees Celsius (in

contrast to the conventional burning of tobacco); and

electronic cigarettes (“e-cigarettes”) and a liquid product named Vype, which is a
battery-powered device that converts liquids such as liquid nicotine into a mist or

vapor that the user inhales.

ITCAN acquires these PRRPs from Nicoventures Trading Limited

(“Nicoventures”), a BAT affiliate that sources the PRRPs from outside of Canada, and ITCAN

earns licensing fees for distributing the PRRPs in Canada. ITCAN began acquiring Glo heater and

component parts as well as the tobacco sticks used in the heater (collectively, the “Glo Products”)

from Nicoventures in April 2017, and began acquiring the Vype device and the liquids used in the

Vype devices (collectively, the “Vype Products”) from Nicoventures in May 2018.

(b)

24,

Description of Other Entities

The following are ITCAN’s other wholly-owned Canadian subsidiaries as well as

Liggett & Myers, with a short description of the function of each company:

(@)

Imperial Tobacco Services Inc. (“IT Services”): As of December 31, 2018, IT
Services provides payroll services for nine individuals under contract with IT
Services. These individuals are based in Canada and provide regional or global
services to various affiliates. IT Services pays these salaries and then recoups the

amounts plus a markup from the BAT-affiliated companies receiving services.
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Imperial Tobacco Products Limited, Marlboro Canada Limited, Cameo Inc.,
Medallion Inc., Allan Ramsay and Company Limited, John Player & Sons
Ltd., and Imperial Brands Ltd. (collectively, the “Trademark Companies™):
These companies hold various Canadian trademarks and have no employees or
suppliers. The Trademark Companies earn royalties by licensing their trademarks
to ITCAN. The Trademark Companies pay dividends annually to ITCAN. ITCAN
pays income taxes on behalf of the Trademark Companies as none of these
companies have their own bank accounts. All transactions are effected through

intercompany journal transfers.

Liggett & Myers: This is a dormant Canadian company in which ITCAN has a
50% voting interest and 70% equity participation. The company holds the Canadian
trademark for Chesterfield. The Applicants distribute a small quantity of products

with this trademark.

2004969 Ontario Inc.: This Ontario corporation is dormant. It holds a small parcel
of contaminated land from ITCAN’s former tobacco processing and storage
operations. There are no outstanding orders to remediate and the Applicants are
currently conducting Phase 1 & Phase 2 environmental assessments of the site.
Remediation has not been carried out. There is no recent and precise estimate of the
remediation costs although a reserve of approximately $5.8 million has been taken

for that purpose since 2007.

Genstar Corporation (“Genstar”): This is a dormant Canadian company.
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The following are ITCAN’s foreign subsidiaries, with a short description of the

function of each company:

(a)

(b)

Imasco Holdings Group, Inc. (“IHGI”): IHGI is a largely dormant Delaware
corporation that holds certain legacy obligations as a result of the historical
acquisition and restructuring of various companies and businesses of Imasco
Limited in the U.S. IHGI has no operations. ITCAN makes capital contributions as
necessary to IHGI on a monthly basis and then writes off these amounts
(approximately USD $7.0 million a year). IHGI holds various liabilities including:
(1) certain workers’ compensation claim liabilities; (ii) a U.S. tax-qualified defined
benefit pension plan for approximately 2,534 former U.S. employees of Genstar
Company, Hardee’s Food Systems Inc., and Fast Food Merchandisers Inc. (the
“IHGI U.S. Pension Plan”); (iii) 2 leases; and (iv) potential liability with respect to
unclaimed balances relating to the acquisition of Peoples Drug Stores Incorporated.
Until recently, IHGI provided a post-retirement health benefit obligation for
approximately 148 former employees of Genstar Company, Hardee’s Food
Systems Inc., and Fast Food Merchandisers Inc. This plan was terminated by IHGI
effective as of December 31, 2018, and participants are required to file any and all
claims incurred on or before such date for eligible care, services or products under
the plan on or before March 31, 2019. Various U.S. suppliers, supported by certain

ITCAN employees, administer [IHGI’s and IHGI’s subsidiaries’ liabilities.

ITL (USA) Limited (“ITL USA”): ITL USA is a dormant Delaware company that

is a subsidiary of IHGI. It is subject to certain legacy obligations, including certain
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contractual pension and deferred compensation obligations, that are described in

greater detail in the section regarding pension benefits below.

Genstar Pacific Corporation: This is a dormant California company that is a
subsidiary of ITL USA. On June 6, 2018, ITCAN received a letter alleging that it,
as successor in interest to various entities formerly affiliated with Genstar Pacific
Corporation, may be liable for certain environmental response costs incurred by the
BKK Working Group in connection with landfills in West Covina, California,
based on purported disposal of waste material at one of the landfills by various
alleged Genstar-affiliated entities. The BKK Working Group has not commenced
any action in relation to the environmental response costs and the parties have
entered into a tolling agreement. ITCAN has also indirectly become aware of a
letter dated August 13, 2018, sent by the U.S. Environmental Protection Agency,
offering an opportunity to accept a “de minimis settlement offer” with respect to
alleged environmental liability at the Casmalia Resources Superfund Site in
Barbara County, California. The letter references alleged liability of various

“Genstar” entities but ITCAN believes the allegations are in error.

Imasco Holdings Inc.: This is a dormant Delaware company that is a subsidiary of

IHGI.

Southward Insurance Ltd.: This company was incorporated under the laws of
Barbados as a licensed insurer. Its principal activity currently consists of managing
the run off of various treaties, which involve the operation of retrocession pools

with various insurance companies. The company is required by its insurance license
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to maintain minimum levels of solvency and liquidity. These requirements have

been met as at December 31, 2018.

26. ITCAN’s subsidiaries (apart from ITCO) are not currently Applicants in these
proceedings. However, ITCAN is seeking to extend the stay in these proceedings to its non-

Applicant subsidiaries.

27. ITCAN receives dividends from certain of its subsidiaries calculated annually,

which amounted to approximately $113 million in 2017 and $102 million in 2018.

[11. The Business of the Applicants

@) Canadian Tobacco Industry

28. Five million adult Canadian consumers purchase tobacco products. ITCAN leads
the industry with roughly 48% market share of all legal sales in 2018. The two other major
Canadian manufacturers and distributors of tobacco products are JTI-Macdonald Corp. (“JTI”) and
Rothmans Benson & Hedges Inc. (“RBH”). JTI was granted court protection under the CCAA in

Ontario on March 8, 2019.

29. The legal tobacco industry is highly regulated and taxed. In 2018, the Applicants’
operations generated approximately $4.0 billion in federal and provincial taxes ($590.7 million in
Ontario alone). The manufacture, sale, and use of tobacco products are subject to numerous laws
and regulations enacted at the federal, provincial, and municipal levels. Legislation in all 13
provinces and territories bans retail display of cigarettes, and federal regulations restrict the use of
nearly all ingredients. A few years ago, the government adopted a law to increase the size of

graphic health warnings on cigarette packaging from 50% to 75% of the package surface.!! The

1 Tobacco Products Labelling Regulations (Cigarettes and Little Cigars), SOR/2011-177.
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tax on tobacco products represents 64% or more of the retail price, depending on the province.
Following the enactment of Bill S-5,12 Health Canada proposed the Tobacco Products Regulations
(Plain and Standardized Appearance) that would implement further extensive regulations on
tobacco products and their packaging, including measures that would standardize the appearance
of tobacco products and packages, and prohibit any brand colours, logos and other images. The
Department of Health published draft regulations and there was a consultation period until

September 6, 2018.

30. On the other hand, according to recent estimates, the percentage of Canadians who
had smoked contraband doubled from 16.5% to 32.7% between 2006 and 2008.1* As of 2015,
untaxed tobacco was estimated to make up almost one quarter of the market.'* Based on industry,
government and academic publications, the unlawful production, distribution, and sale of
cigarettes in Canada has reached unprecedented levels in recent years, with over 50 illegal cigarette
factories and roughly 300 smoke shacks in Ontario and Quebec situated, for the most part, on First
Nations territories.’® There are more than 175 groups known or believed to be tied to organized
crime that profit from illegal tobacco.® If the legal producers of tobacco products in Canada ceased
operating, | believe is very likely that the illegal tobacco trade will expand to fill the void in the

marketplace to meet the continuing demand for tobacco products.

12 Bill S-5 was entitled “An Act to amend the Tobacco Act and the Non-smokers’ Health Act and to make
consequential amendments to other Acts”.

Leuprecht, “Smoking Gun” at p. 13.

Leuprecht, “Smoking Gun” at p. 13.

15 RCMP, “Contraband Enforcement” at p. 20 and 27.

16 Leuprecht, “Smoking Gun” at p. 7.

13
14
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(b) Products

31. The Applicants offer a range of tobacco products, including cigarettes, tobacco
heated products, and e-cigarettes. The following chart lists conventional cigarette-related products

and the PRRPs that the Applicants offer:

Product Brand

Cigarettes e du MAURIER

e John Player Standard
e John Player Plus

e John Player Special
e Marlboro

e Matinée

e Medallion

o Pall Mall

e  Peter Jackson

e Player’s
e Viceroy
e Vogue
e Avanti

Fine cut tobacco (Roll | e  Peter Jackson Special Cut 100% Red, Peter Jackson Menthol
your own) Special Cut 50%

e Player’s Fine Cut, John Player Standard Rich Taste Special Cut
50%, John Player Standard Rich Taste Special Cut 90%

Tubes e Embassy

e Peter Jackson Red
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Product Brand

e Player’s Blue, Player’s Red, Player’s Grey

Cigarette paper e Player’s Booklets, Embassy Booklets, Zig Zag Booklets

Potentially Reduced- e Glo
Risk Products
e Vype

32. The Applicants have their largest market share in Ontario (54.66% of their sales
were in Ontario in 2018). They sell to approximately 9,236 stores in Ontario and generated 37%

of their total revenue in 2018 in Ontario, more than in any other province.

33. The Applicants also distribute the Glo tobacco heated product. ITCAN purchases
the Glo Products from Nicoventures. The Glo Products are currently only sold to residents of
British Columbia, Alberta, and Ontario. In British Columbia, Glo Products are sold (1) at one
location called Taste & Circle in Vancouver operated by ITCO, which is described below; (2)
online by ITCO, as described below; and (3) from retailers, including some duty-free retailers. In
Ontario and Alberta, Glo Products are sold from retailers (including some duty-free retailers) and

online.

34. Since the passing of Bill S-5, the Applicants have begun selling their Vype e-
cigarette products in Canada to retailers, duty-free retailers, and online. ITCAN purchases both the

Vype device and the liquids used in the device from Nicoventures as well.

(©) Programs

35. In 2017, the Applicants launched an online loyalty program for retailers and clerks
to educate them about the Applicants’ products (the “Loyalty Program™). The Loyalty Program is

maintained on a website operated by a third-party service provider named Comarch Canada Corp.
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Participating retailers and store clerks were able to earn points that can be redeemed for modest
gifts and prizes.!’ These gifts and prizes are provided by KLF Media Inc. (also doing business as
Loyalty Source) and Zeste Incentive, a third party that specializes in sourcing prizes for rewards

programs. The Loyalty Program is currently under review.

36. In 2017, the Applicants launched the Zyne Platform which allows individuals who
register on the platform to receive tobacco information or brand-preference advertising and online
publications. This information is only sent to persons who have been verified as adults. Equifax,
Transunion, and Jumio provide online identification services to confirm whether a user is an adult
and can therefore access the website based on the user’s first name, last name, date of birth, and
address. The maintenance of the platform (including the publishing of content for online
magazines and brand content that focuses on the du Maurier, Pall Mall, and John Player brands)

is managed by ITCAN.

37. ITCAN re-launched the Zyne Platform in the fourth quarter of 2018. The platform’s
development is now managed by Volume 7 Inc. but ownership and maintenance of the platform

remains with ITCAN.

(d) Real Estate and Leases

38. ITCAN leases its registered head office space in Brampton and other office space
in Montreal.
39. One of ITCAN’s subsidiaries owns a small parcel of contaminated land in Ontario

at the site of its former tobacco processing and storage operations.

17 As at December 31, 2018, the financial liability associated with these points was approximately $660,993.
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40. ITCAN leases office space in Manhattan, New York where it is registered to do
business and maintains its only place of business in the United States. ITCAN utilizes its New
York office to assist in administering the funding of pension plans and certain other obligations of
its subsidiaries in the United States, and to otherwise assist in the management of its interests in

the United States.

41. ITCO uses distribution centres located in Alberta, British Columbia, Newfoundland
and Labrador, Ontario, and Quebec. ITCO has contracted with Ryder Integrated Logistics, a
division of Ryder Truck Rental Canada Ltd. (“Ryder”), a leading provider of commercial
transportation, logistics, and supply chain management solutions, to supply and operate all of the
distribution centres in Canada, with the exception of one distribution centre in Newfoundland and

Labrador that is supplied and operated by Baine Johnston Corporation (“BJC”).

42, ITCO reimburses Ryder for all approved operating costs Ryder incurs on ITCO’s
behalf, including leasing costs (which have been accounted for as operating leases) as well as
amortization charged back on the carrying costs of property, warehouse and equipment (which
have been accounted for as finance lease assets and obligations by the Applicants).*® At the end of
the finance lease term, ITCO has the option to purchase the equipment at a nominal amount.
Although Ryder entered into warehouse leases for the distribution centres, the leases specify that,
subject to some limitations, the leases can be assigned by Ryder to ITCO under certain

circumstances.

18 BJC is not reimbursed for operating costs. Instead, it receives a Base Fee for its services and an annual
Improvements Amortization Fee.
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43. On February 1, 2017, ITCO leased space in Vancouver, British Columbia in order
to open a retail space. ITCO currently operates a retail space called “Taste and Circle” at this

location, which is comprised of one adults-only section that sells Glo Products and accessories.

44, The Applicants intend to maintain their existing leases during the course of these

proceedings.
(e Employees

45, The Applicants employ approximately 466 permanent full-time employees in
Canada who rely on the continued existence of the Applicants for their livelihoods. The following
chart sets out the approximate number of the Applicants’ permanent employees by province as at

December 31, 2018:

Location Employees

Quebec 268

Ontario 103

Alberta 29

British Columbia 35
Saskatchewan 7
Manitoba 7
Nova Scotia 7
New Brunswick 6
Newfoundland and Labrador 4

Total (Approximately) 466

46. In addition, as of December 31, 2018, the Applicants employed approximately 98

contract employees on a full-time basis.

47. The Applicants paid wages and salaries of approximately $70 million in 2018.
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48. The Applicants do not anticipate any changes with respect to their employees as a

result of this CCAA filing.
()] Pension Benefits

49, The Applicants have three registered Canadian pension plans in place. The Imasco
Pension Fund Society (“IPFS”) and the Imperial Tobacco Corporate Pension Plan (“ITCPP”) are
registered, defined benefit pension plans (collectively, the “DB Plans™). The Imperial Tobacco
Canada Limited Defined Contribution Pension Plan (the “DC Plan”) is a registered, defined
contribution pension plan. Benefits under the DB Plans are determined based on a formula which
includes the employee’s years of service and final average remuneration. The DB Plans were
closed to new members in May 2006; however there are still active employees who are DB Plan

members. The DC Plan is provided for employees who joined the Applicants since May 2006.

50. The DB Plans are registered in Quebec and both have an actuarial surplus on a
“going concern” basis as of January 1, 2018. While the DB Plans are not currently fully funded on
a solvency basis, I’'m informed by Julien Ranger of Osler, Hoskin & Harcourt LLP (“Osler”) and
believe that pension plans registered in Quebec are not required to be funded on a solvency basis.
Since the DB Plans each have an actuarial surplus on a going concern basis, no amortization
payments are required with respect to the DB Plans pursuant to the applicable Quebec pension
legislation. ITCAN intends to continue to make “normal cost” payments or “current service”
contributions and any legally required amortization payments in respect of the DB Plans and any

required employer contributions to the DC Plan during the course of these proceedings.

51. ITCAN has caused two irrevocable Letters of Credit (“LOCs”) to be issued in
favour of the ITCPP and two LOCs to be issued in favour of the IPFS, as permitted by the

Supplemental Pension Plans Act, C R-15.1, to partially offset the required pension contributions
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for ITCPP and IPFS, as applicable. The total amount of these LOCs is approximately $68 million.
Three of the LOCs are issued by the Bank of Nova Scotia (“BNS”) ($31 million) and one LOC is

issued by HSBC Bank Canada (“HSBC”) ($37 million).

52. If for any reason the pension administrator of the ITCPP or the IPFS makes a
demand for payment in respect of any of these LOCs, the face value of the LOC becomes
immediately payable into the ITCPP or the IPFS, as applicable. ITCAN must reimburse BNS
within 5 business days after receiving notice from BNS of a drawing under an LOC issued by

BNS.

53. Similar LOC provisions require that ITCAN pay HSBC within 10 business days of
HSBC making such a demand after a draw down on the LOC issued by HSBC. ITCAN does not

have any bank accounts with HSBC.

54, As mentioned above in the description of IHGI liabilities, there is also a U.S. tax
qualified defined benefit pension plan (the “IHGI U.S. Pension Plan”), which Mark Maloney of
King & Spalding LLP advises and | believe is subject to Title IV of the U.S. Employee Retirement
Income Security Act of 1974, as amended (“ERISA”). ITCAN also intends to continue to make
ordinary course payments in respect of the IHGI U.S. Pension Plan during the course of these

proceedings.

55. Detailed descriptions of these four pension plans as well as other (non-registered)
pension and retirement savings obligations are summarized in a chart in Exhibit “C”. ITCAN also
intends to continue to make its required ordinary course payments in respect of the additional
pension and retirement savings obligations during the course of these proceedings, with the
exception of (i) a non-U.S. tax qualified “deferred income plan” for approximately 53 individuals

who are either former senior management employees of Genstar or their surviving spouses
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(“GCDIP”), (ii) a non-U.S. tax qualified “supplemental executive retirement plan” for
approximately 14 individuals who were either former Genstar employees or their surviving
spouses (“SERP”), and (iii) a non-U.S. tax qualified “supplementary pension plan” for 3
individuals who were either former Genstar employees or their surviving spouses (“SPEN”). The
GCDIP, SERP, and SPEN are not U.S.-tax qualified retirement plans or funded. Pursuant to an

agreement dated April 2, 1986, ITCAN guaranteed payment of these obligations.

56. The present value of the plan obligations under the GCDIP, SERP, and SPEN is
estimated to be approximately $43 million dollars in the aggregate. ITCAN proposes that any

further payments with respect to these obligations be stayed pursuant to the Initial Order.
(9) Stock-Based Compensation Plans

57. Eligible senior executives of ITCAN participate in some of BAT’s stock-based
compensation plans, including a long-term incentive plan (“LTIP”) and a deferred share bonus
scheme (“DSBS”). Under those plans, participants are awarded common shares in BAT, subject

to the terms and conditions of either the LTIP or DSBS and the governing award documentation.

58. Under the LTIP, participants receive an Award Certificate every year setting out
the number of shares covered by the award for that year. Participants are eligible to receive BAT
shares at no cost — up to the maximum set out in the award — with the actual number of shares to
be received depending on the achievement of performance conditions over the three-year period
covered by the award. Participants are also entitled to receive a cash payment equivalent to the
dividends that would have accrued to a shareholder during the performance period on the number
of shares that vest. If a participant ceases employment prior to the end of the performance period,

the vesting, if any, is subject to the terms and conditions of the LTIP and related documentation.
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59. Under the DSBS, awards of common shares in BAT generally vest after three years
from date of grant and may be subject to forfeit if the participant leaves employment before the
end of the three-year holding period. If a participant ceases employment prior to the third
anniversary of the award, the vesting, if any, is subject to the terms and conditions of the DSBS

and related documentation.

60. During the three year vesting period, the BAT shares are held in trust by the
Imperial Tobacco Canada Employee Trust (the “Employee Trust). ITCAN contributes cash to the
Employee Trust, which the Trust uses to acquire BAT shares. The shares are then distributed to
the beneficiaries — the eligible employees of ITCAN — once the awards vest under the terms of the
LTIP and/or DSBS, as applicable. BAT does not pay dividends on the shares to the Employee
Trust, as dividends have been waived by the Employee Trust. According to the Employee Trust’s
financial statement, the assets of the Employee Trust as of December 31, 2018 consist of shares
(approximate market value of £7.3 million) and very nominal cash. The trustee of the Employee
Trust is AST Trust Company. ITCAN intends to continue the LTIP and DSBS programs during

the course of these proceedings.

61. The Applicants have developed an Incentive Bonus Program for certain key
employees during the CCAA proceedings. The Program is based on a pre-existing retention and
recognition framework that BAT applies globally. It provides incentives for three groups of
employees to encourage them to remain with the Applicants during the CCAA proceedings as

described below:

€)) Leadership Team: Approximately four members of the Applicants’ leadership team
will be eligible for a bonus of up to 50% of base salary for each year of the program,

with half of the amount paid in six-month recognition payouts and half at the end
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of the program. The program will end at the end earlier of three years or the
completion of a successful CCAA restructuring, and the bonus payments will be

pro-rated based on active service during the bonus program period.

(b) Group 1: Approximately six employees identified as critical will be eligible for a
bonus of up to 25% to 37.5% of base salary for each year of the program, with half
of the amount paid in six-month recognition payouts and half at the end of the
program. The program will end at the end of earlier of two years or the completion
of a successful CCAA proceeding, and the bonus payments will be pro-rated based

on active service during the bonus program period.

(© Group 2: Approximately 25 employees identified as having key talents and critical
skills will be eligible to receive a bonus of up to 12.5% to 25% of base salary for
each year of the program, all of which will be paid at the end of the program. The
program will end at the end of earlier of two years or the completion of a successful
CCAA proceeding, and the bonus payments will be pro-rated based on active

service during the bonus program period.

62. The Incentive Bonus Plan for the Leadership Team and Group 1 was triggered by
the Applicants’ initial filing, whereas the Plan for Group 2 employees will be triggered by the
Applicants at a later date. In each case, the bonus payments are subject to a number of conditions,
including successful performance by the employee and the employee remaining in their current
role for the entire duration of the program for their group, with a full claw back if an employee

resigns or is terminated for cause before the end of the program.

63. The Incentive Bonus Plan will cost an estimated $5 million over the life of the Plan.

The payments to employees will not be secured by a court-ordered charge.
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(h) Post-Retirement and Post-Employment Benefits

64. In both Canada and the U.S., there are unfunded plans that provide healthcare and
life insurance benefits during retirement, as well as post-employment benefits, including various
disability plans and medical benefits available to former or inactive employees. These benefits are
available to approximately 2051 members of the DB Plans. DC Plan members are not eligible for
these benefits. Approximately 148 IHGI U.S. Pension Plan members were also entitled to post-
retirement health benefits from IHGI until December 31, 2018. However, this plan was terminated
by IHGI effective as of December 31, 2018 and participants are required to file any and all claims
incurred on or before such date for eligible care, services or products under the plan by March 31,

2019.

65. The aggregate annual cash contribution in 2018 to provide these post-employment
and post-retirement benefits was approximately $5.1 million for Canada and USD $1.7 million for

the U.S.

66. The post-retirement health plan is administered by Blue Cross in Canada and by
Zenith American Solutions in the U.S. ITCAN intends to continue these programs during the
course of these proceedings. However, the U.S. post-retirement health plan will only be continued
to the extent necessary to process any and all claims incurred on or before December 31, 2018 (the
date this plan was terminated) for eligible care, services or products under the plan that are properly

filed by March 31, 2019.
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Q) Supply Chain

67. ITCAN purchases finished conventional cigarette products from its affiliate, BAT
MX to import into Canada.'® Invoices from BAT MX are payable within 30 days following the
month end. All ITCAN purchases of finished products from BAT affiliates referenced in this

affidavit are on an agreed to, arm’s length price.

68. ITCAN acquires title to the purchased finished product once it is loaded onto trucks
in Mexico to be transported through the U.S. to Canada. Along the way, finished goods are
warehoused in two free trade zone distribution centres located in Shelby, Montana and Cleveland,
Ohio. ITCAN then imports the finished goods into Canada. Based on historical 2018 data, there
are approximately four weeks’ worth of finished product inventory stored in the U.S. warehouses,
one-and-a-half weeks’ worth of inventory in transit, and 8 to 10 days’ worth of inventory in Canada
at any given time. 73% of the volume of finished product that ITCAN imports (destined for sale
in Manitoba, Ontario, Quebec, New Brunswick, Newfoundland and Labrador, Nova Scotia, and

Prince Edward Island) crosses the Canadian border in Ontario.

69. ITCAN purchases certain finished Vogue super slim, DuMaurier super slim, and
Pall Mall super slim cigarettes from ITCAN’s affiliate British American Tobacco (Supply Chain
WE) Limited. These cigarettes are currently imported from Poland and Switzerland to Montreal
by sea or air. ITCAN takes title to these goods according to the terms of the purchase orders, which

currently state that ITCAN takes title upon delivery in the Montreal port. A third party, Kuehne

19 As discussed above, ITCAN also buys certain finished goods directly from British American Tobacco (Supply
Chain WE) Limited and Souza Cruz S.A.. Additionally, ITCAN buys raw materials and pays an assembly fee to
Bastos du Canada Limitée, a competitor, to manufacture a small amount of Marlboro and other brands of
cigarettes in Quebec.
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and Nagel, manages the logistics to transport the products into Canada, including the selection of

the carriers used to transport the product into Canada.

70. Similarly, ITCAN purchases certain finished John Player Choice cigarettes from
ITCAN’s affiliate Souza Cruz S.A. (“Souza Cruz”). These cigarettes are currently imported from
Brazil to Montreal by sea or air. ITCAN takes title to these goods upon delivery in the Montreal

port. Souza Cruz selects the carriers used to transport these products into Canada.

71. ITCAN purchases the Glo Products from Nicoventures.?’ Pursuant to a Distribution
Agreement dated July 18, 2017 between ITCAN and Nicoventures, ITCAN is Nicoventures’
exclusive distributor of the Glo Products in Canada. However, pursuant to a further agreement
between ITCAN and ITCO, ITCO acts as the ultimate distributor of Glo Products in Canada.
Nicoventures sources the Glo heater and its component parts from China, and then Kuehne and
Nagel manages the logistics to transport the products into Canada, including the selection of the
carriers used to transport the product into Canada. Nicoventures sources the tobacco sticks from
Russia and they are transported to Canada by various air carriers (depending on availability).

Currently, all of the Glo Products arrive by air in Vancouver.?

72. ITCAN purchases Vype Products from Nicoventures.?? Pursuant to a Distribution
Agreement dated September 11, 2017, ITCAN is Nicoventures’ exclusive distributor of the Vype
Products in Canada. However, pursuant to a further agreement between ITCAN and ITCO, ITCO

acts as the ultimate distributor of Vype Products in Canada. Nicoventures sources the Vype device

2 ITCAN, as licensee under a Trademark Agreement with Imperial Brands Ltd., provides Nicoventures with a sub-
license to use the du Maurier trademark for these and related products in Canada.

2L ITCAN takes title to the Glo Products according to the terms of the purchase order, which currently states that
ITCAN takes title upon delivery in the Vancouver airport.

22 ITCAN, as licensee under a Trademark Agreement with Imperial Brands Ltd., provides Nicoventures with a sub-
license to use the du Maurier trademark in relation to the Vype products in Canada.
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and its component parts from China and the liquids from the United Kingdom. Kuehne and Nagel

manages logistical issues regarding the importation of these products.

73. In addition to the two Distribution Agreements, ITCAN has also entered into a
Supply of Marketing Services Agreement with Nicoventures dated July 18, 2017. Under this
agreement, ITCAN provides marketing support services to Nicoventures in exchange for
Nicoventures paying all “Charges” under the Agreement. The Charges consist of the direct and
indirect costs attributable to the marketing support services plus a markup if ITCAN or its
subsidiaries are the ones providing the services, or the costs without any markup if a third party is

engaged to provide the services. ITCAN invoices the Charges to Nicoventures on a quarterly basis.

74. When finished products arrive in Canada, they are transported to various
distribution centres. Pursuant to the General Sales And Distribution Agreement between ITCAN
and ITCO, ITCO is in charge of distribution of finished products in the Canadian distribution
centres. However, the day-to-day operation and management of the distribution centres in both

Canada and the U.S. is performed by either Ryder or BJC.

75. ITCO buys finished products from ITCAN pursuant to a sales and distribution
agreement (attached to this Affidavit as Exhibit “D”), which was amended pursuant to an
Amendment Agreement effective January 1, 2017 (attached to this Affidavit as Exhibit “E”) to
reflect the purchase and sale of the PRRPs. ITCO pays a small markup to ITCAN which covers
the cost of importing the finished cigarette products (but not for Glo Products and Vype Products).
Pursuant to the General Sales And Distribution Agreement, title in the finished cigarette products,
Glo Products, and Vype Products is transferred from ITCAN to ITCO when they are received in
an ITCO distribution centre. ITCO also buys finished paper products for roll-your-own cigarettes

from third party suppliers for sale in the retail market.
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76. ITCO is the only Applicant that sells finished cigarette products and PRRPs to
wholesalers and retailers. ITCO typically engages Ryder or BJC to pick and pack the orders and
to manage the delivery of the orders to ITCO’s customers. The delivery is performed by Ryder (or
a subcontracted party selected by Ryder such as Celadon), UPS, Millennium Express or Loomis
Express, as the case may be. However, in remote or less densely populated areas, ITCO engages a
wholesaler (Wallace & Carrey Inc.) to pick and pack the orders and to manage the delivery of
those orders to ITCO’s customers. The retailers and wholesalers pay ITCO for finished cigarette

products through pre-authorized payments.

77. For retail sales of Vype Products and Glo Products, ITCO engages Ryder to pick
and pack the orders and to manage the delivery of the orders to ITCO’s customers. For online sales
of Vype Products, ITCO engages Ryder to pick and pack the orders and Canada Post delivers the
orders to ITCO’s customers. For online sales of Glo Products, the picking and packing of orders
is done at the Taste and Circle store in VVancouver described above, and Canada Post delivers the

orders to ITCO’s customers.

78. The Applicants also have e-commerce sites for selling the PRRPs online. For Glo
Products, on April 1, 2018, ITCO began operating an internet e-commerce site over which
customers residing in British Columbia who have been verified as adults can purchase Glo
Products. In addition, since the passing of Bill S-5, ITCO has begun selling Vype Products to adult
customers residing in Canada, excluding Quebec and Nova Scotia, through an internet e-commerce
site managed by Nicoventures. ITCO has agreements with third parties that facilitate these online

transactions and collection of funds on the backend.

79. It is essential to the success of these restructuring proceedings that the Applicants’

global supply chain is maintained without interruption.
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() Tax Bonds and Letters of Credit

80. The Applicants are required to collect federal excise taxes and import duties
(collectively, “Federal Tobacco Tax”) and provincial tobacco taxes (“PTT” and, collectively with
Federal Tobacco Tax, “Tobacco Taxes”) on all tobacco products imported into Canada and sold
in a province. The Applicants currently hold the amounts collected as Tobacco Taxes and remit
the Tobacco Taxes so collected as required. Tobacco Taxes are remitted monthly in arrears, with
dates that vary by jurisdiction. The Applicants have posted bonds to the federal and provincial
governmental authorities in connection with its Tobacco Tax obligations (the largest of which is
with respect to its Ontario tax obligations). The Applicants also collect GST, HST, PST, and other
retail sales taxes in connection with the sale of tobacco products, which are also remitted monthly

in arrears (the “Sales Taxes” and, collectively with Tobacco Taxes, the “Sales & Excise Taxes”).

81. The peak monthly Federal Tobacco Tax is estimated to be approximately $228
million, which includes the remittance payment for the month in question and the tobacco
importations for a stub period within the same month (as the importation period for Federal tax
purposes straddles 2 months). The peak monthly PTT is estimated to be approximately $282
million, including an estimate to address the PTT that has been collected but is to be remitted at
the next remittance date and for tobacco products imported in those provinces where importation
is the triggering factor. In addition, the peak GST and HST is estimated to be approximately $70
million, including an estimate to address the GST and HST that has been collected but is to be

remitted at the next remittance date.
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82. In addition to the LOC’s relating to pension obligations (as described above),
ITCAN and/or ITCO have posted bonds or LOCs in respect of certain obligations, including tax

obligations, in the aggregate amount of approximately $111 million.?3

83. The sureties for the bonds is Ace INA Insurance. The bond documents are largely

similar and an example is attached to this Affidavit as Exhibit “F”.

84. On March 26, 2010, ITCAN entered into an unsecured committed Credit
Agreement of $100 million with the Bank of Nova Scotia (“BNS LOC Facility”), which is
extended yearly for an additional period of 364 days. The BNS LOC Facility only permits the
issuance of LOCs to meet ITCAN’s obligations related to all past, present and future taxes, levies,
imports, duties, deductions, withholdings, assessments, fees or other charges imposed by any
governmental authority, including any interest, additions to tax or penalties. Two LOCs issued in
respect of Alberta and British Columbia Provincial Tobacco Taxes in the total amount of $30

million are the only current LOCs issued under the BNS LOC Facility.

85. ITCAN has an irrevocable standby LOC issued by HSBC for the benefit of the
Minister of Finance (Ontario) in the amount of $28 million. This LOC was given only with respect
to certain of ITCAN’s tax obligations. The LOC is scheduled to expire each year on December
21st but is automatically renewed for successive periods of one year unless written notice is given

90 days prior to the expiry date. No such written notice has been given.
(K) Banking and Cash Management System

86. The only Applicant and Applicant subsidiary companies with bank accounts are

ITCAN, ITCO, IT Services, IHGI, ITL USA, and Southward Insurance Ltd. The Canadian bank

2 In addition, IHGI has posted a LOC in the US in the amount of approximately USD$ 0.3 million.
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accounts of ITCAN, ITCO, and IT Services are with BNS and IHGI’s Canadian account is with
Citibank. ITCAN has a U.S. bank account with Citibank N.A. in New York City, which is used to
fund THGI’s operating expenses and to pay the rent for ITCAN’s New York office. (Two of
ITCAN’s subsidiaries, ITL USA and IHGI, have U.S. bank accounts with Citibank in Delaware

and Toronto.) Southward Insurance Ltd.’s bank account is with BNS in Barbados.

87. ITCAN, ITCO and IT Services each have one Canadian dollar denominated zero
balanced account with BNS. ITCAN has a second Canadian dollar denominated account (the
“Master Account”) used to sweep and replenish the zero balanced accounts. Positive cash balances
from zero balanced accounts are automatically swept into the Master Account on a daily basis with

negative cash balances likewise replenished from the Master Account.

88. Similarly, ITCAN and ITCO have US dollar denominated accounts at BNS.
ITCO’s US dollar denominated account is also a zero dollar balance account, with any balance
automatically swept into or replenished from ITCAN’s US denominated account on a daily basis.
ITCAN also has two foreign currency denominated accounts at BNS: one Euro denominated
account and one British Pounds Sterling denominated account. ITCO has one foreign currency
denominated account in Euros. Foreign currencies are purchased periodically from a BAT related
company, B.A.T. International Finance p.l.c. (“BATIF”) pursuant to a Dealing Mandate agreement
to pay certain payables denominated in the applicable foreign currency. For any payment in a
currency for which there is no bank account, the currency is purchased from BNS at the time of

the payment.

89. All bank accounts are used to pay invoices to vendors in their given currency. In
addition, ITCAN’s accounts are also used for Treasury transactions, while ITCO’s Canadian dollar

denominated account is also used to collect funds from customers.
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90. Movements of cash out of bank accounts (other than one Canadian dollar
denominated ITCAN account that is swept into or replenished from the Master Account) are
completed through batch file transmissions to the bank except for payments in currency other than

Canadian and US dollars, which are paid manually by wire transfers.

91. All of the above-mentioned BNS bank accounts are located in Canada, but are
reconciled automatically on a daily basis by a foreign Finance Shared Service Centre (“FSSC”) as

part of BAT’s global cash management system.

92. In addition to the foregoing, IPFS (a standalone legal entity which administers the
IPFS pension plan) has a Canadian-dollar-denominated account that was used for the pensioners’
payroll and related payments such as deduction at source until January 1, 2018, at which time

pension payroll was outsourced to CIBC Mellon.

93. ITCAN’s credit arrangements are extended by BATIF. A Master Intra-Group
Treasury Products Agreement sets out the framework for procedures and conditions applicable to
all loans made between members of the BAT group of companies on arm’s length terms. Pursuant
to that agreement, and as of June 28, 2018, ITCAN has a $30 million committed secured revolving

credit facility (the “Revolving Credit Facility”) that matures on June 28, 2019.

94, Any amounts drawn under the Revolving Credit Facility that are not due before the
maturity date will be payable on the maturity date. The repayment obligations of ITCAN under
the Revolving Credit Facility are secured by the shares of ITCAN’s subsidiary Imperial Brands
Ltd., a guarantee of Imperial Brands Ltd., and a hypothec on trademarks owned by Imperial Brands

Ltd.2*

2 Qriginally du Maurier Company Inc., which amalgamated with Imperial Brands Ltd. effective January 1, 2015.
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95. With respect to BATIF’s security over the Imperial Brands Ltd. shares and

trademarks, ITCAN cannot:

@ create any security on, over or affecting these trademarks and shares without the

consent of BATIF;

(b) dispose of all or any part of the trademarks and shares without the consent of

BATIF; or

(© do or cause or permit anything to be done which in any way depreciates, jeopardizes

or otherwise prejudices the value of the trademarks and shares.

96. A critical aspect of the Revolving Credit Facility is that it contains a covenant
prohibiting ITCAN and its subsidiaries from additional borrowing in excess of $50 million without

BATIF’s consent.

97. ITCAN manages liquidity risk by maintaining an 18-month rolling cash forecast,
which is regularly compared to actual cash flows, by maintaining adequate reserves and committed

credit facilities, and by matching the maturity profiles of financial assets and liabilities.

98. The Revolving Credit Facility is available on an “as needed basis” to pay for
ITCAN’s operating costs including amounts payable for finished product, transportation costs,
provincial and federal taxes, salaries, pension obligations and overhead. On a weekly basis,

ITCAN either pays down or draws from the Revolving Credit Facility.

99. As at March 4, 2019, ITCAN had not drawn down on the Revolving Credit Facility.
Prior to June 28, 2018, the amount available to be drawn down on the Revolving Credit Facility

was $350 million and it was renewed at an amount of $30 million.
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100. ITCAN currently has a $25 million overdraft facility with the Bank of Nova Scotia
which serves as a back stop to the Revolving Credit Facility. As of the date hereof, nothing has

been drawn on the overdraft facility.

101. As of July 2015, ITCAN commenced inter-company netting pursuant to the In-
House Cash Settlement Policy followed by the BAT group of companies globally. Once a month,
all inter-company transactions between members of the BAT group of companies are pooled
together and netted so that each company receives or pays one net amount. The amounts owing
are paid to or by BATIF. In effect, for example, amounts owed by BAT MX to ITCAN are netted
against amounts owed by ITCAN to BAT MX and the actual amount that is transferred from one
company to the other, if any, is the net amount. For the most part, ITCAN is a payor as a result of

these arrangements.

102. ITCAN enters into foreign exchange forward contracts with BATIF for terms not
exceeding 18 months to manage its foreign currency exposure arising from anticipated cash flows
in the normal course of business and which are primarily denominated in US dollars, Mexican

Pesos, and British Pounds Sterling. ITCAN does not trade in derivatives for speculative purposes.

103. Prior to the filing date, a minimum cash balance of between $10 and $15 million
was targeted in the Master Account. Funds in excess of the target amount are used to reduce the
amount owing on a Revolving Credit Facility, if any. If no amounts are outstanding under the

Revolving Credit Facility, ITCAN has the option to invest through BATIF.

104. ITCAN’s first opportunity to invest funds with BATIF arose after ITCAN found
itself in a cash-positive position once it finished paying the amounts owing under an October 27,

2015 Quebec Court of Appeal order requiring ITCAN to pay $758 million as security into court
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(the “Security Judgment”). Beginning in December 2017, ITCAN made short-term investments

on a regular basis as follows:

@ Once a week, ITCAN reviewed its weekly cash flow forecasts to determine a

minimum cash balance and the excess funds available for investing.

(b) ITCAN communicated the amount and the duration of the investment along with a
requested interest rate to BATIF. ITCAN typically invested funds for 7 to 10 days

at a time.

(© BATIF confirmed the investment and a rate of interest based on its review of the
market. The funds were automatically transferred from ITCAN’s accounts to
BATIF for investing and returned along with interest at the end of the investment

period.

105. ITCAN invested funds ranging from $95 million to $325 million in the past six
months, with interest rates ranging from 1.1 to 2 percent. ITCAN’s final investment with BATIF
was in the amount of $260 million for seven days on March 5, 2019. In contemplation of applying
for CCAA protection, ITCAN asked BATIF to return the $260 million investment immediately

and the funds were returned on March 11, 2019.

106. ITCAN intends to maintain its cash management system throughout the CCAA

proceedings, except for ending its short-term investments with BATIF.
M Comprehensive Agreement

107. Pursuant to a July 31, 2008 Comprehensive Agreement between ITCAN and Her

Majesty the Queen in Right of Canada and the Provinces, ITCAN agreed (without admission of
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liability) to make scheduled payments to the Receiver General for Canada in consideration of
resolving claims associated with the trade of illicit or contraband products in Canada and related

tax collection matters. A copy of the Comprehensive Agreement is attached as Exhibit “G”.

108. The Comprehensive Agreement provided for an initial payment by ITCAN of $50
million on or before December 31, 2008 (which was made) together with scheduled annual

payments on April 30 of each year for the preceding fiscal year:

5. In consideration of the agreements, undertakings and obligations of the
Releasing Entities under this Agreement, ITCAN shall pay to Canada, for Canada,
and on behalf of and as agent for the Provinces, the amounts provided below as
follows in Canadian dollars:

@ ITCAN shall pay as a liquidated amount $50 million on or before
December 31, 2008;

(b) each fiscal year from 2009 to 2018 inclusive, ITCAN will make an
annual payment to Canada in an amount equal to 2.65% of the Net Sales
Revenue for the then most recent fiscal year completed; provided
however, that once ITCAN's payments under this subparagraph total
$300 million (in addition to the $50 million in subparagraph (a) above),
no further payments or part payment under this subparagraph shall be
made; and

(© Commencing in the first fiscal year following the satisfaction of all
payment obligations in subparagraphs (a) and (b) above, and continuing
for a total of five fiscal years, ITCAN will make an annual payment to
Canada in an amount equal to 1% of the Net Sales Revenue for the then
most recent fiscal year completed (in the event that Net Sales Revenue
for any year is less than $1 billion or the maximum quantum payable
under paragraph 5 (a) and (b) above has not been paid, the percentage
for that year shall increase to 2.65%); provided however, that once
ITCAN's payments under this subparagraph and subparagraph (b) in the
aggregate total $350 million, no further payment or part payment under
this subparagraph shall be made.

6. For each fiscal year, ITCAN shall calculate its Net Sales Revenue and so
advise Canada in writing by February 15th of the next year, and (beginning in

fiscal 2009) shall pay the annual amounts owing pursuant to this Agreement on
or before April 30th of that year.

109. The ITCAN payments under Paragraph 5 (b) of the Comprehensive Agreement for

the fiscal years commencing in 2008 are set out below:

2008 $32,089,268
2009 $31,801,071
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2010 $31,874,495
2011 $30,893,937
2012 $30,174,426
2013 $30,614,618
2014 $29,182,399
2015 $30,941,824
2016 $32,715,677
2017 $19,712,284
110. Following the payment for fiscal 2017, the payments made by ITCAN equalled the

$300 million cap under section 5(b) of the Comprehensive Agreement and no more payments were

owed under that paragraph.

111. As a result of satisfying its obligations under sections 5(a) and (b) of the
Comprehensive Agreement, ITCAN is now required to make payments under section 5(c)
beginning in fiscal 2018. The payment for fiscal 2018 (payable in April 2019) will be
approximately $13.9 million. The scheduled payments under paragraph 5(c) of the Comprehensive
Agreement total $50 million in the aggregate, with the last payment anticipated in 2022 for the

fiscal year 2021.

(m)  Other Integral Services Provided by BAT and BAT Affiliates

112. In addition to the manufacturing and financing services provided by certain BAT
affiliates (the “BAT Counterparties”), the Applicants benefit from a wide range of services,

licenses and rights provided by the BAT Counterparties, including:

J SAP and IT Infrastructure: As of July 2015, ITCAN’s computer systems are fully
integrated with those of BAT and BAT affiliates on a global SAP computer
platform. The systems integration involves all digital data and programs being
hosted on a global server located in Europe as opposed to being hosted locally.

ITCAN paid $13.3 million for the year 2018 with installments remitted quarterly.
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o IT Services: Souza Cruz, a BAT affiliate in Brazil, provides ITCAN with a full
range of IT services including data centre management, local infrastructure
management, application support services, service desks, on-site user support,
WAN & LAN services, security services, software maintenance and licensing, and
project design and build services. ITCAN paid approximately $2.8 million in 2018

to Souza Cruz in relation to IT services with installments remitted monthly.

o Product Development and Testing: ITCAN paid approximately $4.5 million in
2018 to Souza Cruz for product development and ancillary product testing with

installments remitted monthly.

. Accounting and Human Resources Services: In 2018, ITCAN paid
approximately $2.9 million to British American Tobacco Caribbean & Central
America, a BAT affiliate in Costa Rica, for various accounting (including payroll,
accounts payable, accounts receivables, accounts reconciliation, data entry),

reporting, treasury, and human resources work with installments remitted quarterly.

o Innovation Royalties: ITCAN also pays BAT 3% or 5% of its yearly net sales
revenue for sales of du Maurier, Pall Mall, Viceroy, John Player and VVogue brand
products, which amounted to approximately $46.8 million in 2018, with
installments remitted monthly, for a license to use innovations and technology
(including patents, know-how, rights in design, copyright, database rights, and
plant variety rights) and communications packages (including advertising,

packaging, copy, graphics, point of sale and merchandising materials).
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o Technical and Advisory Services: In 2018, ITCAN paid BAT technical and
advisory fees of approximately $26.8 million to benefit from BAT’s corporate,
public affairs, manufacturing and production, marketing, tax, accounting, and
human resources expertise in relation to ITCAN’s business with installments

remitted quarterly.

o Integrated Sales and Operations Plan: Since 2003, the process of developing
ITCAN’s sales and operations plan has been integrated with the sales and
operations planning of all BAT affiliates. The development of regional plans based
on the pooled data from all markets allows ITCAN to benefit from more accurate

supply and demand forecasting.

. Global Sourcing Agreement: ITCAN benefits from the exponentially increased
buying power of the BAT group of companies when it purchases various products

and services relating to the operation of the business.

113. The Applicants’ agreements with the BAT Counterparties are confidential and

contain commercially sensitive information of a competitive nature.

114. Although the Applicants are not arm’s length from the BAT Counterparties given
that they are all members of the BAT group of companies, the Applicants and the BAT
Counterparties endeavour to ensure that any amounts paid for goods and services are consistent

with prices that would be paid by arm’s length parties in similar circumstances.

115. Certain intercompany agreements between the Applicants and the BAT
Counterparties provide the BAT Counterparties with the right to terminate their agreement on the

occurrence of certain insolvency events of default and/or unilaterally. The service relationships,
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licenses and rights together with the manufacturing and financing services provided by the BAT
Counterparties are collectively vital for preserving the value of the underlying business. Therefore,
the Applicants have entered into a Accommodation Agreement dated March 12, 2019 with some
of the BAT Counterparties (the “Accommodation Agreement”) in order to maintain these
arrangements and not disrupt the Applicants’ operations during these CCAA proceedings. Under
the Accommodation Agreement, the relevant BAT Counterparties have agreed to not exercise their
termination rights while the Accommodation Agreement is in force. In exchange, the Applicants
have agreed to not take certain steps in the CCAA proceedings without the agreement of the
relevant BAT Counterparties, including seeking a sanction order or terminating the proceedings,
initiating a sales process, or settle any material litigation. A copy of the agreed form of the
Accommodation Agreement (which has been signed by the Applicants and will be signed by the

relevant BAT Counterparties shortly) is attached as Exhibit “H”.

IV. The Financial Position of the Applicants

116. ITCAN’s audited consolidated financial statements for the fiscal year ended
December 31, 2018 are attached as Exhibit “I”. Certain information contained in the consolidated
financial statements is summarized below. All amounts in this Affidavit are in Canadian Dollars

unless otherwise specified.
@ Assets

117. As at December 31, 2018, ITCAN had total assets of $5,535 million.
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() Current Assets

118. ITCAN’s current assets (as at December 31, 2018) represented $697 million of its

total assets and consisted of:

. Inventories - $182 million;
o Trade and other receivables - $84 million; and
. Cash and cash equivalents - $431 million.
119. Cash and cash equivalents consist of cash and investments that are readily

marketable with initial maturities not exceeding 90 days.

(i) Non-Current Assets

120. ITCAN’s non-current assets (as at December 31, 2018) represented $4,838 million

of its total assets and consisted of:

Goodwill - $3,967 million;

. Other intangible assets - $4 million;
. Property, plant and equipment - $17 million;
. Retirement benefit assets - $45 million;

o Deferred tax assets - $40 million;
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. Restricted security deposit - $762 million;?® and
o Other non-current assets - $3 million.
121. The majority of ITCAN’s non-current assets are made up of goodwill, restricted

security deposit, deferred tax assets, property plant and equipment, and retirement benefit assets.
The $762 million security deposit consists of the $758 million of security, plus certain fees, that
ITCAN has deposited at the Registry of the Quebec Court of Appeal pursuant to the Security

Judgment.

122. Goodwill of $3,967 million resulted from the February 1, 2000 purchase of Imasco
Limited by British American Tobacco (Canada) Limited and the subsequent amalgamation of the
two companies to form ITCAN. Goodwill represents the excess of the purchase price, including
acquisition costs, over the fair value of the identifiable net assets acquired. Goodwill with an
indefinite life is not amortized to earnings but is assessed for impairment on an annual basis.
ITCAN performs its annual impairment test as at December 31, or more frequently if there are

indications that impairment may have occurred.

(b)  Liabilities

123. As at December 31, 2018, ITCAN’s total liabilities were approximately $1,088
million. These liabilities consisted of current liabilities of approximately $867 million, and non-

current liabilities of approximately $221 million.

% This figure included the $758 million security ITCAN was required to pay into court under the Security Judgment.
Following the release of the Quebec Appeal Judgment, the Board of Directors of ITCAN has reassessed the
recoverability of the deposit and determined that the security’s recoverability is, under IFRS, less than virtually
certain. Consequently, a provision of approximately $758 million will be charged to ITCAN’s income statement
in 2019.
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Current Liabilities

Current liabilities as at December 31, 2018 included the following:
Current provisions - $14 million;

Non-operating payables - $54 million;

Income tax payable - $222 million;

Trade and other payables - $190 million; and

Government levies creditors - $387 million.

Non-Current Liabilities

ITCAN’s non-current liabilities (as at December 31, 2018) included
Retirement benefit liabilities - $160 million;

Non-current payables - $51 million; and

Non-current provisions - $10 million.

Equity

Capital and reserves as at December 31, 2018 totalled $4,447 million and included

the following:

Share capital - $29 million;

Contributed surplus - $1,280 million;
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o Accumulated other comprehensive income - $25 million; and
o Retained earnings - $3,113 million.
127. There are 184,174,156 issued and outstanding common shares.
(d) Profits
128. ITCAN reported profits before taxes and interest of $792 million in 2018 and $673

million in 2017. ITCAN’s profits after taxes and interest increased from $487 million in 2017 to

$589 million in 2018.

V. Need for the Requested Relief

129. The Applicants face an existential threat from the Tobacco Litigation in Canada.
The plaintiffs collectively seek hundreds of billions of dollars in damages, which, if those claims
were successful, would exceed the Applicants’ total assets many times over. Moreover, the Quebec
Court of Appeal recently issued the Quebec Appeal Judgment, which condemns ITCAN to pay a
potential maximum amount that, with interest, is over $9 billion. Not only does this amount alone
exceed the Applicants’ ability to pay, there are many competing claims across Canada that still

need to be resolved.
@ Litigation in the Tobacco Industry

130. The tobacco industry has been the subject of significant product liability and
consumer litigation in recent decades. | am advised by Craig Lockwood of Osler and believe that,
in Canada, the “traditional” types of claims that have been asserted can be broadly categorized as

follows:
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“Personal Injury Claims” (i.e., claims asserting defective design and/or failures
to warn in respect of various illnesses, most notably lung cancer, respiratory
diseases, heart diseases, and various other forms of cancer. This category of claims
also includes litigation by non-smokers with respect to the alleged ill-effects of

second-hand smoke);

“Addiction Claims” (i.e., claims asserting defective design and/or failures to warn

in respect of the addictive properties of cigarettes);

“Restitutionary Claims” (i.e., statutory and/or civil claims seeking the return of
the product purchase price or disgorgement of profits based on allegations of
misrepresentation and/or false advertising, most notably in relation to historical

“light and mild” products); and

“Non-Pecuniary Claims” (i.e., claims for non-monetary damages, such as moral
damages and/or punitive damages, related to various categories of alleged historical

misconduct).

Some combination of these claims are the subject of ongoing litigation in all

Canadian jurisdictions (as described below). In addition, the Applicants may face material, as-yet-

unasserted claims by various classes of Canadian consumers.

(b)

132.

The Quebec Judgment

In 1998, plaintiffs filed two class actions against ITCAN, JTI and RBH in the

Quebec Superior Court seeking in excess of $20 billion in compensatory and punitive damages.

On February 21, 2005, certification was granted for both cases. The class definitions include the

following individuals as class members:
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o The Letourneau action: All persons residing in Quebec who, as of September 30,
1998, were addicted to nicotine in cigarettes manufactured by the Defendants and

who in addition meet the following three criteria: (i) they started smoking before
September 30, 1994 and since that date have smoked principally cigarettes
manufactured by the Defendants; (ii) between September 1 and September 30,

1998, they smoked on a daily basis an average of at least 15 cigarettes manufactured

by the Defendants; and (iii) on February 21, 2005, or until their death if it occurred

before that date, they were still smoking on a daily basis an average of at least 15
cigarettes manufactured by the Defendants. The group also includes the heirs of

members who meet the criteria described above.

. The Blais action: All persons residing in Quebec who meet the following criteria:
(i) having smoked before November 20, 1998 at least 12 pack years of cigarettes
manufactured by the Defendants (the equivalent of a minimum of 87,600
cigarettes); and (ii) have been diagnosed, before March 12, 2012 with: (a) lung
cancer, (b) cancer (squamous cell carcinoma) of the throat, namely the larynx,
oropharynx or hypophalanx, or (c) emphysema. The group also includes the heirs
of persons deceased after November 20, 1998 who meet the criteria described

above.
0] Judgment and Provisional Execution

133. The trial concluded in late 2014 and the judgment (the “Quebec Class Action
Judgment”) was released on May 27, 2015. The trial judge found the co-defendants jointly liable

for an amount that, after interest and as of the date of the judgment, amounts to $15.6 billion, with
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ITCAN’s share being approximately $10.6 billion. A copy of the Quebec Class Action Judgment

dated May 27, 2015 is attached as Exhibit “J”.

134. The Quebec Class Action Judgment included an order of provisional execution
notwithstanding appeal (the “Provisional Execution Order”) totalling in excess of $1 billion for
the co-defendants combined, with $742.5 million payable by ITCAN (the “Provisional Execution

Amount”). The Provisional Execution Amount was initially due and payable by July 26, 2015.

135. ITCAN brought a motion before the Quebec Court of Appeal on July 9, 2015
seeking an order cancelling the Provisional Execution Order. The Court of Appeal cancelled the
Provisional Execution Order on July 23, 2015. A copy of the Court of Appeal’s decision dated

July 23, 2015 is attached as Exhibit “K”.

136. On July 6, 2015, counsel for the Quebec Class Action plaintiffs requested that
ITCAN provide them with seven days’ notice of any CCAA filing. A copy of this letter from

counsel is attached as Exhibit “L”. ITCAN did not respond to this letter.
(i) Motion for Security

137. On August 14, 2015, the plaintiffs delivered a motion seeking security in the
amount of $5 billion as a condition to proceed with the appeal. On October 27, 2015 the Court of
Appeal issued the Security Judgment ordering ITCAN to pay a total of $758 million as security,
payable in equal installments of approximately $108.3 million per quarter over seven quarters,
starting on December 30, 2015. A copy of the Security Judgment is attached as Exhibit “M”. The

instalments have all now been paid.
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138. Subsequently, ITCAN brought a motion before the Quebec Court of Appeal to vary
the security payment terms. The Court of Appeal dismissed the motion on December 9, 2015. A

copy of the Court of Appeal’s decision dated December 9, 2015 is attached as Exhibit “N”.
(iii))  The Appeal

139. ITCAN filed its appeal submissions from the trial judgment on December 11, 2015
and the appeal was heard during the week of November 21, 2016 and on November 30, 2016. On
March 1, 2019, the Quebec Court of Appeal substantially upheld the lower court’s decision. The
Quebec Appeal Judgment made two notable modifications to the trial judgment: (i) the total claim
amount was reduced by just over $1 million; and (ii) the claim amount was divided into 15 different
increments which bear interest from various dates between November 20, 1998 and December 31,
2011 (instead of having the entire claim amount the bear interest from November 20, 1998), which
reduced the interest payable on the total claim amount by approximately $3 billion. Following the

rendering of the Quebec Appeal Judgment:

@ the total maximum liability for moral damages, with interest and additional
indemnity, is over $13.5 billion, of which ITCAN’s share is $9,064,365,117.54
with interest and additional indemnity as of the date of the Quebec Appeal

Judgment; and

(b) in addition to moral damages, ITCAN is condemned to pay punitive damages that,
with interest and additional indemnity, total $89,199,977.26 as of the date of the
Quebec Appeal Judgment. In total, the Quebec Appeal Judgment condemns ITCAN

to pay a maximum amount of up to $9,153,565,094.80.
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The Quebec Appeal Judgment orders the defendants to pay an initial deposit into

court within 60 days of the judgment. ITCAN’s share of the total initial deposit is $759.2 million.

ITCAN is of the view that the $758 million security already deposited by it with the Quebec Court

of Appeal should be applied to the initial deposit and that ITCAN is only required to pay an

additional $1.2 million into court. As such, ITCAN is of the view that the deposit required under

the Quebec Appeal Judgment is already essentially paid into court.

141.

Following the release of the Quebec Appeal Judgment, the Applicants have

received the following communications:

(a)

(b)

(©)

On March 6, 2019, ITCAN’s counsel received a letter from counsel for British
Columbia, Manitoba, New Brunswick, Nova Scotia, Prince Edward Island, and
Saskatchewan in connection with the Government Medicaid Actions (described
below) requesting advance notice prior to any CCAA filing. ITCAN did not
respond to this request. A copy of the March 6, 2019 letter is attached as Exhibit

GCO”

On March 7, 2019, ITCAN’s counsel received a letter from counsel for Ontario in
its Government Medicaid Action requesting advance notice prior to any CCAA
filing. ITCAN did not respond to this request. A copy of the March 7, 2019 letter

is attached as Exhibit “P”.

On March 8, 2019, counsel for the Quebec Class Action plaintiffs sent a letter to
the Board of Directors of ITCAN threatening to hold the directors personally liable
if ITCAN made any payments to shareholders or related parties, and demanding

copies of all liability insurance policies insuring the directors and officers of
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ITCAN. ITCAN did not respond to this letter. A copy of the March 8, 2019 letter

is attached as Exhibit “Q”.
(iv)  Applicants’ Inability to Pay

142. The Applicants are unable to pay the maximum amount owing under the Quebec
Appeal Judgment. While the actual amount that ITCAN would be required to pay depends on the
rate of take up among class members, the potential maximum amount that ITCAN is condemned

to pay under the judgment is billions of dollars more than all of its assets as of December 31, 2018.
(© Other Tobacco Litigation

143. ITCAN is facing more than 20 large tobacco litigation claims that have been filed
across Canada (four of which are in Ontario) with claims for damages totalling well over $600
billion. A chart outlining these proceedings and certain other litigation across Canada is appended

at Schedule A. These proceedings include the categories described below.

144, The Government “Medicaid” Actions: These actions initiated against ITCAN in
ten provinces all arise from the enactment of special purpose provincial legislation creating a
statutory claim in favour of the provincial governments to permit the recovery of health care costs
incurred in connection with smoking-related diseases. On a substantive basis, the legislation
enacted by the various provinces and resultant litigation is virtually identical except for some

differences in Quebec.

145, I will use the Ontario Medicaid Action as an example. Her Majesty the Queen in
Right of Ontario is claiming $330 billion in damages against various defendants including: (i)
ITCAN’s ultimate parent, BAT, together with the BAT Affiliates; (ii)) RBH and JTI and their

affiliates, Rothmans Inc., Rothmans, Benson & Hedges Inc., Altria Group, Inc., Philip Morris
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U.S.A. Inc., Philip Morris International, Inc., JTI-Macdonald Corp., R.J. Reynolds Tobacco
Company, R.J. Reynolds Tobacco International Inc.; and (iii) the Canadian Tobacco
Manufacturers’ Council, a tobacco trade group. A copy of the Ontario Medicaid Action Amended

Statement of Claim is attached as Exhibit “R”.

146. The Ontario Medicaid Action seeks to recover health care costs under the Tobacco
Damages and Health Care Costs Recovery Act, 2009, S.0O. 2009, C.13 (the “Ontario Tobacco
Damages Recovery Act”). In addition to seeking damages for various alleged “tobacco related
wrongs” under the Ontario Tobacco Damages Recovery Act, Her Majesty the Queen in Right of
Ontario advances claims for damages based on an extensive array of conspiracy allegations

including, without limitation, a conspiracy among:

@ The “International Tobacco Industry” alleged to have “conspired, and acted in

concert in committing tobacco related wrongs”;?®

(b) The “Canadian Tobacco Industry” alleged to have “conspired and acted in
concert to prevent the Crown and persons in Ontario and other jurisdictions from
acquiring knowledge of the harmful and addictive properties of cigarettes, and
committed tobacco related wrongs in circumstances where they knew or ought to
have known that harm and health care costs would result from acts done in

furtherance of the conspiracy, concert of action and common design.”;?’ and

(© Each of the “Corporate Groups” including the BAT Group Members (defined to
include BAT, B.A.T Industries p.l.c., and British American Tobacco (Investments)

Limited) alleged to have caused persons in Ontario to start to, or continue to “smoke

% Pparagraph 86 of the Ontario Medicaid Action Amended Statement of Claim.
27 Paragraph 108 of the Ontario Medicaid Action Amended Statement of Claim.
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cigarettes manufactured and promoted by the Defendants” or exposed such persons

to cigarette smoke thereby creating an “increased risk of tobacco related disease.”?3

147. Furthermore, Her Majesty the Queen in Right of Ontario relies on section 4 of the
Ontario Tobacco Damages Recovery Act to assert that “the Defendants are jointly and severally
liable for the cost of health care benefits provided to insured persons in Ontario resulting from

tobacco related disease or the risk of tobacco related disease.”?®

148. The New Brunswick Medicaid trial is currently scheduled to begin in November
2019 under a court order, but will have to be rescheduled as a result of certain recently-released
motion decisions. The other Medicaid actions, including the Ontario Medicaid Action, remain at

more preliminary stages.

149. Smoking/Health Class Actions: Non-government plaintiffs have initiated
substantially similar proposed smoking and health class actions against ITCAN in a number of
provinces.®® Many of the class actions name ITCAN, BAT, the BAT Affiliates, the other two major
Canadian tobacco manufacturers, a number of other international corporations, the Canadian
Tobacco Manufacturers’ Council and several ex juris tobacco companies and seek unspecified
damages on behalf of individuals who have suffered chronic respiratory diseases, heart diseases or

cancer. Copies of the class action Statements of Claim are attached as Exhibit “S”.

2 Pparagraph 141 of the Ontario Medicaid Action Amended Statement of Claim.

2 Paragraph 158 of the Ontario Medicaid Action Amended Statement of Claim.

30 Not only are the issues in the various class actions similar, seven of the class actions in the provinces of Ontario,
Nova Scotia, Manitoba, Saskatchewan, Alberta and British Columbia were filed by the same law firm.
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150. As in the Government Medicaid Actions, certain of the class actions allege a
conspiracy among the defendants designed to prevent consumers from learning of the health

dangers associated with cigarettes.

151. Ontario Tobacco Grower Class Action: On December 11, 2009, ITCAN was
served with a class action filed by Ontario tobacco farmers and the Ontario Flue Cured Tobacco
Growers’ Marketing Board (“Growers’ Action”). Separate but identical suits were also served on
JTI and RBH. The Plaintiffs allege that, during 1989-1995, ITCAN improperly paid lower prices
for tobacco leaf destined for duty-free products, as opposed to the higher domestic leaf price. The
suit claims $50 million in damages. ITCAN was served with certification materials on September
7,2011. ITCAN has alleged that the Growers’ Action is time barred. In a decision dated June 30,
2014, the Court dismissed this preliminary challenge. ITCAN was granted leave to appeal on April
23, 2015. The appeal was heard by the Divisional Court on April 21, 2016 and dismissed in July
2016. Leave to appeal to the Court of Appeal for Ontario was sought and was dismissed in
November 2016. The case remains at a preliminary stage and no certification hearing date has yet

been set.

VI. Relief Sought

@ Stay of Proceedings

152. The Applicants are insolvent and require a stay of proceedings and other protections
provided by the CCAA so that they are provided with the time to restructure their affairs and
attempt to maximize enterprise value. The Applicants are also seeking to have the stay extended
to their non-applicant subsidiaries, including Liggett & Meyers Tobacco Company of Canada
Limited, because they are highly integrated with the Applicants and are indispensable to the

Applicants’ business and their restructuring.
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As described above, the stay of proceedings is proposed to extend to all Tobacco

Claims against not only the Applicants, but also against BAT and the BAT Affiliates. The

Applicants believe that it is appropriate to do so for several reasons, including:

(a)

(b)

(b)

154.

ITCAN, BAT and the BAT Affiliates are named as co-defendants in class actions
and health care recovery proceedings across Canada and are alleged to be jointly
and severally liable for having engaged in a conspiracy to suppress information
regarding the dangers of smoking and to encourage smoking. These claims against
ITCAN, BAT, and the BAT Affiliates can only be effectively determined in one
forum. The Applicants therefore seek a stay of proceedings in favour of BAT and
the BAT Affiliates with the objective of facilitating a global resolution of the

Tobacco Claims; and

A stay of proceedings in favor of BAT and the BAT Affiliates will allow ITCAN,
BAT, and the BAT Affiliates to focus on developing and implementing a plan of
compromise or arrangement without the costs and distraction that would inevitably
ensue if the plaintiffs were to continue pursuing the Tobacco Claims against BAT

and the BAT Affiliates at the same time as this CCAA proceeding.

Monitor

FT1 Consulting Canada Inc. (“FTI”) has consented to act as the Monitor of the

Applicants under the CCAA. A copy of the Monitor’s consent is attached as Exhibit “T”.

(©)

155.

Administration Charge

The Applicants propose that the Monitor along with its counsel and counsel to the

Applicants be granted a court-ordered charge on all of the present and future assets, property and
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undertaking of the Applicants (the “Property”’) as security for their respective fees and
disbursements relating to services rendered in respect of the Applicants up to a maximum amount
of $5 million (the “Administration Charge”). The Administration Charge is proposed to rank pari
passu with the Tobacco Claimant Representative Charge (as defined in the Initial Order) and to

have first priority over all other charges.
(d) Tobacco Claimant Representative

156. The Applicants propose that the Honourable Warren K. Winkler be appointed by
the Court as the Tobacco Claimant Representative to represent the interests of Tobacco Claimants
(excluding Government Claimants) in the CCAA proceedings on an interim basis. | understand

that an Affidavit of Nancy Roberts, sworn on March 12, 2019, has been filed to address this issue.
(e) Directors’ and Officers’ Protection

157. I am one of four individuals currently serving on the Board of Directors of both
ITCAN and ITCO. I have been on the Boards since June 1, 2013. The other three directors, their

additional roles (if any), and their start dates are set out below:

@ Jorge Araya: A member of the Boards since January 16, 2015. He is also the

President and CEO of ITCAN.

(b) Tamara Gitto: A member of the Boards since December 31, 2012. She is also the
Vice President, Legal and External Affairs of ITCAN and the Vice President, Law

and General Counsel of ITCO.

(c) Robert Casey: A member of the ITCAN Board since March 11, 2019. He is also

the Assistant General Counsel — Corporate Legal for British-American Tobacco
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(Holdings) Limited and a former director of various BAT Affiliates, including

BATIF and B.A.T Industries p.l.c.

158. The Applicants require the continuing support and insight of their Directors and
Officers (the “Directors™) to preserve the value of the Applicants’ business as a going concern

enterprise and to address the financial challenges associated with these CCAA proceedings.

159. | am advised by Marc Wasserman of Osler and believe that, in certain
circumstances, directors can be held liable for certain obligations of a company owing to
employees and government entities, which may include unpaid accrued wages, unpaid accrued
vacation pay, unremitted source deductions, health taxes, workers’ compensation and other payroll
related obligations (the “Employee Liabilities”). In addition, the Applicants are required to collect
Federal Tobacco Taxes and PTT on all tobacco products imported into Canada and sold in a
province. The Applicants also collect and remit Sales Taxes. | am further advised by Marc
Wasserman and believe that the requirement of the Applicants to collect and remit Sales & Excise

Taxes likewise creates potential financial exposure for the Directors.

160. Given the discreet nature of the potential Director liabilities associated with each
of the potential Employee Liabilities and the Sales & Excise Taxes, the Applicants are seeking
separate charges for the Employee Liabilities (the “Directors Charge”) and Sales & Excise Taxes
(the “Sales & Excise Tax Charge”). This approach has the advantage of segregating the potential
Director liabilities arising from different aspects of the Applicant’s business and creates
transparency for stakeholders such as, for example, the government entities as the intended

beneficiaries of the proposed Sales & Excise Tax Charge.

161. The Applicants maintain director and officer liability insurance (the “D&O

Insurance”) extending primary coverage with $15 million aggregate limits of liability and excess
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liability policies with cumulative aggregate limits of liability of $230 Million. The Applicants also
granted contractual indemnities in favour of the Directors. However, the economic value of
contractual indemnities granted by entities that are admittedly insolvent is questionable. Likewise,
the Directors are collectively reluctant to rely solely on the D&O Insurance given the contractual
contingencies and uncertainty associated with possible coverage related issues beyond their control

in a complex restructuring.

162. With respect to the Employee Liabilities, the Applicants sought the assistance of
FTI, in its capacity as proposed Monitor, to estimate the potential scope of the Employee
Liabilities. The largest payroll period was used as a proxy and extended to cover the stub period
between the payroll cut off date and payment date resulting in a total estimated exposure of
approximately $13 million. Although the Applicants intend to comply with applicable laws with
respect to matters affecting it, the failure to successfully complete a restructuring creates the

prospect of material personal liabilities for Directors.

163. In light of the potential liabilities and the uncertainties surrounding available
indemnities and insurance, the Directors have indicated to the Applicants that their continued
participation in this proceeding requires the granting of a $16 million Directors Charge. In
addition, the proposed Initial Order provides that Directors will only have recourse to the
Directors’ Charge as a “back-stop” in the event that the D&O Insurance (which covers most typical

director and officer liabilities) is not available or applicable.

164. It is imperative that the Directors have the confidence that they will be insulated to
the extent possible from post-filing claims arising from the discharge of their duties for the benefit
of all stakeholders. Granting the requested Directors Charge will therefore pave the way for the

Directors to focus on the ultimate objective of working towards developing and implementing a



19-10771 Doc5-1 Filed 03/13/19 Entered 03/13/19 22:32:52 Exhibit A Volume 1
Pg 62 of 925
-61 -
successful plan of compromise or arrangement to permit the Applicants to emerge from this CCAA

proceeding as a viable business.
()] Sales & Excise Tax Charge

165. As described previously in this affidavit, the Applicants collect significant amounts
of Sales & Excise Taxes with responsibility for remitting these sums to the applicable government

authorities on statutory remittance dates.

166. With respect to the Federal Tobacco Tax, ITCAN utilizes the “self-assessment”
method which involves ITCAN calculating the tax payable for the import of tobacco in any given
month and remitting those taxes on the payment date in the following month. There are two
methods for collection and remittance of PTT: the purchase method and the sales method. Under
the purchase method, ITCAN collects PTT when tobacco products are delivered to its distribution
centres. Under the sales method, ITCAN collects PTT when tobacco products are sold to its
customers. The specific collection and remittance method in each jurisdiction is dictated by each

province.

167. The Directors have considered alternative methods for the collection and remittance
of Sales & Excise Taxes such as segregation of funds or accelerated remittances with a view to
limiting the corresponding financial exposure associated with non-payment. These deliberations
resulted in the conclusion that continuing with current practices is the most viable option from an
operational perspective. The alteration of current practices would materially impair the Applicants’
liquidity and the implementation of new procedures contemporaneously with the Applicants
initiating a Court supervised restructuring process is viewed as increasing the risk profile of the

Directors since the current practices have been reliable in the past.
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168. Collected but unremitted Sales Taxes and Tobacco Taxes at any given time have
been estimated with the assistance of FT1 in its capacity as Proposed Monitor, and can exceed $70
million and $510 million respectively. The collection and remittance obligations for Sales &

Excise Taxes therefore exposes the Directors to significant financial liabilities.

169. As a result, it is proposed that this Honourable Court grant a Sales & Excise Tax
Charge in favour of Canadian federal, provincial, and territorial authorities that are entitled to
receive payments or collect monies from the Applicants in respect of Sales & Excise Taxes in the
amount of $580 million over the Applicants’ property to secure the remittance of any collected but
unremitted Sales & Excise Taxes. The quantum of the Sales & Excise Tax Charge takes into
account the bonds and letters of credit posted with applicable governmental authorities to avoid
double counting. In light of the proposed Sales & Excise Tax Charge, the Initial Order also
provides that the applicable government authorities be stayed from requiring that any additional
bonding or other security be posted by or on behalf of the Applicants in connection with Sales

Taxes.

170. The granting of the requested Sales & Excise Tax Charge is intended to satisfy any
concerns that the applicable governmental authorities may have regarding the treatment of Sales
& Excise Taxes in these proceedings. The Sales & Excise Sales Tax Charge should assure such
governmental authorities that there is no need for concern regarding the Applicant’s remittance of
Sales & Excise Taxes in accordance with its ordinary practice and no need to seek to impose further

bonding requirements on the Applicants with respect to such taxes.
(9) Priority of Court-Ordered Charges

171. It is proposed that the relative priority of the Administration Charge, the Directors’

Charge and the Sales & Excise Tax Charge shall be as follows:
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First — Administration Charge (to the maximum amount of $5 million) and the
Tobacco Claimant Representative Charge (to the maximum amount of $1 million),

pari passu;;

Second — Directors’ Charge (to the maximum amount of $16 million); and

Third — Sales & Excise Tax Charge (to the maximum amount of $580 million).
(h) Cash Flow Forecast

172. ITCAN has prepared 13-week cash flow projections and the underlying
assumptions as required by the CCAA. A copy of the cash flow projections is attached as Exhibit
“U”. The cash flow projections demonstrate that the Applicants have sufficient liquidity to

continue going concern operations during the initial stay period. I confirm that:

@ All material information relative to the 13-week cash flow projections and to the

underlying assumptions has been disclosed to FTI in its capacity as Monitor; and

(b) Senior Management has taken all actions that it considers necessary to ensure that:
(i) the individual assumptions underlying the 13-week cash flow projections are
appropriate in the circumstances; and (ii) the individual assumptions underlying the
13-week cash flow projections, taken as a whole, are appropriate in the

circumstances.

173. The Applicants anticipate that the Monitor will provide oversight and assistance
and will report to the Court in respect of ITCAN’s actual results relative to the cash flow forecast

during this proceeding.
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Critical Suppliers

In addition to the standard provisions in the Model Order, the Applicants also seek

the entitlement, but not the requirement, to pay the following expenses:

(a)

(b)

(©

(d)

)

175.

with the consent of the Monitor, amounts for goods or services actually supplied to
the Applicants prior to the date of the Initial Order by various third-party suppliers
including logistics or supply chain providers, customs brokers and freight
forwarders; providers of information technology, social media marketing strategies

and publishing services; and in respect of the Loyalty Program.

any other third-party suppliers, if, in the opinion of the Applicants, such payment

is necessary or desirable to preserve the operations of the business.

any royalties due to arm’s length parties.

with the consent of the Monitor, amounts for inventory and other intercompany
supplies actually supplied to the Applicants by BAT and its affiliates prior to the
Initial Order and amounts due prior to the Initial Order for shared services, licenses
or rights provided to the Applicants by BAT and its affiliates. For any amounts that
become due after the Initial Order is granted, the Applicants are permitted to
continue paying amounts owing to BAT and its affiliates for transactions in the

ordinary course of business or as otherwise approved by the Monitor.

Chapter 15 Proceedings

FTI, as Monitor, intends to initiate a case under chapter 15 of Title 11 of the United

States Code (the “Bankruptcy Code”) on behalf of ITCAN, seeking (a) recognition of the Monitor
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as the foreign representative of ITCAN, (b) recognition of this CCAA proceeding as a foreign
main proceeding pursuant to sections 1515, 1517 and 1520 of the Bankruptcy Code, (c) recognition
and enforcement of the Initial CCAA Order, and (d) other appropriate relief under the Bankruptcy

Code (the “Chapter 15 Case”).

176. FTI, as Monitor, intends to file the Chapter 15 Case in the United States Bankruptcy
Court for the Southern District of New York, where it maintains its principle place of business in

the United States.
(K) Conclusion

177. | believe that granting the Initial CCAA Order sought by the Applicants is in the
best interests of the Applicants and all interested parties. Without the requested stay, the Applicants
face cessation of going concern operations, the liquidation of their assets and the loss of their
employees’ jobs. Furthermore, a successful restructuring of the Applicants’ business will avoid
the pitfalls associated with contraband tobacco manufacturers having the opportunity to gain
additional market share to the detriment of the industry and authorities that regulate and tax the

sale of tobacco related products for the benefit of the public at large.

178. The Applicants require a realistic dialogue with their stakeholders under the
protection of the CCAA with the goal of negotiating a compromise of the Tobacco Claims, while
maintaining the ongoing value of the business. The granting of the requested stay of proceedings
and the other relief sought will permit an orderly restructuring of the Applicants’ affairs under

Court supervision, with minimal short-term disruption to their business.

179. BAT isapublicly traded company that is listed, among other places, on the London

Stock Exchange and the New York Stock Exchange. The Applicants have to take into account
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potential public market considerations in New York and London in their CCAA application,

including in relation to notice and timing of their filing.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario, this y2 -
th y J/ .
12" day of March, 2019. /,\4(’/1
Eric Thauvette
\ak M ek U
Commissioner for Taking Affidavits

NAINLEED W ALTIC
150 . No- 618460



19-10771 Doc 5-1 Filed 03/13/19 Entered 03/13/19 22:32:52 Exhibit A Volume 1
Pg 68 of 925

Schedule A - Litigation

Copies of the first page of each of the statements of claim referenced in the chart below are attached
to this Affidavit as Exhibit “V”.

Jurisdiction Description

l. Government Medicaid Actions

Alberta On May 31, 2012, Alberta enacted its Crown’s Right of Recovery Act. On
August 8, 2012, ITCAN was served with the suit naming ITCAN, BAT,
the BAT Affiliates, other Canadian and international tobacco
manufacturers and the Canadian Tobacco Manufacturers’ Council as
defendants. The claim seeks damages quantified at $10 billion. This case
remains at a preliminary stage. No trial date has been set.

British Columbia On January 24, 2001, British Columbia enacted the Tobacco Damages
and Health Care Costs Recovery Act. The provincial government filed a
suit against ITCAN, the BAT Affiliates, other Canadian and international
tobacco manufacturers, and the Canadian Tobacco Manufacturers’
Council. The action did not specify an amount claimed, but seeks to
recover the present value of the total expenditures supposedly incurred
by the government for health care benefits provided for Insured persons
resulting from tobacco-related diseases or the risk thereof, as well as the
present value of the estimated total expenditure that could reasonably be
expected will be provided for the same purposes. An expert report filed
by the province in early 2017 estimated damages to be around $118
billion. Document production is ongoing and examinations for discovery
commenced in January 2018. No trial date has been set.

Manitoba On June 13, 2006, Manitoba enacted its Tobacco Damages Health Care
Costs Recovery Act. ITCAN was served with the suit on July 4, 2012
naming ITCAN, BAT, the BAT Affiliates, other Canadian and
international tobacco manufacturers and the Canadian Tobacco
Manufacturers’ Council as defendants. The province did not quantify the
damages. This case remains at a preliminary stage and no trial date has
been set.

New Brunswick On March 14, 2008, the government of New Brunswick filed a Medicaid
suit against ITCAN, BAT, the BAT Affiliates, other Canadian and
international tobacco manufacturers and the Canadian Tobacco
Manufacturers’ Council. ITCAN was served on April 10, 2008. Damages
have been quantified by the Province in the range of $11-$60 billion
(from 1954 to 2060). Pursuant to a case management order, the trial is
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Jurisdiction Description

scheduled to commence on November 4, 2019. The trial date will have to
be rescheduled as a result of certain recently-released motion decisions.

Newfoundland and | On January 8, 2011, Newfoundland and Labrador enacted its Tobacco
Labrador Damages and Health Care Costs Recovery Act and filed a lawsuit against
ITCAN, BAT, the BAT Affiliates, the other two major Canadian
manufacturers, a number of other international corporations and the
Canadian Tobacco Manufacturers’ Council. No damages have been
specified. ITCAN was served on February 8, 2011 and has filed its
defence. Document production commenced in 2018. No trial date has
been set.

Nova Scotia On December 8, 2005, the province of Nova Scotia enacted its Tobacco
Damages and Health-Care Costs Recovery Act. On January 22, 2015,
ITCAN was served with the Nova Scotia Medicaid suit naming ITCAN,
BAT, the BAT Affiliates, other Canadian and international tobacco
manufacturers and the Canadian Tobacco Manufacturers’ Council as
defendants. The damages have not been quantified by the province.
ITCAN delivered its Statement of Defence on July 3, 2015. This case
remains at a preliminary stage and no trial date has been set.

Ontario See description in the body of the Affidavit.
Prince Edward | On June 12, 2012, Prince Edward Island enacted its Tobacco Damages
Island and Health Care Costs Recovery Act. ITCAN was served with the PEI

Medicaid suit on November 15, 2012 naming ITCAN, BAT, the BAT
Affiliates, other Canadian and international tobacco manufacturers and
the Canadian Tobacco Manufacturers’ Council as defendants. The
damages have not been quantified by the province. ITCAN delivered its
Statement of Defence in February 2015. This case remains at a
preliminary stage and no trial date has been set.

Quebec On August 25, 2009, ITCAN and the other Canadian tobacco
manufacturers filed a constitutional challenge of the Quebec Medicaid
Legislation. The basis of the challenge is the Quebec Charter of Human
Rights and Freedoms, and the abrogation of prescription rights that
ITCAN has relied on in the Quebec class actions. On March 5, 2014,
ITCAN’s challenge was dismissed. ITCAN filed its Inscription in Appeal
of this judgment on April 4, 2014 and on September 28, 2015, the Quebec
Court of Appeal confirmed the first instance judgment dismissing the
Corporation's challenge. ITCAN did not appeal the Quebec Court of
Appeal judgment to the Supreme Court of Canada.

On June 8, 2012, the Quebec Medicaid suit was served upon ITCAN. The
suit also names B.A.T. Industries p.l.c., British American Tobacco
(Investments) Limited, the two other major Canadian manufacturers and
several other ex juris tobacco companies. The suit claims $60 billion in
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Jurisdiction Description

medical recoupment costs. ITCAN filed its plea on December 15, 2014.
The case remains at a preliminary stage and no trial date has been set.

Saskatchewan In April 2007, Saskatchewan enacted its Tobacco Damages and Health
Care Costs Recovery Act. ITCAN was served with the Saskatchewan
Medicaid suit on July 3, 2012 naming ITCAN, BAT, the BAT Affiliates,
other Canadian and international tobacco manufacturers and the
Canadian Tobacco Manufacturers’ Council as defendants. The damages
have not been quantified by the province. ITCAN delivered its Statement
of Defence in February 2015. This case remains at a preliminary stage
and no trial date has been set.

I1. Class Actions

Quebec See description in the body of the Affidavit.

British Columbia On May 14, 2003, legal proceedings were filed against ITCAN by
Kenneth Knight in the Supreme Court of British Columbia. The class
action was certified on behalf of British Columbians who purchased
ITCAN’s cigarettes bearing “light” and “mild” descriptors on the
packaging. The action alleges that ITCAN engaged in “deceptive trade
practices” contrary to the provincial Trade Practices Act in the marketing
of its cigarette brands with these descriptors. The proceedings seek to
enjoin ITCAN from using these descriptors on its cigarette brands, as well
as the compensation of all amounts spent by the proposed class on the
said products, and the disgorgement of profits from the sale of these
products (although liability is limited to 1997 onwards). On April 30,
2004, ITCAN filed its Statement of Defence. After several preliminary
motions and appeals, the action remains at a preliminary stage and no trial
date has yet been set.

Nova Scotia, | In June 2009, four smoking and health class actions were filed in Nova
Manitoba, Scotia (the Semple claim), Manitoba (the Kunta claim), Saskatchewan
Saskatchewan, (the Adams claim) and Alberta (the Dorion claim) by the same law firm.
Alberta The suits name ITCAN, BAT, the BAT Affiliates, the two other major

Canadian tobacco manufacturers, the Canadian Tobacco Manufacturers’
Council and several ex juris tobacco companies. The Adams claim has
since been discontinued against BAT, the BAT Affiliates and Ryesekks
p.l.c. All cases remain at a preliminary stage, and damages have not been
quantified by the Plaintiffs. No certification materials have been
delivered and no dates for the certification motion have been set.

British Columbia On July 16, 2010, two new smoking and health class actions were filed
against ITCAN in British Columbia. These suits were filed by the same
law firm that filed the four smoking and health claims in Nova Scotia,
Manitoba, Saskatchewan, and Alberta in June 2009, and named the same
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defendants: ITCAN, BAT, the BAT Affiliates, the two other major
Canadian tobacco manufacturers, the Canadian Tobacco Manufacturers’
Council and several ex juris tobacco companies. The Bourassa claim is
allegedly filed on behalf of all individuals who have suffered chronic
respiratory disease and the McDermid claim proposes a class based on
heart disease. Both claims state that they have been brought on behalf of
those who have smoked a minimum of 25,000 cigarettes. Both class
actions have been dismissed against BAT, Carreras Rothmans Limited
and Ryesekks p.l.c. No damages have been quantified and the suits
remain at a preliminary stage. No certification motion materials have
been delivered and no date for the certification motions have been set.

Ontario

On June 27, 2012 a smoking and health class action was filed against
ITCAN in Ontario (the “Ontario Class Action”). These suits were filed
by the same law firm that filed the four smoking and health claims in
Nova Scotia, Manitoba, Saskatchewan, and Alberta in June 2009 and the
two claims in British Columbia in July 2010. The suit names ITCAN,
BAT, the BAT Affiliates, the other two major Canadian tobacco
manufacturers, a number of other international corporations, the
Canadian Tobacco Manufacturers’ Council and several ex juris tobacco
companies and seeks unspecified damages on behalf of individuals who
have suffered chronic respiratory diseases, heart diseases or cancer. No
damages have been quantified and the suit remains at a preliminary stage.
No certification motion materials have been delivered and no date for the
certification motion has been set.

Ontario

See description of the Growers’ Action in the body of the Affidavit.

I11.  Other Proceedings

Ontario

In 2005, the Plaintiff, Ragoonanan, was denied certification of a class
proceeding on behalf of “all persons who suffered damage to persons
and/or property as a result of fires occurring after October 1, 1987, due to
cigarettes that did not automatically extinguish upon being dropped or
left unattended.” In 2011, the Court granted the Plaintiff’s request to
continue as an individual action against ITCAN. The Plaintiff’s
Statement of Claim does not specify the amount of pecuniary damages,
but the amount claimed will be in excess of $11 million. ITCAN has filed
its defence. The case remains at a preliminary stage.

Ontario

On September 12, 2003, a suit was brought against ITCAN by Scott
Landry before the London Ontario Small Claims Court. The Plaintiff
alleges that ITCAN was negligent for failing to warn him that nicotine is
addictive and dangerous and seeks an amount of $10,000 to cover the
costs of fighting his addiction. ITCAN filed its Statement of Defence on
or about July 24, 2003. At a pre-trial conference on October 31, 2003, the
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Plaintiff agreed to provide ITCAN with particulars regarding his claim.
The case has been in abeyance since that time.

Ontario

On June 12, 1997, a suit was brought against ITCAN by Joseph Battaglia
before the North York Ontario Small Claims Court. The Plaintiff alleged
that he suffered from heart disease and that ITCAN was negligent for
failing to warn that nicotine is addictive and dangerous. He sought an
amount of $6,000. ITCAN filed its Statement of Defence on or about June
27, 1997. After a trial, a judgment was rendered on 1 June 1, 2001,
dismissing the Plaintiff’s claim. On July 2, 2001 an appeal was filed by
the Plaintiff. The appeal was never heard and the Plaintiff passed away
on September 3, 2004. The case has been in abeyance since that time.

Nova Scotia

On April 19, 2002, ITCAN was served with an individual product liability
claim for unspecified damages alleging that the Plaintiff, Peter Stright, is
addicted to tobacco and developed Buerger’s disease as a result of
smoking. ITCAN filed its Statement of Defence in 2004 and certain
documents were subsequently produced by the Plaintiff. No trial date has
been set.

Quebec

On December 12, 2016, ITCAN was served with a Statement of Claim
filed by Roland Bergeron in the Small Claims Division of the Court of
Québec in Saint-Hyacinthe. The Plaintiff alleges that he was diagnosed
with pulmonary emphysema in 2015 and is claiming $15,000 in damages
for harm to his health. On December 28, 2016, ITCAN filed a
contestation to the claim, denying the allegations and arguing that the
matter should be stayed pending the outcome of the Blais class action, as
the legal issues raised in both proceedings are the same. On February 17,
2017, the Plaintiff consented to the stay request and on February 22, 2017,
the Court granted the stay request.
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THIS IS EXHIBIT “A” TO THE AFFIDAVIT
OF ERIC THAUVETTE, SWORN BEFORE ME
ON MARCH 12, 2019

Woled  Madic

Commissioner for Taking Affidavits
WALEED mALTK
Lso# 6738460
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COUR D’APPEL
CANADA ]
PROVINCE DE QUEBEC
GREFFE DE MONTREAL
N°: 500-09-025385-154, 500-09-025386-152 et 500-09-025387-150

(500-06-000070-983 et 500-06-000076-980)

DATE : 1 mars 2019

CORAM :LES HONORABLES YVES-MARIE MORISSETTE, J.C.A.
ALLAN R. HILTON, J.C.A.
MARIE-FRANCE BICH, J.C.A.
NICHOLAS KASIRER, J.C.A.
ETIENNE PARENT, J.C.A.

N° : 500-09-025385-154

IMPERIAL TOBACCO CANADA LTEE
APPELANTE / INTIMEE INCIDENTE — défenderesse
C.

CONSEIL QUEBECOIS SUR LE TABAC ET LA SANTE
JEAN-YVES BLAIS
CECILIA LETOURNEAU

INTIMES / APPELANTS INCIDENTS — demandeurs
Et
JTI-MACDONALD CORP.
ROTHMANS, BENSON & HEDGES INC.

MISES EN CAUSE — défenderesses
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500-09-025385-154, 500-09-025386-152 et
500-09-025387-150 PAGE : 2

N° : 500-09-025386-152

JTI-MACDONALD CORP.
APPELANTE / INTIMEE INCIDENTE - défenderesse
C.

CONSEIL QUEBECOIS SUR LE TABAC ET LA SANTE
JEAN-YVES BLAIS
CECILIA LETOURNEAU

INTIMES / APPELANTS INCIDENTS — demandeurs
Et
IMPERIAL TOBACCO CANADA LTEE
ROTHMANS, BENSON & HEDGES INC.

MISES EN CAUSE — défenderesses

N° : 500-09-025387-150

ROTHMANS, BENSON & HEDGES INC.
APPELANTE / INTIMEE INCIDENTE — défenderesse
C.

CONSEIL QUEBECOIS SUR LE TABAC ET LA SANTE
JEAN-YVES BLAIS
CECILIA LETOURNEAU

INTIMES / APPELANTS INCIDENTS — demandeurs
Et
JTI-MACDONALD CORP.
IMPERIAL TOBACCO CANADA LTEE

MISES EN CAUSE — défenderesses
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ARRET

[1] La Cour est appelée a trancher le sort de trois pourvois et d’un pourvoi incident
formés a I'encontre d’un jugement rendu le 27 mai 2015", puis corrigé le 9 juin 2015, par
la Cour supérieure, district de Montréal (’honorable Brian Riordan), dans le cadre de deux
recours collectifs? dont I'origine remonte a 1998. Le jugement ordonne le recouvrement
collectif de la somme de 6 858 864 000 $ en dommages compensatoires en réparation
d'un préjudice causé aux membres dans un des recours collectifs ainsi que le
recouvrement collectif de la somme totale de 131 090 000 $ en dommages punitifs dans
les deux dossiers.

[2] Dans ce jugement, I'honorable Brian Riordan condamne les appelantes, trois
cigarettieres, a verser des dommages moraux et punitifs en raison des multiples fautes
gu’elles ont commises au cours de la seconde moitié du XX® siécle. La responsabilité des
appelantes s’y décline sous de multiples rapports, faisant intervenir le régime de
responsabilité civile extracontractuelle du droit commun, les dispositions de la Charte des
droits et libertés de la personne® (« Charte »), celles de la Loi sur la protection du
consommateur* (« L.p.c. ») et le régime de responsabilité du fabricant. S’y adjoignent les
dispositions exorbitantes du droit commun prévues dans la Loi sur le recouvrement du
colit des soins de santé et des dommages-intéréts liés au tabac® (« L.r.s.s.d.i.t. »),
adoptée en 2009 par I'Assemblée nationale. On reproche aux appelantes d’avoir
conspiré, pendant prés de cinq décennies, pour taire ou minimiser les risques inhérents
au tabagisme et d’avoir, sinon créé, du moins entretenu une controverse autour de I'état
des connaissances scientifiques afin d’encourager le tabagisme. Cette politique du
silence et cette controverse scientifique, entre autres, constitueraient des fautes qui ont
cause le tabagisme des membres et, par voie de conséquence, le développement de
certaines maladies chez les uns et la dépendance au tabac chez les autres.

[3] Dans le dossier Blais, qui regroupe des dizaines de milliers de personnes qui ont
développé certains types de cancer et 'emphyséme, les appelantes ont été condamnées
a indemniser les victimes de ces maladies par le paiement de dommages moraux
(6 858 864 000 $), ainsi que de dommages punitifs symboliques (90 000 $). Dans le
dossier Létourneau, qui regroupe des centaines de milliers de personnes ayant
développé une dépendance au tabac, le juge a conclu a la responsabilité civile des
appelantes tout en refusant 'indemnisation des membres. || a néanmoins condamné les

' Létourneau c. JTI-MacDonald Corp., 2015 QCCS 2382 [jugement entrepris].

2 L’expression « recours collectif » sera utilisée pour désigner les recours dans les présents dossiers,
plutdét que I'expression « action collective » consacrée dans le nouveau Code de procédure civile.

8 Charte des droits et libertés de la personne, RLRQ, c. C-12.

4 Loi sur la protection du consommateur, RLRQ, c. P-40.1.

5 Loi sur le recouvrement du colit des soins de santé et des dommages-intéréts liés au tabac, RLRQ,
c. R-2.2.0.0.1.
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appelantes a payer des dommages punitifs substantiels qui totalisent 131 000 000 $.
Dans les deux dossiers, le recouvrement collectif a été ordonné.

[4] Dans leurs pourvois, les appelantes alleguent de nombreuses erreurs qu’aurait
commises le juge de premiére instance. Outre ses conclusions sur la faute, la causalité
et 'évaluation du préjudice, les appelantes remettent en cause une série de conclusions
contingentes, dont [l'application des principes généraux du recours collectif, le
recouvrement collectif, la prescription de certaines réclamations, I'applicabilité de la
Charte et de la L.p.c., le calcul du quantum des dommages punitifs, le point de départ du
calcul des intéréts et de I'indemnité additionnelle ainsi que diverses conclusions de fait
concernant certains agissements des appelantes et I'admissibilité ou [l'utilisation de
certaines pieces.

[5] Aprés avoir attentivement étudié les motifs du juge de premiére instance et la
traduction frangaise qui les accompagne, la Cour a conclu que seule la version anglaise
devait faire foi. Dans I'’étude de motifs de cette envergure, qui font un emploi abondant
d’'une terminologie juridique, technique ou scientifique souvent trés spécialisée ou peu
usitée, il est souhaitable de suivre 'exemple de la Cour supréme du Canada et de s’en
remettre a la langue dans laquelle I'auteur des motifs les a rédigés. Comme le signale le
juge au paragraphe 1205 de ses motifs, cette langue est I'anglais. Aussi la Cour ne citera-
t-elle ici que les motifs déposés en langue anglaise et il en ira de méme pour le passage
du dispositif du jugement de premiére instance reproduit dans le dispositif du présent
arrét. Dans les notes de bas de page qui apparaissent au soutien des motifs, les renvois
a la jurisprudence (sauf pour le jugement entrepris) et a certaines lois reproduisent
systématiquement la référence compléte a la source d’origine. En raison de la longueur
de l'arrét, il a semblé préférable, pour la commodité du lecteur, de procéder ainsi, plutét
que par renvois inter-notes supra ou infra. Les notes renvoyant a la doctrine font
cependant exception a cette régle. De maniére générale, les mentions de page renvoient
a la pagination de la piéce a laquelle il est fait référence; si la piéce est dépourvue de
pagination, les mentions de page renvoient a la pagination des annexes conjointes
(« a.c. »). Les titres des piéces sont indiqués uniquement lorsque cela apparait pertinent
a la compréhension des motifs.

I. CONTEXTE

1. RECOURS COLLECTIFS

[6] Les deux recours collectifs dont était saisie la Cour supérieure s’intéressent a la
période de 1950 a 1998 (« la période visée »). Dans le cadre de chacun des recours,
les intimés ont reproché aux appelantes d’avoir commis de nombreuses fautes qui ont
causé un préjudice a des centaines de milliers de résidents du Québec. Ces fautes ont
quatre sources principales. Elles résultent (i) de manquements au devoir général de ne
pas causer de préjudice a autrui (art. 1053 C.c.B.-C. et art. 1457 C.c.Q.); (ii) de
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manquements au devoir d’information du fabricant (art. 1468 et 1473 C.c.Q.); (iii) de
violations des droits fondamentaux des membres, prévus par la Charte; et (iv) de
violations aux obligations d’'un commercant ou fabricant imposées par la L.p.c. Les
intimés ont de surcroit allégué que les appelantes ont sciemment voulu retarder, par leur
action conjointe et leur coopération, la notoriété des dangers du tabac.

[7] Rappelons que les présents dossiers s’intéressent au tabac vendu sous forme de
cigarettes. Par conséquent, lorsqu’il sera question de cigarettes, de tabac ou de
tabagisme, il est entendu que ces termes référeront uniquement aux cigarettes ou encore
a la consommation de cigarettes par inhalation.

1.1. Dossier Blais

[8] Le dossier Blais a été introduit a la Cour supérieure en novembre 1998 et autorisé
le 21 février 2005. Le groupe dont les membres sont représentés par M. Jean-Yves Blais
(« le groupe Blais ») est composé de fumeurs qui ont développé, avant le 12 mars 2012,
un cancer du poumon, du larynx, de l'oropharynx ou de I'hypopharynx ou encore
contracté 'emphyséme (« les maladies en cause ») aprés avoir fumé une quantité
donnée de cigarettes fabriquées par les appelantes (« la dose tabagique critique »). Le
seuil de cette dose a été établi a 12 paquets-année par le juge de premiére instance. Un
paquet-année équivaut a la consommation d’un paquet de 20 cigarettes par jour pendant
une année ou toute consommation équivalente. Autrement dit, cette mesure correspond
a 7300 cigarettes par année, pour un total de 87 600 cigarettes.

[9] En premiere instance, le juge a conclu a la responsabilité civile des appelantes et
il les a condamnées a payer des dommages moraux aux membres qui ont recu un
diagnostic d’'une des maladies en cause, soit 100 000 $ pour le cancer du poumon, du
larynx, de I'oropharynx et de I'hypopharynx et 30 000 $ pour 'emphyséme. Il a toutefois
conclu que les membres qui n’étaient pas encore dépendants a la nicotine le 1°" janvier
1980, soit au moment ou il est devenu notoire que le tabac causait les maladies en cause
(« la date de notoriété »), n'avaient droit qu'a 80 % des dommages moraux en raison
de leur faute contributoire. Il a également établi la période pour devenir dépendant au
tabac a quatre ans. Le juge a ordonné le recouvrement collectif de ces sommes, pour un
total de 6858 864 000 $. Il a également condamné les appelantes a payer des
dommages punitifs qui, vu I'importance des dommages moraux octroyeés, ont été réduits
au montant de 30 000 $ par appelante.

1.2. Dossier Létourneau

[10] Le dossier Létourneau a été introduit a la Cour supérieure en septembre 1998 et
autorisé le 21 février 2005 également. Le groupe, dont les membres sont représentés par
Mme Cécilia Létourneau (« le groupe Létourneau »), est estimé a prés d’'un million de
fumeurs qui ont développé une dépendance a la nicotine contenue dans les cigarettes
fabriquées par les appelantes. Le juge a défini la dépendance a la nicotine comme
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résultant (i) de la consommation de cigarettes pendant une période minimale de quatre
ans et (ii) de la consommation, au moment de I'évaluation de cette dépendance, d’un
minimum quotidien moyen de 15 cigarettes.

[11] En premiere instance, le juge a conclu que les appelantes avaient causé la
dépendance des membres du groupe Létourneau. Il a néanmoins refusé de leur octroyer
des dommages moraux, faute de preuve suffisamment précise du montant total des
réclamations et vu I'indétermination du nombre de membres. Il a toutefois condamné les
appelantes a verser des dommages punitifs totalisant 131 000 000 $, somme dont il
prévoit le recouvrement collectif selon des modalités a étre établies ultérieurement.

1.3. Portrait des appelantes

[12] Les appelantes sont trois cigarettieres qui ont été présentes au Québec et au
Canada pendant I'entiéreté de la période visée par les deux recours collectifs, et ce, sous
différentes formes corporatives. Elles ont fait 'objet de changements majeurs dans leur
structure corporative et leur actionnariat. Bien qu’il ne soit pas nécessaire, aux fins de cet
appel, d’en relater ici le menu détail, un bref portrait de chacune est nécessaire a la bonne
compréhension des présents motifs.

[13] Drailleurs, pour faciliter cette compréhension, il sera référé aux appelantes en
utilisant leur nom actuel et non pas leur identité corporative antérieure, sauf lorsque cela
est nécessaire afin de faire les distinctions qui s’imposent.

A ITL

[14] Imperial Tobacco Canada Ltd. (« ITL ») est, en termes de parts de marché, la plus
importante des appelantes, ayant détenu en moyenne 50,38 % des parts de marché des
appelantes pendant la période visée®. Aujourd’hui et depuis assez longtemps, elle est
détenue, en partie ou en totalité selon I'époque, par British American Tobacco (« BAT »),
une société sise a Londres.

B. JTM

[15] JTI-Macdonald Corp. (« JTM ») est, en termes de parts de marché, la plus petite
des appelantes, ayant détenu en moyenne 19,59 % des parts de marché des appelantes
pendant la période visée’. Au moment du procés, elle est indirectement détenue par la
société Japan Tobacco.

6 Jugement entrepris, paragr. 1007.
7 Jugement entrepris, paragr. 1007.
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[16] Il s’agit a I'origine d’'une compagnie montréalaise fondée par les fréres Mcdonald
— leur nom sera éventuellement modifié pour Macdonald — vers le milieu du XIX® siécle.
De 1917 a 1974, la compagnie appartient a la famille Stewart. En 1974, la compagnie,
qui s’appelle alors Macdonald Tobacco inc. (« MTI »), entre dans le giron de 'américaine
R.J. Reynolds Tobacco Company. D’abord, MTI continue I'exploitation sous le méme
nom, mais ses activités seront éventuellement transférées a une nouvelle société, RJIR-
Macdonald inc. (« RJRM »), dont R.J. Reynolds Tobacco Company est directement ou
indirectement propriétaire. MTI sera ultérieurement dissoute. Enfin, en 1999,
R.J. Reynolds Tobacco Company se départit de RIRM et, a la suite d’'une succession de
contrats a l'intérieur des différentes structures corporatives des compagnies, RUIRM
devient la propriété indirecte de Japan Tobacco et porte désormais le nhom actuel de
I'appelante, JTI-Macdonald Corp.8.

C. RBH

[17] Rothmans, Benson and Hedges Inc. (« RBH ») occupe le deuxiéme rang parmi
les appelantes en ce qui concerne ses parts de marché, ayant détenu en moyenne de
30,03 % des parts de marché des appelantes durant la période visée®.

[18] L’appelante RBH est le fruit de la fusion de deux compagnies en 1986 : Rothmans
of Pall Mall Canada (« RPMC ») et Benson & Hedges (« B&H »). Alors que B&H était
présente au Canada avant méme le début de la période visée, RPMC commence a faire
affaire au Canada en 1958. Aprés leur fusion en 1986, I'actionnariat de RBH est composé
des groupes Philip Morris et Rothmans. Depuis 2008, Philip Morris International inc. est
I'actionnaire unique de I'appelante RBH'O.

2. CHRONOLOGIE GENERALE

[19] Par son abondance, la preuve versée au dossier de premiere instance crée
certaines contraintes et elle appelle une premiére remarque. Il est certain que, sous cet
angle au moins, celui de I'ampleur de la preuve, I'affaire dépasse en complexité la plupart
des affaires précédemment entendues en Cour supérieure du Québec. Aussi n’est-il pas
souhaitable de tenter dés maintenant de présenter une synthése des faits mis en preuve
car le lecteur risquerait de s’y perdre. Dans les pages qui suivent, les nombreux griefs
que formulent les appelantes contre le jugement entrepris seront traités a tour de réle,
chacun d’eux étant accompagné d’'un compte rendu de la preuve qui lui est la plus
pertinente.

Voir piece 40000.
9 Jugement entrepris, paragr. 1007.
0 Jugement entrepris, paragr. 591-592 et note 289.
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[20] Il convient néanmoins d’offrir a titre de repére une chronologie générale du cadre
juridique dans lequel la consommation de cigarettes a évolué depuis le début de la
période circonscrite par le juge de premiére instance, qui s’étend de 1950 a 1998.

[21] On peut brosser un portrait de la période visée en trois temps. De 1950 a 1972, le
débat public sur le tabac et la santé existe mais les mesures gouvernementales qui
pourraient en découler sont largement absentes. De 1972 a 1988, 'industrie canadienne
du tabac se réglemente — sous la menace d’interventions législatives — et les
connaissances du public augmentent. C’est au cours de cette période qu’apparaissent
les premiéres mises en garde sur les paquets de cigarettes. Enfin, de 1988 a 1998, les
gouvernements interviennent pour encadrer l'industrie, tant la publicité que les mises en
garde. Dans ce qui suit, seuls les faits saillants de ces trois périodes sont mentionnés,
tout comme le seront les cas particuliers de M. Blais et de M™¢ Létourneau.

2.1. Evolution des perceptions (1950-1972)

[22] Si l'on peut retracer de trés lointaines origines a I'encadrement législatif du
tabagisme (on pense ici, par exemple, a la Loi a l'effet de restreindre 'usage du tabac
chez les enfants et les adolescents' qui date de 1908), il a longtemps été réduit a sa
plus simple expression.

A. Premieres confrontations

[23] Au cours des années 1950, certaines initiatives s’intensifient, qui ameéneront les
gouvernements a se pencher de plus pres sur le probléme.

[24] Ainsi, en 1953, l'industrie américaine arréte une stratégie commune pour le demi-
siecle a venir lors d’'une rencontre qui restera dans les mémoires sous le nom de Plaza
Hotel Meeting'?. Le Tobacco Industry Research Committee, association américaine des
cigarettieres, rend public le 28 décembre 1953 un communiqué intitulé Frank Statement
to the Public by the Makers of Cigarettes's. Il y prend acte de I'existence de certaines
études qui lient le cancer du poumon a la cigarette, mais souligne que plusieurs autres
causes du cancer du poumon sont identifiées, qu’il n’existe aucun consensus scientifique,
qu’il n’y a aucune preuve que le tabagisme est une cause du cancer du poumon et enfin
que les statistiques relatives au tabagisme pourraient s’appliquer « to any one of many
other aspects of modern life. »'* Acte fondateur du Tobacco Industry Research
Committee, le Frank Statement réunit plusieurs des principaux fabricants de cigarettes

" Loi a l'effet de restreindre 'usage du tabac chez les enfants et les adolescents, S.C. 7-8 Ed VII (1908),
ch. 73.

2 Témoignage de Robert Proctor, 28 novembre 2012, p. 30.

3 Piéce 1409.

4 Piéce 1409.
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américains'®. |l contient la promesse de coopérer avec les autorités de la santé publique
et de préter assistance a la recherche sur le tabac et la santé. Ce document illustre le ton
que prendront les cigarettieres dans les années a venir.

[25] En 1957, le United States Surgeon General publie un avis sur le tabac et la santé
dans lequel il affirme qu’un tabagisme excessif est un des facteurs causaux du cancer du
poumon’®.

[26] Le 21 juin 1958, Rothmans International, par I'entremise notamment du Globe and
Mail, publie un communiqué qu’elle qualifie ainsi: « AN ANNOUNCEMENT OF MAJOR
IMPORTANCE »'7. Elle y reléve que I’Association médicale canadienne, lors de son congrés
annuel, a fait savoir qu’il existait un lien entre le tabagisme et le cancer du poumon.
Rothmans International se dit désireuse de trouver une solution, en coopération avec les
autorités médicales ou seule si nécessaire. Elle traite de diverses propositions, soit de
perfectionner les filtres des cigarettes, de n’utiliser que du tabac qui contient moins de
goudron et de nicotine (le Virginia) et de promouvoir les King Size, des cigarettes plus
longues dont la combustion génére moins de chaleur, donc moins de goudron.
L’entreprise conclut en soulignant qu’avec modération, « smoking can still remain one of
life’s simple and safe pleasures. »'® De plus, ajoute-t-elle, « Rothmans would like it known
that the problem of the relationship between cancer and smoking has for many years
engaged the attention of the Research Division of its worldwide organization. »'°
Quelques semaines plus tard, Rothmans International émet un communiqué? lors d’'une
rencontre du International Cancer Congress tenue a Londres. Elle y clarifie sa position :
elle accepte la preuve statistique d'un lien entre le cancer et le tabagisme lourd, elle
réitére que la cause biologique du cancer demeure inconnue, et elle s’engage a demeurer
transparente a I'avenir. Ces annonces de Rothmans International sont trés mal regues
par I'industrie du tabac et contraignent M. Patrick O’Neil-Dunne, cadre de Rothmans et
principal instigateur des annonces en question, a s’expliquer auprés du Tobacco Industry
Research Committee?".

[27] En 1962, le Royal College of Physicians and Surgeons du Royaume-Uni publie un
rapport intitulé A Report of The Royal College of Physicians of London on Smoking in
relation to Cancer of the Lung and Other Diseases??, qui constate une augmentation
marquée du nombre de cancers du poumon au Royaume-Uni de 1910 a 1950 (aussi

5|l avait pour signataires I’American Tobacco Company, Benson & Hedges, Brown & Williamson
Tobacco Corporation, P. Lorillard Company, Philip Morris & Co., R. J. Reynold Tobacco Company,
Tobacco Associates inc., et la U.S. Tobacco Company.

6 Piece 21363-AUTH.

7 Piece 536.

8 Piece 536.

9 Piéce 536 [Soulignement ajouté].

20 Piéce 536A; voir aussi piece 536B.

21 Piéce 922; voir aussi piéces 918 a 921 et 923 a 924; piéces 536 a 536H.

22 Pigce 545.
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attribuable, il faut le préciser, a 'amélioration des techniques de diagnostic). Néanmoins,
en répertoriant différentes études rétrospectives et prospectives, I'organisme conclut qu’il
existe une « association statistique forte » entre le tabagisme et le cancer du poumon,
allant méme jusqu’a parler d’'un fondement causal. Il souligne que les expériences en
laboratoire ne permettent pas de conclure a la causalité, mais permettent de constater
plusieurs éléments compatibles pointant vers une forme de causalité. Sur la dépendance,
le rapport est moins explicite : il fait état de croyances populaires — partagées par les
meédecins — selon lesquelles le tabac crée une « addictive habit », mais estime qu'il
n’existe pas de preuve décisive a cet égard. Le rapport utilise I'expression « habit » et
conclut que le tabagisme est généralement « much more habit-forming than drinking »%3.
Il recommande que des mesures préventives soient prises, dont la suppression des
matiéres dangereuses véhiculées par la fumée, I'implantation de mesures éducatives et
fiscales contre le tabagisme, la réduction de la publicité et I'interdiction de fumer dans
certains lieux publics.

B. Déclaration de principe de 1962

[28] Le 12 octobre 1962, les appelantes ou les sociétés auxquelles elles ont succédé??,
selon le cas, signent le Policy Statement by Canadian Tobacco Manufacturers on the
question of tar, nicotine and other smoke constituents that may have similar connotations
(« Déclaration de principe »)?°. C’est a l'instigation de M. Edward C. Wood, président
d’Imperial Tobacco Company of Canada Ltd. (ancétre d’'ITL) qu’une lettre est envoyée
aux autres compagnies, leur enjoignant de signer la Déclaration de principe®®. Ce
document oblige les compagnies a s’abstenir d’utiliser les mots « tar », « nicotine » ou
d’autres termes qui puissent avoir une connotation semblable dans les publicités ou les
communications publiques. Les compagnies estiment qu’elles agissent dans lintérét
public puisque de telles mentions, pensent-elles, pourraient confondre les
consommateurs. Ce document contient aussi en annexe?’ des lignes directrices
concernant les interventions médiatiques des cigarettieres. On y lit que les commentaires
volontaires des compagnies sur la santé et le tabac devraient étre évités, que les
compagnies n’attribueront pas d’avantages particuliers aux marques de cigarettes et que
les composantes de la fumée ne seront pas dévoilées.

23 Piece 545, p. 42.

24 Imperial Tobacco Company of Canada Limited, Rothmans of Pall Mall Canada et MTI.
25 Piéce 154; cette piéce est également cotée 40005A-1962.

26 Piéce 154A.

27 Piéce 154B-2m.
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C. Ad hoc Committee of the Canadian Tobacco Industry, Conseil canadien des
fabricants des produits du tabac et Conférence LaMarsh

[29] Il est également nécessaire de mentionner le Ad hoc Committee of the Canadian
Tobacco Industry (« Comité ad hoc »), formé en 1963 et dont I'action ponctuera tout le
reste de la période visée.

[30] Au cours de I'été 1963, une correspondance?® entre ITL et le ministére de la Santé
nationale et du Bien-étre social du Canada de méme que la ministre de I'époque,
Mme Judy LaMarsh, permet de penser que l'industrie s’organise en prévision d’'une
conférence consacrée aux enjeux de santé publique liés au tabagisme prévue pour
novembre 1963 a Ottawa (la Conférence LaMarsh). En ao(t 1963, les cigarettieres
mettent sur pied sur le Comité ad hoc au Royal Montreal Golf Club, vraisemblablement
pour s’y préparer. Ce Comité ad hoc changera de nom en 1971 et deviendra le Consell
canadien des fabricants des produits du tabac (« CCFPT »)®°.

[31] La Conférence, présidée par la ministre LaMarsh, se tient les 25 et 26 novembre
1963%. Sont présents, chez les cigarettiéres, MM. John Keith, L.C. Laporte, L.P. Chesney
et N.A. Dann (ITL), MM. J.H. Devlin et G.J. McDonald (RPMC), Robert Leahy et Jos.
Secter (B&H) et M. René Fortier (MTI), de méme que des associations d’agriculteurs qui
cultivent du tabac, ’Association médicale canadienne, la Société canadienne du cancer
et divers autres intervenants3'.

D. Rapport du United States Surgeon General (1964) et ses suites

[32] Le 11 janvier 1964 est une date marquante. C’est le jour ou le Surgeon General
publie un rapport-clef, intitulé Smoking and Health: Report of the Advisory Committee to
the Surgeon General of the Public Health Service®?. Entre autres conclusions, il avance
les suivantes : (i) le tabagisme augmente les taux de mortalité spécifiques des hommes
et, dans une moindre mesure, des femmes; (ii) le tabagisme a un lien causal avec le
cancer du poumon chez les hommes et augmente de 10 fois (fumeur moyen) a 20 fois
(fumeur lourd) le risque de contracter un cancer du poumon; (iii) le tabagisme augmente
le risque de contracter lemphyséme, mais le lien causal n’est pas établi; (iv) le tabagisme
« semble » étre lié a d’autres types de cancers (larynx, vessie), mais la causalité n’est
pas établie; (v) le tabagisme (« habitual use ») est principalement lié a des pulsions
psychologiques et sociales, qui sont renforcées par I'effet pharmacologique de la nicotine.
Le rapport conseille une action remédiatrice : « Cigarette smoking is a health hazard of
sufficient importance in the United States to warrant appropriate remedial action. »33 Ce

28 Voir piéces 20321 a 20343.
29 Piéce 544E.

30 Pigce 40118.

31 Piéce 20341.

32 Piéce 601-1964.

33 Piéce 601-1964, p. 33.
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rapport recoit une couverture importante dans les médias québécois3* et est qualifié de
« seminal »® ou de « bombshell »3® par un témoin expert.

[33] Quelques années plus tard, en 1969, dans le sillage des travaux du Surgeon
General, le Comité permanent de la santé, du bien-étre social et des affaires sociales de
la Chambre des communes du Canada publie a son tour un rapport. Le Comité, présidé
par le D" Gaston Isabelle, intitule son rapport, qui date de 1969, Report of the Standing
Committee on Health, Welfare and Social Affairs on Tobacco and Cigarette Smoking®’.
On y formule plusieurs recommandations a la suite de consultations auprés de différents
intervenants : (i) encadrer et réduire la promotion de la vente de cigarettes; (ii) imposer
des mises en garde sur les paquets et le matériel promotionnel et, a terme, (iii) éliminer
les activités promotionnelles liées a la cigarette. Les experts concluent que « there is no
longer any scientific controversy regarding the risk created by cigarette smoking. The
original statistical observations have been validated by clinical observation and the
evidence is now accepted as fact by Canadian medicine. »38

[34] Le 10 juin 1971, le projet de loi C-248, introduit par le ministre de la Santé et du
Bien-étre social, John Munro, et intitulé Loi concernant la promotion des ventes et la vente
des cigarettes, subit sa premiére lecture devant la Chambre des communes. Il n’y aura
ni deuxiéme ni troisiéme lecture®. Le paragraphe 3(1) du projet de loi interdit presque
tout type de publicité du tabac. Plusieurs piéces au dossier4® retracent les débats qui se
déroulérent entre les forces en présence au sein du gouvernement Trudeau de I'époque.

[35] Quatre mois auparavant, le 19 février 1971, le Surgeon General avait publié « a
major reworking »*' de son rapport de 1964, intitulé « The Health Consequences of
Smoking »*2. Parmi ses conclusions, le rapport affirme que le tabagisme est la cause
principale du cancer du poumon chez les hommes et une cause chez les femmes, qu’il
est un facteur de risque important dans le développement du cancer du larynx et de la
bouche, et qu'il est associé au cancer de 'cesophage. Le tabagisme est également la
cause la plus importante de la maladie pulmonaire obstructive chronique (« MPOC »43).

3 Témoignage du Pr David Flaherty, 21 mai 2013, p. 78.

35 Témoignage du PrDavid Flaherty, 21 mai 2013, p. 78.

3  Témoignage du Pr David Flaherty, 21 mai 2013, p. 225.

37 Piéce 1554.4.

38 Piéce 1554.4, p. 10.

39 Piece 20073. Le projet meurt au feuilleton de la Chambre en raison d’élections générales, comme en
a témoigné M. Marc Lalonde (voir témoignage de Marc Lalonde, 17 juin 2012, p. 38).

40 Pieces 20068 a 20074.1.

41 Témoignage du Pr David Flaherty, 22 mai 2013, p. 96.

42 Piece 601-1971.

43 En voici une définition : « Condition pathologique caractérisée par une diminution du débit aérien
(obstruction bronchique) incomplétement réversible, habituellement progressive et associée a une
réponse inflammatoire anormale des poumons a des gaz et particules nocifs » (piece 1382, p. 12).
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[36] A cette époque, aucune mise en garde n’apparait sur les paquets de cigarettes
vendus au Canada, et la publicité, tel qu’il appert des exemples versés au dossier, est
foisonnante. C’est dans ce contexte et plus particulierement celui du projet de loi C-248,
que l'industrie pratiquera, désormais, une forme d’assujettissement dite « volontaire »,
mais qui n’est pas étrangére a des pressions gouvernementales.

[37] C’est ainsi que, le 8 septembre 1971, le CCFPT tient une rencontre*t. Les
participants®® discutent de la controverse scientifique et estiment qu'il est préférable de
réduire au minimum les interventions publiques. Selon M. Paul Paré (président d’ITL et
du CCFPT), le CCFPT a une responsabilité envers (i) ses compagnies-membres, (ii)
l'industrie canadienne du tabac et (iii) 'industrie mondiale du tabac. Selon lui, malgré les
intéréts divergents, il faut assumer pleinement ces trois responsabilités. Conscient des
projets de loi qui sont étudiés a la Chambre des communes*é, le CCFPT décide de se
fixer une ligne de conduite en s’inspirant a la fois des actions volontaires entreprises au
Royaume-Uni et de la Iégislation américaine.

2.2. Assujettissement volontaire (1972-1988)

A. Codes d’autoréglementation

[38] Sous I'approbation de représentants du gouvernement canadien avec lesquels les
appelantes se sont concertées, celles-ci adopteront plusieurs codes
d’autoréglementation a partir de 1972. Il est vrai que ces codes avaient été précédés, dés
1964, d’un Cigarette Advertising Code*” dont s’étaient déja munies les appelantes. Le
juge de premiere instance y voit un précurseur des codes des années 1970, mais il ajoute
que, a la différence de ces derniers, la preuve ne permet pas de déterminer si le Cigarette
Advertising Code de 1964 a été adopté aprés consultation avec le gouvernement?*8,

[39] Le 1° janvier 1972 entre en vigueur le premier Code d’autoréglementation4®
cautionné par les appelantes. Ce Code prévoit (i) la mise au ban de la publicité a la
télévision et a la radio®, (ii) 'ajout de mises en garde (dont il sera traité dans la prochaine
section de cette chronologie) et (iii) I'interdiction de la publicité aux mineurs.

44 Piece 542.

45 Imperial Tobacco Products Ltd. (ITL), RPMC, MTI, B&H Tobacco Co., un avocat du Tobacco Institute
inc., un certain L.C. Laporte pour le CCFPT et N. J. McDonald, de la firme de relations publiques Public
& Industrial Relations.

46 Piéce 542.

47 Piéce 40005B-1964.

48 Jugement entrepris, paragr. 394, note 206.

49 Piéce 40005C-1972; piéce 40005D-1972.

5 La premiére régle du Code prévoyait : « Aprés le 31 décembre 1971, il n’y aura pas de publicité de la
cigarette a la radio et a la télévision. »
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[40] En 1975, deux nouvelles versions du Code d’autoréglementation entrent en
vigueur et remplacent celui de 19725'. Des réglements afférents sont aussi adoptés®?.
Des versions subséquentes se succéderont en 1976, 1984, 1985, 1995 et 199653, Le juge
conclut a ce sujet que les régles limitatives de publicité incluses dans les Codes
d’autoréglementation ne changeront guére de 1972 a 19884,

B. Mises en garde

[41] C’est aussi en 1972 que les premieres mises en garde apparaissent sur les
paquets de cigarettes. Le juge note que l'industrie réagit de la sorte « under threat of
legislation » °°. Le Code d’autoréglementation de 1972 prévoit, a la régle 2, que tous les
paquets produits apres le 1€ avril 1972 porteront les mentions suivantes :

AVIS: LE MINISTERE DE LA
SANTE NATIONALE ET DU BIEN-
ETRE SOCIAL CONSIDERE QUE
LE DANGER POUR LA SANTE
CROIT AVEC L'USAGE.

WARNING: THE DEPARTMENT OF
NATIONAL HEALTH AND
WELFARE ADVICES THAT
DANGER TO HEALTH INCREASES
WITH AMOUNT SMOKED.

[42] Ces mentions sont alors reproduites en caractéres de petite taille sur les paquets
de cigarettes, vraisemblablement sur les faces latérales des paquets®’, ou encore au pied
des affiches publicitaires®®.

[43] En 1975, de nouveau « under threat of legislation »*°, les mises en garde
suivantes apparaissent désormais sur les paquets. Elles sont prévues par la régle 12 du
nouveau Code d’autoréglementation® :

51 La premiere regle du Code de 1975 prévoyait maintenant : « There will be no cigarette or cigarette
tobacco advertising on radio or television, nor will such media be used for the promotion of sponsorship
of sports or other popular events whether through the use of brand of corporate name or logo » (piéce
40005G-1975, p. 2).

52 Pieces 40005G-1975 a 40005K-1975; voir aussi piéce 20002.

53 Voir pieces 40005B-1964 a 40005S-1996.

5 Jugement entrepris, paragr. 394.

5 Jugement entrepris, paragr. 110, note 57.

5%  Piéce 40005D-1972.

57 Piece 40005E-1972.

58 Piéce 40005F-1973.

5 Jugement entrepris, paragr. 110, note 57. M. Marc Lalonde, ministre de la Santé nationale et du Bien-
étre social de 1972 a 1977, a témoigné en ce sens : « [Cla été I'objet de nombreuses discussions,
échanges de lettres et communications entre moi-méme et les représentants de l'industrie, a peu prés
tout le temps que j’ai été ministre. C’était... ils faisaient un certain nombre de pas, nous en demandions
davantage, ils résistaient, nous faisons pression. De temps a autre, il fallait utiliser la menace
d’introduction d’un projet de loi et, graduellement, I'industrie a adopté différents amendements a leur
Code concernant différents aspects de la publicité, vente, nature, contenu du... en terme de nicotine
et de goudron des cigarettes, ainsi de suite » (témoignage de Marc Lalonde, 17 juin 2013, p. 53).

60 Piéce 40005G-1975.
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AVIS: Santé et Bien-étre social WARNING: Health and Welfare
Canada considére que le danger Canada advises that danger to health
pour la santé croit [sic] avec l'usage increases with amount smoked -

- éviter d'inhaler. avoid inhaling.

[44] Le reglement qui accompagne le Code d’autoréglementation de 1975 prescrit que
les mises en garde doivent apparaitre en caractéres de taille 10 points ou 7 points, selon
certaines modalités précises®'. Ces avertissements apparaitront jusqu’en 1988 sur les
paquets et auront sensiblement la méme apparence et prendront le méme espace que
dans leur version précédente de 197252,

[45] Une deuxieme version du Code d’autoréglementation de 1975, celle d’octobre,
prévoit les mémes mises en garde®. Le Code de 1976 maintient ces mises en garde et
ajoute la teneur en goudron et en nicotine en milligrammes en plus de modifier la taille
des caractéres®. Les Codes d’autoréglementation de 19845% et de 1985% prévoient les
mémes mises en garde.

C. Publicité

[46] Le juge de premiére instance a considéré que « [flhe Companies certainly viewed
the Codes as a means to avoid legislation in this area »%". Cette affirmation trouve une
assise solide dans la preuve. Il a également conclu, en se fondant sur la preuve offerte
en défense, que les appelantes « scrupulously complied with the codes »%. Il faut savoir,
cependant, que les restrictions a la publicité imposées par ces codes, si elles ont évolué
dans le sens d’'un renforcement graduel des contraintes que s’imposaient les appelantes,
laissaient quand méme place a plusieurs autres formes de publicité ou de mise en valeur
de leurs produits. Le Code de 1972 prohibe la publicité de la cigarette a la radio et a la
télévision. Le Code de 1975 ajoute certaines interdictions qu’on retrouve textuellement
dans le Code de 1984%° et qui demeureront en vigueur par la suite.

[47] Certes, ces interdictions du Code de 1984 prohibent (i) la promotion des comman-
dites sportives ou autres par les mémes médias, soit la radio et la télévision (regle 1), (ii)
toute publicité affirmant qu’'une marque particuliére favorise la santé physique (regle 8)
et (iii) toute publicité invoquant « le témoignage d’athlétes ou de célébrités du monde du

61 Piece 40005H-1975.

62 Piece 400051-1975.

63 Piece 40005K-1975.

64 Piece 40005L-1976, p. 11.3.

65  Piece 40005M-1984, régle 12.

66 Piece 40005N-1985, regle 12.

67 Jugement entrepris, paragr. 400.

68 Jugement entrepris, paragr. 398.

69 Pour la version francaise, voir piece 40005M-1984, p. 173924.
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divertissement » (regle 9). On constate, cependant, que les auteurs du Code se réservent
la possibilité de linterpréter de maniére a permettre l'usage d’autres techniques
publicitaires. Ainsi, renvoyant aux trois interdictions qui viennent d’étre mentionnées, un
réglement compléte le Code (Regulations Re Cigarette and Cigarette Tobacco
Advertising and Promotion). En vigueur depuis le 1°" janvier 1976, il précise ce qui suit
dans sa version du 1¢" janvier 198570 :

Rule 1 of the Code shall be interpreted to permit broadcast media to use film, video
or radio tapes of sports or other popular events sponsored by Member Companies
and for which production charges are borne by a manufacturer provided no time
or other charges are paid directly or indirectly to the station or network and provide
[sic] such films, video, or radio tapes do not infringe on Rules 8 and 9 of the Code.

[48] On estloin du régime qui sera mis en place par une loi du Parlement canadien en
1997 et que la Cour supréme du Canada jugera constitutionnellement valide en 2007.
Ces questions sont abordées plus loin.

D. Bulletins d’information internes

[49] Pendant la période visée, certaines appelantes, la Société pour la liberté des
fumeurs (« SLF ») et le CCFPT ont publié des bulletins d’'information destinés a leurs
employés, actifs ou retraités. En voici un apergu.

[50] ITL a publié pendant un certain temps The Leaflet/Le Feuillet, un bulletin
d’information a lintention de ses employés et de leur famille”!. En général, on y trouve
une information plutét disparate, par exemple sur les conditions de prise de retraite des
employés ou sur I'innocuité de la fumée secondaire, etc. Selon les numéros des volumes
et les années des éditions qui sont en preuve, ce bulletin aurait été publié a partir de 1964
et au moins jusqu’en 1994. Le juge a conclu que cette publication brossait un portrait
favorable du tabagisme et entretenait la controverse scientifique a son sujet’.

[51] La SLF est d’abord dirigée par M. Michel Bédard, mais la direction effective de ce
regroupement semble avoir relevé pour une bonne part du CCFPT?3, de méme que son
financement — donc, des appelantes. La SLF publie son premier numéro du bulletin
Calumet au cours de I'hiver 1986-198774. D’autres bulletins suivront. On y présente un
portrait visuel de fumeurs célébres (tels Winston Churchill, John Steinbeck ou Simone de
Beauvoir). On encourage le courrier des lecteurs. Entre autres choses, le bulletin fait
valoir que la mise au ban de la cigarette dans les milieux de travail n'aurait aucune

70 Piéce 40005N-1985, p. III.1.

71 Voir piéce 2A; toutes les déclinaisons annuelles de la piéce 105-AAAA-2m; piéce 126A; pieces 244G
a 244M.

72 Jugement entrepris, paragr. 247 et 265.

73 Voir par exemple piéce 208, p. 1; piéce 208.1, p. 2; piece 433H, p. 5; piéce 441, p. 2, point 2.

74 Piéces 215 a 215H.
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incidence sur la qualité de l'air; qu’en vertu d’'une étude, la fumée secondaire ne causerait
pas le cancer du poumon; et on plaide pour I'exactitude des faits sur le tabac et la santé.
Dans I'édition de 'automne 1987, un éditorial rappelle que la SLF « reconnait et accepte
que les non-fumeurs soient ce qu’ils sont », mais qu’elle s’éléve contre ceux qui, selon
ce qui est affirmé par I'auteur de I'éditorial, voudraient refuser I'acces aux soins de santé
aux fumeurs’®. On y apprend également que garder des oiseaux en cage a la maison
serait responsable, selon une étude hollandaise, de la moitié des cancers du poumon ou
encore qu’un kilogramme de viande cuite au barbecue contiendrait autant de
cancérigénes que 600 cigarettes™. Enfin, dans I'édition du printemps 1989, on apprend
gu’'un épidémiologiste du nom de Siemiatycki ('un des témoins experts cités par les
intimés en premiére instance) aurait conclu que les chauffeurs d’autobus ont 50 % plus
de chances de souffrir d’'un cancer du poumon en raison des émanations d’essence’’. La
publication du Calumet se poursuit au moins jusqu’en 1989. On retrouve certains
exemplaires du bulletin sous son titre anglais Today’s Smoker en 199378,

[52] Le CCFPT, quanta lui, publie la Revue du Tabac / The Tobacco Review, au moins
de 1978 a 19807°. Puis, a partir de 'automne 1988, le CCFPT publiera le trimestriel
Tabacum « [a] liaison bulletin for the tobacco industry »8. Cette premiére édition rend
compte de la contestation constitutionnelle de la Loi réglementant les produits du tabac®’
et des voix qui se joignent a celle de I'industrie du tabac. Il y est question de l'interdiction
de la vente de tabac aux moins de 16 ans. On dresse un portrait de la récolte de tabac
en 1988. Bref, des informations encore une fois disparates. En été 1989, le Tabacum
publie la « Charte des droits et libertés des fumeurs » formulée par la SLF. On vy lit que
tout fumeur adulte a le droit, notamment, « a 'honnéteté scientifique dans le traitement
des questions relatives au tabac »%. Dans I'édition de I'hiver 1990, on critique
vigoureusement le rapport de la Société royale du Canada du 31 aolt 1989, commandé
par Santé et Bien-étre social Canada. La Revue du tabac reproche a la Société royale
d’avoir eu pour objectif préalable de conclure que le tabac était toxicomanogéne et que
la définition de la dépendance (« addiction ») qui s’y trouve est imprécise, arbitraire et
repose sur des fondements scientifiques vacillants®3.

[53] RJRM publiera pendant un certain temps la revue Contact, dont un seul
exemplaire parait avoir ét¢é mis en preuve. Dans le numéro en question (1979), on

75 Piece 215A, p. 1.

76 Piece 215A, p. 2.

7 Piece 215E, p. 6.

78 Pigce 215l.

79 Piéces 951-197809-2m a 951-198012-2m.

80 Piece 975.1, p. 1.

81 Loi réglementant les produits du tabac, L.C. 1988, ch. 20.
82 Piéce 975.3, p. 2.

83 Piéce 975.6, p. 52771.



19-10771 Doc 5-1 Filed 03/13/19 Entered 03/13/19 22:32:52 Exhibit A Volume 1

Pg 98 of 925

500-09-025385-154, 500-09-025386-152 et
500-09-025387-150 PAGE : 23

apprend la position de RUIRM : « [O]n n’a pu établir aucune relation scientifique de cause
a effet entre le tabac et certaines maladies. »%

2.3. Intervention des gouvernements (1988-1998)

A. Encadrement législatif

[54] Le 1°" janvier 1987, entre en vigueur au Québec la Loi sur la protection des non-
fumeurs dans certains lieux publics®®, qui interdit de fumer dans divers lieux, dont
certaines zones dans les organismes publics, les transports publics (métro, ambulance,
etc.) et certains autres lieux (institutions judiciaires, garderies ou salles d’attente des
professionnels de la santé).

[55] En 1988, le Surgeon General publie un rapport intitulé The Health Consequences
of Smoking: Nicotine Addiction®®. Selon les conclusions de ce rapport, la cigarette et les
autres formes de tabac sont toxicomanogénes (« addicting ») et la nicotine est la
composante du tabac qui cause la dépendance (« addiction »). Les processus
pharmacologiques et comportementaux qui déterminent la dépendance au tabac sont
similaires a ceux de I'héroine ou de la cocaine. Il s’agit du 20¢ rapport du Surgeon General
sur le tabac.

[56] En 1988 aussi est adoptée la Loi réglementant les produits du tabac®’, qui prévoit
l'interdiction de la plupart des types de publicité du tabac et impose de nouvelles mises
en garde. La méme année voit 'adoption de la Loi sur la santé des non-fumeurs®, qui
interdit de fumer dans certains moyens de transport, dont les trains et les avions. Un an
plus tard, 'Ordre des pharmaciens du Québec exhorte ses membres a cesser de vendre
des cigarettes®®.

[57] Le 31 aodt 1989, la Société royale du Canada publie un rapport intitulé Tobacco,
Nicotine, and Addiction®® a la demande du ministére de la Santé et du Bien-étre social du
Canada, qui lui avait demandé quel terme (« addiction », « dependance » ou « habit
formation ») était approprié pour caractériser le risque de dépendance a la nicotine et aux
produits du tabac. La Société royale®' conclut que le tabagisme induit le plus souvent une

84 Piéce 959-197909, p. 2.

85 [ oi sur la protection des non-fumeurs dans certains lieux publics, L.Q. 1986, c. 13, art. 38; L.R.Q., c.
P-38.01, art. 8-17, abrogée par L.Q. 1998, c. 33, art. 76.

8  Piéce 601-1988.

87 Loi réglementant les produits du tabac, L.C. 1988, ch. 20.

88 | o sur la santé des non-fumeurs, L.C. 1988, ch. 21.

89 Piece 20065.6233; témoignage du Pr David Flaherty, 22 mai 2013, p. 226.

9%  Piéce 212.

91 Les membres provenaient des domaines suivants: pharmacologie, psychologie clinique et
expérimentale, épidémiologie, droit et neuropsychologie.
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« addiction » et que ce terme est préférable aux termes « dependance » et
« habituation » ou encore « habit ». La Société écrit en conclusion® :

Drug addiction is a strongly established pattern of behaviour characterized by (1)
the repeated self-administration of a drug in amounts which reliably produce
reinforcing psychoactive effects; and (2) great difficulty in achieving voluntary long-
term cessation of such use, even when the user is strongly motivated to stop.

[Soulignements ajoutés]

B. Contestation constitutionnelle

[58] Le paragraphe 4(1) de la Loi réglementant les produits du tabac®® prévoyait ceci :
« La publicité en faveur des produits du tabac mis en vente au Canada est interdite. »
Plusieurs autres dispositions de la méme loi venaient préciser la portée de cette
interdiction générale. Les appelantes ITL et JTM (RJRM a I'époque) en ont attaqué la
constitutionnalité sur deux plans, soit celui du partage des compétences législatives
fédérales / provinciales et celui de la protection de la liberté d’expression. Cette
contestation s’est rendue jusqu’en Cour supréme du Canada, ou ces appelantes ont eu
partiellement gain de cause®. Une majorité des juges de la Cour en vint a la conclusion
que les considérations de partage des compétences Iégislatives ne faisaient pas obstacle
a I'adoption de cette loi par le Parlement canadien. En revanche, la Cour estima que les
dispositions attaquées (et qui concernaient la publicité et la promotion des produits du
tabac) portaient atteinte a la liberté d’expression garantie par la Charte canadienne des
droits et libertés®® (« Charte canadienne »). De plus, pour une majorité des juges de la
Cour, ces mémes dispositions ne constituaient pas des « limites [...] raisonnables » au
sens de l'article 1 de la Charte canadienne et elles étaient donc invalides.

[59] Dans la foulée de cette décision, le Parlement canadien adoptait une nouvelle loi,
la Loi sur le tabac® de 1997, moins contraignante que la Loi réglementant les produits
du tabac®, mais qui néanmoins comportait de nombreuses interdictions et exigences
touchant la promotion, la publicité (entre autres « de style de vie » ou « attrayante pour
les jeunes ») et les commandites des produits du tabac, ainsi que les mises en garde sur
les emballages. La juge en chef McLachlin décrit ce nouveau régime a grands traits aux
paragraphes 18 a 31 de I'arrét Canada (Procureur général) c. JTI-Macdonald Corp®. De
nouveau contestée quant a sa constitutionnalité, mais cette fois par les trois appelantes

92 Piece 212, p. 22-23.

9 L oi réglementant les produits du tabac, L.C. 1988, ch. 20.

%  RJR — MacDonald Inc. c. Canada (Procureur général), [1995] 3 R.C.S. 199.

9 Charte canadienne des droits et libertés, partie | de la Loi constitutionnelle de 1982, constituant
'annexe B de la Loi de 1982 sur le Canada (R.-U.), 1982, c. 11.

% [ oi surle tabac, L.C. 1997, ch. 13.

97 Loi réglementant les produits du tabac, L.C. 1988, ch. 20.

98 Canada (Procureur général) c. JTI-Macdonald Corp, 2007 CSC 30.
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actuellement devant la Cour, la loi fut jugée valide par une Cour supréme unanime : les
articles 18, 19, 20, 22, 24 et 25 de la loi, et le Reglement sur l'information relative aux
produits du tabac®® adopté sous son empire, portaient atteinte a la liberté d’expression,
mais la contravention constituait une « limite [...] raisonnable » au sens de I'article 1 de
la Charte canadienne.

[60] Comme on 'a déja vu, les recours des groupes Blais et Létourneau avaient été
entrepris plusieurs années avant cet arrét de 2007, et avaient été autorisés par la Cour
supérieure en 2005.

2.4. Situation des représentants

[61] 1l convient ici de dire quelques mots sur la situation particuliéere de chacun des
représentants des deux groupes.

A. Jean-Yves Blais

[62] En 1997, al'age de 53 ans, M. Jean-Yves Blais regoit un diagnostic de cancer du
poumon et subit une lobectomie inférieure droite. Il est suivi par la suite par le personnel
médical. Son tabagisme total est évalué a plus de 100 paquets-année par le D" Desjardins
lors d’'une consultation en 2006. A cette époque, son tabagisme quotidien est évalué a
50 cigarettes et le D" Desjardins souligne sa forte dépendance a la cigarette. Ce dernier
constate, en 2006, un déclin de la fonction pulmonaire de M. Blais ainsi qu'une
progression d’'une MPOC'%,

[63] Le DrDesjardins conclut que le tabagisme de M. Blais est la cause la plus probable
de son cancer du poumon et de sa MPOC avancée'%'. Le juge retient la conclusion du
D" Desjardins et conclut que le cancer du poumon de M. Blais a été causé par son
tabagisme'%?,

B. Cécilia Létourneau

[64] Le jugement entrepris ne mentionne que peu de détails sur le cas particulier de
Mme Cécilia Létourneau, ce qui s’explique probablement par le dossier tel que constitué,
mais surtout par le fait que le juge n’ordonne pas de condamnation a des dommages
compensatoires dans ce dossier et qu’il n’a pas évalué la situation de Mme Létourneau
comme il I'a fait pour M. Blais.

99 Réglement sur l'information relative aux produits du tabac, DORS/2000-272.
100 Pjece 1382, p. 77 et s.

101 Piece 1382, p. 88.

102 Jugement entrepris, paragr. 964.
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[65] Selon les allégations contenues dans la requéte introductive d’instance amendée
le 24 février 2014, M™¢ Létourneau a commencé a fumer des cigarettes a I'age de 19 ans,
en 1964, sans savoir que la nicotine était toxicomanogéne. Au fil des années, elle aurait
tenté d’arréter de fumer a de nombreuses occasions, sans succés. La derniére tentative
mentionnée dans la requéte aurait échoué en janvier 1998, quelques mois avant la
signification de la requéte en autorisation du recours collectif.

3. HISTORIQUE PROCEDURAL

3.1. Cour supérieure

A. Requétes en autorisation d’exercer un recours collectif

[66] Le 30 septembre 1998193 Mme [étourneau signifie une requéte en autorisation
d’exercer un recours collectif contre les appelantes'® au nom de « [tJoutes les personnes
résidant au Québec qui sont ou qui ont été dépendantes de la nicotine contenue dans les
cigarettes fabriquées par les [défenderesses] ainsi que les héritiers Iégaux des personnes
comprises dans le groupe mais décédées ».

[67] Le 20 novembre 1998, le Centre québécois sur le tabac et la santé et M. Blais
signifient une requéte en autorisation d’exercer un recours collectif contre les appelantes
au nom de'%

[tloutes les personnes résidant au Québec qui sont ou qui ont été victimes d’un
cancer du poumon, du larynx ou de la gorge ou qui souffrent d’emphyséme, aprés
avoir inhalé directement de la fumée de cigarette sur une période de temps
prolongée au Québec [a]insi que les ayants droit et/ou héritiers de personnes
décédées qui autrement auraient fait partie du groupe.

[68] Le 3 novembre 2000, la Cour d’appel ordonne la réunion des deux recours pour
les fins de I'enquéte et I'audition au stade de I'autorisation6.

103 Jugement entrepris, paragr. 1, note 1.

104 Agissant a I'époque sous les noms suivants : Imperial Tobacco Ltd., RIRM et RBH.

105 Jugement entrepris, paragr. 1, note 1.

106 Conseil québécois sur le tabac et la santé c. J.T.l.-MacDonald Corp., 2000 CanLlIl 28985, infirmant
Conseil québécois sur le tabac et la santé c. Blais (2000), AZ-50900627 (C.S.).
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B. Autorisation et introduction des recours

[69] Le 21 février 2005, la Cour supérieure ('honorable Pierre Jasmin) autorise les
recours collectifs, définit les groupes dans chaque dossier'?’ et identifie les questions de
fait et de droit qui devront étre traitées collectivement’,

[70] Le 30 septembre 2005, les intimés produisent des requétes introductives
d’'instance dans les dossiers Blais et Létourneau. Ces requétes seront amendées a de
nombreuses reprises’®.

C. Enquéte et constitution de la preuve

[71] L’instruction du dossier aura lieu du 12 mars 2012 au 11 décembre 2014, pendant
251 jours d’audience, devant I'honorable Brian Riordan. Au cours du proces, les parties
produisent plus de 20 000 piéces et font entendre plus de 70 témoins, dont plus d’'une
vingtaine d’experts. Le dossier d’appel comprend quelque 265 000 pages de preuve.

[72] Durant 'enquéte et l'audition, le juge de premiére instance rend de nombreux
jugements interlocutoires, dont plusieurs sont contestés en appel. En vue de faciliter la
compréhension du déroulement de I'enquéte en premiére instance, il convient de traiter
de trois jugements interlocutoires qui revétent une importance particuliére.

i. Jugement du 2 mai 2012 sur 'authenticité de certaines piéces

[73] Le 12 mai 2012, le juge de premiére instance statue sur une requéte des intimeés
visant a produire certains documents en preuve et a imposer des sanctions a ITL en
raison de son refus de reconnaitre la véracité de piéces en vertu de larticle 403
a.C.p.c.'0. Par cette requéte, les intimés recherchent (i) une déclaration que les avis de
dénégation d’ITL sont abusifs, (ii) la radiation de ces avis, (iii) 'autorisation de produire
en preuve les piéces concernées ainsi qu’une (iv) énonciation que ce principe pourrait
étre réutilisé ultérieurement.

[74] Le juge accueille en partie cette requéte, déclare abusifs les avis de dénégation
d'ITL conformément a larticle 54.1 a.C.p.c., ordonne leur radiation et autorise la
production au dossier des pieces visées par ces avis.

107 Les différentes définitions des deux groupes au fil des procédures sont reproduites en annexe du
présent arrét. Voir infra, annexe lll.

108 Conseil québécois sur le tabac et la santé c. JTI-MacDonald Corp., J.E. 2005-589, 2005 CanLll 4070
(C.8.).

109 | es dernieres requétes introductives d’instance amendées sont datées du 28 mars 2014 (dossier Blais)
et du 24 février 2014 (dossier Létourneau).

110 Conseil québécois sur le tabac et la santé c. JTI-MacDonald Corp., 2012 QCCS 1870.
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[75] Au cours de linstruction et de I'enquéte, le juge acceptera la production de
plusieurs autres piéces en vertu du principe du jugement du 2 mai 2012. Ces piéces sont
marquées du suffixe « 2m ». Cette décision mérite mention ici, car les appelantes
remettent en question les conclusions de fait tirées de certaines piéces admises en vertu
du principe de cette décision.

ii. Jugement du 3 juillet 2013 sur 'amendement des définitions des groupes

[76] Le 3juillet 2013, au terme de la preuve en demande, le juge de premiére instance
autorise certaines modifications aux définitions des groupes Blais et Létourneau'''. Dans
la définition du groupe Blais, le juge précise le nom exact des cancers précédemment
qualifiés de « cancers de la gorge », adopte la mesure de paquets-année comme unité
de calcul du tabagisme des membres et ajoute une date de cléture au groupe. Dans la
définition du groupe Létourneau, le juge précise la notion de dépendance et ajoute une
date de cléture au groupe.

iii. Arrét du 13 mai 2014 sur I'accés aux dossiers médicaux

[77] Le 13 mai 2014''2, sous la plume de la juge Bich, la Cour d’appel infirme en partie
une décision du juge de premiére instance’'3. La Cour permet notamment I'interrogatoire,
par ITL, des ayants droit de M. Blais ainsi que I'interrogatoire de M™® Létourneau, tout en
autorisant la production des dossiers médicaux des deux représentants, mais non ceux
des autres membres du groupe qu’ITL a été autorisée a interroger.

D. Jugement entrepris

[78] Dans son jugement daté du 27 mai 2015 puis rectifié le 9 juin 2015, le juge de
premiére instance accueille en partie les requétes introductives d’'instance des intimes,
modifie la définition des groupes et condamne les appelantes au paiement de quelque
huit milliards de dollars en dommages moraux et punitifs. Il leur ordonne en outre de
verser, dans les 60 jours du jugement, des dépbts initiaux représentant une portion des
dommages-intéréts compensatoires dans le dossier Blais ainsi que le montant intégral
des dommages-intéréts punitifs dans les deux dossiers, pour une somme totale de
1131 090 000 $. Il ordonne I'exécution provisoire de ce premier versement.

"1 Conseil québécois sur le tabac et la santé c. JTI-MacDonald Corp., 2013 QCCS 4904. Les différentes
définitions des deux groupes au fil des procédures sont reproduites en annexe du présent arrét. Voir
infra, annexe lll.

12 Imperial Tobacco Canada Ltd. c. Létourneau, 2014 QCCA 944.

113 Conseil québécois sur le tabac et la santé c. JTI-Macdonald Corp., 2013 QCCS 4863.
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3.2. Cour d’appel

[79] Le 26 juin 2015, chacune des appelantes produit une inscription en appel du
jugement entrepris, alléguant que celui-ci est entaché de nombreuses erreurs de droit et
de fait qui justifient I'intervention de la Cour. Outre les mesures de gestion prononcées
par la juge Savard, les procédures en appel peuvent étre résumées de la fagon suivante.

A. Requéte en annulation de I'ordonnance d’exécution provisoire

[80] Le 23 juillet 2015"4, une formation de la Cour d’appel accueille les requétes des
appelantes visant a faire suspendre I'ordonnance d’exécution provisoire partielle du
jugement entrepris, qui leur ordonnait de déposer des sommes dans les 60 jours du
jugement. La Cour précise qu’il n’y a pas d’'urgence exceptionnelle ni de raison suffisante
justifiant d’ordonner I'exécution provisoire conformément a l'article 547 a.C.p.c. La Cour
rejette les demandes d’ITL et de RBH pour I'émission d’'une ordonnance de mise sous
scellés des documents produits au soutien de leur requéte.

B. Requéte pour une ordonnance de fournir un cautionnement

[81] Le 27 octobre 2015""°, le juge Schrager accueille en partie les requétes des
intimés pour qu'’il soit ordonné aux appelantes ITL et RBH''® de fournir un cautionnement
destiné a garantir le paiement des frais de I'appel et du montant de la condamnation dans
I'éventualité ou le jugement entrepris serait confirmé. Selon le juge, les intimés ont
démontré I'existence d’une « raison spéciale » au sens de l'article 497 a.C.p.c. Sans
I'octroi d’'un cautionnement, leurs droits reconnus par le jugement seront mis en péril :
« Both Appellants have structured their affairs in a manner that drastically, if not
completely, reduces their exposure to satisfy any substantial condemnation that might be
made against them in this litigation »'7.

[82] Lejuge Schrager détermine le montant du cautionnement en fonction de la somme
du dépat initial ordonné par le juge de premiére instance (1 131 090 000 $). Il divise cette
somme entre ITL et RBH selon leur part de responsabilité, a savoir 67 % pour ITL
(758 000 000 $) et 20 % pour RBH (226 000 000 $). Pour protéger leur droit d’appel, il
leur ordonne de déposer ces sommes par versements successifs selon un échéancier
qui s’étend de décembre 2015 a juin 2017.

"4 Imperial Tobacco Canada Ltd. c. Conseil québécois sur le tabac et la santé, 2015 QCCA 1224.

"5 Imperial Tobacco Canada Ltd. c. Conseil québécois sur le tabac et la santé, 2015 QCCA 1737.

116 La requéte a I'endroit de JTM fut retirée au commencement de I'audience devant le juge Schrager.

"7 Imperial Tobacco Canada Ltd. v. Conseil québécois sur le tabac et la santé, 2015 QCCA 1737,
paragr. 44.
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C. Requéte en arrét des procédures de premiére instance

[83] Aprés I'annulation de 'ordonnance d’exécution provisoire de la condamnation des
appelantes, le juge de premiére instance écrit aux parties afin de leur demander a quel
moment et de quelle maniéere les intimés ont l'intention de se conformer au paragraphe
1247 du jugement entrepris, qui leur ordonne de soumettre au tribunal dans les 60 jours
du jugement une proposition détaillée quant a la distribution des montants des
dommages-intéréts compensatoires et punitifs. A la méme époque, le juge entame
également une correspondance avec les parties relativement a la tenue d’'une conférence
de gestion pour statuer sur (i) 'avis requis par l'article 1043 a.C.p.c., (ii) la compétence
du juge en ce qui a trait aux questions non visées par I'appel et (iii) la question de I'abus
de procédures.

[84] Dans ce contexte, les appelantes ITL et RBH déposent une requéte en arrét des
procédures, ou elles alleguent que le juge ne peut, pendant 'appel, prendre des mesures
quelconques ou rendre quelque décision que ce soit relativement a I'exécution du
jugement, a I'abus de procédure ou a l'avis requis par l'article 1043 a.C.p.c.

[85] Le 13 novembre 20158 une formation de la Cour d’appel rejette la requéte d’ITL
et de RBH, au motif que les questions soulevées sont théoriques, mais rappelle « le texte
sans équivoque de l'article 497 al. 1 » a.C.p.c., qui suspend l'exécution provisoire du
jugement de premiére instance.

D. Requéte en précisions d’ITL

[86] A la méme époque, ITL produit une « motion [...] for directions on the schedule to
furnish security », en vertu de laquelle elle demande la modification de I'échéancier établi
par le juge Schrager le 27 octobre 2015 pour le paiement du cautionnement. ITL cherche
notamment a faire diminuer le montant des deux premiers versements du cautionnement,
au motif que le juge a erré en omettant de considérer un prét de 100 000 000 $ contracté
par la compagnie et payable a une tierce partie.

[87] Le 9décembre 2015"9 le juge Schrager rejette cette requéte en concluant qu’elle
constitue un appel déguisé. Il détermine que « the factual premise of Petitioner’s motion
is unfounded »'?° et que I'ordonnance de cautionnement ne requiert aucune correction.
A supposer méme que cette ordonnance soit entachée d’une erreur, ajoute-t-il, la doctrine
du functius officio ferait obstacle a la demande d’ITL.

8 Imperial Tobacco Canada Ltd. c. Conseil québécois sur le tabac et la santé, 2015 QCCA 1882.

19 Imperial Tobacco Canada Ltd. c. Conseil québécois sur le tabac et la santé, 2015 QCCA 2056.

120 Imperial Tobacco Canada Ltd. c. Conseil québécois sur le tabac et la santé, 2015 QCCA 2056,
paragr. 27.
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E. Audition des pourvois

[88] Le 8 septembre 2016, deux mois avant l'audience en appel, la coordinatrice
adjointe de la Cour écrit par courriel aux appelantes au nom de la Cour afin de préciser
les modalités de l'audience et de leur demander d’identifier avec exactitude les piéces
gu’elles remettent en cause et les arguments qui fondent leurs prétentions, mentionnant
que la Cour ne considérera pas leurs arguments en I'absence de telles précisions, vu les
centaines de piéces concernées par certains de leurs arguments''. Le 3 octobre 2016,
Me Francois Grondin, au nhom des appelantes, répond notamment que les appelantes ne
désiraient pas mettre en cause des piéces autres que celles qui sont mentionnées dans
leurs argumentations respectives'??.

[89] L’audience devant la Cour d’appel se tient du 21 au 25 novembre ainsi que le
30 novembre 2016. En cours d’audience, la Cour demande aux parties de lui soumettre
un exemple du formulaire de réclamation qui serait rempli par un membre dans
'éventualité ou le recouvrement individuel des réclamations était substitué au
recouvrement collectif par la Cour d’appel, ce qu’elles font le 30 novembre 2016. Au terme
de cette derniére journée d’audition, la Cour met I'affaire en délibéré et octroie aux parties
la permission de lui soumettre des observations par écrit dans un délai de 15 jours, ce
gu’elles font le 15 décembre 2016.

Il. JUGEMENT ENTREPRIS

[90] Ce résumé du jugement entrepris a pour objectif de présenter un apergu général
des motifs et des conclusions du juge de premiére instance. Afin d’éviter les redites, les
éléments contextuels mentionnés précédemment, qui concernent les recours collectifs,
la chronologie générale et I'historique procédural liés au jugement entrepris, en sont pour
la plupart exclus.

[91] Les appelantes ont-elles fabriqué, mis en marché et vendu un produit'?® qui était
dangereux et nocif pour la santé des consommateurs? Le juge répond par I'affirmative 24,
Ce dernier définit comme « dangereux » un produit causant les maladies des membres
du groupe Blais (un cancer du poumon, un cancer (carcinome épidermoide) de la gorge,
soit du larynx, de I'oropharynx ou de I'hypopharynx, ou de 'emphyséme) ou causant la
dépendance des membres du groupe Létourneau.

[92] En cas de défaut de sécurité d’'un bien, l'article 1473 C.c.Q. prévoit cependant
deux moyens de défense pour le fabricant, distributeur ou fournisseur'® : (i) la victime

121 | ettre de Me Julie Devroede aux parties, 8 septembre 2016.

22 Réponse de Me Frangois Grondin a Me Bertrand Gervais, 3 octobre 2016 (consultée dans le dossier de
la Cour d’appel).

123 Pour la définition de « produit », voir jugement entrepris, paragr. 8, p. 15.

24 Jugement entrepris, paragr. 41-51.

25 Voir art. 1468 et s. C.c.Q.
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connaissait ou était en mesure de connaitre le défaut du bien, ou pouvait prévoir le
préjudice; (ii) ce défaut ne pouvait étre connu au moment ou le bien a été fabriqué,
distribué ou fourni. La preuve révéle que les appelantes connaissaient les risques et
dangers associés a l'utilisation de leurs produits durant toute la période couverte par les
deux recours; conseéquemment, les appelantes ne peuvent invoquer ce dernier moyen de
défense’?6. Quant au premier, le juge conclut que le public savait ou aurait di connaitre
les risques et les dangers de souffrir d'une maladie causée par le tabac a compter du
1¢" janvier 1980, soit la date de notoriété dans le dossier Blais'?’. Il en vient a cette
conclusion en analysant I'effet des mises en garde sur les paquets de cigarettes a I'égard
du public. La premiére est apparue en 1972, laquelle, par ailleurs, n’était pas
suffisamment explicite quant aux dangers du tabagisme. Ce n’est qu’a la fin des années
1970 que ces avertissements le sont devenus. Relativement a la dépendance au tabac,
les premiéres mises en garde ont fait leur apparition plus précisément le 12 septembre
1994. La date de notoriété dans le dossier Létourneau doit néanmoins étre fixée au
1¢" mars 1996, pour laisser aux mises en garde le temps d’avoir leur plein effet sur la
notoriété de la dépendance, ce qui correspond a une période d’environ 18 mois'%.

[93] Ensomme, a partir des dates de notoriété fixées respectivement dans les dossiers
Blais et Létourneau, la responsabilité des appelantes relativement au défaut de sécurité
de leurs produits n’est plus engagée. Leur responsabilité peut malgré tout étre retenue
en ce qui a trait a d’autres obligations auxquelles elles ne se sont pas conformées, et ce,
pour 'ensemble de la période couverte par les deux dossiers.

[94] Tout d’abord, les appelantes ont sciemment mis sur le marché un produit créant
une dépendance, une faute susceptible d’entrainer leur responsabilité civile, de méme
qu’en vertu de la Charte et de la L.p.c.'?°. Par contre, il n’a pas été démontré qu’elles ont
choisi d'utiliser du tabac comportant un taux de nicotine plus élevé dans le but de
perpétuer cette dépendance.

[95] Les appelantes ont omis d'informer suffisamment le public des risques et des
dangers de leurs produits, cette omission constituant ainsi un manquement a I'obligation
générale de ne pas causer de préjudice a autrui en vertu de l'article 1457 C.c.Q. 130
Autrement dit, I'obligation d’informer le public ne cesse pas du fait que, selon le critére
prévu a l'article 1473 C.c.Q., le public connaissait (ou devait connaitre) les risques et les
dangers du tabagisme (une telle connaissance pourrait néanmoins entrainer une faute
contributive de la victime). Plusieurs éléments factuels démontrent que les appelantes
ont manqué a cette obligation : elles ont fait des déclarations publiques qu'elles savaient
fausses et incomplétes relativement aux risques et dangers du tabagisme; elles ont fait
preuve de négligence en exposant délibérément les consommateurs aux dangers de

126 Jugement entrepris, paragr. 55-73.
27 Jugement entrepris, paragr. 74-133.
28 Jugement entrepris, paragr. 122-142.
29 Jugement entrepris, paragr. 143-201.
130 Jugement entrepris, paragr. 202-378.
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leurs produits pendant les 22 années ou aucune mise en garde n'était apposée sur les
paquets de cigarettes; I'industrie du tabac a adhéré a la politique du silence sur ces
questions; et finalement, en choisissant de ne pas informer les autorités de la santé
publique ni le public directement de ce qu'elles savaient, les appelantes ont donné priorité
a leurs profits au détriment de la santé des utilisateurs de leurs produits.

[96] Le juge traite ensuite de la question commune portant sur les stratégies de mise
en marché des appelantes. Dans le contexte précis de cette question, il estime qu’on ne
peut nécessairement conclure a une faute de leur part du fait que de telles stratégies ne
visaient pas a informer le public d’enjeux relatifs a la santé et au tabac (dans la version
originale du jugement entrepris : « were not informative about smoking and health
questions ») 131,

[97] Enrevanche, les appelantes ont conspiré afin de maintenir un front commun dont
I'objectif visait a empécher que les utilisateurs de leurs produits ne soient informés des
dangers inhérents a leur consommation'32. En poursuivant cette collusion pendant de
nombreuses décennies, a la lumiére de la Déclaration de principe ainsi que des activités
du Comité ad hoc puis du CCFPT, les appelantes ont participé a un fait collectif fautif qui
a causeé un preéjudice, engageant ainsi leur responsabilité solidaire en vertu de l'article
1480 C.c.Q.

[98] Suivant les comportements fautifs des appelantes, des dommages punitifs sont
également justifiés en vertu de la Charte et de la L.p.c.”®3. D’une part, selon les articles
1, 4 et 49 de la Charte, ces derniéres ont intentionnellement porté atteinte au droit a la
vie, a la sécurité ainsi qu'a l'intégrité des membres des groupes Blais et Létourneau.
D’autre part, les appelantes ont contrevenu aux articles 219 et 228 L.p.c. en faisant, au
sens de cette loi, des « représentations fausses ou trompeuses » quant aux risques et
dangers inhérents a leurs produits et en passant sous silence des « faits importants ».
Aprés analyse de l'arrét Richard c. Time Inc."®, le juge conclut que la présomption
irréfragable de préjudice découlant de I'article 272 L.p.c. peut s'appliquer a toutes les
contraventions aux obligations imposées par la loi, incluant celles qui sont
extracontractuelles.

[99] Aprés avoir répondu a trois questions d’analyse pour chacun des groupes, le juge
conclut que le lien de causalité a été prouvé entre les fautes commises par les appelantes
et les maladies ou la dépendance dont souffrent respectivement les membres des
groupes Blais et Létourneau’®. Dans le cadre des recours collectifs entrepris, la preuve
de ce lien est facilitée par I'article 15 L.r.s.s.d.i.t. Cette disposition permet d’établir le lien
de causalité en s’appuyant uniquement sur des études épidémiologiques ou statistiques

31 Jugement entrepris, paragr. 379-438.
32 Jugement entrepris, paragr. 439-475.
133 Jugement entrepris, paragr. 476-544.
34 Richard c. Time Inc., 2012 CSC 8.

135 Jugement entrepris, paragr. 647-817.
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de la causalité médicale et comportementale. La preuve de I'existence de ce lien en droit
n’est pas aussi exigeante que dans le domaine de la recherche scientifique. Pour ce faire,
il suffit de le démontrer selon la norme juridique de la preuve prépondérante prévue a
l'article 2804 C.c.Q.

[100] Par contre, les membres du dossier Blais qui ont commencé a fumer apres 1976
et qui ont continué a le faire aprés la date de notoriété du 1°" janvier 1980 doivent
supporter, suivant les principes de la faute contributive de la victime (art. 1478 C.c.Q.),
une part de responsabilité quant aux dommages subis. Cette part est fixée a 20 %'36. ||
en est de méme pour les membres du groupe Létourneau qui ont commenceé a fumer
apres 1992 et qui ont poursuivi cette activité aprés la date de notoriété du 16" mars 1996.
Le juge conclut néanmoins que ces principes sont inapplicables aux dommages punitifs,
ceux-ci n’étant pas attribués en fonction du comportement de la victime.

[101] Le juge examine ensuite la question de la prescription’’. En application de la
L.r.s.s.d.i.t., aucune réclamation de dommages moraux des membres du groupe Blais
n’est prescrite, contrairement a celles ayant trait aux dommages punitifs qui le sont a
partir du 20 novembre 1995. Advenant que cette loi soit déclarée inconstitutionnelle?38,
toute réclamation sera prescrite a partir de cette date (art. 2925 C.c.Q), qu’il s’agisse de
dommages moraux ou punitifs. Dans le dossier Létourneau, la requéte en autorisation
d’exercer le recours collectif a été déposée le 30 septembre 1998. Ainsi, toutes les causes
d’action des membres de ce groupe ont pris naissance apres le 30 septembre 1995.
Comme la date de notoriété dans ce dossier a été fixée au 1°" mars 1996, aucune
réclamation n’est prescrite, tant sous le régime général du C.c.Q. que sous celui de la
L.r.s.s.d.i.t.

[102] Quant au quantum, dans le dossier Blais, les appelantes sont condamnées
solidairement a payer 6858864000$% a titre de dommages moraux, soit
15 500 000 000 $ avec les intéréts et I'indemnité additionnelle (art. 1480 et 1526 C.c.Q.
ainsi que 22 et 23 L.r.s.s.d.i.t.)'®. Une analyse des activités de I'appelante ITL durant la
péeriode couverte par les recours démontre cependant que sa conduite blamable
surpasse celle des autres appelantes. En effet, la preuve dévoile que cette derniére était
la cheffe de file dans I'industrie sur plusieurs fronts, notamment ceux visant a cacher la
vérité et a tromper le public. En tenant compte de la mauvaise foi d’'ITL et des parts de
marché des appelantes, leur responsabilité est répartie selon les proportions suivantes :
67 % pour ITL, 20 % pour RBH et 13 % pour JTM. Dans le dossier Létourneau, le juge
refuse d’accorder de tels dommages, puisque la preuve ne permet pas d'établir d'une

136 Jugement entrepris, paragr. 818-836.

37 Jugement entrepris, paragr. 837-910.

138 En attendant I'issue de I'appel du jugement déclaratoire du 5 mars 2014, qui a été rejeté. Pour la suite,
voir Imperial Tobacco Canada Ltd c. Québec (Procureure générale), 2015 QCCA 1554, demande
d’autorisation d’appel a la Cour supréme rejetée, 5 mai 2016, n° 36741.

139 Jugement entrepris, paragr. 911-1016.
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facon suffisamment précise la somme totale des réclamations pour 'ensemble de ses
membres'4°,

[103] Le juge considére ensuite les principes applicables en matiére d’attribution des
dommages punitifs (art. 1621 C.c.Q. et 272 L.p.c.) **'. Dans la mesure ou les réclamations
en vertu de la Charte et de la L.p.c. découlent des mémes actions et attitudes
répréhensibles des appelantes, elles ne pourront étre sanctionnées deux fois; par
conseéquent, I'analyse ne sera pas effectuée séparément pour ces lois. Ces dommages
ne peuvent étre quantifiés selon les parts de marché des appelantes, car ils doivent étre
appréciés « en tenant compte de toutes les circonstances appropriées » (art. 1621 al. 2
C.c.Q). lls doivent étre évalués en fonction du profit annuel avant impdts de chacune
d'elles. Et sil'on considére le comportement particulierement inacceptable d'ITL durant la
période couverte par les recours ainsi que celui de JTM, mais dans une moindre mesure,
il 'y a lieu d'augmenter les sommes pour lesquelles ces appelantes sont tenues
responsables au-dela du montant de base. Ainsi, les dommages punitifs, fixés a 1,31
milliard de dollars, sont répartis de la maniére suivante : 725 millions pour ITL, 460
millions pour RBH et 125 millions pour JTM. Puisque la gravité des fautes est de plus
grande importance dans le dossier Blais, le juge attribue 90 % du total de cette somme a
ce groupe et 10 % au groupe Létourneau. Toutefois, en raison de l'importance des
dommages moraux accordés dans le dossier Blais, la condamnation aux dommages
punitifs ne peut étre aussi substantielle. Suivant cette considération, le juge décide de
condamner chacune des appelantes a payer une somme symbolique de 30 000 $,
laquelle représente un dollar pour la mort de chaque Canadien causée par l'industrie du
tabac chaque année. Dans le dossier Létourneau, les dommages punitifs s’élévent a
72 500 000 $ pour ITL, 46 000 000 $ pour RBH et 12 500 000 $ pour JTM. Etant donné
que ce groupe totalise prés d'un million de personnes, cette somme ne représente
qgu'environ 130 $ par membre. Compte tenu du fait que le juge n'accorde pas de
dommages moraux dans ce dossier, il n'y a pas lieu de procéder a la distribution d'une
somme a chacun des membres au motif que cela serait impraticable ou trop onéreux.

[104] Le juge ordonne l'exécution provisoire nonobstant appel d’un dépét initial de
1131 090 000 00 $. Cette somme inclut une portion des dommages moraux dans le
dossier Blais et la totalité des dommages punitifs accordés dans les deux dossiers'42.

[105] Le juge rejette par ailleurs les demandes de réclamations individuelles dans les
dossiers Blais et Létourneau, auxquelles les intimés avaient par ailleurs renoncé'43,

140 Jugement entrepris, paragr. 911-1016.

41 Jugement entrepris, paragr. 1017-1112.

42 Jugement entrepris, paragr. 1013-1123 et 1196-1204.
143 Jugement entrepris, paragr. 1193-1195.
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[106] Enfin, le juge décide de toutes les objections prises sous réserve et plaidées durant
la plaidoirie, de l'admissibilité des piéces comprenant la mention « R» et des
ordonnances de confidentialité visant certains documents'#4.

lll. MOYENS D’APPEL

[107] Les appelantes ont allégué une série d’erreurs au soutien d’une déclinaison de
moyens d’appel. Certains de leurs moyens se recoupent. Qui plus est, certains
arguments sont invoqués de maniére diffuse au sein de plusieurs moyens d’appel; c’est
notamment le cas des reproches qui visent les principes généraux du recours collectif.

[108] Les intimés ont répondu a ces prétentions par leur propre classification des
moyens d’appel et ont demandé, dans le cadre d’'un appel incident, 'augmentation du
quantum des dommages punitifs dans I'éventualité ou la condamnation aux dommages
compensatoires était revue a la baisse par la Cour d’appel.

[109] Avant et pendant l'audience, la Cour a en outre demandé aux parties de se
prononcer sur divers éléments du pourvoi, dont le fondement, contractuel ou
extracontractuel, des recours collectifs, les pieces dont 'admissibilité en preuve était
remise en question et les modalités d’'un éventuel recouvrement individuel.

[110] Il'y a donc lieu de réorganiser tous ces moyens d’appels, les réponses données
par les intimés, le moyen d’appel incident et les autres considérations que la Cour est
appelée a trancher en fonction d’ensembles conceptuels plus étendus. La Cour traitera
donc les moyens d’appel en se conformant a la configuration suivante :

1. Responsabilité des appelantes en vertu du droit commun et de larticle
53 L.p.c,;

Loi sur la protection du consommateur,

Charte des droits et libertés de la personne;
Prescription;

Attribution et quantum des dommages punitifs;
Intéréts et indemnité additionnelle;

Mode de recouvrement approprié;

Jugements interlocutoires et preuve;

Transfert des obligations de MTI;

10 Destruction de documents par ITL.

CoNooakhwN

[111] En raison de leur ampleur, les prétentions des parties sur chacun de ces sujets
seront discutées directement dans I'analyse.

144 Jugement entrepris, paragr. 1024-1192.
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IV. ANALYSE

1. RESPONSABILITE DES APPELANTES EN VERTU DU DROIT COMMUN ET DE
L’ARTICLE 53 L.P.C.

1.1. Remarque préliminaire

A. Norme d’intervention

[112] C’est avec déférence — et méme réticence'® — que les cours d’appel considérent
les constats factuels des juges de premiere instance, pour toutes les raisons que I'on sait
et qui ont été répétées si souvent qu’il n'est plus nécessaire de les rappeler’.
L’intervention d’une cour d’appel a cet égard dépend de la démonstration d’'une erreur
manifeste et déterminante, norme sévére et exigeante (laquelle, doit-on le redire, tient de
la poutre dans I'ceil et non de I'aiguille dans la botte de foin, image empruntée a l'arrét
J.G. c. Nadeau'").

[113] Toutde méme, 'espéce est telle qu'’il est difficile de ne pas citer le passage suivant
de l'arrét Berthiaume c. Réno-dépdt inc., qui statuait sur I'appel du jugement prononcé
par la Cour supérieure’®® au terme du long procés relatif a la mousse isolante d’urée-
formaldéhyde (MIUF) 149 :

L’obligation de réserve a I'égard de I'appréciation générale de la preuve prend
une importance critique a I'égard des procés complexes et de longue durée. Méme
en effectuant un travail exhaustif, un juge de premiére instance ne saurait analyser
chaque détail de la preuve, rendre compte précisément de tous les aspects de
cette analyse et justifier toutes les raisons qui expliqueraient éventuellement ses
conclusions d'ensemble sur la qualité, le poids et les effets de la preuve [renvoi
omis].

[.]

Si I'on tint jamais un procés long dans ['histoire judiciaire canadienne, ce fut
bien celui présentement en cause. Cependant, malgré sa longueur et la diversité
des décisions qu'a dU prendre le juge Hurtubise, son travail d'évaluation de la
preuve s'est avéré si remarquable que les appelants ont renoncé a attaquer

45 Terme gu’emploie la Cour supréme, sous la plume du juge en chef Lamer, dans Delgamuukw c.
Colombie-Britannique, [1997] 3 R.C.S. 1010, paragr. 78.

146 Ces raisons ont été examinées en détail dans Housen c. Nicholaisen, 2002 CSC 33, et dans maints
arréts de la Cour supréme et de cette cour. Pour un exemple récent, voir Martel-Poliquin c. R., 2018
QCCA 1931, paragr. 30.

472016 QCCA 167, paragr. 77.

148 Voir Berthiaume c. Val Royal Lasalle Itée, J.E. 92-71, AZ-92021018 (publié en partie dans [1992] R.J.Q.
76 (C.S.)).

149 Berthiaume c. Réno-dépét inc., [1995] R.J.Q. 2796, p. 2807 et 2808 (C.A.).
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directement ses constats essentiels sur la valeur de la preuve de la nocivité de la
mousse d'urée formaldéhyde et de ses effets sur la santé des occupants des
maisons et de la détérioration physique de celles-ci. [...]

[114] Ces propos, que I'on peut transposer intégralement a la présente affaire, coifferont
'examen, qui suit, des faits constatés par le juge de premiére instance.

B. Principaux constats factuels

[115] Il ne saurait donc étre question d’exposer ici le détail de chacune des
déterminations du juge de premiére instance, lesquelles s’étendent sur plus de 200
pages’®0 et reposent sur I'analyse minutieuse d’une preuve qui couvre un demi-siécle,
preuve foisonnante, complexe et, surtout, contradictoire, les parties ayant rivalisé de
moyens sur ce qui fut un imposant champ de bataille factuel. Cela n’est du reste pas
nécessaire, nombre de ces déterminations n’étant pas ou pas véritablement contestées
en appel, les autres — on peut le dire immédiatement — n’étant entachées d’aucune erreur
déterminante.

[116] La Cour s’en tiendra donc a I'essentiel et, plus précisément, a ce qui permettra de
poser les jalons du ou des régimes de responsabilité potentiellement pertinents a
I'espéce. Au besoin, en répondant a la question de savoir si les parties ont établi ou non
les conditions permettant de conclure a responsabilité ou, au contraire, a exonération, les
conclusions factuelles du juge et la preuve elle-méme seront examinées de plus pres.

[117] Toutefois, avant d’aborder les faits propres a l'instance, il n’est peut-étre pas inutile
de revenir sur la thése que proposent les recours collectifs des intimés et qui en forment
le cadre :

1° les produits du tabac, et en particulier la cigarette, sont nocifs et leur
consommation cause, médicalement parlant, diverses maladies (dont le
cancer du poumon et de la gorge'' ainsi que 'emphyséme) de méme
gu’une forte dépendance faisant obstacle au sevrage ou le rendant difficile;

2° les appelantes, toutes fabricantes de cigarettes et autres produits du
tabac, sont parfaitement informées des caractéristiques de cette substance,
et ce, depuis les années 1950;

50 Et 1 000 paragraphes, excluant tout ce qui se rapporte au processus de distribution, aux objections a
la preuve, a la confidentialité de certains renseignements, aux réclamations individuelles et a
I'exécution provisoire.

51 ’emploi du terme « cancer de la gorge » répond ici @ un souci de concision, mais il s’agit plus
exactement des cancers de type carcinome épidermoide du larynx, de I'oropharynx et de I'hypopharynx
visés par le recours Blais (Conseil québécois sur le tabac et la santé c. JTI-MacDonald Corp., 2013
QCCS 4904, paragr. 9-16 et 83).
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3° de 1950 a 1998, tant individuellement que collectivement, les
appelantes ont d’abord omis de divulguer les dangers afférents au tabac et

a la cigarette, puis instauré et pratiqué une politique commune de négation

et de banalisation des risques associés a ces produits, créé et entretenu

une controverse scientifique artificielle a ce propos et fagconné par leurs
diverses stratégies de mise en marché et de communication un contre-
discours trompeur;

4° mettre sur le marché un produit dangereux, dont les effets nocifs
dépassent substantiellement les bénéfices (quasi inexistants, en
'occurrence, voire inexistants), le commercialiser sans dévoiler les risques
liés a sa consommation et tenter, systématiquement, de nier ou de
minimiser ceux-ci et de tromper [l'usager constituent autant de
comportements fautifs de nature a entrainer la responsabilité des
appelantes, a titre de fabricantes;

5° en conséquence de ces fautes, les appelantes sont responsables du
préjudice causé aux membres des deux groupes'®?;

6° il y a en outre matiére a octroi de dommages punitifs.

[118] Les trois premiéres affirmations des intimés, il faut le dire, coincident avec celles
que l'on retrouve dans certaines lois ou décisions antérieures au jugement de premiere
instance.

[119] Ainsi, I'article 3 de la Loi réglementant les produits du tabac'%3, sanctionnée en juin
1988 et dont les dispositions principales seront déclarées inconstitutionnelles en 1995
pour cause d’atteinte injustifiée a la liberté d’expression’®4, énoncait ce qui suit :

3. The purpose of this Act is to provide
a legislative response to a national
public health problem of substantial and
pressing concern and, in particular,

(a) to protect the health of Canadians in
the light of conclusive evidence

implicating tobacco use in the incidence

3. La présente loi a pour objet de
s’attaquer, sur le plan législatif, a un
probleme qui, dans le domaine de la
santé publique, est grave, urgent et

d’envergure nationale et, plus
particulierement :
a)de protéger la santé des

Canadiennes et des Canadiens compte
tenu des preuves établissant de facon
indiscutable un lien entre l'usage du

52 D’autres reproches ont été adressés aux appelantes par les intimés et n’ont pas été retenus par le juge
de premiére instance.

53 | oi réglementant les produits du tabac, L.C. 1988, ch. 20.

54 RJR-MacDonald Inc. c. Canada (Procureur général), [1995] 3 R.C.S. 199. Voir supra, paragr. [58].
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of numerous debilitating and fatal

tabac et de nombreuses maladies

diseases;

(b) to protect young persons and
others, to the extent that is reasonable
in a free and democratic society, from
inducements to use tobacco products
and consequent dependence on them;
and

(c) to enhance public awareness of the
hazards of tobacco use by ensuring the
effective communication of pertinent
information to consumers of tobacco
products.

débilitantes ou mortelles;

b) de préserver notamment les jeunes,
autant que faire se peut dans une
société libre et démocratique, des
incitations a la consommation du tabac
et du tabagisme qui peut en résulter;

c) de mieux sensibiliser les
Canadiennes et les Canadiens aux
méfaits du tabac par la diffusion

efficace de linformation utile aux
consommateurs de celui-ci.

[Soulignements ajoutés]

[120] A lorigine, l'article 4 de la Loi sur le tabac de 1997'%5, qui a remplacé la loi de
1988, reprenait le méme théme et formulait I'objectif du législateur en des termes non
moins pressants :

4. The purpose of this Act is to provide
a legislative response to a national
public health problem of substantial and
pressing concern and, in particular,

(a) to protect the health of Canadians in
the light of conclusive evidence
implicating tobacco use in the incidence
of numerous debilitating and fatal

4. La présente loi a pour objet de
s’attaquer, sur le plan législatif, a un
probléme qui, dans le domaine de la

santé publique, est grave et
d’envergure nationale et, plus
particulierement :

a)de protéger la santé des

Canadiennes et des Canadiens compte
tenu des preuves établissant, de facon
indiscutable, un lien entre l'usage du

diseases;

(b) to protect young persons and others

from inducements to use tobacco
products and the  consequent

dependence on them;

(c) to protect the health of young
persons by restricting access to
tobacco products; and

155 | oj sur le tabac, L.C. 1997, ch. 13.

tabac et de nombreuses maladies

débilitantes ou mortelles;

b) de préserver notamment les jeunes
des incitations a la consommation du
tabac et du tabagisme qui peut en
résulter;

c) de protéger la santé des jeunes par
la limitation de 'accés au tabac;
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(d) to enhance public awareness of the d) de mieux sensibiliser la population
health hazards of using tobacco aux dangers que l'usage du tabac
products. présente pour la santé.

[Soulignements ajoutés]

[121] Dans l'arrét que la Cour supréme du Canada prononce en 1995 au sujet de la loi
de 1988, le juge La Forest'®®, qui, sur la foi de la preuve, considére le tabac comme un
produit intrinséquement dangereux'®” et toxicomanogéne'%8, observe notamments9 :

30 [...]On aprésenté en premiére instance une preuve abondante établissant de
fagon convaincante (ce qui n'a pas été contesté par les appelantes) que |'usage
du tabac est répandu dans la société canadienne et qu'il présente de graves
dangers pour la santé d'un grand nombre de Canadiens. [...]

31 En plus de clarifier l'intention du gouvernement au moment du dépdét de ce
projet de loi, ce discours donne également une indication de la nature et de
I'étendue du probléme social posé par l'usage du tabac. Les statistiques révélent
gu'approximativement 6,7 millions de Canadiens, ou 28 pour 100 de la population
canadienne de plus de 15 ans, consomment des produits du tabac; voir le rapport
d'expert de Roberta G. Ferrence, rédigé pour Santé et Bien-étre social Canada,
Trends in Tobacco Consumption in Canada, 1900-1987 (1989). Le mal que l'usage
du tabac cause chaque année aux Canadiens, de fagon individuelle ou globale,
est tragique. En fait, on a estimé que la cigarette cause le décés prématuré de plus
de 30 000 Canadiens chaque année; voir Neil E. Collinshaw, Walter Tostowaryk
et Donald T. Wigle, « Mortality Attributable to Tobacco Use in Canada » (1988),
79 Can. J. Pub. Health, 166; rapport d'expert de Donald T. Wigle, rédigé pour
Santé et Bien-étre social Canada, lllness and Death in Canada by Smoking: An
Epidemiological Perspective (1989). On_a déposé en premiére instance une
preuve abondante établissant que l'usage du tabac est une cause principale de
cancer, ainsi que de maladies cardiagues et pulmonaires causant la mort. De nos
jours, cette conclusion est devenue presque un truisme. Néanmoins, il est instructif
d'examiner quelques extraits de la vaste preuve médicale présentée en premiére
instance relativement aux conséquences dévastatrices de I'usage du tabac sur la
santé. [...]

32 |l appert donc que les effets nocifs de I'usage du tabac sur la santé sont a la
fois saisissants et importants. En deux mots, le tabac tue. [...]

156 Dissident, mais non sur ce point précis.

57 RJR-MacDonald Inc. c¢. Canada (Procureur général), [1995] 3 R.C.S. 199, notamment au paragr. 41.

158 RJR-MacDonald Inc. c¢. Canada (Procureur général), [1995] 3 R.C.S. 199, paragr. 83.

59 Le juge La Forest formulera plus loin dans ses motifs (paragr. 66) certains constats relatifs a la
dépendance engendrée par les produits du tabac, qu'il qualifie de « phénomene unique et assez
compliqué », le tabac étant pour sa part comparé aux « drogues dangereuses » et aux « poisons »
(paragr. 43).
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34 [...] De nombreux scientifigues conviennent que la nicotine que l'on trouve
dans le tabac constitue une drogue qui crée une forte dépendance. Par exemple,
le Surgeon General des Etats-Unis a conclu que [TRADUCTION] « [l]les cigarettes
et les autres types de produits du tabac créent une dépendance » et que « les
méthodes de détermination de la dépendance au tabac sont semblables a celles
utilisées pour d'autres drogues, y compris les drogues illicites »; voir The Health
Consequences of Smoking -- Nicotine Addiction -- A report of the Surgeon General
(1988). [...]

[Soulignements ajoutés]

[122] En 2007, dans le jugement par lequel elle rejette la contestation constitutionnelle
de la Loi sur le tabac de 1997, la Cour supréme, cette fois sous la plume de la juge en
chef McLachlin, renchérit sur ces commentaires, a la lumiére d’'une preuve nouvelle® :

9 Dans ses efforts pour concevoir et justifier des mesures de contrble bien
adaptées au domaine de la publicité et de la promotion des produits du tabac, le
législateur a bénéficié d’'une meilleure compréhension des moyens que les
fabricants utilisent pour annoncer et promouvoir leurs produits, de méme que de
nouvelles données scientifiques concernant la nature du tabagisme et ses
conséquences. Selon les conclusions tirées en I'espéce par le juge de premiére
instance, il est désormais indéniable que le tabac crée une forte dépendance et
engendre des colts personnels et sociaux exorbitants. Nous savons aujourd’hui
que la moitié des fumeurs mourront d’'une maladie liée au tabac, ce qui représente
des colts énormes pour le systéeme de santé public. Nous savons également que
la dépendance au tabac est 'une des plus difficiles a surmonter et que nombreux
sont les fumeurs qui ont tenté, et tentent encore, en vain de cesser de fumer.

13 Quelque 45 000 Canadiens décédent chaque année de maladies liées au
tabac. Dans cette mesure, le tabagisme est le principal probléme de santé
publique au Canada.

14 La plupart des fumeurs commencent a fumer a 'adolescence, entre I'dge de
13 et de 16 ans. La publicité des produits du tabac sert a recruter de nouveaux
fumeurs, particulierement des adolescents. Il est tout a fait irréaliste de prétendre
gu’elle ne vise pas les gens de moins de 19 ans. La publicité récente des produits
du tabac vise trois objectifs : atteindre les jeunes, rassurer les fumeurs (pour les
dissuader de cesser de fumer) et atteindre les femmes.

15 Le tabac contient de la nicotine, une drogue qui crée une forte dépendance.
Environ 80 pour 100 des fumeurs souhaitent cesser de fumer, mais en sont
incapables. Cependant, les nouveaux fumeurs, en particulier les jeunes, sont
souvent inconscients des risques de dépendance (ou ont tendance a refuser de

60 Canada (Procureur général) c. JTI-Macdonald Corp., 2007 CSC 30.
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regarder la vérité en face a cet égard). Les cigarettiers ont congu des cigarettes
qui renferment de plus grandes quantités de nicotine.

[Soulignements ajoutés]
[123] Elle écrit aussi :

61 L’examen fondé sur larticle premier et portant sur la justification de
linterdiction prévue a I'art. 20 de la Loi doit s’inscrire dans le contexte factuel de
la publicité trompeuse a laquelle se livre depuis longtemps I'industrie du tabac. La
créativité dont font preuve les fabricants pour transmettre des messages positifs
au sujet d’'un produit largement reconnu pour sa nocivité est impressionnante. Au
cours des derniéres années, par exemple, les fabricants ont employé des
étiquettes mentionnant que leur produit ne comporte aucun additif et qu’il est
composé de tabac canadien seulement, afin de donner I'impression qu’il est sain.
Techniquement, l'information figurant sur ces étiquettes peut étre véridique.
Toutefois, celles-ci ont pour but et pour effet d’amener les consommateurs a croire
faussement, lorsqu’ils demandent le paquet rangé derriére le comptoir, que le
produit qu’ils consommeront ne leur causera aucun tort, ou que, de toute facon, il
leur fera moins de tort que les autres produits du tabac, méme s’il est prouvé que
les produits sur lesquels sont apposées ces étiquettes ne sont pas moins
dangereux pour la santé que les autres produits du tabac. C’est avec ce contexte
a l'esprit qu'il faut apprécier le libellé choisi par le |égislateur a I'art. 20, ainsi que
la justification de ce libellé. Le |éqgislateur était soucieux de combattre les fausses
inférences trompeuses au sujet de I'innocuité des produits, et de permettre aux
consommateurs de faire un choix éclairé.

62 L’objection vise précisément les termes « ou susceptible de créer une fausse
impression », qui figurent a I'art. 20. Les fabricants soutiennent qu’ils sont vagues
et trop englobants et qu’ils font intervenir des considérations subjectives.
Comment, se demandent-ils, peuvent-ils prévoir ce qui est « susceptible de créer
une fausse impression »? Les épithétes « fausse ou trompeuse », employées
comme termes juridiques, qualifient généralement des faits objectivement
vérifiables. Si les termes « susceptible de créer une fausse impression » ajoutent
quelque chose aux termes «fausse ou trompeuse », comme ['entendait
probablement le Iégislateur, de quoi s’agit-il?

63 Laréponse est que les termes « susceptible de créer une fausse impression »
visent la promotion qui, sans étre vraiment fausse ou trompeuse au sens juridique
traditionnel, transmet une fausse impression au sujet des effets du produit du
tabac, en ce sens qu’elle améne les consommateurs a faire des inférences
erronées. |l s’aqgit 1a d’'une tentative de combler la zone grise qui sépare la fausseté
démontrable et l'incitation a faire de fausses inférences, et que les fabricants de
produits du tabac ont exploitée avec succes dans le passé.

64 La pratique de lindustrie consistant a promouvoir 'usage du tabac en
amenant les consommateurs a faire de fausses inférences sur I'innocuité des
produits du tabac est largement répandue, ce qui porte a croire que l'industrie la
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juge efficace. Le législateur a réagi en interdisant la promotion qui est
« susceptible de créer une fausse impression ». Cela constitue une restriction de
la liberté d’expression. Il s’agit uniquement de savoir si cette restriction est justifiée
au regard de l'article premier de la Charte.

[.]

68 Enfin, le libellé contesté satisfait a 'exigence de proportionnalité des effets.
D’une part, I'objectif est d’une trés grande importance, rien de moins qu’une
question de vie ou de mort pour les millions de personnes susceptibles d’étre
touchées, et la preuve montre que l'interdiction de la publicité faisant appel a des
demi-vérités et incitant a faire de fausses inférences peut aider a réduire 'usage
du tabac. Le fait que les fabricants de produits du tabac aient recours a cette forme
de publicité le confirme. D’autre part, la forme d’expression en jeu — le droit
d’inviter les consommateurs a faire une inférence erronée sur la salubrité d'un
produit qui, selon la preuve, leur causera presque assurément du tort — a peu de
valeur. Tout bien considéré, I'effet de l'interdiction est proportionnel.

[Soulignements ajoutés]

[124] Bien entendu, aucune de ces observations ne liait le juge de premiere instance,
dont les déterminations se distinguent d’ailleurs sur certains points (par exemple, en ce
qui concerne l'allégation selon laquelle les appelantes auraient élaboré une stratégie
publicitaire ciblant les adolescents), ce sur quoi nous reviendrons. Il se trouve cependant
que, dans le présent dossier, la preuve administrée de part et d’autre démontre, au-dela
de la prépondérance requise, la justesse de ces constats Iégislatifs et judiciaires, avec
lesquels concordent substantiellement ceux du juge de premiére instance.

[125] Ainsi, sur la foi de la preuve qui lui a été présentée, le juge conclut que le tabac,
et plus exactement la cigarette, est cancérigene (poumons, gorge) et que sa
consommation est directement associée a diverses maladies cardiaques ou respiratoires,
dont 'emphyséme. La preuve scientifique versée au dossier ne permet pas d’autre
conclusion. Certes, elle n’établit pas que tout fumeur développera cancer ou emphyséme,
au terme d’une période de latence qui peut d’ailleurs étre assez longue (20 ans ou
plus'®’), mais elle démontre que la quasi-totalité des personnes atteintes d’'un cancer du
poumon, d’un cancer de la gorge ou d’emphyséme sont des fumeurs ou d’anciens
fumeurs'62,

161 Piece 30217, p. 17. Voir aussi piéce 1426.1; témoignage du D" Kenneth Mundt, 17 mars 2014, p. 59-
60.

62 En ce qui concerne le cancer du poumon, cela était su dés les années 1950, tel qu'il appert (entre
autres) de la piéce 758-3 : Sales Lecture no. 3 - October 1957, par M. Patrick O'Neill-Dunne, président
de Rothmans of Pall Mall Canada Limited, notamment a la p. 27, sous la rubrique « Conclusion » (cité
par le jugement entrepris, note infrap. 296). On trouve aussi les remarques suivantes dans la piéce
1398 (p. 8-9), dont les auteurs, aprés avoir passé en revue les opinions et controverses médicales sur
le sujet et tout en exprimant diverses réserves, concluent que (on trouve également le premier
paragraphe de cette citation au paragraphe 55 du jugement entrepris) :
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[126] Le juge conclut également que le tabac est bel et bien toxicomanogéne et qu'il
crée rapidement chez ses usagers une dépendance forte'®®, quoique non
insurmontable’® (que certains n’hésitent pas a comparer a celle de I'néroine et de la
cocaine'®®). Bien que le juge ne I'écrive pas en toutes lettres, il ressort en outre du
jugement’® — et de la preuve elle-méme — que la conjonction toxicité-dépendance accroit
le danger, les risques de développer le cancer (poumon, gorge) ou I'emphyséme
augmentant avec 'usage, tout comme I'assuétude elle-méme.

[127] On serait tenté de citer, de nouveau, le juge La Forest, qui caricaturait a peine en
décrivant le tabac comme le « seul produit vendu Iégalement au Canada qui, s'il est utilisé
précisément de la fagon recommandée, fait du tort a ceux qui l'utilisent ou souvent les
tue »'%7, Car la preuve, la-dessus, est claire : le tabac, en I'espéce celui que I'on fume,
est un produit sans bienfait véritable sinon celui de procurer a l'usager le plaisir de
satisfaire et d’'apaiser momentanément le besoin intense — la toxicodépendance — que
crée sa consommation et de soulager le stress de I'abstinence, méme temporaire. Les
appelantes le savent, d’ailleurs, et comme I'écrit Robert Bexon (d’ITL) dans une note qu’il
adresse en 1985 a Wilmat Tennyson (président d’ITL) : « If our product was not addictive,
we would not sell a cigarette next week in spite of these positive psychological attributes »
(c’est-a-dire, selon l'auteur, la réduction du stress, 'amélioration de la concentration et le
soulagement de I'ennui)'®®. Voil