Docket #2217 Date Filed: 11/15/2013

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

IN RE:
JEFFERSON COUNTY, ALABAMA CASE NO.: 11-05736-TBB9

CHAPTER 9
Debtor.
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NOTICE OF FILING COUNTY EXHIBIT C.344 (PART 5 OF 6)

Jefferson County, Alabama, the debtor in the above-referenced case (the “County”),
submits the following exhibits for the plan confirmation hearing set by the Court’s Order
Continuing Confirmation Hearing and Extending Related Deadlines [Docket No. 2169], which
is scheduled to commence on November 20, 2013 at 10:00 a.m.:

1. Ratemaking Record of Jefferson County [County’s Exhibit No. C.344] (PART 5 OF 6).

Respectfully submitted this 15th day of November, 2013.

[s/ James B. Bailey
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J. Patrick Darby
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tion of a sanitary bond or bonds the board of
revenue shall determine by lot the bond or bonds
to be redeemed, and shall issue an order to the
treasurer directing the treasurer to pay off and
redeem the bond so directed to be redeemed, and
it shall be the duty of the treasurer to give notice
of the bond or bonds selected for redemption in.
some newspaper published in Birmingham, Ala-
bama, and in some newspaper published in the
city of New York, once a week for three succes-
sive weeks, and if the holder of said bonds does
not present the same for payment at place of
payment designated in the bond within thirty
days from the time of the first publication of the
notice, the money shall be set aside for the
payment of said bonds when presented, but no-
interest coupons shall be paid on said bond or
bonds after thirty days from the date of the-
first publication of said notice.

Skc.16. Be it furtherenacted, That the bonds-
issued under the provisions of this act shall
empttrem. 10t be subject to taxation by any municipality

or county in this State.
Approved February 28th, 1901.
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SYMPOSIUM

A BRIEF HISTORY OF THE JEFFERSON COUNTY,
ALABAMA SEWER FINANCING CRISIS

MICHAEL D. FLOYD'

I. INTRODUCTION

Municipal projects are typically huge in size and scope. The
magnitude of the projects and the engineering issues provide much
to think about, and much that can go wrong, so careful planning is
important. Nevertheless, the essential concepts should be generally
straightforward and easy to understand, especially for sewer con-
struction: municipal employees and contractors dig holes in the
ground and put pipes in those holes. Water (and other things) in
those pipes should generally flow downhill. Uphill flow can be ar-
ranged with additional engineering, pumps, expense, etc., but grav-
ity is often available as a simple and inexpensive propellant.

Similarly, municipal finance often involves big numbers with
lots of zeros on the end, but the process should be conceptually
simple and dull. The money for the construction must generally be
borrowed, but taxpayers — and importantly their elected officials —
should be able to understand the amounts borrowed, the costs of
the transactions, and the related amounts to be repaid.

Municipalities usually cannot expect chance opportunities to
increase their income significantly. Amounts to be repaid should
therefore be predictable, steady, and sustainable within the finan-
cial capacity of the municipality.

! Professor of Law and Director of International Studies, Samford University,
Cumberland School of Law. A.B. Princeton University, M.S. New York University,
J.D. Emory University. 1 am grateful to the Cumberland Law Review Editorial
Board and Brittany Adkins, Editor-in-Chief, for organizing the symposium for
which this article is written; Kyle Beckman, Kevin Coleman, Benjamin Coulter,
Kristen Peters, and Christopher Romeo for their excellent research assistance; and
Brian Noble for his capable, insightful, patient, and diplomatic efforts to organize

and support this resea posium. Samford Librarians Ed
Craig, Cherie Feenker, as always, enormously helpful in
locating materials. Of bility if anything in this article is

wrong, misleading, trivial, or boring.
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692 CUMBERLAND LAW REVIEW [Vol. 40:3

Jefferson County, Alabama has seen much financial excite-
ment in recent months, but no one is pleased about that. Events in
recent years strain — perhaps to the breaking point - the expecta-
tion that taxpayers should be able to rely on their elected officials
to make wise and responsible decisions for the public good.

This article offers a brief synopsis of the county's financial
problems related to improving its sewer system. Part Il describes
the nature of the sewer construction and the related costs. Part III
outlines the structure of the county’s financing transactions and
the shift from fixed-rate debt to floating-rate debt, with analogies
from the home mortgage market. Part IV reviews the interest rate
swap agreements and bond insurance that should have reduced the
county’s financing risks and costs, and the subsequent failure of
those arrangements. Part V briefly describes some of the recent
litigation generated by this controversy. In conclusion, Part VI
summarizes some of this story’s tragic consequences.

II. DIGGING HOLES IN THE GROUND
A. The Challenges of Dealing with Jefferson County’s Sewage

1. Early Sewer Efforts

The need for a sewer system quickly becomes evident as popu-
lation density increases. The City of Birmingham, Alabama was
chartered in 1871." An 1873 cholera epidemic reduced the popula-
tion by half, from 4,000 to 2,000; 500 people died and 1,500 de-
cided to leave.” To help avoid similar problems in the future, the
City of Birmingham began work on a water system in 1874 and a
sewer system in 1885. Enabling legislation in 1901 constituted Jef-
ferson County, Alabama (of which Birmingham is a part) as a Sani-
tary District, ¢
ing for sewer
mechanism sp

! Public Affairs Research Council of Alabama, The History of the Jefferson
County Sewer System 8 (2002) [hereinafier PARCA Report] (unpublished special
report, on file with the Cumberland Law Review).

* Id. at 89,

‘Id,

® Id. at 11, 13 (citing Acts of the General Assembly of Alabama 1900-1901 at 1702-
19, 1722-28). -

® Keene v. Jefferson County, 38 So. 435 (1902) (holding that enabling legislation
and funding mechanism are constitutional); Birmingham Trust & Sav, Co. v. Jef-
ferson County, 34 So. 398 (1903) (sanitary bonds held to be a general obligation
of the county and not restricted to payment from a special fund).
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2010] HISTORY OF JEFFERSON COUNTY SEWER CRISIS 693

mechanism was in place for Jefferson County to develop a sewer
system.’

Although things did not always flow smoothly, Jefferson
County substantially expanded and improved its sewer system
through much of the 20th Century.’ Environmental legislation and
regulauon, however, began to have a significant and increasing
impact in the 1960s and 1970s; this perhaps suggested storm clouds
on the horizon, portending elements of the recent crisis.’

2. Complying with the Consent Decree and Other Environmental
Standards .

The passage of the 1972 federal Clean Water Act” (Clean Wa-
ter Act) was a major milestone in the transition to federal standards
and oversight for wastewater.” Under the prior state and local
standards for pollution control, “the discharge of raw sewage into
watercourses to bypass overloaded treatment plants was w1despread
and was perfectly legal.”® New, tougher federal regulations” au-
thorized by the Clean Water Act prohibited the discharge of un-
treated wastewater into navigable waterways and set standards for
the quality of treatment."

The Alabama Department of Environmental Management
(ADEM) tightened the rules for wastewater discharge in 1990, re-
sulting in significant increases in the level of required wastewater
treatment. © However, subsequent litigation culminating in the
1996 Consent Decree caused a tectonic shift in Jefferson County’s
sewer realm.

Jefferson County was the defendant in lawsuits filed in 1993
Clean Water Act. Kipp v. Jeffer-
filed by private individuals in
ty intervened in 1994.” United

’ See PARCA Report, supra note 2, at 13.
¢ Seeid. at 1547,
® See id. at 47-55,
" Federal Water Pollution Control Act (Clean Water Act), 38 U.S.C. § 1251 et seq.
(1972).
; ote 2, at 58.
i 2, at 58,
® 100-.105 (2010).
" PARCA Report, supra note 2, at 58,
* Id. at 68.
*® Kipp v. Jefferson County, Ala., No. 93-G-2492-S (N.D. Ala. filed Nov. 29, 1993).
" Unted States v. Jefferson County, Ala., No, 94-G2947, Consent Decree at 5
(N.D. Ala. 1996) [hereinafter 1996 Consent Decree]. -
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694 CUMBERLAND LAW REVIEW [Vol. 40:3

States v. Jefferson County, Alabama" was filed in 1994 at the request of
the U.S. Environmental Protection Agency.” Plaintiffs in both law-
suits alleged “that the [c]ounty has discharged pollutants without
the required National Pollutant Discharge Elimination System
(NPDES) permits and has violated the terms and conditions of its
NPDES permits.” * Partial summary judgment as to liability was
entered against Jefferson County on January 20, 1995.” The par-
ties subsequently entered into a Consent Decree in 1996, resolving
the issues of penalties and injunctive relief.” The stated intent of
the Consent Decree was “that, whenever legally required, the
County shall provide secondary treatment, an equivalent treatment
to secondary treatment, or a standard of treatment otherwise per-
missible under the [Clean Water] Act, to all discharges from the
County’s wastewater treatment plants.”

The remediation prescribed by the Consent Decree was in
three phases: “Phase I will consist of the development of a series of
planning documents which will identify the scope, methodologies,
time frame, and resources to be allocated by the County to evaluate
the condition and capacity of the County Collection System, iden-
tify sources of I/1, and develop remedial measures.”* The county
was given 75 to 105 days to develop the initial components of Phase

** United States v, Jefferson County, Ala., No. 94G-2947-8 (N.D. Ala. filed Dec. 6,
1994).

' 1996 Consent Decree, supranote 17, at 5,

® Id.; see also Coeur Alaska, Inc. v. Se. Alaska Conservation Council, 129 S. Ct.
2458, 2482 (2009) (Ginsburg, J., dissenting) (“The NPDES is the linchpin of the
[Clean Water] Act, for it transforms generally applicable effluent limitations into
the individual obligations of each discharger. The discharge of a pollutant is gen-
erally prohibited unless the source has obtained a NPDES permit.”).

* 1996 Consent Decree, supranote 17, at 7.

? See id. at '7-8, 132-137,

® Id. at 20.

A concise definition of “secondary treatment” is elusive. The Clean Water Act
directs the Administrator of the Environmental Protection Agency to “publish . . .
information, in terms of amounts of constituents and chemical, physical, and bio-
logical characteristics of pollutants, on the degree of effluent reduction attainable
through the application of secondary treatment.” 33 U.S.C. § 1314(d)(1) (2006).
The regulations mandated by the Clean Water Act appear at 40 C.F.R. §§ 133.100 -
.105; those regulations are considered to be the definition of “secondary treat-
ment.” See, e.g., Clean Waler Act Section 305(b): A Potential Vehicle for Incorporating
Economics into the "TMDL" and Water Quality Standards-Setting Processes, 13 TUL.
ENvTL. LJ. 71, 76 n.29 (1999); Ross Campbell, Comment, The Bajagua Project: Find-
ing a Solution to the San Diego-Tijuana Sewage Crisis, 40 SAN DIECO L. Rev, 1039, 1051
n.61 (2003).

* 1996 Consent Decree, supra note 17, at 20. “I/I" is defined in the Consent De-
cree as “the total quantity of water from both infiltration and inflow without dis-
tinguishing the source.” Id. at 18.
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2010] HISTORY OF JEFFERSON COUNTY SEWER CRISIS 695

I, with responses required to EPA comments.” “Phase II will consist
of analyses and reports undertaken and/or prepared by the County
to determine the extent of rehabilitative needs and corrective ac-
tions necessary to meet the objectives of this Consent Decree within
the County Collection System and the County’s wastewater treat-
ment plants.” The Consent Decree set various deadlines in the
years 1996 through 2000 for completing portions of Phase 7
“Phase III is the implementation phase of the WI'SCIP, in which
specific improvements will be made . ... The Consent Decree set
various deadlines from September 1, 2001, to September 1, 2007,
for completing components of Phase IIL.* Adjustment of those
dates was permitted in specified circumstances, but not beyond
February 1, 2008.%

Jefferson County had satisfactorily completed the Consent De-
cree requirements with respect t
by December, 2008." However,
tion, and data collection requirements may delay full satisfaction of
Consent Decree requirements until 2010.*

3. The Current Status of the Sewer System

The scope of the current Jefferson County sewer system is vast:

The [Jefferson County Environmental Services Department]
provides wastewater collection and treatment services for ap-
proximately 478,000 people in 21 different municipalities in Jef-
ferson County. The system is currently comprised of approxi-
mately 3,150 miles of sanitary sewer lines, 185 pump stations,

® See id. at 24, 28, 33, 39, 40, 42.
* Id. at 21,
7 See id. at 33, 34, 36; see also id. at 28 (“In any case where a report is to be submit-
ted or other action taken by a certain deadline which is measured from the date
on which this Consent Decree is executed by the County (‘Date of Execution’),
such deadline shall be measured from June 1, 1995, unless the United States and
Citizen Plaintiffs shall agree to a later date for such deadline.”).
¥ 1996 Consent Decree, supra note 17, at 22.
“WTSCIP” is the acronym for the “Waste Treatment System Capital Improvement
Plan” required by the Consent Decree. Se¢ id. at 19; see also id. at 42-46 (parame-
ters of WI'SCIP).
* Id. at 4748,
* Id. at 48-49.
* Bank of New York Mellon v. Jefferson County, Ala., No. 2:08-CV-01703-RDP,
Report of Special Masters as of Feb. 10, 2009 at 22 (N.D. Ala. filed Feb. 10, 2009)
LhereinaﬂerSpecial Masters Feb. 2009 Report].

Id.
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696 CUMBERLAND LAW REVIEW [Vol. 40:3

nine [wastewater treatment plants], and ancillary centralized
administration, maintenance, and laboratory facilities.”

From an operational and capacity standpoint, Jefferson
County's sewer system appears to be in generally good condition.*
This progress has required enormous financial expenditures —
some warranted, and some not.” In an ideal world, those expendi-
tures (plus the other expenditures made on the system since 1885,
less appropriate depreciation) would have generated assets of at
least commensurate value. Unfortunately, not all of the money was
spent wisely.”

One estimate places the “value” of the system’s assets at ap-
proximately $4.3 billion.” Possible variations in valuation method-
ology create uncertainty in any attempt to place a precise monetary
value on the system’s assets.” Whatever the exact monetary value of
the system might be, the costs have been very, very large. Those
costs have produced a vast sewer system that does seem to work
fairly well, but is difficult to pay for. Of primary importance for the
current analysis, the costs were financed with debt obligations, ex-
posing the county and its residents to enormous expenditures in
the years to come.

B.  The Costs of Meeting the Challenges

From 1973 to 1996, Jefferson County spent approximately
$575 million to upgrade, improve, and expand sewer plants and
lines.” The county imposed nine sewer rate increases during this
period, raising the sewer charge “from $0.20 to $1.72 per hundred
cubic feet of water usage.” “ Regular borrowing to fund improve-
ments, and corresponding increases in debt service costs, became
an increasing factor in the county’s financial situation."

The Consent Decree imposed enormous additional costs on
the system, though no one appears to have anticipated the actual
costs or the amount of debt to be incurred. “Early estimates of how
much [compliance with the Consent Decree] might cost ranged all

* Id.

* 1.

* See infra notes 39-66 and accompanying text.

* See infra notes 44-77 and accompanying text.

* See Special Masters Feb. 2009 Report, supra note 31, at 23-24.

* The fact that these assets are unlikely to be sold in the marketplace also in-
creases the difficulty and reduces the importance of establishing a precise mone-
tary value.

* PARCA Report, supra note 2, at 72,

“ Id. at 75.

‘I
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2010] HISTORY OF JEFFERSON COUNTY SEWER CRISIS 697

the way from $250 million to $1.2 billion. In other words, no one
had a clue.”® The magnitude of the numbers involved make them
difficult to grasp intuitively, but the realization is staggering:
In connection with making the required improvements to . . .
Jefferson County’s Sewer System, between 1997 and 2003, the
County borrowed approximately $3.6 billion in funds through
the issuance of various sewer warrants (“Warrants”). The War-
rants are secured by a lien on the revenues generated by the
Sewer System that remain after payment of ‘Operating Ex-
penses.” There are approx1mately $3 2 billion in Warrants that
remain outstanding [in mid- 2009]."

C.  Why the Sewers Cost More than They Should Have

- Caution is always warranted when using the benefit of hind-
51ght to second-guess past decisions. It was inevitable that compli-
ance with heightened environmental standards and municipal
growth would increase the cost of providing sewer service. Some of
the decisions, and the attendant cost increases, were perhaps un-
avoidable.

Nevertheless, even a charitable consideration of the processes
and decisions suggests that county officials could have done a much
better job of controlling costs. Several of Jefferson County officials’
decisions and strategies appear to have dramatically increased the
costs of building, maintaining, and operating the county’s sewer
system.

Waste is bad enough, but there was also blatant criminal be-
havior by high-level county officials and their business counter-
parts. The Fortune Magazine article on the Jefferson County sewer
finance crisis quoted an observation by Larry Lavender, Republican
staff director for the House Financial Services Committee: “It’s
hard to steal as much as you can waste.””* The Fortune article then
observed, “Perhaps, although there was lots of stealing too.””

In short, 2 number of people entrusted with significant public
responsibility in Jefferson County neglected the public trust, or
violated it, or both. A detailed chronicle of all this malfeasance,
misfeasance, and nonfeasance would fill volumes. A brief review of
some of the issues is instructive.

** David Whitford, Birmingham on the Brink (of Bankruptcy), FORTUNE MAGAZINE, Oct
27,2008, at 116.

“ Bank of New York Mellon v. Jefferson County, Ala,, No. 2:08-CV-01703-RDP,
Memorandum Opinion at 3 (N.D. Ala. June 12, 2009) [hereinafier Federal Receiv-
ership Memo Opinion].

“ Whitford, supra note 42, at 117.

45 [d.
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698 CUMBERLAND LAW REVIEW [Vol. 40:3

1. Planning, Engineering, and Design Issues®

a. Consolidating the Sewer System

As originally conceived and built, the responsibility for the
sewer system was divided between Jefferson County and various
municipalities within the county.” The county was responsible for
the wastewater treatment plants and the main (trunk) sewer lines.
Municipalities were responsible for gett.mg the sewage from homes
and businesses to the trunk sewer lines.” This division of responsi-
bility was dysfunctional:

The County had no method of holding accountable all those
who tapped into its trunk lines; and the cities had little incen-
tive to view wastewater disposal as a major issue, since their job
was simply to transport sewage to another unit of government
charged with its disposal. Maintenance of the System suffered
as a result.”

The 1996 Consent Decree shifted responsibility for the entire
system to the county, together with the attendant costs This has
imposed enormous additional costs on the county.”" However,
unlike many of the other issues summarized here, the county does
not appear to have had any feasible alternative to taking over the
entire system.”

b. Inadequate Program Management

County leaders clearly could have done a better job of manag-
ing the process of complying w1th the Consent Decree, as ex-
plained in a 2008 Program Review:”

“ The organization of this material draws heavily on BE&K ENGINEERING CO.,
JEFFERSON COUNTY PROGRAM REVIEW 4-6 (Executive Summary) (2003) [hereinaf-
ter, BE&K REPORT].

" PARCA Report, supra note 2, at 3.

“Id.

® Id.

*® Id.; BE&K ENG'G CO., JEFFERSON COUNTY PROGRAM REVIEW 4 (Final Report) 50-02-
0241 (2003); see 1996 Consent Decree, supra note 17, at 14-15 (“County Collection
System” defined to include sewer facilities of “Municipalities and the unincorpo-
rated areas that are serviced by the County™). The Consent Decree imposed re-
sponsibility for remediation of the County Collection System. See id. at 20-21.
Jefferson County was the only municipality that was a party to the Consent Decree.
See id. at 9-10.

*' PARCA Report, supra note 2, at 34.

¥ BE&K REPORT, supra note 46, at 4.

* The Program Review was undertaken at the request of Jefferson County Com-
missioner Gary White after identification of concerns about the county’s program
for complying with the Consent Decree. The team assembled to undertake the
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2010} HISTORY OF JEFFERSON COUNTY SEWER CRISIS 699

Implementation of the Program [required by the Consent De-
cree] without experienced and sufficient staff and specialized
tools and processes has affected both Program delivery and
Program costs. {Jefferson County's Environmental Services De-
partment (“ESD")] administered the Program without the addi-
tion of significant new internal resources or outside consultants
experienced in delivering programs similar in size and com-
plexity. Prior to 1996, ESD and its consultants had been in-
volved in the delivery of capital improvements on the order of
$35 million/year. Typically, a program manager with the ex-
perience, personnel, and tools to deliver a Program of this
magnitude would have been hired.

Delivery of the County’s Program involved expenditures of
more than $250 million per year and the delivery of hundreds
of construction contracts. Inadequate cost and scheduling tools
and processes were in place, making it impossible for ESD to
accurately predict Program cost and coordinate schedules. As a
result, it was not possible to prioritize improvements or accu-
rately track Program cost or progress.™

c. Excess Capacity

Significant portions of the Jefferson County sewer system are
simply larger — and therefore more expensive — than they need to
be.” The county has ample sewer capacity to accommodate sub-
stantial growth.” Unfortunately, that growth does not appear likely
to materialize in the foreseeable future, and the capacity has to be
paid for whether or not it is used.”

Overly conservative engineering decisions also appear to have
resulted in excess capacity: “the sizing of some off [sic] the facilities
is overly conservative when compared to accepted practice. This is
particularly true of the clarifiers, which account for a significant
portion of a plant’s cost.”

review consisted of BE&K Engineering Co., which provided “overall management
of the review, along with a review of Program implementation procedures”; CH2M
HILL, which provided “engineering technical expertise and support”; and Porter
White and Company, which provided “financial analysis and alternative funding
recommendations.” Id. at 1.

* Id. at 45.

* Id. at 5.

* 1d.

* Whitford, supra note 42, at 117; BE&K REPORT, supra note 46, at 5.

* BE&K REPORT, supra note 46, at 6.
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700 CUMBERLAND LAW REVIEW [Vol. 40:3

d. Inadequate Consideration of Alternative Technologies

The 2003 Program Review” identified a number of alternative
technologies that could have reduced the cost of Jefferson County’s
compliance with the Consent Decree: “upstream peak storage fa-
cilities, in-system management, tunnels to transport and equalize
flows, or other techniques for reducing the cost of transporting and
treating peak flows.”" Unfortunately, the county apparently never
considered these alternatives.”

e. Inadequate Cost-Benefit Analysis

Jefferson County set high standards for at least some of the
technology and services it purchased, but failed to consider ade-
quately whether the essential objectives could be accomplished at
lower cost.” One symptom of this problem was the county’s “con-
tractor prequalification process,” which limited, at least initially, the
number of contractors who could bid on projects; this reduced the
competition in bidding on the various projects, and therefore pre-
sumably increased the costs.” This approach “is unusual for the
utility industry, except when applied to highly technical products
and installation.”™ The charitable explanation is perhaps that the
county’s leaders were too focused on getting the very best, without
adequately considering whether something less expensive might
suffice. Unfortunately, the indictments and convictions in recent
years” might suggest a more cynical explanation for limiting the
contractors able to bid.

f. Ill-Considered Decisions

Over and over again, those responsible for planning appear to
have given inadequate attention to the decisions they made. One
of the most dramatic examples is the so-called “super sewer” pro-
ject:

In the late 1990s, Jefferson County began drilling a sewer tun-

nel beneath the scenic Cahaba River. But a citizen uproar en-

sued, and the tunnel was halted halfway through. In the end,

# Seeid. at 1

 See infra notes 67-69 and accompanying text,
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county officials had to pay nearly $20 million to extract the ma-
chine from the hole and return it to the contractors.”

2. Misbehavior by Public Officials

The Fortune Magazine article on the Jefferson County sewer fi-
nance crisis noted that “[t]here have been 22 indictments, 21 con-
victions, and one guilty plea so far in an ongoing investigation by
federal authorities . . . .” That tally predated the October 2009
conviction of former Jefferson County Commission President and
Birmingham Mayor Larry Langford in federal court on sixty brib-
eryrelated counts.” The other twenty-one convictions included a
number of prominent businessmen, a lobbyist a well-known in-
vestment banker, several former county commissioners, and various
other public officials who held positions of responsibility.”

These were not isolated instances. The corruption reached
the highest levels of county government. It would be difficult —and
probably unproductive at this point — to quantify precisely the pro-
portion of excess costs that waste and misbehavior each imposed on
the county’s sewer projects. Each of those factors undoubtedly
played a large role and (in addition to the legitimate costs of envi-
ronmental compliance) generated a substantial component of the
sewer debt.

Some have suggested that county officials’ misbehavior might
preclude a recovery against the banks and others who participated
in the county’s financial arrangements.” This question and related
issues will undoubtedly be researched and briefed extensively in
connection with pending litigation.” A few brief observations here
may be instructive.

General equitable principles require that “he who seeks equity
must do equity.”” A similar, and similarly fundamental, equitable

* Whitford, supra note 42, at 117.

" Id. at 116; see also Federal Receivership Memo Opinion, supra note 43, at 5 n, 7
(“At the March 26, 2009 receivership hearing, David Denard, the Director of the
[Jefferson County Environmental Services Division (“ESD")], testified that he
found himself in the position of Director over the ESD after everyone in authority
over him had been convicted of crimes relating to these projects.”).

“ See, e.g., Russell Hubbard, Langford Guilty: Mayor Convicted on All 60 Counts,
BIRMINGHAM NEWs, Oct. 29, 2009, at 1A.

® See, e.g., Editorial, A Trial for Birmingham, BIRMINGHAM NEws, Oct. 19, 2009, at
6A; Barnett Wright, Corrupt Culture Kills Trust: ‘More of Same’ Autitude Feared,
BIRMINGHAM NEWS, Nov. 2, 2009, at 1A, 3A.

" See Barnett Wright, Jeffco Suit Seen as Tough Sell Experts: Past Corruption a Factor,
BIRMINGHAM NEwWs, Nov. 15, 2009, at 15A.

" See infra Part V.

" 30A CJ.S. Equity § 100 (2007).
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principle is often expressed as the “clean hands” doctrine, which
“bars relief to those guilty of improper conduct in the matter as to
which they seek relief.”” There is ample evidence of many unclean
(and outstretched) hands at the Jefferson County Courthouse in
recent years, and a distressing number of those unclean hands be-
long to former County Commissioners and others who held impor-
tant positions of power and influence.

However, does Jefferson County itself have unclean hands as
the result of bad acts by those purportedly, but improperly, acting
on behalf of the county? This raises questions of agency law. Jef-
ferson County, like any corporate entity, is a “principal” with
“agents” (County Commissioners, employees, contractors, consult-
ants, lawyers, etc.) acting on its behalf.”

The liability of a principal for its agent’s tortious acts is gener-
ally governed by the doctrine of respondeat superior, which “holds
the principal responsible for torts and negligent acts of an agent
committed while acting within the scope of the agency or employ-
ment.”” Whether or not an agent is acting within the scope of the
agency or employment is subject to an extensive and complex body
of law.” The involvement of a municipal corporation as principal
introduces yet another layer of complex questions as to whether
and how the doctrine of respondeat superior should be applied.”

In short: Jefferson County relied on a number of corrupt peo-
ple who purported to do the business of the county, but does that
mean that the county, itself, was corrupt? Or should individuals’
corrupt acts be viewed as outside the scope of their appropriate
activities, and therefore independent of the county?

II1. PAYING FOR THE HOLES AND PIPES IN THE GROUND

The sewer construction led to the current situation, but the
real focus is on the debt incurred. Debt financing for both mu-
nicipalities and home purchases has been problematic in recent
years. A brief look at the problems in the home mortgage market

® Id. § 109 (2007).
™ See, e.g., 2A CJ.S. Agency § 3 (2003) (“[T]he t: -m ‘agency’ signifies the fiduciary
relationship which results from the manifestation of consent by one person,
known as the principal, to another that the latter is to act on behalf of the princi-
pal and subject to his or her control, and consent by the person designated as
gsgent toacti

2ACJS. A
" See, e.g., id.
7 See, e.g., 63 orations §§ 673-679 (1999).
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2010] HISTORY OF JEFFERSON COUNTY SEWER CRISIS 703

may help make the less-familiar municipal finance market easier to
understand.

A. The Nature and Use of Debt Financing

Borrowing money to buy a home is not an inherently bad idea.
Neither is borrowing money to build a sewer system. In both cases,
debt facilitates acquisition of a capital asset that will provide bene-
fits now and for many years into the future. If these assets could
only be purchased or built for cash, most families and municipali-
ties would have to wait many years before enjoying the benefits of
their homes or their sewers.

Consequently, families usually borrow much of the money for
purchasing a home, and municipalities usually borrow much of the
money for construction projects. These two markets, and the prob-
lems they have encountered, exhibit surprisingly similar trends in
recent years.

Historically, families and municipalities typically used fixed-
rate debt transactions to borrow the money they needed. That is to
say, the interest rate on the loan balance would remain constant for
the life of the loan. Recent transactions in both home finance and
municipal finance have been exceedingly complex and have more
frequently carried variable rates of interest.

Floating interest rates increase the borrower’s risk, because of
the possibility of higher interest rates and correspondingly higher
payment requirements. The remainder of this Part focuses on the
shift from fixed interest rates to floating interest rates.” Part IV
infra explores the nature and consequences of other sources of
complexity in these financial instruments.

B.  The Shift from Fixed Interest Rates to Floating Interest Rates

1. The Home Mortgage Market and Its Instructive Problems

Families once used relatively straightforward fixed-rate debt
transactions to borrow the money to purchase a home. With a
fixed interest rate, the interest rate on the loan balance did not

™ The term “floating” is used here to encompass all interest rates that are not
fixed for the duration of the loan. Various mechanisms can be used to set floating
interest rates. Sec Memorandum from the Jefferson County Comm. to the
County'’s Creditors and Other Persons 1-2 (June 3, 2009) (endnotes omitted),
http://jeffco jccal.org/pls/portal/docs/PAGE/FINANCE_PAGE_GROUP/INVES
TOR_RELATIONS/TAB46713/TAB95555/NOTICE-

SEWER%20REVENUE %20WARRANTS-JUNE %205%2C2009.PDF; see also infra
notes 80 and 84.
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change, money market conditions. Fixed
interest ome mortgages until the 1980s,
when th an to expand dramatically.”

Following the savings and loan crisis of the 1980s, home mort-
ortgage loans. These
initially, to entice the
interest rates.” If the

trend in market interest rate cooperates, a floating-rate loan may
save interest when compared to a fixed-rate loan. However, float-
ing interest rates increase the borrower’s risk, because interest rates
may increase, requiring correspondingly higher payments or a
longer repayment period.” A borrower cannot know whether a
particular fixed- or floating-rate loan costs less until the end of the
loan term, because only then will the actual interest rates on the
floating-rate loan be known.

2. Jefferson County’s Shift From Fixed Interest Rates to Floating
Rates

Jefferson County's debt™ carried fixed interest rates through
2000.” However, in 2001 and 2002, Jefferson County began issuing

™ See, e.g, Jonathan Macey, Geoffrey Miller, Maureen O'Hara, & Gabriel D.
Rosenberg, Helping Law Catch Up to Markets: Applying Broker-Dealer Law to Subprime
Mortgages, 34 10WA ]. Core. L. 789, 793 (2009); ELIZABETH RENUART AND KATHLEEN
E. KEgST, THE COST OF CREDIT: REGULATION, PREEMPTION, AND INDUSTRY ABUSES 178
(4th ed. 2009),

® In a fixed-rate loan, the lender bears the risk of interest rate fluctuations, This
is not a problem if the lender’s source of funds is unaffected by fluctuations in the
money markets. However, banks and other financial institutions typically borrow
the money they lend, often in the form of deposits, and much of this deposit fund-
ing is sensitive to changes in market interest rates. An increase in market interest
rates will cause depositors (and others) to demand higher interest rates on their

depos , the depositors will withdraw their money and
place to find alternative funding sources (which will
also b terest rates increase). A bank that holds float-

ing-rate mortgage loans can pass this increased funding cost to the homeowner.
However, a bank that holds fixed-rate mortgage loans will see its profit margins on
those loans decrease, and ultimately become negative, as market interest rates
increase. This was the genesis of the savings and loan crisis of the 1980s. See in-
Jranote 89.

* See, e.g., Macey et al., supra note 79, at 793-94.

™ For simplicity, this article refers to the sewer debt as Jefferson County’s debt.
However, the lenders do not have recourse to all of the assets and revenue of the
county, but only to sewer revenues. Federal Receivership Memo Opinion, supra
note 43, at 22; Bank of New York Mellon v. Jefferson County, Alabama, No. 2:08-
CV-01703-RDP Final Report of Special Masters, at 3 (July 17, 2009 and clarification
July 20, 2009).
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floating rate debt in the form of variable-rate and auction-rate obli-
gations, and the vast majority of Jefferson County’s current debt
now carries floating interest rates.” For municipalities, as for
homeowners, floating interest rates increase the borrower’s risk
due to the possibility of higher interest rates and correspondingly
higher payment requirements.

As in the home mortgage market, the extraordinary problems
that beset Jefferson County were the product not only of floating
interest rates, but also of complexity in the debt instruments to
which the county agreed. This is the subject of the next Part.

IV. FINANCIAL MAGIC: SOME THOUGHT THEY SAW THE MONEY, BUT
NOW WE DON'T

The enormous problems in both the home mortgage market
and Jefferson County's finances result from a combination of fac-
tors. Prominent among these is the vastly greater complexity of the
debt instruments used in recent years. In the home mortgage mar-
ket, much of the complexity in the instruments has resulted from

* SeeJody Potter, Jeff Hansen, & Eric Velasco, How Jefferson County’s Debt Ballooned,
BIRMINGHAM NEWS, Mar, 9, 2008,
http://blog.al.com/spotnews/2008/03/ 309Bonddeal2.pdf.

¥ See id.; see also Memorandum from the Jefferson County Comm. to the County’s
Creditors and Other Persons 12 (June 3, 2009) (endnotes omitted),
http://jeffco jccal.org/pls/portal/docs/PAGE/FINANCE_PAGE_GROUP/INVES
TOR_RELATIONS/TAB46713/TAB95555/NOTICE-

SEWER %20REVENUE %20WARRANTS-JUNE%205%2C2009.PDF (“Prior to Oc-
tober, 2002, over 95% of the County's sewer debt was outstanding in the form of
traditional long-term fixed rate warrants. Beginning in late 2002, a program to
refinance the sewer debt was begun. . . . The refinancing converted the County’s
sewer debt structure from over 95% fixed-rate financing to 93% variable-rate fi-
nancing, including approximately $2.09 billion of auction rate warrants, $951
million of variable rate demand warrants and only $234 million of traditional fixed
rate warrants.”).

This article uses the term “floating-rate debt” to encompass both variable-rate debt
and auction-rate debt. Variable-rate debt generally provides that the interest will
vary based on an index, such as the Prime rate, the rate on a specified borrowing
by the U.S. Treasury, or the London Interbank Offered Rate (LIBOR), In auc-
tion-rate debt, the interest rate is determined by periodic auctions of the securi-
ties. See, e.g,, Floyd Norris, Auctions Yield Chaos for Bonds, N.Y. TIMEs Feb. 20, 2008,
at Cl; Russell Hubbard, Morgan Keegan Cited By Authorities Over Auction-Rate Securi-
ties, BIRMINGHAM NEWs, July 22, 2009, at 5B. These two — variable-rate and auction-
rate debt - have more in common with each other than either has in common
with fixed-rate debt. Auction rate debt carries the additional risk that willing buy-
ers must show up for each auction, or the auction fails, Unfortunately, such auc-
tion failures actually occurred in 2008. See id.; see also Amod Choudhary, Auction
Rate Securities = Auction Risky Securities, 11 DUQ. Bus. L.J. 23, 24-29 (2008) (describ-
ing the rate-setting mechanisms for auction-rate securities).
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arcane methods of determining the floating interest rate, com-
bined with artificially low “teaser” rates for the initial portion of the
loan’s term.” These complex debt instruments are one reason that
some homeowners have recently seen their mortgage payments
increase dramatically, making it hard to stay in their homes. Mu-
nicipal finance transactions add an additional layer of complexity
in the form of hedging mechanisms designed to convert the float-
ing-rate debt into synthetic fixed-rate debt.

A. The Way the Financial Magic Was Supposed to Work

Perhaps the most charitable explanation for Jefferson County’s
shift from fixed-rate to floating-rate debt is that the county's leaders
expected to save the county money on borrowing costs.” Whatever
the explanation and whatever the motivation of Jefferson County
officials may have been, those officials were swept along by perva-
sive trends in municipal finance:

In the years since Jefferson County embarked on the sewer pro-
ject, a quiet revolution had swept through the sleepy world of
municipal bonds. No longer were local governments reliant on
boring but reliable fixed-rate debt. Starting in the mid-1990s,
Wall Street banks sold tens of billions of dollars’ worth of exotic
variable-rate and auction-rate securities into the muni market
that promised lower short-term interest rates for the long-term
borrower ~ and oh, by the way, higher fees for the underwriter.
Those fees were then multiplied several times over by adding in
complicated hedging strategies that were sold as part of the
pack;alge.87

In an attempt to neutralize the risk that the floating interest
rates might go up, Jefferson County entered into interest rate swap
agreements. The county also bought municipal bond insurance
policies to make the debt obligations more attractive to investors
and therefore more marketable.”

* See RENUART, supra note 79, at § 4.3.6.6.

* Unfortunately, one would probably be naive to believe this explanation fully in
light of the fraud and abuse that has pervaded the sewer remediation work and
the related financial transactions. See supra notes 67-69 and accompanying text.
Nevertheless, assuming that county officials were trying to save money with float-
ing-rate debt is a useful starting point for understanding the conceptual structure
of the current financing arrangements.

" Whitford, supra note 42, at 117-18.

* Federal Receivership Memo Opinion, supra note 43, at 6.
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1. Interest Rate Swap Agreements

Preferences for fixed-rate debt or floating-rate debt vary
among parties to debt instruments. If money market conditions
have a large effect on a borrower’s income stream or the amounts
of a lender’s obligations, that borrower or lender will typically pre-
fer floating rates. For example, commercial banks often prefer to
lend at floating rates. Banks typically borrow much of the money
that they lend from depositors and other short-term lenders; if in-
terest rates in the general money market move up, availability of
bank deposits and short-term loans to the bank will diminish if the
bank does not increase the rates it offers.” On the other hand,
government entities like Jefferson County usually prefer fixed rates,
because income from taxes is usually relatively steady and deter-
mined primarily by factors other than the level of money market
interest rates.”

In an apparent effort to convert its floating-rate debt to syn-
thetic fixed-rate debt, Jefferson County entered into “thirteen (13)
separate interest rate swap transactions with Bank of America, N.A.,
Bear Stearns Capital Markets Inc.,, JPMorgan Chase Bank and
Lehman Brothers Special Financing Inc. in a current aggregate
notional amount of approximately $5.4 billion.”"

® This situation was what initially caused the savings and loan crisis of the 1980s.
Savings and loan associations made long-term, fixed-rate loans, but these organiza-
tions funded those loans with deposits that were subject to withdrawal. That sce-
nario worked as long as interest rates were stable (because of regulatory limits on
the amount of interest that could be paid and the lack of alternatives for savers).
However, after the Organization of Petroleum Exporting Countries (OPEC) suc-
ceeded at restricting petroleum supplies in the 1970s, inflation made savers much
more concerned about the rate they earned on their savings. This concern, to-
gether with the advent of money market mutual funds (which gave savers a new
alternative to regulated limits on savings rates), resulted in large movements of
funds away from low-interest savings and loan deposit accounts. Cf. RENUART,
supra note 79, at §§ 4.3.6.1 to 4.3.6.2; IT's A WONDERFUL LIFE (Liberty Films 1946)
(a run on George Bailey's Building & Loan prompted by fears about its solvency).
* See RONALD J. MANN, PAYMENT SYSTEMS AND OTHER FINANCIAL TRANSACTIONS:
CASES, MATERIALS, AND PROBLEMS 34143 (3d ed. 2006).

* Sewer Revenue Warrants, Jefferson County Commission, Material Event Notice,
Mar. 4, 2008, at 2, available at
http:/ /jeffco jecal.org/pls/portal/docs/PAGE/FINANCE_PAGE_GROUP/INVES
TOR_RELATIONS/TAB46713/TAB95555/ MATERIAL %20EVENT %20NOTICE
%20%28SEWER %20REVENUE %20-%20MARCH %204 %202008

%29.PDF (last visited Mar. 26, 2010). The notional amount of $5.4 billion is sig-
nificant because it substantially exceeds the amount of floating-rate debt that the
county needed to convert to synthetic fixed-rate debt. This suggests that the
county was speculating in the interest rate swap market, a highly risky undertaking.
See infra note 94.
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An interest rate swap agreement is a derivative contract” that
enables a borrower or a lender to convert variable-rate debt to syn-
thetic fixed-rate debt or to convert fixed-rate debt to synthetic vari-
able-rate debt.” The parties to a swap agree to make payments to
each other based on a notional amount™ of debt. If all goes as
planned, the combined net effect of the actual interest payments
on the debt, plus or minus the payments or receipts on the swap
contract, will result in net cash flow for the preferred (e.g., fixed)

* A student note suggests an essential characteristic of derivative contracts: “they
derive their value from the fluctuations in the values of underlying assets,” Karen
P. Ramdhanie, Note, Denivatives Contracts of Insolvent Companies: Preferential Treat-
ment under the Bankrupicy Code of the Uniled States and the Insolvency Laws of the United
Kingdom, 18 N.Y.L. ScH. J. INT'L & Comp. L. 269, 271-72 (1999). The breadth, un-
certainty, and potential for confusion related to this term are also nicely suggested
by an accompanying footnote in that Note:

Armando T. Belly, Derivatives: The Good, the Bad and the Ugly, Address
at New York Law School 199596 Faculty Lecture Series (Oct. 24, 1995).
Professor Belly stated that there are three definitions of a derivative: 1. A
descriptive definition - a derivative is "any contract, the value of which
fluctuates according [sic] the value of an underlying commodity or
group of commodities. (quoting Edward ]J. Swan, The Development of
the Law of Financial Services I (1993)); 2. a functional definition - deriva-
tives are globally used financial products that have evolved to meet the
demand for cost-effective protection against risk associated with rate and
price movements by essentially unbundling and transferring risks from
entities less willing or able to manage them to those more willing or able
to do so. (quoting General Accounting Office, Financial Derivatives: Ac-
tions Needed to Protect the Financial System (1994)); and 3. a layper-
son's definition - derivatives are insurance contracts unbundling and
transferring risks.

Id. at 271 n.20.

** See MANN, supra note 90, at 343

* The notional amount is the hypothetical loan principal amount on which the
interest rate swap payments are based. For example, if a borrower wants to con-
vert $50 million in floating-rate debt entirely to synthetic fixed-rate debt, that bor-
rower will seek a swap contract with a notional amount of $50 million (or multiple
contracts with notional amounts totaling $50 million). Of course, that borrower
could enter into a swap contract for a lesser amount, which would result in con-
verting part of the floating-rate debt to synthetic fixed-rate debt, with floating-rate
interest staying in place on the remainder. Alternatively, the borrower may enter
into swap contracts for notional amounts exceeding the amount of debt out-
standing. This is a form of speculation in swap contracts. The Orange County,
California bankruptcy was caused by speculation in another type of derivative
contracts, interest sensitive reverse repurchase agreements, which have some simi-
larities to interest rate swaps. See, ¢.g., Alexander E. Kolar, Note, Hammersmith Meels
Orange County: “Wishing Upon a Star” With Taxpayer Money in the Municipal Bond
Derivative Market, 49 WasH. U. J. UrB. & CONTEMP. L. 315, 317-18, 332-33 (1996).
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type of interest rate, rather than the actual (e.g., floating) type of
interest rate on the original debt obligation.”

Unfortunately, of course, things often do not go as planned.”
Jefferson County's experience with interest rate swaps provides an
extensive case study in the things that can go wrong. That is the
subject of section “B” of this Part.” First, however, one other struc-
tural component of financial magic bears examination.

2. Municipal bond insurance

Interest on a loan compensates the lender for, among other
things, the risk that the borrower will be unable or unwilling to
repay the loan. The greater the risk in a transaction, the greater
the compensation that the borrower must pay to induce someone
to assume that risk. Consequently, loans that are perceived as more
risky require higher interest rates than loans perceived as less risky;
all else being equal, borrowers have an incentive to reduce the per-
ceived risk of lending to them. Providing a secondary source of
repayment is a common means of reducing the risk of a loan.
Common secondary sources of repayment include collateral (e.g.,
giving the lender special rights in your house or your car as security
for the loan) and sureties (e.g., inducing a wealthy relative to guar-
antee or co-sign your loan obligation).”

A huge industry of municipal bond insurance developed to
help municipalities reduce the perceived risk of their credit obliga-
tions.” For a fee, municipal bond insurers provide contractual as-
surance “that no matter what happens to the finances of the gov-
ernment that issues the bond, the bond’s interest and principal
payments will be made.”® This assurance enables the municipality
to pay lower interest rates on insured bonds than it would have to

* MANN, supra note 90, at 343-44.

* “The best laid schemes o’ mice an’ men Gang aft a-gley.” Robert Burns, 7o a
Mouse, reprinted in THE YALE BOOK OF QUOTATIONS 118 (Fred R. Shapiro, ed.,
2006).

*" See infra text at notes 103-111.,

* See, e.g. MICHAEL D. FLOYD, MASTERING NEGOTIABLE INSTRUMENTS: UCC ARTICLES
3 AND 4 AND OTHER PAYMENT SYSTEMS 83-84 (2008).

% See TERRY AGRISS, BLACK & VEATCH, MUNICIPAL BOND MARKET ISSUES: RECENT
DEVELOPMENTS, 3 (2008), available at
http://www.bv.com/Downloads/Resources/Reports/EMSMunibond20081222.pdf
(last visited Mar. 26, 2010) (“The best current estimates are that approximately
half of the $2.7 trillion municipal bonds outstanding bear insurance.”).

'® MORNINGSTAR, INC., MORNINGSTAR MUNICIPAL. BOND INSURANCE COURSE NoO. 210:
WHy INSURE MUNICIPAL BONDS?,
http://news.morningstar.com/classroom?2/ course.asp?docld=5399&page=2&CN=
COM (last visited Mar. 26, 2010).
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ratings, as they did in 2008, the municipalities’ debt has to stand on
its own merit.

B.  The Effects of Gravity Can Be Held at Bay for a While, but Sooner or
Later Things Tend to Go Downhill

1. The Decline In Credit Ratings and the Failure of the Auction
Market

For many years, “monoline” insurers, whose only significant

quent difficulties with subprime mortgages caused the bond insur-
ers’ credit ratings to fall; by the end of 2008, “no municipal bond
insurer was left with a triple-A [rating] from all three credit rating
services.”” Downgrades of bond insurers' credit had a negative
effect on the credit ratings of Jefferson County’s obligations.'”

At about the same time, the market for auction-rate securities

began having d buyers to permit success-
ful auctions of n the supply of securities
exceeds the bid urities, the auction fails."’

"' AGRISS, supra note 99, at 3; MORNINGSTAR, INC., supra note 100.

' See AGRISS, supra note 99, at 34; Federal Receivership Memo Opinion, supra
note 43, at 6.

' AGRISS, supra note 99, at 2.

" Triple-A is the highest rating category. Caitlin M. Mulligan, Note, From AAA to F:
How the Credit Rating Agencies Failed America and What Can Be Done to Protect Investors,
50 B.C. L. Rev. 1275, 1278 (2009).

"% AGRISS, supra note 99, at 3. The three major rating firms are Standard & Poor's,
Moody’s, and Fitch. Id.; see also Mulligan, supra note 104, at 1278 n.23.

' AGRISS, supra note 99, at 3.

107 Id.

"®Se, eg, Material Event Notice 12  (Feb. 27, 2008),
http://jeffco jccal.org/pls/portal/url/ITEM/478D6CFC29866FEEE0440003BA23
FAOC; Whitford, supra note 42, at 120,

' See Whitford, supra note 42, at 120; AGRISS, supra note 99, at 4-5.

" Amod Choudhary, Auction Rate Securities = Auction Risky Securities, 11 DuQ. Bus.
L.J. 23, 29-32 (2008).
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The combination of ratings downgrades and market failures in
the auctionrate securities markets dramatically increased the
county’s debt service costs: “interest payments doubled within
weeks, from $130 million a year to $260 million. Add an acceler-
ated annual principal payment of $200 million, and here’s the bot-
tom line: $190 million a year in gross sewer revenues chasing $460
million a year in debt service.”"

2. Speculation and Fees In Swap Contracts

As indicated above, Jefferson County’s problems with its sewer
financing arrangements developed over a number of years due to a
variety of factors. The two major, immediate factors that precipi-
tated the 200809 crisis were the downgrades in bond insurers’
credit ratings and the failure of the municipal auction market.
One other issue is worthy of note: the county apparently speculated
in swap contracts:

On top of the $3.2 billion of mostly variable-rate debt, the

county conducted the interest rate swaps with a notional [sic] of

more than $5 billion. That's not how much the county owes on

the swaps, but it is a significant fact for this reason: That the

county had a notional value of its swaps greater than its debt

should have been a red flag that the county was using swaps to
speculate on interest rates rather than to hedge."”

If swap contracts work properly — a big “if,” as Jefferson County
has learned to its dismay — they can be a useful mechanism for re-
ducing exposure to variable interest rates. In other words, swap
contracts and other derivative securities can be used to reduce risk.
However, this only works to the extent that the swap contracts are
used against existing debt. Speculating in derivative securities is
extremely risky and was the primary cause of the Orange County,
California bankruptcy.'”

It also appears that Jefferson County overpaid the bankers for
at least some of its transactions:

Jefferson County . . . has paid a rich price for not seeking public

bids for its financing. JPMorgan . . . charged the county fees

that are almost two times — or $45 million ~ higher than what

" Whitford, supra note 42, at 120.

" Kyle Whitmire, Politician-Assisted Suicide, BIRMINGHAM WEEKLY, July 23, 2009,
http://www.bhamweekly.com/2009/07/23/politician-assisted-suicide /.

' See Kolar, supra note 94 at 317-18.
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712 CUMBERLAND LAW REVIEW [Vol. 40:3

banks normally collect in derivative transactions of this size, ac-
cording to data compiled by Bloomberg.IH

V. RECENT LITIGATION

A. Litigation Seeking Appointment of a Receiver

Bank of New York Mellon, Financial Guaranty Insurance Com-
pany, and Syncora Guarantee Inc.'"” sued Jefferson County in fed-
eral court, “alleg[ing] that the County has defaulted on certain
contractual obligations related to its borrowing of substantial sums
of money.”"® One week later, the same plaintiffs filed an emer-
gency motion seeking appointment of a receiver for the county’s
sewer system.’

In a fifty-five page memorandum opinion, the federal district
court held that

(1) Plaintiffs have made a sufficient factual showing that they
are entitled to the appointment of a receiver; but (2) the John-
son Act prohibits the appointment of a receiver with the power
to directly or indirectly affect [public utility] rates; and (3) the
court should abstain from appointing a receiver even with lim-
ited powers.'"*

The federal district court subsequently ordered a stay of all
proceedings and authorized the plaintiffs to seek relief in the
courts of the State of Alabama.'”

The Bank of New York Mellon filed suit on August 3, 2009, in
Jefferson County, Alabama Circuit Court, again seeking appoint-
ment of a receiver for the sewer system.”™ That lawsuit remains
pending at this writing.

" Martin Z. Braun, Darrell Preston, and Liz Willen, “The Banks that Fleeced Ala-
bama,” BLOOMBERG MARKETS, Sept. 2005, at 54, 58-59.

" Bank of New York Mellon is the indenture trustee on the sewer debt. Financial
Guaranty Insurance Company and Syncora Guarantee Inc. provide municipal
bond insurance for the sewer debt. Bank of New York Mellon v. Jefferson County,
Ala., No. CV-08-H-1703-S, at 2 (N.D. Ala. filed Sept. 16, 2008).

"' Federal Receivership Memo Opinion, supra note 43, at 2.

" Id. at?2,11.

" 1d. at 1.

"*Bank of New York Mellon v. Jefferson County, Alabama, No. 2:08-CV-01703
RDP, order at 1 (N.D. Ala. July 6, 2009).

' Shelly Sigo, “BNY Files for JeffCo Sewer Receiver,” THE BOND BUYER, Aug. 5, 2009, at
1; Eric Velasco, “Sewer Receiver Suil in Jeffco,” BIRMINGHAM NEWS, Aug. 4, 2009, at 2B.
Bank of New York Mellon v. Jefferson County, Ala., No. 2:08-CV-01703-RPD (Jef-
ferson County, Ala. Circuit Ct. Aug. 3, 2009)
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2010] HISTORY OF JEFFERSON COUNTY SEWER CRISIS 713

B.  SEC Settlement with J.P. Morgan

The Securities and Exchange Commission (SEC) instituted
administrative and cease and desist proceedings in late 2009 against
J.P. Morgan Securities Inc. (J.P. Morgan) under the Securities Act
of 1933 and the Securities Exchange Act of 1934.”' The SEC and
J.P. Morgan entered into a settlement of these proceedings, and
J.P. Morgan agreed (without admitting or denying any of the SEC'’s
findings except as to jurisdiction and subject matter) to the SEC’s
entry of a corresponding Order.”™ This SEC Order asserts that J.P.
Morgan violated the Securities Act of 1933, the Securities Exchange
Act of 1934, and a Rule of the Municipal Securities Rulemaking
Board by making substantial payments to local broker-dealers in
order to influence Jefferson County to select J.P. Morgan and its
affiliated commercial bank as debt underwriter and interest rate
swap provider to the county.” The costs of these payments were
added into the charges on the interest rate swaps. ™

In connection with the settlement, J.P. Morgan agreed to pay
$50 million to Jefferson County and terminate the county’s obliga-
tions to pay JPMorgan Chase Bank, N.A. under the interest rate
swap agreements.”” The terminated interest rate swap obligation
was valued at $647,804,118 on March 6, 2009." J.P. Morgan was
required to pay a $25 million civil monetary penalty, was censured,
and was ordered to cease and desist from future violations of the
applicable laws. ™

C. Jefferson County’s Civil Lawsuit Against JPMorgan Chase Bank

Jefferson County sued JPMorgan, JPMorgan Chase Bank, N.A.,
and a number of other defendants in November 2009.™ The com-

' In 1¢ ].P. Morgan Securities Inc., Securities Act Release No. 9078, Exchange Act

Release No. 60,928, Administrative Proceeding File No. 3-13673 (Nov. 4, 2009) at
'12;’ Id.

" Id, at 2.

21 ’d.

" Id. at 9-10.

" Id. at 8; see alsoPress Release, U.S. Securities and Exchange Comm’n, ].P. Mor-
gan Settles SEC Charges in Jefferson Co., Ala. Illegal Payments Scheme (Nov. 4,
2009), available at http://www.sec.gov/news/press/2009/2009-232.htm (last vis-
ited Mar. 26, 2010).

™ In re].P. Morgan Securities Inc., supra note 121, at 10.

'® Complaint at 1, Jefferson County, Ala. v. JPMorgan Securities, Inc., No. 01-CV-
2009-903641.00 (Jefferson County, Ala. Cir. Ct. Nov. 13, 2009) [hereinafter Com-
plaint]; see also Barnett Wright & Eric Velascon, Jefferson County Exposed to ‘Uncon-
scionable Degree’ of Risk in Bond Deals, Lawsuil Against Firms, Langford Claims,
BIRMINGHAM NEwS, Nov. 14, 2009, at 1A.
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714 CUMBERLAND LAW REVIEW [Vol. 40:3

plaint alleged “fraud and fraudulent suppression, conspiracy, and
unjust enrichment [of] those who have brought the County and its
citizens to the brink of financial disaster while lining their own
pockets,” and that “[t]he real purpose of [the sewer refinancing
and related interest rate swaps] was to generate hundreds of mil-
lions of dollars in fees and interest payments for JPMorgan and
JPMorgan Chase.””

Some observers have suggested that the corruption of county
officials should preclude recovery against JPMorgan.” However,
the complaint in the lawsuit asserts that

{tlhe County did not know and could not reasonably have

known about the bribes, kickbacks, and pay-offs involved in

these financial transactions . . . . Had the County had knowl-
edge of these schemes it would not have entertained the plan to
restructure the County’s fixed-rate debt to variable rate debt,
enter into the various interest rate swap transactions, and un-
dertake the other agreements with the Defendants that have left
the County in such financial peril.”

Jefferson County seeks compensatory and punitive damages in
unspecified amounts.” This lawsuit remains pending at the time
this article was written.

D. Possibility of Chapter 9 Bankruptcy

Chapter 9 of the Federal Bankruptcy Code is designed to deal
with financially troubled municipalities’ unique characteristics.
Jefferson County has repeatedly considered filing a Chapter 9
bankruptcy petition over the past two years, but a narrow majority
of the county commission has opposed such a bankruptcy filing."
The prospect of current Jefferson County commissioners moving
on, and others being elected to replace them, suggests the possibil-
ity that the political calculus may change with respect to a bank-

id 128, at 2.

0 at 15A.

e 128, at 11; see also supra notes 70-77 and accompanying
text.

" Id. at 23.

11 U.S.C. § 901 of seg. (2006). The law governing bankruptcy is reserved to the
federal government. U.S. CONST. art. ], § 8 (Congress shall have power “[t]o estab-
lish . . . uniform Laws on the subject of Bankruptcies throughout the United
States.”). Chapters 1, 3, and 5 of the Bankruptcy Code provide law of general
application in bankruptcy. 11 U.S.C. § 101 et seq. (2006). Chapters 7,9, 11, 12, 13,
and 15 of the Bankruptcy Code provide the law governing particular types of
bankruptcy. Id.

™ See, e.g., Collins Says She Won't Run Again: May Affect Handling of Debt Crisis,
BIRMINGHAM NEWS, Jan. 3, 2010, at 1A,
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2010] HISTORY OF JEFFERSON COUNTY SEWER CRISIS 715

ruptcy filing by the county. Great uncertainty remains as to how
this scenario might play out.” The myriad potential issues raised
by municipal bankruptcy are beyond the scope of the current art-
cle and symposium.

VI. CONCLUSION

The precarious state of Jefferson County’s finances is tragic.
So is the story that led the county to this point. The financial bur-
den of any foreseeable solution will weigh heavily on current and
future taxpayers in the county. The loss of confidence and trust in
leaders will likely have a corrosive effect on the relationship be-
tween government and the electorate for years.” The public em-
barrassment of this problem tarnishes the reputation of Birming-
ham, Jefferson County, and Alabama. In an era when the Bir-
mingham metropolitan area is losing ground to comparable metro
areas in the Southeast because those other regions are doing a bet-
ter job of governing regionally,”™ Jefferson County should be play-
ing a major role in getting municipalities in the county and the
region to approach issues more cohesively and less provincially.
The time, energy, and money devoted to fixing the county’s sewer
financing problems is a tragic waste of resources that could be
more productively devoted to improving the future, instead of fix-
ing problems from the past.

Productive solutions to these enormous problems are essential
for the future physical, financial, and political health of our region.
Each of us involved in this symposium might wish that this topic
were unnecessary. We hope that this effort will help Jefferson
County find better solutions to its immense problems, and that
these papers and presentations will help other government entities
learn from Jefferson County’s mistakes.

" See id.

" ¢f. Bammett Wright, Corrupt Culture Kills Trust ‘More of Same’ Attitude Feared,
BIRMINGHAM NEWS, Nov. 2, 2009, at 1A.

" Michael Tomberlin, Birmingham Area’s Economy Ranked No. 290 for growth in the

Us. in 2008, AL.COM, Sept. 25, 2009,
http://blog.al.com/businessnews/2009/09/birmingham_areas_economy_ranke.h
tml,
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FINANCING PLANS FOR THE JEFFERSON COUNTY
SEWER SYSTEM: ISSUES AND MISTAKES

JAMES H. WHITE, III

I take my text for this essay from Walt Kelly's 1971 Earth Day
cartoon in which Pogo is walking through the forest observing the
trees and the birds and his companion marvels at the “beauty of the
forest primeval.” In the second panel, the perspective shifts and
the forest floor is seen despoiled by garbage and other trash. Pogo
comments, “We have met the enemy and he is us.”' Pogo encapsu-
lates how I feel about the Jefferson County sewer story, which has
no heroes. The responsibility for this fiasco rests with a great many
of us, far and near, including those of us who voted for the politi-
cians who did us in.

INTRODUCTION

Before dealing substantively with my topic, I have a couple of
qualifications. First, my presentation is not a legal brief or legal
testimony. You should consider my presentation to be a personal
recollection of events, bound together with analysis and opinion.
Second, I speak from experience that is substantial but not com-
plete.

Since 1967 I have been active in the field of public finance as a
lawyer and an investment banker. I have been professionally in-
volved with the Jefferson County sewer system on at least four sepa-
rate occasions.

In the early 1980s I worked with the Environmental Services
Department (ESD) and Coopers & Lybrand in preparing a finan-
cial model projecting sewer system financial operations and condi-
tions. The financial model demonstrated the consequences of
growth in system users and the ability of the system to amortize the
cost of capital expenditures. I recommended that the County ob-

* James H. White, III is Chairman of Porter, White & Company, Inc., Birming-
ham, Alabama, formerly financial advisor to Jefferson County, and a member of
the Alabama Bar. He acknowledges the assistance of his colleagues, Dwight V.
Percy and C. Johan Grahs, who performed the numerical analysis on which a large
portion of the article is based. He also acknowledges the contribution of the edi-
tors of the Cumberland Law Review who researched the references in the foot-
notes.

! See generally 1 GO POGO, hup://www.igopogo.com/we_have_met.htm (last visited
Sept. 9, 2010) (providing background information on Walt Kelly's Earth Day car-
toon).
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718 CUMBERLAND LAW REVIEW [Vol. 40:3

tain an audit of the sewer system financial statements, and Coopers
& Lybrand conducted an audit for one year. The Department of
Public Examiners resisted further audits by a private auditing firm.

A few years later, our firm, Porter, White & Company, Inc.,
prepared a financial overview of Jefferson County operations, in-
cluding all funds and activities. The financial overview predicted
severe problems with sewer system operations. Larry C. Lavender,
current chief of staff to the minority on the U.S. House of Repre-
sentatives Financial Services Committee, performed most of the
work on the financial overview.

From February 2003 to October 2003 our firm, as a subcon-
tractor to BE&K, Inc., participated in the preparation of a report
on the Jefferson County sewer system capital program, including
engineering design, construction, and financing. Our work in-
cluded developing a comprehensive financial model to explore the
rate implications of the system’s then-current capital expenditure
plan.

From late December 2006 through January 2007 and from
April 1, 2007, through July 10, 2008, our firm served as financial
advisor to the County and addressed a number of significant issues
regarding the County’s financial structure and financing. We were
discharged from part of our job and resigned from the rest when
the County realigned politically and changed plans in negotiating
its debt problems, pursuing a course that would have made bond-
holders completely whole at the expense of a variety of new and
additional taxes, including taxes on newly authorized gambling
revenues.

In addition to these formal engagements, I responded to in-
quiries from Commissioner Bettye Fine Collins during 1997 in
connection with the initial sewer financing and the initial interest
rate swaps the County entered into. Subsequent to July 10, 2008, I
spoke frequently with Commissioners Jim Carns and Bobby Hum-
phrey. Very able people in my firm have assisted me in this work.
These people have the knowledge and experience to go head to
head with the best in the public finance business, including exper-
tise in the use of interest rate swaps and derivatives in connection
with tax exempt bond deals.

CHRONOLOGY OF MAJOR EVENTS

To set the stage, I submit the following brief chronology of
events relating to the Jefferson County sewer system:
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20101] FINANCING PLANS FOR JEFFCO SEWER 719

1993 to 1996 The Cahaba River Society and others sue the
County for significant violations of the Clean
Water Act. The County agrees to settle in July
1995 and negotiates a consent decree, agreeing
to eliminate sewer plant bypasses (i.e., dumping
untreated sewage into rivers and streams) and
unpermitted discharges. The court approves
the consent decree in December 1996.*

1996 to 2003 The original estimate of the capital costs of
complying with the consent decree was $250
million. This grew to $3.05 billion in 2003 due
to poor planning, waste, and fraud. The total
debt outstanding is now more than $3.2 billion,
including financing costs.’

Spring 1997 Sewer debt structure established with new bond
indenture. The structure provides for escalat-
ing debt service (just like a typical subprime
loan) minimal debt service coverage require-
ments, no restrictions on deposit of system
revenues (which makes sewer system cash sub-
ject to diversion for other uses) and automatic
rate increases without vote of the Commission
or a public hearing. The Commission executes
first interest rate swap.'

! Kipp v. Jefferson County, Ala.,, No. 94-G-2947, Consent Decree at 6-7 (N.D. Ala.
Sept. 9, 1996) [hereinafter 1996 Consent Decree], available
at hup://www.constitutionwarrior.net/public-documents/jeffco-consent-
decree.pdf.

* Bank of New York Mellon v. Jefferson County, Ala., No. 2:08-CV-01703, Memo-
randum Opinion at 3 (N.D. Ala. June 12, 2009) [hereinafter Federal Receivership
Memo Opinion] (“In connection with making the required improvements to . . .
Jefferson County's Sewer System, between 1997 and 2003, the County borrowed
approximately $3.6 billion in funds through the issuance of various sewer warrants
... [there] are approximately $ 3.2 billion in Warrants that remain outstanding.”);
David Whitford, Birmingham on the Brink (of Bankrupicy), FORTUNE MAG., Oct. 27,

2008, at 116..
 Complaint at 89, Jefferson County v. JPMorgan Sec., Inc., No. CV-2009-903641
(Ala. Cir. Ct. Nov. 13, 2009), available al

http://ftpcontent.worldnow.com/wbrc/docs/jeffcojpmorgansuit. pdf.

R-002771
Case 11-05736-TBB9 Doc 2217-8 Filed 11/15/13 Entered 11/15/13 14:02:59 Desc

C.344 Part210 Page 1 of 5



720 CUMBERLAND LAW REVIEW [Vol. 40:3

Fall 1997 Commissioner Collins writes the Securities and
Exchange Commission alleging irregularities.’

October 2002 The Commission converts fixed rate debt into

to 2004 synthetic fixed rate debt using interest rate
swaps, which are subsequently found to have
been fraudulently induced. The new structure
has the effect of stretching out debt service and
lowering required rate increases in early years at
the expense of dramatically increasing them in
subsequent years.’

January to The Commission retains BE&K, Inc. (with

October 2003 CH2MHill; Porter, White & Company; and the
Public Affairs Research Counsil of Alabama
(PARCA) as subcontractors) to review sewer
system capital program and financing.’

February 2005 Dramatic change in department management
results from indictments returned against a
former commissioner, ESD employees, and sev-
eral contractors. ESD management changes as
indicted employees are placed on leave.’

July 1, 2007 A multi-year effort to convert the County finan-
cial system to SAP comes to a head when SAP
system is switched on. A number of old ac-
counts are improperly mapped in the new sys-
tem. Users have difficulty using new system
because of implementation defects and lack of
familiarity. Interim and annual financial re-
porting degraded.’

® Letter from Bettye Fine Collins, Commissioner for District IV, Jefferson County
Commission, to Securities and Exchange Commission, (Nov. 1997) (on file with

author).
¢ See William Selway & Martin Z. Braun, The Fleecing of Alabama: The Bills Come Due,
BLOOMBERG MARKETS, July 2008,

http:/ /www.bloomberg.com/news/marketsmag/mm_0708_story2.html.

? See BE&K Report, Executive Summary - Jefferson County Program Review, 50-
020241 (Sept. 4, 2003) [hereinafter BE&K Report].

® Federal Receivership Memo Opinion, supra note 3, at 5 n.7.

® See Mark Brunelli, SAP Beats Oracle in Jefferson County, SEARCHORACLE.COM (May
31, 2007), available at http://searchoracle.techtarget.com/news/1259117/SAP-
beats-Oracle-in-Jefferson-County.
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January 2008 S&P confirms an A underlying rating on sewer
bonds."
April 2008 Eighty-eight days later, S&P downgrades sewer

bonds to D (default)."

A PRINCIPAL-AGENT PROBLEM: NEGOTIATING THE CONSENT DECREE

Agency problems, often studied in political science and eco-
nomics, occur when an agent fails to pursue the interests of the
agent’s principal.” A common agency problem is the propensity of
management of publicly traded corporations to act in their own
interest (for example, providing for excessive executive compensa-
tion) rather than in the interest of stockholders. The Jefferson
County sewer debacle can be analyzed as a very big agency prob-

1 See, eg. Material  Event  Notice 1-2 (Feb. 27,  2008),
http://jeffcojccal.org/pls/portal/url/ITEM/ 478 D6CFC29866FEEE0440003BA23
FAQC; Whitford, supra note 3, at 120.

" Shelly Sigo, Jefferson County Remedial Plan Under Wraps, BOND BUYER (April
24, 2008), http://www.bondbuyer.com/issues/117_77/-286819-1.huml.

" Agency Problem is defined as:

The difficulties encountered when a principal delegates a task to an
agent. The agency problem arises when the principal and the agent have
different objectives and there is asymmetric information and an incom-
plete contract. The asymmetric information prevents the principal from
perfectly monitoring the agent, and the incomplete contract makes it
impossible to determine what will occur in all possible contingencies.
The principal cannot therefore ensure that the agent always chooses the
action the principal would wish to see chosen. Agency theory determines
how contracts can be designed to ensure that these problems are best

mitigated.
John Black, Nigar Hashimzade, and Gareth Myles, A Dictionary of Economics, OX-
FORD REFERENCE ONLINE,

http://www.oxfordreference.com.ezproxy.samford.edu/ views/ENTRY.html?subvi
ew=Main&entry=t19.¢3417 (last visited Mar. 29, 2010)

" PUBLIC AFFAIRS RESEARCH COUNCIL OF ALABAMA, THE HISTORY OF THE JEFFERSON
COUNTY SANITARY SEWER SYSTEM 71 (2001), available
at http://parca.samford.edu/jeffco/History%200f%20the % 20] efferson % 20Count
y%20Sewer%20System.pdf (chronicling the history of the Jefferson County sewer
system from 1973-1996).

" Id. at 72,

* 1d. at 7172,
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Leading the negotiations for the County were the same people
responsible for the violations of the Clean Water Act, including
Jack Swann, Director of the Environmental Services Department.”
Also playing leadership roles were many of the engineers and law-
yers who subsequently greatly benefited from the ensuing engineer-
ing, construction, and financing contracts. The engineers were
local, without the experience of working on projects of similar size
and complexity in other parts of the world. They brought political
pressure to keep national and international firms from participat-
ing in the project.

Many of these participants have subsequently been convicted
of crimes.” The plaintiffs, angry at the violations of the environ-
mental laws and the individuals responsible for them, insisted on
onerous, and some say impractical, terms in the consent decree. In
retrospect, I believe that the County did not resist these terms vig-
orously because the tougher the decree, the more the engineers,
lawyers, and financiers benefitted from the resulting engineering,
construction, financing, and legal fees and costs. An unholy alli-
ance of environmentalists, bureaucrats, engineers, and lawyers co-
operated to produce a result that benefitted all God’s creatures
except the one He made in His own image. County Commissioners
were more interested in helping the engineers, lawyers, and finan-
ciers than they were in protecting the public interest. Ultimately,
some of these engineers and financiers expressed their apprecia-
tion by giving things of value to the Commissioners and County
employees.” Bribery is the ultimate agency problem because it di-
verts a public official from the public interest to the private interest
of the person tendering the bribe. In over forty years of experience
in public finance, I have found that the decision that causes the
greatest controversy among members of the governing bodies of
Alabama issuers is the selection of underwriters and other members
of a financing team. For various reasons, elected officials generally
pay more attention to who is going to provide financial services and
products than they do to the substantive aspects of a financing. In
fact, selection of the financing team takes up so much time that
there is little energy for more important details, because the bank-
ers and lawyers pursue decision-makers zealously and sometimes
shower them with campaign contributions and gifts.

' Vickii Howell, Jeffco sewer rates rising to finance system repairs, BIRMINGHAM NEWS,
Sept, 24, 2000, available al
http://www jeffcointouch.com/jeffcointouch/news/newsrel_9-24-00.htm.

Y Federal Receivership Memo Opinion, supra note 3, at 5 n.7.

¥ Id. at 6.
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The Jefferson County sewer consent decree required that
specified results be achieved but was not based on an analysis of the
facilities required to achieve those results, on estimates of capital
and operatmg costs, or on the affordability and reasonableness of
the sewer service charges implied by such cost estimates.” There
was no consideration of, or finding on, the practicality of imple-
menting the consent decree.” The decree is another in a long line
of decrees growing out of large federal cases that have had signifi-
cant unintended and adverse consequences. Jefferson County vot-
ers are responsible for electing the commissioners who took bribes,
but one should be mindful that the County employees who were
convicted of taking bribes were products of a personnel system that
has been under the oversight of the federal court for over twenty
years.”

The weakness in the consent decree was reflected in the ongo-
ing mismanagement of the resulting sewer capital program. The
BE&K study found that the County’s capital program suffered from
lack of communication and coordination between the Finance and
Environmental Services Departments.” ESD took the position that
it had the responsibility of determining what to buy and build and
that it was up to Finance to furnish the money, whatever the cost or
the required rate increases.” Design engineers had no budgets to
influence their designs.” There was no long range planning re-
garding facilities, operations or finance, nor any attempt to fit the
construction program within the limits of what rate payers could
afford.” In addition to a great deal of waste, a large percentage of
the capital program was for expansion rather than remediation of
the sewer system, forcing existing customers to pay unaffordable
rates to finance facilities benefitting new customers under a “build
it and they will come” rationale.”

Lack of effective planning was reflected in the ever-increasing
costs of the sewer program. Cost estimates of necessary sewer im-
provements at the time of the court order ranged from $250 mil-
lion to $1.2 billion.” Because there was no comprehensive engi-

"* See 1996 Consent Decree, supra note 2.
* See id.
¥ See Taylor v. Jefferson County Comm’n,, No. 84-C-1730-S, Consent Decree
(N D. Ala. Aug. 17, 1985) [hereinafter 1985 Consent Decree].
* BE&K Report, supranote 7, at 5-3.
® Id. at 53 to 5-6.
™ 1d.
* Id.
* Id.
¥ Whitford, supranote 3, at 116.
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neering or financial plan, there was no evidence before the court
on whether compliance with the consent decree was reasonably
attainable.® Thus, the consent decree became a black hole down
which money, and the future of Jefferson County, was poured.”

The record shows that Commissioner Bettye Fine Collins was
alone among public officials, including the then governor, in op-
posing the consent decree. Taking this position without the sup-
port of business leaders or other people of influence, and in oppo-
sition to the editorial position of The Birmingham News, Commis-
sioner Collins believed that Jefferson County did not know what it
was getting into.”

From the beginning, Jefferson County suffered from a severe
principal-agent problem resulting from the fact that public officials
charged with representing the public interest responded signifi-
cantly to the private interests of consultants hired to negotiate and
implement the consent decree, and sometimes, in impermissible
ways, to their own interests. Neither the elected politicians, the
public employees, nor the retained consultants were adequately
responsive to the interests of their ultimate principals, the public at
large. Other articles within this symposium will explore the issue of
whether this circumstance is the result of an inadequate system of
government in Jefferson County, or just inadequate elected offi-
cials. I recently heard a very senior government official, with ex-
perience in the criminal justice system, state that the commission
form of government in Alabama - in which elected commissioners
have both legislative and executive responsibility — is inherently
subject to criminal conduct. Another way to state this conclusion is
that the commission form of government is subject to significant
principal-agent problems. Most governments in the United States,
local, state, and federal, separate executive power from legislative
power to interject a system of checks and balances in which the
executive checks on the legislators and vice versa. Jefferson
County, and a number of other counties in Alabama, combine ex-
ecutive and legislative power in one office, escaping the salutary
scrutiny resulting from a division of powers and responsibilities. I
believe that a change in the form of government is necessary to
solve the principal-agent problem, reduce the risk of public corrup-
tion, and improve the performance of Jefferson County.

* BE&K Report, supra note 7.

* See 1996 Consent Decree, supranote 2.

¥ Steve Visser, Collins’ Protest of Sewer Suit Deal Further Isolates Her on Commission,
BIRMINGHAM NEwWS, Aug. 30, 1996, at 8B.
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2010] FINANCING PLANS FOR JEFFCO SEWER 725

THE NEW FINANCIAL STRUCTURE: NEGOTIATING THE INDENTURE

In late winter and spring of 1997, following court approval of
the consent decree,” Jefferson County established a financing
structure for raising the money necessary to implement the consent
decree. Raymond James & Associates, Inc. was the initial managing
underwriter and is responsible, along with bond counsel and un-
derwriters counsel, for the initial stfucture.” In later years, J.P.
Morgan became the dominant force, introducing innovations such
as synthetic-fixed-rate debt and auction-rate debt.”

Until 1983, a necessary condition of revenue-debt financing by
Alabama counties for sewer purposes was the enactment of sewer
rates sufficient to pay maximum-annual principal and interest on
the debt.” Elected politicians could not issue debt without facing
up to the burden of approving potentially unpopular sewer service
charges. State legislation enacted in 1983 permitted the issuance of
revenue debt by counties without the adoption of rates equal to
maximum-annual debt service.* In 1997 and subsequent years,
Jefferson County took full advantage of this change in law and pro-
ceeded to issue massive amounts of sewer debt in a structure that
delayed for many years the adoption of the full-rate increases re-
quired to retire the debt.” As of 2003, annual debt service was ap-
proximately $90 million and was anticipated to triple to $270 mil-
lion by the year 2039. Anticipated increases in rates were even
more pronounced as debt service was paid from bond proceeds
during the construction period, delaying the time when rates had
to be substantially increased.”

The following graph shows the County’s sewer debt service pat-
tern in early 2008. Principal payments are negligible through 2007
and begin to pick up after that. “Smoothed MADS" refers to

* 1996 Consent Decree, supra note 2, at 5.
* See Jody Potter, Jeff Hansen, & Eric Velasco, How Jefferson County’s Debt Ballooned,

BIRMINGHAM NEWS (Mar. 9, 2008),
http://blog.al.com/spotnews/2008/03/309Bonddeal2.pdf.

®Id.

* ALA. CONST. amend. 73.

*Id

* Federal Receivership Memo Opinion, supra note 3, at 3 (“In connection with making
the required improvements to . . . Jefferson County’s Sewer System, between 1997
and 2003, the County borrowed approximately $3.6 billion in funds through the
issuance of various sewer warrants (‘Warrants’). The Warrants are secured by a
lien on the revenues generated by the Sewer System that remain after payment of
‘Operating Expenses.’”).

*7 See Potter, supra note 32.
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“smoothed-maximum-annual debt service”™ and represents a target
for sewer rates so that debt service spikes in later years could be
paid. The nonlinear pattern of interest rates reflects the results of
interest rate swaps designed to delay interest rate payments. By
early April 2008, as a result of the downgrading of the bond insur-
ers,” Jefferson County’s annual-debtservice requirement was over
$250 million, or the amount planned for the year 2038.“ Even at
the end of 2007, prior to the collapse, sewer service charges were
expected to grow more than 200%, and probably substantially
more, through 2037, reflecting increasing debt service, inflation,
and expected-capital expenditures."

* The Municipal Securities Rulemaking Board (MSRB) provides a glossary, which
defines many of these financial terms.
Debt service is

[t]The amount of money necessary to pay interest on outstanding bonds,
the principal of maturing bonds and the required contributions to a sink-
ing fund for term bonds. This amount is also known as the “debt service
requirement.” “Annual debt service” refers to the total principal and in-
terest paid in a calendar year, fiscal year, or bond fiscal year. “Total debt
service” refers to the total principal and interest paid throughout the life
of a bond issue. “Average annual debt service” refers to the average debt
service payable each year on an issue.

Glossary of Municipal Securities Terms, MUN. SEC. RULEMAKING BD. (Jan. 2004),
http://www.msrb.org/msrb1/glossary/glossary_db.asp?sel=d.

* Selway, supra note 6. Selway and Braun described the credit downgrading as
follows:

Jefferson [Clounty’s deals started to unravel in January after its bond in-
surers, Financial Guaranty Insurance Co. and XL Capital Assurance Inc.,
suffered hundreds of millions of dollars in losses in securities tied to
home loans. Standard & Poor's downgraded Financial Guaranty’s credit
rating to AA from AAA on Jan. 31. The next week, Moody's Investors
Service cut XL Capital six levels to A3, Moody's then downgraded Finan-
cial Guaranty to A3. When a bond insurer takes a ratings hit, so do the
bonds it has guaranteed; the insurer effectively lends its high rating to
the bond issuer. That's what happened to about $3 billion of Jefferson
County's debt, causing its interest rate to balloon to as high as 10 percent
in February and March from 3 percent in January. That helped increase
its total monthly debt payments to $23 million from $10 million. *“It
happened overnight,” County Commission President Bettye Fine Collins
says. “It became a situation that worsened every day.”

1d.; see also Material Event Notice, supra note 10, at 1-2.

* Louis J, Cisz, IlI, Economic Squeexe Pushes Local Governments Towards Chapler 9, ].
CoORp. RENEWAL (June 18, 2008),
http://www.turnaround.org/Publications/Articles.aspx?objectID=9404.

* PORTER, WHITE & CO., ANALYSIS OF SEWER RATES AND PROJECTED FINANCIAL
STATEMENTS 6 fig. 3 (Sept. 5, 2007).

R-002778
Case 11-05736-TBB9 Doc 2217-9 Filed 11/15/13 Entered 11/15/13 14:02:59 Desc
C.344 Part211 Page 30f5



2010] FINANCING PLANS FOR JEFFCO SEWER 727

Sewer System Debt Service as of December 31, 2007
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In summary, as of December 31, 2007, before disaster struck,
Jefferson County’s sewer debt service pattern was (1) steeply in-
creasing over time (instead of level) and (2) irregular (instead of
smooth) as a result of multiple swap transactions.

The Jefferson County sewer debt structure is similar in a way to
the structure of subprime mortgages which proliferated in a num-
ber of housing markets during the middle part of the last decade.”
As in the case of Jefferson County, subprime mortgages were char-
acterized by low “teaser” rates and low debt service in the early
years.” Only when the teaser rates expired and much higher per-
manent rates kicked in, did homeowners realize that there was no
way they could pay their mortgages from current income, and the
mortgage market began to experience the defaults that led to the
financial crisis of 2007-2008.* Jefferson County commissioners,
both the honest and the dishonest, were severely frightened at the
prospect of having to raise rates, and most of the creative financial
structures employed were designed to postpone, for as long as pos-

“ Larry C. Lavender, current chief of staff of the minority for the U.S. House of
Representatives Financial Services Committee, first drew my attention to the paral-
lel between subprime mortgages and the Jefferson County financial structure.

© See What is a Subprime Mortgage?, INVESTOPEDIA,
http://www.investopedia.com/ask/answers/07/subprime-mortgage.asp (last vis-
ited Aug. 11, 2010).

“Ryan Barnes, The Fue That Fed the Subprime Meltdown, INVESTOPEDIA,
http://www.investopedia.com/articles/07/subprime-overview.asp  (last  visited
Aug. 11, 2010).
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sible, the day when rates would have to be raised substantially.'i In
arranging for a delay in rate increases, the professionals involved in
the financings removed the incentives to reduce the size of the
capital program. So long as Jefferson County could print money,
there was no need to avoid unnecessary capital expenditures, waste,
and outright corruption.

The aggressive nature of Jefferson County’s debt structure may
be best understood by a comparison of the Jefferson County and
the City of Adanta sewer revenue bond structures. Atlanta has a
combined water and waste water system and has been faced with
implementing an even larger sewer capital program than Jefferson
County, due to the fact that Atlanta had to separate its storm water
and sanitary sewer systems.”” The following table compares charac-
teristics of the two financing systems. Data for Jefferson County
comes from an official statement dated February 1, 1997, and data
for Atlanta comes from an official statement dated March 31,

1999.7
Characteristic Jefferson County Atanta
Revenue pledge Net Gross
Required revenue fund No Yes
(to protect cash from
diversion)
Required coverage Less than 1.0 to 1 110to 1
(less in  early
years)
Parity debt test Less than 1.0 to 1 1.10to 1
(less in early
years)

* See Potter, supra note 32 (showing the amounts of money financed with no tax
increases).

* BE&K Report, supra note 7, at 5-3.

" Jefferson County, Ala., Official Statement, Series 1997-A Sewer Revenue Refund-
ing Warrants & Series 1997-B Taxable Sewer Revenue Refunding Warrants (1997);
City of Adanta, Official Statement, Water and Wastewater Revenue Bond Series
(1999).
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Characteristic Jefferson County Atlanta
Audit By state examin- By national firm,
ers, dated nine- dated seventy-two
teen months after days after fiscal
fiscal year and ten year end, and
months prior to within one month
date of debtissue of date of debt
issue

Engineering feasibility No Yes

study

Rate study No, only limited Yes, frequent
rate projections

Affordability opinion No Yes

Rate increases author- Automatic rate Specific increases

ized in advance increases without authorized by gov-
political approval  erning body

The absence of an engineering feasibility study in connection
with the Jefferson County financing is noteworthy. It is customary
for disclosure documents in governmental utility revenue financ-
ings (and in taxable project financings with similar security provi-
sions) to include a written report by a firm of nationally recognized
consulting engineers. In 1997, the latest edition of Disclosure Hand-
book for Municipal Securities, published by the National Federation of
Municipal Analysts, recommended disclosure of a “feasibil-
ity/engineering study.” Such a study describes the results of a
comprehensive evaluation of the system being improved with the
proceeds of the financing; the engineering, budget, and appropri-
ateness of the proposed projects; forecast statements of income,
cash flow, and financial condition; the adequacy, appropriateness,
and affordability of existing and proposed rates; and anticipated
debt service covenants.” No such study has ever been done on the
Jefferson County sewer system. The BE&K study covered almost all

** NATIONAL FEDERATION OF MUNICIPAL ANALYSTS, DISCLOSURE HANDBOOK FOR
MUNICIPAL SECURITIES (1990).
* See generally BE&K Report, supra, note 7,
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of the topics customarily included in an engineering feasibility
study, but it was not prepared in connection with a financing and
was not disclosed in any official statement.” Paul B. Krebs & Asso-
ciates prepared some projections and analyzed rates in connection
with several debt issues, but their scope of work was limited and did
not include a comprehensive review of system engineering or capi-
tal budgets.”

In my opinion, no engineering feasibility study was prepared
because the Environmental Services Department did not want any-
one looking over their shoulders and because the engineering
firms who were closest to the Commissioner in charge of environ-
mental services were not experienced or competent in doing such
studies and did not want a national firm poaching on their terri-
tory. There is a question about whether local engineers worked
together to keep larger firms with a nationwide practice from doing
work in Jefferson County. Ihave been personally informed that the
U.S. Department of Justice investigated a potential conspiracy in
restraint of trade under antitrust laws but concluded that it could
not make a case.

An unusual feature of the Jefferson County financing structure
is the automatic rate increase ordinance adopted in 1997 at the
time of the original financing.” Not only were rate increases
stretched out and reduced in the early years by the back-ended
structure of sewer debt service, but the responsibility for raising
rates was largely removed from the Commission.” In order to en-
sure rating agencies, bond insurance companies, and bondholders
that necessary rate increases would be implemented, the ordinance
permitted the County’s Finance Director, an unelected official ap-
pointed by the President of the Commission, to increase rates to
meet indenture requirements without a vote of the Commission.™

Sewer rates adopted by the Commission have always been
thought to require a public hearing prior to adoption. The auto-
matic rate increase ordinance removed this annoying step in the

* See id.

* Federal Receivership Memo Opinion, supra note 3, at 10. Paul B. Krebs & Asso-
ciates was a potential candidate to do such a study, but it was not part of the inside
group of engineers.

** PUBLIC AFFAIRS RESEARCH COUNCIL OF ALABAMA, THE HISTORY OF THE JEFFERSON
COUNTY SANITARY SEWER SYSTEM 89 (2001), available at
http://parca.samford.edu/jeffco/History%200f%20the %o20]efferson %20County
%20Sewer%20System.pdf (chronicling the history of the Jefferson County sewer
system from 1973-1996).

® Id.

" Id.
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rate increase process and allowed commissioners to avoid a public
vote that might come back to haunt them at election time. Since
the adoption of the automatic rate ordinance, there has been only
one public hearing at which the Commission decided to depart
from the automatic rate ordinance.”

Until recently, Jefferson County never had a thorough study of
its sewer rates in which capital and operating costs were analyzed
and allocated to different classes of service, and the affordability
and reasonableness of rates were analyzed and determined. The
automatic rate ordinance made rate increases a mathematical proc-
ess, divorced from policy and political considerations. This has
turned out to be a mistake. Public hearings, however raucous,
might have protected the public from the incompetence and crimi-
nality that occurred.

Comparative analysis indicates that by 2006, Jefferson County’s
sewer operations were substantially less credit worthy than other
similar issuers analyzed by Standard & Poor’s.

S&P Ratings
Criteria AAA AA A BBB Jeffco

Population 394,515 195,144 54,723 247 640,000

A 131,505 54,268 16,318 3,699 141,000
Customers

‘Effective Buy-

ing incomeas  123.0 107.5 94.0 79.5 92.4
% US

Water Rate $15.27 $19.18  $22.78 $27.20 $32.81
Sewer Rate $20.84 $21.96  $24.67 $25.29  $58.40
Debt to plant 25% 31% 38% 45% 77%
Total Debt

Service Cov- 1.84 1.88 1.79 1.57 0.89
erage (x)

* See Thomas Spencer, Jefferson County panel recommends halting automatic sewer-rate
increase, BIRMINGHAM NEWS, Dec. 11, 2008, available al
http://www.al.com/birminghamnews/stories/index.ssf?/base/ news/ 1228986973
281170.xml&coll=2.

* JAMES BREEDING & JAMES WIEMKEN, STANDARD & POOR’S, RATINGSDIRECT: U.S.
MUNICIPAL WATER-SEWER RATING DISTRIBUTIONS AND SUMMARY RATIOS 6 (Dec. 12,
2006).
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BOND INSURERS AND RATING AGENCIES: THE BLIND LEADING THE
BLIND

How could debt securities based on such a poorly conceived
financial structure be brought to market? Again, this is the same
issue that arises in the case of subprime mortgages. The answer in
both cases is that third party financial guarantors provided the plat-
form on which the financings were based. In the case of Jefferson
County, there was actually a competition to provide bond insurance
on Jefferson County sewer debt.”

In late 1996 and early 1997 it was widely known that Jefferson
County would likely be issuing a significant amount of debt, and,
motivated by ego and the prospect of profit, all of the players in the
municipal bond world were anxious to participate. Several firms in
the business of providing insurance against the default of munici-
pal bonds were interested in Jefferson County’s business.” Propos-
als were solicited from these firms, and the County received pro-
posals for very low insurance premiums.” When successive propos-
als ended with premiums as low as allowable by insurance regula-
tors, the bond insurance firms continued to compete by proposing
ever more lenient security terms.” Thus, it is possible that the se-
curity provisions protecting bondholders under the Jefferson
County sewer indenture are the most lenient ever permitted for a
major project financing.

Bond insurance brought a AAA rating to the Jefferson County
debt, the same rate assigned to obligations of the United States of
America. Bond insurance had a pernicious effect because it caused
everyone to relax about the question of whether Jefferson County
could ultimately afford to pay off the bonds. Because lawyers, un-
derwriters, swap providers, bond purchasers, and even rating agen-
cies, never thought bond insurer default was a possibility, they ne-
glected to consider it. When the bond insurers failed, the rest of
the financing structure came tumbling down. S&P confirmed an
uninsured A rating on Jefferson County sewer debt in January 2008,

* William Selway & Martin Z. Braun, JPMorgan Swap Deals Spur Probe as Default
Stalks  Alabama  County, =~ BLOOMBERG  MARKETS, May 22, 2008,
http://www.bloomberg.com/apps/news?sid=aF_f8gLLNvn0&pid=20601109.
Z Federal Receivership Memo Opinion, supra note 3 at 6.

Id.
“ For additional information on the effects of insuring municipal bonds, see
TERRY AGRISS, MUNICIPAL BOND MARKET ISSUES: RECENT DEVELOPMENTS (BLACK &

VEATCH) (2008), available at
http://www.bv.com/Downloads/Resources/Reports/EMSMunibond20081222.
pdf.
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at a time the bond insurance companies were teetering on the edge
of disaster. Eighty-eight days later it issued a D (for “default”) rat-
ing on the same debt, conclusively demonstratmg its total lack of
understanding of the financing structure.’

The winner of the bond insurer competition was Fmanc:al
Guaranty Insurance Company (FGIC), then a subsidiary of GE.”
FGIC proposed the lowest insurance premium and the most lenient
credit terms, and thereby became the principal author of the Jef-
ferson County financing structure that proved so disastrous. S&P
reduced FGIC’s rating from AAA in January 2008 to BB in March
2008.” On the way from AAA to BB, FGIC's decline tripped cove-
nants in Jefferson County’s financing documents.” This caused a
dramatic increase in interest costs and eventually resulted in the
acquisition of a very large percentage of Jefferson County’s out-
standing debt by financial institutions who had backstop purchase
commitments outstanding or who were forced by the New York
Attorney General and the Securities and Exchange Commission to
buy auction rate securities whose sale was alleged to have been
fraudulent.”

Ironically, by the time FGIC imploded, it had been purchased
from GE by the Blackstone Group with financing arranged and
held by J.P. Morgan, which played the dominant role in 1ssumg
Jefferson County sewer debt and became its largest debt holder.”
FGIC is the moving force behind the lawsuit filed by the indenture
trustee and the bond insurance companies. I have wondered
whether FGIC is a stalking horse for its beneficial owner, J.P Mor-
gan, under circumstances in which J.P Morgan would have to
struggle with various “unclean hands” defenses and lose statute of
limitation defenses if it were a direct party. Because of its domi-
nant role in creating and implementing Jefferson County’s sewer
financing scheme and because of its close connection to the fraud
that occurred, J.P. Morgan should be brought out of hiding and
made to face the music in all relevant court proceedings.

61

See, e.g., Material Event Notice, supra note 10, at 1-2; Whitford, supra note 3, at 120;
Shelly Sigo, Jefferson County Remedial Plan Under Wraps, BOND BUYER (April 24,
2008), http://www.bondbuyer.com/issues/117_77/-286819-1.html.

% See Material Event Notice, supranote 10, at 1-2,

® Id,

" Id.

*® See, e.g., id.

% See FGIC Oumership, FIN. GUAR. INS. Co.,

http://www.fgic.com/investorrelations/ corporategovernance/ fgicownership.jsp
(last visited Aug. 12, 2010).
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FGIC's implosion resulted from its guarantees of securitized
subprime mortgages.” Recognition that such guarantees were im-
provident was the initial cause of rating agency downgrades.”
These initial downgrades undermined the Jefferson County financ-
ing structure leading to downgrades of Jefferson County debt,
which in turn led to further downgrades of FGIC and other bond
insurz;gnce companies that were involved with Jefferson County by
2008.

The financial guaranty business has historically been regarded
as highly risky. With few exceptions, Lloyd’s of London has long
prohibited its members from participating in this type of business.”
In the United States, financial guaranty insurance has been limited
to home mortgages and municipal bonds until recently. Municipal
bonds were typically underwritten to a “zero-loss” standard.” Only
in the last decade were other risks added to the list of those eligible
for insurance, which came to be delivered in the form of credit
default swaps, a structure invented at J.P Morgan.”

The Chairman of the Association of Financial Guaranty Insur-
ers, in testimony before the New York Assembly Standing Commit-
tee on Insurance on March 14, 2008, explained how the financial
guaranty insurance business came to expand into riskier areas.”

Investors . . . benefit from the financial guaranty insurer’s:
e experienced credit selection;

¢ ongoing surveillance;

* Selway, supra note 6.

® Id.

® Id.

™ Tim Reason, The Uncertainty of Surety, CFO MAGAZINE, Sept. 1, 2002, available at
http://www.cfo.com/article.cfm/3006174/c_2984346/?f=archives.  (“Lloyd’s of
London . . . has banned financial guaranty sureties since the end of the Boer War
in 1902, when speculative ventures fueled by military spending and underwritten
by the insurance consortium collapsed.”).

" “One such standard is what is known as ‘zero-loss’ underwriting. This means
confirming that the issuer is so strong—or is providing such ironclad protections
in the bond issue—that the insurer believes it will sustain no losses. Zero-loss un-
derwriting in the municipal bond industry contrasts with the actuarial approach
used by multiline insurers, which assumes a certain level of losses will be sus-
tained.” Securities Industry and Financial Markets Association, About Municipal
Bonds: How Are Issues Selected for Insurance?,
http://www.investinginbonds.com/learnmore.asp?catid=88&subcatid=55&id=113.

™ Jesse Eisinger, The $58 Trillion Elephant in the Room, PORTFOLIO.COM (Oct. 15,
2008), http://www.portfolio.com/views/columns/wall-street/2008/10/15/Credit-
Derivatives-Role-in-Crash.

® Sean W. McCarthy, Chairman, Association of Financial Guaranty Insurers, Re-
marks before the New York Standing Committee on Insurance (Mar. 14, 2008).
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o effective enforcement of remedies;

¢ and in the extreme case, protection against default.

. .. [T]he low risk, conservative reward municipal bond insur-

ance business alone cannot sustain a healthy monoline [bond

insurer], which requires diversification in order to maintain
underwriting and pricing discipline when spread cycles in cer-

tain sectors are unfavorable.”

After wrongly claiming credit for what it did not deliver prior
to the largest default of insured municipal debt (Jefferson County),
Mr. McCarthy argued that the “low risk” bond insurance business
needed to take on higher risk in order to earn higher margins.”
This was the fundamental failure of most of the financial services
industry in the last decade, and of their regulators as well. County
administrators forgot that the first law of finance is that risk and
return are directly related and that you do not realize return with-
out assuming risk.

In summary, the immediate cause of Jefferson County’s de-
scent into financial difficulty was the incompetence of the bond
insurers and the rating agencies. Whatever the underlying sound-
ness of the finances of the Jefferson County sewer system (and they
were unsound), the sewer financing structure depended upon the
continued high rating of the bond insurers.”” When the rating
agencies downgraded the bond insurers, the County’s interest rates
went up and principal payments accelerated to such an extent that
revenues available for debt service were no longer sufficient to
permit timely payment.” This caused the County to default as a
practical matter, which caused the rating agencies to further down-
grade the bond insurers, resulting in a disastrous feed-back loop.”

INTEREST RATE SWAPS: INVITATIONS TO FRAUD

For many years it was known in financial circles in New York
and elsewhere that J.P. Morgan was abusing Jefferson County in
interest rate swap transactions.” The term “abuse” understates the
seriousness of J.P. Morgan’s actions. At one point there was indus-
try gossip that the governing body of the Municipal Securities

"1
™ Id.

" Selway, supra note 6.
77 Id

8 ] d
* Id.
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Rulemaking Board, a principal regulator of the tax exempt bond
business, discussed the swaps that J.P Morgan was doing with Jeffer-
son County but did not take action.”

The first abuse happened on March 5, 1997. Raymond James
& Associates, Inc. was the managing underwriter of a $175 million
sewer revenue fixed rate debt and swap adviser to the County on a
related interest rate swap.” Simultaneously with the issuance of the
debt, the County entered into an interest rate swap with J.P Mor-
gan, converting the fixed interest rate on the $175 million in debt
to a floating rate for ten years.” Under the swap as executed, J.P
Morgan paid Jefferson County 4.814% and Jefferson County paid
J.P Morgan the PSA Municipal Swap Index rate, a floating rate set
weekly.” Based on market indications that Professor Robert Brooks
of the University of Alabama and I received from large swap deal-
ers, including Chase Bank, which was later acquired by J.P. Morgan,
the fixed rate that J.P Morgan should have paid Jefferson County
was over 5.0%.

At my suggestion, Commissioner Bettye Fine Collins attempted
to obtain further explanation of the interest rate swap and related
debt. This was the first interest rate swap negotiated by the Com-
mission. In addition, the swap documents were presented for ap-
proval in the absence of the Finance Director, who was out of town.
Commissioner Collins succeeded in delaying consideration of the
swap for a few hours so that the Finance Director could return to
Birmingham and explain the transaction. A transcript of discus-
sions before the Commission concerning the swap reveals a great
deal of imprecision and confusion.” The swap transaction was not
well explained or justified and there were several mistakes in dis-
cussing the cost of the transaction as compared to other alterna-
tives available to the Commission.

As the hours went by, the pricing on the swap changed by al-
most $300,000 to the detriment of the County.“ Proponents of the
swap sought to place responsibility on Commissioner Collins for

® Id.

* See Selway, supra note 57 (stating that Raymond James & Associates, Inc. was
involved with Jefferson County finances in 1997).

* Katherine M. Reynolds, Alabama County’s Swap Entangled in Political Controversy,
Bonp BuvER  (Aug. 25, 1997), hutp://www.highbeam.com/doc/1Gl1-
19696519.html.

® Id.

™ See Notes Taken from the Minutes of the fefferson County Commission Meeting (Mar. 5,
1997).

* Steve Visser, Commissioners’ Delay Costs County $900,000, BIRMINGHAM NEWS, Mar.
6, 1997, at 1A,
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2010] FINANCING PLANS FOR JEFFCO SEWER 737

this added cost, despite the fact that volatility is always present m
the swap market and markets could have just as easily improved.”
The Birmingham News aided and abetted this deception in its report-
ing and published the following cartoon:

Stantis

Mg e e
87

During his career in Birmingham, cartoonist Scott Stantis drew

major problem with the Jefferson County sewer financing structure
was that there were too few questions asked by the Commissioners,
the media, the Birmingham business leaders, the lawyers involved
in the financing, the rating agencies, the bond insurers, and the
bond purchasers. The Emperor wore no clothes and no one
opened their eyes wide enough to realize it.” More importantly,

® Id.; see also Bettye Fine Collins, Editorial, Readers’ Opinions, BIRMINGHAM NEWS,
Mar. 16, 1997, at 2C (letter from Commissioner Collins to The Birmingham News
in an attempt to “set the record straight” concerning the interest rate swaps).

® Scott Stantis, BIRMINGHAM NEWS, Mar. 6, 1997, Copyright, 1997, The Birming-
ham News. All rights reserved. Reprinted with permission.

* Remarks made by Bettye Fine Collins to James H. White, IIL

% HANS CHRISTIAN ANDERSON, THE EMPEROR'S NEW CLOTHES, (C.A. Reitzel 1853)
(1853).

R-002789
Case 11-05736-TBB9 Doc 2217-11 Filed 11/15/13 Entered 11/15/13 14:02:59 Desc
C.344 Part213 Page 4 of4



738 CUMBERLAND LAW REVIEW [Vol. 40:3

the Stantis cartoon tended to validate the actions of the profession-
als involved in the transaction and enable future abuses. J.P Mor-
gan and other swap providers could charge whatever they wanted
with the expectation that those questioning a transaction would
likely be ridiculed. In March 1997, Charles LeCroy was employed
by Raymond James & Associates, Inc.”” Sometime later, LeCroy
joined J.P Morgan and began to engage in questionable swap
transactions with Jefferson County and other issuers.” In SEC v.
LeCroy,” the SEC complaint alleged that, based on tape recordings
from J.P Morgan, LeCroy and Douglas MacFaddin funneled com-
pensation to friends of Jefferson County commissioners, including
Bill Blount, for the purpose of motivating the commissioners to
vote for J.P Morgan financing plans and for ].P Morgan swaps.”

Testimony in the Larry Langford trial and information in the
LeCroy complaint indicate a trail of money that ran from J.P Mor-
gan, to Goldman Sachs, to Blount, to Langford.” Thus, J.P Morgan
and Goldman Sachs became bag-men, furthering the corruption of
Blount and Langford.

J.P Morgan’s ability to pay large sums of money to individuals
and firms who were acknowledged, in taped telephone calls, as not
contributing materially to financings was made possible by gross
mispricing of these swap transactions. LeCroy worked from Or-
lando, Florida, not New York, and was thought to earn compensa-
tion well above what was customary for an individual with his status
and title at J.P Morgan.” This should have been a tipoff to J.P
Morgan management. LeCroy was paid large amounts of money
for arranging transactions that would be active for many years, and
he suffered no economic pain when the house of cards he built
came tumbling down. The books and records of J.P Morgan,
unless they have been destroyed, would confirm the profitability of
the Jefferson County swaps in comparison to other swaps executed
by J.P Morgan.

From March 5, 1997, to June 10, 2004, Jefferson County exe-
cuted $6.692 billion in notional amount of swaps in twenty-three
swap agreements, fifteen of which were with J.P Morgan.” The to-
tal debt outstanding at any time to which these swaps were related
was less than half this amount, $3.2 billion, indicating that J.P Mor-

:" Selway, supra note 6.
' 1d

” No. 09-CV-02238 (N.D. Ala. Nov. 4, 2009) (Complaint filed November 4, 2009)
* Id. at 2.

* Id. at 9-16.

* Statements made to James H. White.

* See Potter, supra note 32.
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gan and others were in effect “churning” swaps.” A graphic depic-
tion of the interest rate swaps in relation to the debt issues follows.
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In early 2007, our firm reported publicly that the twenty-three
swaps were mispriced by more than $80 million in the aggregate, to
the detriment of Jefferson County. Our actual number totaled
$93,519,182. This estimate was initially criticized by some of those
involved in the transactions, but as time has gone by and details
have emerged of how the transactions were motivated, we believe
that the estimate was conservative. We will probably never know
the extent of the fraud against Jefferson County because reports on
the details of swap transactions was not required. We have good
information on the Jefferson County swaps, but the public and in-
dependent swap advisers have not had access to information on
other swaps executed by other parties in the same time frame. Had
it chosen to do so in a timely fashion, the SEC could have deter-
mined how J.P Morgan valued these swaps based on their own re-
cords. The SEC either failed to do so or has not disclosed the in-
formation that it found.

Swap dealers have fought to avoid public disclosure of swap
transactions, and they have been assisted in this fight by the Federal
Reserve Board.” Chairman Alan Greenspan thought it best to leave
determination of swap prices to the “market” in the mistaken as-

* Selway, supra note 6.

*® Gretchen Morgenson & Don Van Natta Jr., In Crisis, Banks Dig in for Fight Against
Rules, NY. TIMES, May 31, 2009, at Al, available at
http://www.nytimes.com/' 2009/06/01/business/01lobby.html.
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sumption that efficient pricing would result.” Mr. Greenspan mis-
applied efficient market theory in reacting adversely to the call for
more transparency in swap pricing. The efficient market theory
says that free markets produce prices that generally reflect available
information.'” The theory does not say that markets are inherently
efficient, particularly when relevant information is not available. By
failing to ensure transparent reporting of swap prices, the Federal
Reserve Board has been responsible for the absence of good in-
formation and thus inefficient markets, and Jefferson County has
suffered mightily as a result. To be efficient, financial markets re-
quire rapid and accurate dissemination of relevant information."
A party with information will always be able to take advantage of a
party without information, just as J.P Morgan took advantage of
Jefferson County on multiple occasions. The major thrust of fed-
eral securities law is to make securities markets efficient by requir-
ing disclosure of relevant information. Unfortunately, at the urg-
ing of J.P. Morgan and other major swap dealers who want to make
more money in an unregulated market where access to knowledge
is unequal, Congress has, until very recently, chosen to exempt
swaps from disclosure requirements, thereby making the fraud that
occurred in Jefferson County possible.

In early July 2010, Congress passed the Dodd-Frank Wall Street
Reform and Consumer Protection Act, which purports to address
the issues raised above concerning the opacity of swap pricing.'”
Whether the act will be effective in preventing abuses is dependent
on the content of regulations mandated by the act and the effec-
tiveness of the enforcement of these regulations.

In November 1997, I drafted a letter, which Commissioner
Collins sent to the Securities and Exchange Commission, complain-
ing about the March 5, 1997, swap transaction and enclosed a

® Patrice Hill, Greenspan Deflects Blame for Crisis, WASH. TIMES, Apr. 8, 2010, available
at http://www.washingtontimes.com/news/2010/apr/08/greenspan-links-fannie-
freddie-to-crisis/.

' See id.

' DICTIONARY.COM,

http://dictionary.reference.com/browse/ efficient+marketthypothesis (last visited
Aug. 12. 2010). :

'® See Hill, supra note 99. It may be that failure to disclose the excessive spreads on
the J.P Morgan interest rate swaps in official statements constitutes fraud under
Section 12 of the Securities and Exchange Act of 1934 and Alabama law, in that
such disclosure would arguably be material to a prospective purchaser of debt.

' Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-
203, 124 Stat. 1376 (2010).
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number of exhibits.'” For many years there was no response to this
letter. Then, in 2007 and again in early 2009, Congressman
Spencer Bachus re-sent this letter to the SEC."™ As in the case of
the Bernie Madoff fraud (and a number of other similar cases), the
SEC's failed response led to a continuation of questionable and
fraudulent activity. Furthermore, the recent SEC settlement with
J.P. Morgan' has provided insignificant relief when viewed from a
comprehensive prospective of what has happened to Jefferson
County.

More recently, Commissioner Jim Carns wrote the SEC to ask
for a comprehensive investigation of the Jefferson County sewer
financing, similar in scope to the investigations of the financial cri-
sis of the City of New York, the Washington State Public Power Sys-
tem, the City of Miami, and others."” SEC Chairman Shapiro re-
sponded to Commissioner Carnes that the SEC is not interested in
investigating further the Jefferson County sewer financing."” We
are witnessing once again what happens when the watch-dog does
not bark.

WHAT MOTIVATED J.P. MORGAN?

What motivated J.P. Morgan, one of the leading financial insti-
tutions in the world, to engage in the sort of conduct that has been
disclosed in the case of Jefferson County? Was it just a few rogue
bankers and traders, or was it something deeper? Most, if not all,
of the J.P. Morgan bankers with any contact to Jefferson County are
no longer with the company.” There is, however, a story that is
relevant,

In the late 1990s, Joe Mysak, formerly a columnist for the
Bond Buyer, was editor of a publication called Grant’s Municipal

' Letter from Bettye Fine Collins, Commissioner for District IV, Jefferson County
Commission, to Securities and Exchange Commission, (Nov. 1997) (on file with
author).

" Letter from Spencer Bachus, Congressman for the Sixth District of Alabama,
United States Congress, to Securities and Exchange Commission (2007 & 2009)
(on file with author).

"% Mary Williams Walsh, J.P. Morgan Settles Alabama Bribery Case, N.Y. TIMES, Nov. 4,
2009, at B1.

" Letter from Jim Carns, Commissioner for District V, Jefferson County Commis-
sion, to Mary L. Schapiro, Chairman, Securities and Exchange Commission (May
27, 2009) (on file with author).

'% Letter from Mary L. Schapiro, Chairman, Securities and Exchange Commission,
to Jim Carns, Commissioner for District V, Jefferson County Commission (Feb. 18,
2010) (on file with author),

' Selway, supra note 57.
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Bond Observer (Observer)."* On September 24, 1997, Professor
Robert Brooks and I were speakers on the subject of variable rate

2008, quote McColloch as follows:

Investment bankers have an opportunity to offer a broader
product line to issuers than just bond underwriting, which is
fortunate, because revenues from traditional municipal sales,
trading and underwriting no longer form the foundation of a
prosperous business. In fact, if one analyzes the circumstances
of the firms that have abandoned the business, the constant in
each case was that management defined the business too nar-
rowly. If you position yourself as just a bond house, you won't
be profitable enough to survive in today's municipal business.""’

McColloch was making the same point about the public fi-
nance business that Sean McCarthy later made about the municipal
bond insurance business: the traditional, conservative business did
not make enough money to satisfy Wall Sureet objectives. To
achieve individual and institutional objectives, it was necessary to
take on more risk. Thus, J.P. Morgan added municipal derivatives
to its bag of tricks. Suddenly, issuing municipal debt became an
intermediate objective on the path to engaging in municipal de-
rivatives transactions. Underwriting municipal debt was a transpar-
ent, low margin business. Derivatives were a black box, high mar-
gin business."” To J.P. Morgan, Jefferson County was not an oppor-
tunity to provide service or assist with debt financing; it was an op-
portunity to make money by doing derivative deals. It was a dra-
matic departure from the J.P. Morgan mantra of “doing only first-
class business, and that in a first-class way.”"*

& Ltp,,
ents.php? 2, 2010).
nference sponsored
Sept. 25, m speech)
(on file with author).
112 ld.
" Id.

" See supra note 73-75 and accompanying text.
" Thomas Tan, The Subprime Crisis Has Quieted, But Hasn't Gone Away, SEEKING ALPA
(Oct. 5, 2007), http://seekingalpha.com/article/48975-the-subprime-crisis-has-

J-P. MORGAN CHAsE & Co., available at
mc/about/busprinciples (quoting statement made
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The creative financial structures J.P. Morgan invented during
the last fifteen years have been used by J.P. Morgan and others to
wreck havoc in the financial markets. The latest thing can fre-
quently bring benefits to clients, but its very newness obscures the
risks involved. Whether the client has been Enron or Jefferson
County, J.P. Morgan clients have suffered greatly from a business
model that called for new, innovative services as a means of making

the Jefferson County story.

ONE CANNOT MANAGE WHAT ONE CANNOT MEASURE

Over the more than thirty years that I have been an observer of
the financial affairs of Jefferson County, I have been continuously
bothered by the failure of the County to provide up-to-date finan-
cial information. The comparative analysis of the Jefferson County
and Atlanta debt offerings described earlier illustrates my point.
Historically, by the time Jefferson County published audited finan-
cial statements, the information was so stale that it was of very little
value.

Under the Langford administration, the Budget Management
Office of Jefferson County began to report directly to the President
of the Jefferson County Commission rather than to the Finance
Director, and the actual budgeting process was so deficient as to be
out of compliance with state law. There was no systematic prepara-
tion of financial statements for any period that permitted compari-
son of actual results to the budget in a format meaningful to mem-
bers of the County Commission or to third parties.

by J.P. Morgan, Jr. on May 28, 1933, to the S. Subcommittee on Banking & Cur-
rency).

"V See Conferences, CASGRAIN & Co., L1D.,
http://www.casgrain.ca/en/newsandevents.php?id=6 (last visited Aug. 12, 2010).
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In addition, under Commission President Langford and con-
tinuing under Commission President Collins, the second and third
positions in the Finance Department were empty for an extended
period. As a consequence, for a number of years the Finance De-
partment did not (and still today does not) have the capacity to
close the County's books at the end of a fiscal year and produce
audited financial statements in a form complying with governmen-
tal accounting rules."® The County has been forced to hire a firm
of certified public accountants to prepare financial statements,
which are then audited by the state examiners, or, more recently,
by a second firm of certified public accountants.”” Most recently,
however, the County has failed to hire private firms to prepare or
audit financial statements. Moreover, the state examiners have de-
clined to audit the County under governmental accounting rules,
although they are in the process of performing a compliance audit
looking for violations of law."™

One of the reasons that the County decided not to hire private
firms to close its books and audit its financial statements is that the
cost of such services had grown. The cost is so high because the
County's financial systems are in considerable disarray.” During
the Langford administration, and perhaps before, the County de-
cided to upgrade its financial systems and chose to install a SAP
system after a committee of mid-level county managers undertook
an evaluation process and recommended another system.”™ When
the County signed contracts providing for the purchase and instal-
lation of the SAP system, the finance director was designated as the
County’s representative under the contracts. Subsequently, how-
ever, both the finance director and the Director of Information
Technology were instructed to have nothing to do with the installa-
tion, which was managed entirely by consultants and mid-level

"8 See Barnett Wright, Unaudited Records Trip Deal on Jefferson County Bonds,
BIRMINGHAM NEWS, Mar. 28, 2010,
http://blog.al.com/ spotnews/2010/03/ unaudited_records_trip_deal_on.html
(noting that Jefferson County has not had a proper audit of its finances since fiscal
ear 2007).

" Id.

Aug. 12, 2010).
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never seen a monthly financial statement for any department or
activity of the County, much less the County as a whole, or any fi-
nancial statement comparing actual to budgeted performance. I
am sure there must be at least a few departments with such finan-
cial statements, but they have been the exception rather than the
rule. Additionally, I have never seen an interpretation of depart-
mental financial statements employing quantitative, non-financial
data measuring output or performance of a department. In short,
financial management methods commonplace more than fifty years
ago are mostly unknown in Jefferson County.

The lack of interim and annual financial statements, the defi-
ciencies in the financial system, and the lack of reliable manage-
ment information are themselves risk factors that should have
emerged in a competent due diligence investigation by J.P Morgan
and other underwriters and should have been disclosed in the offi-
cial statements pursuant to which securities were offered. The rat-
ing agencies knew about the problems with financial information
but issued their ratings anyway. The bond insurers would have
known about the problems had they conducted even the most su-
perficial investigation. As financial advisor to the County from
April 1, 2007 to July 10, 2008, we took the position that the lack of
good financial information meant that the County could not pub-
licly issue debt without violating the anti-fraud provisions of state
and federal securities laws. Thus, any restructuring plan that con-
templated the public issuance of debt was, and remains today, a
nonstarter.

Jefferson County’s problematic financial systems are on par
with the situation at HealthSouth when massive fraud was discov-
ered at that company. HealthSouth attacked its problem by hiring
a leading turn-around-management consultant, Alvarez & Marsal,
which brought in scores of accountants to reconstruct Health-
South’s financial records.” In spring 2008, our firm and others

' See Barnett Wright, Commission OKs New Software Office, BIRMINGHAM NEWs, Oct.
17, 2007, at Local 2, available at 2007 WLNR 20452606 (quoting Commissioner
Shelia Smoot as stating the problem with the new SAP system was that the Infor-
mation Technology Department was left out of the new system implementation).

™ See id.
' Bryan Marsal & Guy Sansone, ALVAREZ & MARSAL, Healthsouth: The Road to Recov-
ery, (2005)’
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recommended that Jefferson County employ Alvarez & Marsal,
principally for the purpose of reconstructing the County’s financial
statements and stabilizing its financial systems. That recommenda-
tion was rejected by the Commission due to high costs and concern
that the Commission would be ceding control of an important
County function to an outsider. In retrospect, failure to hire Alva-
rez & Marsal has been a costly mistake.

SYNTHETIC FIXED RATES; RISKS OVERWHELM BENEFITS

Prior to October 2002, over 95% of Jefferson County’s sewer
debt was fixed rate.”™ By the fall of 2002 the County was obligated
under financing agreements to raise sewer rates by ever larger
amounts. This obligation was anticipated to cause political con-
cerns for the county commissioners.” Not wanting to let such a
crisis go to waste, J.P. Morgan came up with a structure that-had the
potential to reduce interest costs and debt service in the near term,

th increases, while providing J.P Morgan
th lot of money.”™ The risks of the struc-
tu in early 2008 when it fell apart.” The

following chart shows the conversion of fixed rate to synthetic fixed
rate financing that occurred in 2002 and 2003, principally, but not
entirely, under the leadership of Larry Langford."

http://www.alvarezandmarsal.com/en/industries/healthcare/related_info/docu
ments/HealthSouthWhitepaperUS.pdf.
'* Complaint at 8, Jefferson County v. JPMorgan Sec., Inc,, No. CV-2009-903641

(Ala. Cir, Ct. Nov. 13, 2009), available at
hup://ftpcontent.worldnow.com/wbrc/docs/jeffcojpmorgansuit.pdf.

" Id. at 810.

" Id.

" Id. at 10.

' See id. at 8-10; see also In e J.P. Morgan Sec., Inc., Sec. Act Release No. 9078,
Exch. Act Release No. 60928, Admin. Proceeding File No. 3-13673, at 3-10 (Nowv. 4,
2009), available at http:/ /www.sec.gov/litigation/admin/2009/33-9078.pdf.
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J.P Morgan’s proposed structure was a synthetic fixed-rate is-
sue in which the County issued variable rate bonds and then
swapped the variable rate to a fixed rate.” The following chart
illustrates the structure.

Fixed Rate
Bondholders
67% of IM LIBOR SIFMA Index
Swap Agreement Indenture

A comparison of some of the important features of fixed and syn-
thetic fixed rate debt is presented in the following table:

Feature Fixed Rate Synthetic Fixed Rate
Interest rate costs Lower

' See Ken Wells, Armageddon in Alabama Proves Parable for Local U.S. Governments,
BLOOMBERG (Oct. 19, 2009),
http://www.bloomberg.com/apps/news?pid=20601109&sid=a6QpSf.s4NaA;  Ac
crued Interest, The Cautionary Tale of Jefferson County (Mar. 30, 2008),
http://accruedint.blogspot.com/2008/03/ cautionary-tale-ofjefferson-county.html
(last visited Aug., 12, 2010).
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Feature Fixed Rate Synthetic Fixed Rate
Financing costs Higher
Transparency of fi- High Low (swaps opaque)
nancing costs
Complexity Low High (many firms

continuously in-
volved)
Stability of financing High Low (important fi-

nancing agreements
periodically renego-
tiated)

Credit enhancement Assumed by debt Assumed by County
risk holder

Careful review of this table reveals that the synthetic fixed rate
structure is much riskier than the fixed rate structure. This should
not be surprising because in the financial world, greater benefit is
usually accompanied by greater risk. The County anticipated very
low rates (approximately 4.2% over 40 years) but it incurred more
risk to obtain these lower interest rates.””

What turned out to be the most important risk was that the
credit enhancement entities (the bond insurers) could be down-
graded. When this happened to the relatively small portion of
county fixed rate debt, there were no consequences to the
County.” The debt lost value, but the holders of the debt incurred
this loss, not the County.™ When the insurers of the synthetic
fixed rate debt were downgraded, however, the County’s debt ser-
vice ratcheted up, effectively doubling or tripling, because the
County’s debt service obligations were effectively tied to the credit

¥ Selway, supra note 6; Notice, Sewer Revenue Warrants, Jefferson County Dep't of
Fin., 24 (June. 5, 2009) [hereinafter Notice]; Dick P. Smith, Standard & Poor's
Updates Results of Its Bond Insurance Stress Test For Revised Assumptions, STANDARD &
POOR’S 1 (Jan. 17, 2008),
hutp://www.ambac.com/pdfs/RA/S&P%20Updates %20Results %200£%201ts% 20

Bond%20Insurance%20Stress%20Test%20For%20Revised % 20Assumptions%20%

2801-17-08%29. pdf.

' Notice, supra note 132, at 4-6.

™M See id.
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rating of the bond insurers, and a small decrease in the credit rat-
ing of the bond insurers had an unforeseen, catastrophic effect on
the County.” The County and others have now sued the bond in-
surance companies claiming damages for the alleged obligation of
the bond insurance companies to maintain their high credit rat-
ings."

The risk that the bond insurance companies could be down-
graded was not disclosed in county official statements or foreseen
by the professionals involved.”” Everyone thought that the rating
agencies would be monitoring the bond insurance companies.
Unfortunately, both the rating agencies and the bond insurance
companies got greedy. The bond insurance companies wanted to

earn more nsuring securities created
from subpri ets,” and the rating agen-
cies wanted es.”” Everyone forgot that

the financial guaranty business is risky, especially outside the rela-
tively safe public finance area where default rates are historically
very low and actual losses historically miniscule.

The bond insurers suffered from an agency problem.” They
had collected insurance premiums in the expectation that they

'* See Statement by Jim Carns, Jefferson County Comm’r, Restructuring of Sewer
System Debt (July 11, 2008) (on file with author), available at
www jimcarns.com/pdfs/pressrelease.pdf; Notice, supra note 132, at 6, 8 ; Russell
Hubbard & Barnett Wright, Rating on Key Jeffco Bond Cut to Junk’ Bankruptcy Risk Up
as Sewer-Bond Status Dips, BIRMINGHAM NEWS, Mar. 1, 2008 at Al; Bob Sims, Jefferson
County's Sewer Bond Swap Bill Balloons to $735 Million, Dec. 16, 2008,
http://blog.al.com/businessnews/2008/12/jefferson_countys_sewer_bond_s.

html.
" Eric Velasco, Jefferson County Sewer Bond Trustee Turns lo State Court in Segking Re-
ceiver, BIRMINGHAM NEwWs, Aug. 4, 2009,

http://www.al.com/news/birminghamnews/metro.ssf?/base/news/12493737459
8890.xml&coll=2; Barnett Wright, Jeffco Suit Seen as Tough Sell Experts: Past Corrup-
tion a Factor, BIRMINGHAM NEWS, Aug. 4, 2009, at A15; SEC Investigation of Jefferson
County Bond Deals: A setilement, a Complaint and More, BIRMINGHAM NEwS, Nov. 5,
2009,
http://blog.al.com/businessnews/2009/11/sec_investigation_of_jefferson.html;
Barnett Wright, Jefferson County Exposed to ‘Unconscionable Degree’ of Risk in Bond
Deals, Lawsuit against Firms, Langford Claims, BRMINGHAM NEws, Nov. 14, 2009,
http://blog.al.com/birmingham-news-
stories/2009/11/jefferson_countys_suit_mirrors.html; Barnett Wright, judge to
Hear Sewer Lawsuit, BIRMINGHAM NEWS, Dec. 5, 2009, at B1.
¥ See Notice, supra note 132, at 5-6.
'* See Bernhard Grossfeld & Hansjoerg Heppe, The 2008 Bankrupicy of Literacy — A
Legal Analysis of the Subprime Mortgage Fiasco, 15 L. & BUS. REV. AM. 713, 737 (2009);

at7.

note 138, at 718, 734.

5 and accompanying text.
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would maintain AAA ratings to protect the value of debt over many
years.”" In the case of long-term debt, their obligation was to the
holders of the bonds, although the insurance premiums were paid
by Jefferson County." But those deals were done, the premiums
were paid, the profits were booked in the past, and the bond insur-
ers wanted to make money during the current year and their ex-
ecutives wanted bonuses in the current year. So they began to in-
sure riskier deals for larger margins, and the beneficiaries of their
outstanding policies paid the price when the risky deals came un-
done."® No doubt, the bonuses were not returned."

Similarly, the rating agencies issued their ratings for the bene-
fit of debt holders and debt purchasers, but their fees were paid by
issuers."” They had to please issuers to make more money." Rat-
ing agency officials took home the money, and the debt holders
took it in the ear.'’

DEFINING REASONABLE: A JOB FOR LAWYERS, JUDGES, AND
ECONOMISTS

The power of Jefferson County to impose sewer service charges
is based on Amendment 73 to the Alabama Constitution of 1901,
which requires that rates be “reasonable and nondiscriminatory.”®
The requirement that rates be nondiscriminatory may limit flexibil-
ity and creativity in devising rate schemes. The requirement that
rates be reasonable is an important but ambiguous limitation on
the power of the County (and a receiver or court) to raise rates.

The proper interpretation of “reasonable” in this context is
important because debt holders and bond insurance companies are
suing the County and seeking appointment of a receiver to raise
rates.'” In early September, 2010, the trial judge determined that a

"' Notice, supra note 132, at 4.

"* See Material Event Notice, supra note 10, at 3,

Notice, supra note 132, at 4.

"Vikas Bajaj & Julie Creswell, 8 Banks Discuss Aid for Bond Insurer, N.Y. TIMES, Feb.
2, 2008, at C2.

** Caitlin M. Mulligan, From AAA to F: How the Credit Rating Agencies Failed America
and What Can Be Done to Protect Investors, 50 B.C. L. REv. 1275, 1278-79 (2009);
Louise Anderson, State Bond Banks: Municipal Borrowing Made Easy, COUNCIL OF
DEVELOPMENT FINANCE AGENCIES,
hitp://www.cdfa.net/cdfa/cdfaweb.nsf/pages/statebondbanksanderson.htmi.

" Cf. Mulligan, supra note 145, at 1278-79.

W See id.

" ALA. CONST. amend. 73.

"* See Material Event Notice, supra note 10, at 2.

143

R-002802
Case 11-05736-TBB9 Doc 2217-15 Filed 11/15/13 Entered 11/15/13 14:02:59 Desc
C.344 Part217 Page 2 of5



2010] FINANCING PLANS FOR JEFFCO SEWER 751

receiver was due to be appointed.” The debt holders (and by sub-
rogation, the bond insurance companies) are entitled to receive
the net revenues (gross revenues after expenses) from operating
the sewer system, and they have the right to require increases in
rates to cover debt service to the extent such increased rates are
reasonable.”” In the absence of a settlement of this litigation
(which will be difficult to achieve in the event that rate payers and
citizens are deemed to have standing to litigate the issue of reason-
ableness), extensive litigation will be required to resolve the issue.

Bank of New York v. Jeffer-

erting that sewer service

unreasonable.” In my
opinion, a doubling of rates would be ridiculous, but case law on
the issue of the reasonableness of utility rates is sparse.

In some of the leading Alabama cases, there has been testi-
mony by engineers on the issue of reasonableness.”” Standards
applied include whether the rates are necessary to cover expenses
and debt service and whether the rates are comparable to other
systems similarly situated.” More recently, following suggestions by
the Environmental Protection Agency, consultants have sought to
determine the “affordability” of rates by comparing sewer service
charges to median household income."” This approach has not yet
been supported by any Alabama case.

I believe that the courts will look to custom and practice in de-
termining the word “reasonable” in the context of utility rate set-
ting by governmental bodies and that, in addition to public law
cases and the concept of affordability, the courts will rely upon the

" Jefferson County Sewer to Get Receiver, Judge Says, BLOOMBERG BUSINESSWEEK,
http://www.businessweek.com/news/2010-09-07/jefferson-county-sewer-to-get-
receiverjudge-says.huml (last visited Sept. 16, 2010).
" See Complaint at 2-18, Bank of New York Mellon v. Jefferson County, Alabama,
No. C200902818 (10th Cir. Ala. 2009); Statement by Jim Carns, Jefferson County
Comm'r, Restructuring of Sewer System Debt (July 11, 2008) (on file with author),
available at www jimcarns.com/pdfs/pressrelease.pdf; Shelly Sigo, Jefferson County
Has  First  Missed  Payment, Bono  BUYER  (July 9,  2009),
http://bondbuyer.com/article. htm1?id=20090708RZRXUQ0OV&queryid=20501806
69&hitnum=1,
""No. 2:08-CV-01703-RDP (N.D. Ala. 2008).
" Report of the Special Master in Bank of New York Mellon v. Jefferson County,
Alabama, No. 2:08-CV-01703-RDP at 4347 (N.D. Ala,, filed Feb. 10, 2009), available
at hup:/ /blog.al.com/bn/2009/02/special%20master%201.pdf.
:: Cf. Shell v. Jefferson County, 454 So. 2d 1331, 1337 (Ala. 1984).

Id,
" Water and Sewer Financial Capacity and Affordability in EPA Region IV, ENVIL, FIN.
CTR., http://www.efc.unc.edu/projects/ W&SFinancialCapacity&Afford.htm (last
visited Aug. 12, 2010).

R-002803
Case 11-05736-TBB9 Doc 2217-15 Filed 11/15/13 Entered 11/15/13 14:02:59 Desc
C.344 Part217 Page 30of5



752 CUMBERLAND LAW REVIEW [Vol. 40:3
body of law and regulations applicable to for-profit utilities. The
following table sets forth a list of the principles that I believe appli-

cable and how they relate to the reasonableness of Jefferson County

sewer rates.

Principle
Necessary to cover expenses
and debt service (and main-
tenance capital expenses).

Affordability — ratio of sewer
bills to median household
income.

Comparison to other juris-
dictions.

Rate payers should not have
to pay for capital expendi-
tures and financing costs
that result from fraud.

Rate payers should not have
to pay for unnecessary capi-
tal expenditures.

Rate payers whose rates are
very high should not have to
pay for system expansion
not shown to be of benefit
to rate payers.

Rate payers should not have
to pay for incompetently
designed and gold plated
capital expenditures.

R-00
Case 11-05736-TBB9 Doc 2217-15 File

lication to Jeff
Rates necessary to cover expenses,
debt service, and capital expenses
would be extremely high under any
conceivable scenario that does not

include substantial forgiveness of
debt.

n L.oun

A tough standard for large parts of
Jefferson County, depending on how
applied.

Jefferson County rates come close to
the highest in the United States.
Atlanta rates are higher, as is Atlanta
median household income.

A problem for those seeking higher
rates.

A problem for those seeking higher
rates.

A problem for those seeking higher
rates.

A problem for those seeking higher
rates.

2804
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2010] FINANCING PLANS FOR JEFFCO SEWER 753

Principle Application to Jeffers un

Because of fraud and cor- Existing rates may be too high, not
ruption, legislative decisions too low.

regarding rates by Jefferson

County Commission not

entitled to deference.

At least one other definitional problem arises under the debt
indenture. Debt holders and bond insurance companies will likely
argue that net revenues should be used to pay debt service before
capital expenditures. The problem with this interpretation is that a
significant level of capital expenditures is required on an annual
basis to comply with the Clean Water Act,'” and Jefferson County is
under a federal court injunction to comply with the Clean Water
Act'® Because this injunction predates the debt indenture, it is
arguable that the debt holders come behind capital expenditures
necessary to maintain compliance with the Clean Water Act. A
court would have to consider that failure to comply with the Clean
Water Act would likely lead to curtailment of accepting new cus-
tomers on the existing system and possibly a reduction in net reve-
nues to the detriment of debt holders.

Jefferson County’s ability to subsidize sewer operations, even if
it desired to do so, is extremely limited. The County’s general fund
is in poor shape and it is facing default on its general obligation
debt.” Moreover, continuation of its occupational and business
license taxes will be subject to a vote by county residents in 2012
(although there will be attempts to avoid such a vote by claiming
that the vote mandated by state law is unconstitutional).'” Debt
holders and bond insurance companies are negotiating not just
with the County Commission, the governor, and the legislature of
Alabama, but with the people of Jefferson County who may be in a
position to do a lot of damage, if provoked, by voting against con-
tinuation of the occupational and business license taxes.

"7 See 1996 Consent Decree, supra note 2 (detailing the remedial actions necessary
fgr the County to comply with the Clean Water Act).

Id.
' See Kyle Whitmire, Birmingham's Hidden Deficil, BIRMINGHAM WEEKLY, Dec. 3,
2009, available al http://bhamweekly.com/birmingham/article-1332-
birminghamrss-hidden-deficit.html.
' David White & Kim Chandler, Jefferson County Occupational Tax Lawsuits
Expected, BIRMINGHAM NEWS, Aug. 16, 2009,
http://www.al.com/news/birminghamnews/metro.ssf?/base/news/ 12504105672
45540.xml&coll=2.
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In any case, it is important to remember that Jefferson
County’s sewer debt is non-recourse.”” As stated previously, the
deal cut with bondholders limits their recourse to net sewer reve-
nues. Several of the major players from Wall Street have com-
mented to me that “counties and municipalities do not default.” I
remind them of the default of the Washington Public Power Supply
System where bondholders received twenty-six cents on the dollar
for a?proximately $2.25 billion of bonds after a decade of litiga-
tion." Further, the Jefferson County case is distinguishable from
the Washington Supply System default by the significant degree to
which Wall Street participated in fraud. In fact, it would not be a
miscarriage of justice if J.P. Morgan and other Wall Street players
were required to assume responsibility for the entire $3.2 billion in
outstanding debt.

»163

REPRISE: “I HAVE MET THE ENEMY AND HE IS US.

One is tempted to place the blame for Jefferson County’s
problems on someone else. Larry Langford and Bill Blount say it
was the bond insurance companies. The lawyers and the engineers
say it was the bankers. Steve Sayler says we did not issue enough
debt. The Big Mules say whoever is at fault, do not declare bank-
ruptcy — raise taxes instead (but not on them). The rate-payers and
citizens say “they are all crooks.” Governor Bob Riley says bank-
ruptcy is immoral, and then he says nothing.

And then there are the questions. How could the big utilities
stand by while Jefferson County incurred five times as much debt

per customer as Alabama Power? ' How could the big banks stand

"®! See Sigo, supra note 151 (stating that the Jefferson County sewer debt is non-

recourse).

' See In re Washington Public Power Supply System Securities Litigation, 19 F.3d
1291 (9th Gir. 1994).

'®See supra text accompanying note 1; see gemerally 1 Go Poco,
http://www.igopogo.com/we_have_met.htm (last visited Sept. 9, 2010) (providing
background information on Walt Kelly's Earth Day cartoon).

' See The State of Full Cost Pricing: Full Cost Pricing Among Public Water &° Sewer Utili-
ties in the Southeast, UNC ScH. OF Gov'T ENvIL. FIN. Crr. 6 (Oct. 10, 2008),
http://www.efc.unc.edu/publications/pdfs/Full_Cost_Pricing.pdf (finding that
Jefferson County’s debt amounts to around $17,500 per household); Form 10-Q,
US. Sec. & ExcH. ComM'N, Sept. 30, 2009, avaiable at
http://apps.shareholder.com/sec/viewerContent.aspx?companyid=SO&docid=68
75404#FORM10Q9-09_HTM_116 (stating that in 2009 Alabama Power showed
debt of $6,156,960). Alabama Power has more than 1.4 million customers. Ala-
bama Power Background, ALA, POWER,
http://www.alabamapower.com/about/about.asp (last visited Aug. 12, 2010).
Therefore, it can be deduced that Alabama Power’s debt per customer is $4.37.

R-002806
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2010] FINANCING PLANS FOR JEFFCO SEWER 755
by while Jefferson County failed to issue financial statements?'”
And our engineering community, of which we are very proud,
should be asking how did we let these crooked, incompetent engi-
neers smear our profession? Congress should be asking why were
the SEC and the Federal Reserve asleep at the switch?'® And all of
us should be asking, is there something more that we should have
done?

The scope of the Jefferson County fiasco is so astounding that
one has to turn to fiction for a really good precedent. Robert Penn
Warren’s 1946 Pulitzer Prize winning novel, All the King’s Men, is a
ficdonal account of Huey Long, whose name in the novel is vari-
ously Willie Stark or simply “the Boss.”” A major theme in the
book is whether it is possible to be “good” and still “do business,”
and whether ethical, law-abiding conduct is possible in the real
world.'"” The Boss argues the negative:

[W]hat folks claim is right is always just a couple of jumps short

of what they need to do business. Now an individual, one fel-

low, he will stop doing business because he’s got a notion of

what is right, and he is a hero. But folks in general, which is so-

ciety, . . . is never going to stop doing business. Society is just
going to cook up a new notion of what is right. Society is sure

not ever going to commit suicide.'”

Explicitly or implicitly, many of the players involved in the Jef-
ferson County sewer system assert the justification that corrupt acts
were required to do business.

In a way, William Faulkner, another famous southern writer,
responded to Robert Penn Warren’s “Boss” in his 1950 Nobel Prize
acceptance speech:

I decline to accept the end of man. . . . I believe that man will

not merely endure: he will prevail. He is immortal, not because

he alone among creatures has an inexhaustible voice, but be-

cause he has a soul, a spirit capable of compassion and sacrifice

and endurance.'”

'® See Selway, supra note 57 (“I blame the people who said they were the
experts, . . . The big Wall Street bankers. Where are they now? We trusted them.
We asked our folks to trust them. And you know what-they violated our trust.”).

'® Id. (“It’s ironic that the Fed can do corporate welfare for the banks, but they
can't bail out a county that was victimized by these banks . . ..").

' ROBERT PENN WARREN, ALL THE KING's MEN 6 (1946).

** See id. at 387.

" Id.

" William Faulkner, Speech at the Nobel Banquet (Dec. 10, 1950), available at
http://nobelprize.org/nobel_prizes/literature/laureates/1949/faulkner-
speech.html.
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756 CUMBERLAND LAW REVIEW [Vol, 40:3

I believe that Jefferson County can prevail and even become
an example for the rest of the state and the region. Achievement
of this vision for Jefferson County will require compassion,
sacrifice, and endurance, as well as competence — from all of us. It
will not happen through quick fixes or expedient compromises,
which the public does not trust and will reject. It will require time
during which there is a restoration of the public trust, which I be-
lieve can occur only through a transparent process in which every
effort is made to assure that those responsible for the fiasco pay for
it, and it will require reform of the Jefferson County government,
including an effective financial system and a change in the form of
government. It will require high aspirations and outstanding per-
formance.

APPENDIX

Agency Problem: The difficulties encountered when a princi-
pal delegates a task to an agent. The agency problem arises when
the principal and the agent have different objectives and there is
asymmetric information and an incomplete contract. The asym-
metric information prevents the principal from perfectly monitor-
ing the agent, and the incomplete contract makes it impossible to
determine what will occur in all possible contingencies. The prin-
cipal cannot therefore ensure that the agent always chooses the
action the principal would wish to see chosen. Agency theory de-
termines how contracts can be designed to ensure that these prob-
lems are best mitigated."” '

Agency Theory: The theory of the contractual relationship be-
tween a principal and an agent. Agency theory analyzes the issues
that arise when a principal delegates a task to an agent but there is
asymmetric information and an incomplete contract. The basis of
the analysis is that the principal and the agent have different objec-
tives. For example, the owner of a firm (the principal) may wish to
maximize profit but the manager of the firm (the agent) aims to
maximize a utility function that is increasing in income but de-
creasing in effort. The first-best contract would make the reward a
function of effort and be designed to induce the efficient effort
level in every circumstance. The agency problem arises when there
is an asymmetry of information such that the principal cannot ob-

m

John Black, Nigar Hashimzade, and Gareth Myles, A Dictionary of Economics,
OXFORD REFERENCE ONLINE,
http://www.oxfordreference.com.ezproxy.samford.edu/ views/ENTRY.html?subvi
ew=Main&entry=t19.¢3417 (last visited Aug. 14, 2010)
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2010] FINANCING PLANS FOR JEFFCO SEWER 757

serve the effort level of the manager and hence cannot condition
the contract upon it. Instead, the contract has to be conditioned
upon an observable and verifiable quantity such as the level of
profit. This prevents the contract from ensuring that the efficient
level of effort is always supplied. The design of the contract has to
take into account incentive effects and the allocation of risk be-
tween the principal and the agent. It is often assumed that the
principal is risk-neutral and the agent risk-averse, in which case,
putting incentive effects to one side, all of the variability in pay-off
should fall on the principal. Such a contract does not provide any
incentive for the agent, which leads to the balancing of risk sharing
and incentives. The need to provide an incentive to the agent
makes the expected profit of the principal lower than that with the
first-best contract that could be used with no asymmetry of informa-
tion. This is the agency cost of implementing a second-best con-
tract in the presence of asymmetric information. Agency theory
has found many applications in economics. Two illustrative exam-
ples are the consequences of the separation of control between
shareholders and managers, and the delegation of taxation and
public good provision to states within a federation.”™

m_]ohn Black, Nigar Hashimzade, and Gareth Myles, A Dictionary of Economics,
OXFORD REFERENCE ONLINE,
http://www.oxfordreference.com.ezproxy.samford.edu/views/ ENTRY. hunl?subvi
ew=Main&entry=t19.e3418 (last visited Aug. 14, 2010)
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RESOLUTION OF THE JEFFERSON COUNTY COMMISSION

WIHEREAS,

A. On November 15, 1948, the Constitution of the State of Alabama was amended
. by the Jefferson County Sewer Amendment (“Amendment 73”), see R-2067,!
pertaining to the operation, repair, improvement, and management of the

Jefferson County sanitary sewer system (the “System™);

WHEREAS,

B. Amendment 73 vests “[tjhe governing body of Jefferson county” with “full power
and authority to manage, operate, control and admimster” the System, “and, to
that end, [to] make any reasonable and nondiscriminatery rules and regulations
fixing rates and charges, providing for the payment, collection and enforcement
thereof, and the protection of its property,” R-2067;

WHEREAS,
C. The Jefferson County Commission (the “Commission”) is the governing body of
Jefferson County, Alabama (the “County”) referenced in Amendment 73;

WHEREAS,

D. On September 19, 1949, Act Number 619, 1949 Ala. Acts 949, ef seq. (“Act
619, see R-2068-77, a supplement to Amendment 73, became effective by its
terms;

WHEREAS,

E. Act 619 restates and confirms that the Commission has full “power to maintain
and operate” the System and to levy and collect “sewer rentals or service charges™
from “the persons and property whose [sewage] is disposed of or treated by the
[System],” R-2069 (Act 619 §§ 2, 4);

WHEREAS, ' ' L%,

F. Act 619 provides that the Commibsion “shall prescribe and from time to time
when necessary revise a schedule of [sewer rates and charges] which shall . . . be
such that the revenues derived therefrom will at all times be adequate but not in
excess of amounts reasonably necessary [(i)] to pay all reasonable expenses of
operation and maintenance of the [System], including reserves and
insurance[; (ii)] to make any necessary or appropriate replacements, extensions or

Citations to “R-___ ™ are to the consecutively paginated record (the “Record”) on file in
the Minute Clerk’s office and available for public inspection and copying.

R-002810
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improvements [to the System; and (iii)] to pay punctually the principal of and
interest on any bonds issued by the County pursuant to [Amendment 73],” R-
2070-71 {Act 619 § 6(a)); :

WHEREAS,

G. Act 619 directs that sewer rates and charges “shall, as nearly as may be
practicable and equitable, be uniform throughout the county for the same type,
class and amount of use or service of the [S]ystem, and may be based or
computed either on the consumption of water on or in connection with the real
property served, making due allowance for commercial use of water or for water
not entering the [S]ystem, or on the number and kind of water outlets on or in
connection with such real property, or on the number and kind of plumbing or
sewerage [sic] fixtures or facilities on or in connection with such real property, or
on the number of persons residing or working on or otherwise connected or
identified with such real property, or on the capacity of the improvements on or
connected with such real property, or on any other factors determiming the type,
‘class and amount of use or service of the [S]ystem, or on any combination of any
such factors, and may give weight to the characteristics of the sewerage [sic] and
other wastes and any other special matter affecting the cost of treatment and
disposal thereof . . . ,” R-2070 (Act 619 § 3);

WHEREAS,

H. Act 619 creates a five-member Board of Arbitration, appointed by the
Commission, with jurisdiction to hear and determine challenges to sewer rates “by
any user of the [System],” R-2071-73 (Act 619 § 6(b));

WHEREAS,

L All five seats on the Board of Arbitration are currently vacant, and are due to be
filled by the Commission;

WHEREAS,

L Although all bonded indebtedness authorized or contemplated by Amendment 73
and Act 619 has been fully repaid and is no longer outstanding, the Alabama
Supreine Court has ruled that the powers vested in the Commission with respect
to the System by Amendment 73 and Act 619 continue to apply notwithstanding
such repayment and satisfaction of bonded indebtedness, see Jefferson County v.
City of Birmingham, 55 So. 2d 196 (Ala. 1951); Opinion of the Justices, 251 So.
2d 755 (Ala. 1971); Shell v. Jefferson County, 454 So. 2d 1331 (Ala. 1984);
Jefferson County v. City of Leeds, 675 So. 2d 3533 (Ala. 1995);

WIIEREAS,

K. On May 11, 1982, the Commission adopted the Jefferson County Sewer
Use/Pretreatment Ordinance, which ordinance has been amended from time to

R-002811
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time thereafter, most recently on March 31, 2009 (as amended, the “Sewer Use
and Pretreatment Ordinance™), R-1786-1834, and which ordinance (as well as the
System generally) is adminmistered on a day-to-day basis by the County’s
Environmental Services Department (“ESD™);

WHEREAS,

L. On December 9, 1996, in a consolidated civil action styled R. Allen Kipp, Jr., et
al. v. Jefferson County, Alabama, et al., Case No. 93-G-2492-S (N.D. Ala.) (the
“Kipp Litigation™), the United States District Court for the Northern District of
Alabama entered a consent decree (the “Consent Decree”) obligating the County
to, inter alia, “ecliminat[e] further bypasses and unpermitted discharges of
untreated wastewater containing raw sewage to the Black Warrior and Cahaba
River Basing,” “elimimat[e] sewer system overflows,” “achiev|e] full compliance
with [the County’s] NPDES permits,” and “achiev(e] full compliance with the
Clean Water Act,” 33 U.S.C. §§ 1251, et seq. (the “Clean Water Act”); see also
Michael D. Floyd, A Brief History of the Jefferson County Sewer Crisis, 40
CumMB. L. REv. 691, 693 (2009-2010) (“Brief History”) (describing the Kipp
Litigation and resulting Consent Decree as a “tectonic shift” for the County);

WHEREAS,

M. The Consent Decree required the incorporation of many formerly separate
municipal sewer lines {(collectively, the “Kipp Assets™) into the System, with the
County assuming full responsibility for the remediation of the Kipp Assets, see id.
at 698; see also In re Jefferson County, 474 B.R. 228, 238 (Bankr. N.D. Ala.
2012) (the “Stay Ruling™), om direct appeal sub nom. Assured Guaranty
Municipal Corp., et al. v. Jefferson County, Case No. 12-13654 (11th Cir.)
{(noting that the Consent Decree “shifted the costs of disrepair from the local
governments and their inhabitants to the County and its inhabitants™); id. at 237
(“When the County acquired these sewer systems from the governments located
in Jefferson County, it was without compensation by any of them and without
investigation of the systems’ conditions by the County.”);

WHEREAS,

N. Notwithstanding that as an accounting matter (pursuant to GASB 34) the Kipp
Assets are carried on the County’s books at approximately $939 million, the
County paid nothing for the Kipp Assets and the Kipp Assets have actually
carried, and will continue to carry, significant liabilities exceeding the book value
of the Kipp assets due to, inter alia, their poor condition and the attendant
liabilities under the Consent Decree and the Clean Water Act;

WHEREAS,

0. On February 12, 1997, to finance the cost of complying with the Consent Decree,
the Commission adopted a resolution and order that, infer alia, authorized the
“President of the Commission to execute and deliver, for and in the name and on

R-002812
Case 11-05736-TBB9 Doc 2217-16 Filed 11/15/13 Entered 11/15/13 14:02:59 Desc
C.344 Part218. Page 7 of 8



behalf of the County, a Trust Indenture” (the “Original Indenture”), see R-0604-
0715, pursuant to which all previously outstanding debt pertaining to System was
fully refunded and repaid, and new debt was incurred;

WHEREAS,

P. The Original Indenture has been supplemented by eleven supplemental indentures
(collectively and together with the Original Indenture, the “Indenture”);

WHEREAS,

Q. Debt was issued under the Indenture in the form of warrants authorized by
provisions of the Alabama Code that permit the County “to sell and issue warrants
of the county for the purpose of paying costs of public facilities,” ALA. CODE
§11-28-2;

WHEREAS,

R. As permitted by Alabama law, the warrants issued under the Indenture (the
“Sewer .Warrants™) are not general obligation debt supported by the full faith and
credit of the County; instead the Sewer Warrants are “limited obligation debt of
the county payable solely from specified pledged funds,” id.;

WHEREAS,

S. The “specified pledged funds” from which the Sewer Warrants are payable are
defined in the Indenture as the “Pledged Revenues,” R-0622, 0626-27 (Indenture
§§ 1.1 & 2.1), and are alternatively sometimes referred to as the “Net Revenues,”
see Stay Ruling, 474 B.R. at 252; see also The Bank of New York Mellon v.
Jefferson County (In re Jefferson County), 474 B.R. 725 (Bankr, N.D. Ala. 2012)
(the “Net Revenues Opinion™), appeal filed but not yet docketed,

WHEREAS,

T. Among other provisions, the Indenture provides that the County must “fix, revise
and maintain such rates for services furnished by the System as shall be sufficient
(i) to provide for the payment of the interest and premium (if any) on and the
principal of the [Sewer Warrants], as and when the same become due and
payable, (ii) to provide for the payment of the Operating Expenses and (iii) to
enable the County to perform and comply with all of its covenants contained in
the Indenture,” see R-0682 (Indenture § 12.5(a));

WHEREAS,

U. Among other provisions, the Indenture contains a rate covenant (the “Rate
Covenanf™), which provides that “[t]he County will make from time to time, to
the extent permitted by law, such increases and other changes in [sewer] rates and
charges as may be necessary ... to provide, in each Fiscal Year, Net Revenues
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Available for Debt Service in an amount that shall result in compliance” with
certain debt coverage formulas, see R-0682-83 (Indenture § 12.5(b)); provided
however, that non-compliance with the Rate Covenant will not be an event of
default under the Indenture if “the County employs a utility system consultant to
review the System and its existing rates and fees and makes a good faith effort to
comply with the recommendations of such consultant,” see R-0690 (Indenture

§ 13.1(b)Gi));
WHEREAS,

V. On February 12, 1997, the same day the Commission approved the Original
Indenture, the Commission adopted a resolution (the “Automatic Rate Adjustment
Resolution™) amending the Sewer Use and Pretreatment Ordinance “to establish
procedures that will result in periodic automatic increases in the rates and charges
for the services provided by the System,” such that sewer rates would
automatically keep pace with debt service costs, regardless of how much money
was borrowed under the Indenture, and without any further action of the
Commission;

WHEREAS,

W. Compliance with the Consent Decree’s requirements was “initially estimated [to]
cost County ratepayers $1.2 to $1.5 billion over the next decade,” United States v.
McNair, 605 F.3d 1152, 1165 n.1 (11th Cir. 2010); see also Charles S. Wagner,
The Untold History of the Jefferson County Waste Water Treatment System: 1972
— Present, 40 CuMB. L. REV. 797, 811 (2009-2010) (“Some estimates at the time
placed the potential cost of the work at $1.5 billion, but these estimates were
based on incomplete information.”); Jawnes H. White, 111, Financing Plans for the
Jefferson County Sewer System: Issues and Mistakes, 40 CuMB. L. REv. 717, 719
(2009-2010) (“Financing Plans”) (“The original estimate of the capital costs of
complying with the consent decree was $250 million.”);

WHEREAS,

X. The actual amount borrowed under the Indenture between 1997 and 2003 was
approximately $3.6 billion — of which approximately $3.2 billion remains unpaid,
see Stay Ruling, 474 BR. at 237;

WHEREAS,

Y. Significantly more money was spent building and rehabilitating the System than
was initially estimated, due in part to what the United States Court of Appeals for
the Eleventh Circuit has characterized as a criminal “kleptocracy” — “a term used
to describe ‘a government characterized by rampant greed and corruption,”” R-
2333 (United States v. White, 663 F.3d 1207, 1209, slip op. at 2 (1{th Cir, 2011)
(alterations omitted)) (“To that definition dictionaries inight add, as a helpful
illustration: ‘See, for example, Alabama’s Jefferson County Commission in the
period from 1998 to 2008.” During those years, five members or former members
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of the commission that governs Alabama’s most populous county committed
crimes involving their ‘service’ in office for which they were later convicted in
federal court. And the commission has only five members.”); accord Stay
Ruling, 474 B.R. at 239-40 (“Not to be outdone by the public sector is the
business sector. . . . Those involved in investment banking and municipal finance
were not out of the loop when it came to dishonest or imappropriate conduct.
Some of those involved in the development and sales of the types of financial
instruments used in part by the County for its sewer system’s needs have
committed crimes related to what was sold to the County. Others have not been
charged with crimes, but have entered settlements with the Umited States
Securities and Exchange Commission where there is no admission of wrongdoing,
but payments in the tens of millions of dollars have been made.”); see generally
R-2284-2331 (United States v. Langford, 647 F.3d 1309 (11th Cir. 2011));

WHEREAS,

Z. The System-related fraud ultimately resulted in hundred-plus-count federal
criminal indictments charging dozens of defendants with crimes that included
“conspiracy to commit bribery, honest services mail fraud, mail fraud, and
obstruction of justice,” R-2117 (McNuair, 603 F.3d at 1164-65, slip op. at 2); see
also Stay Ruling, 474 B.R. at 240 (“So far, the total of public and private persons
and entities determined to have committed crimes related to the County’s sewer
system is somewhere in the low twenties.”);

WHEREAS,

AA. The fraud reached the higlest levels of decision-making authority in respect of the
System, ultimately resulting in the criminal convictions of “the Environmental
Services Department’s former director, its former assistant director, its former
chief civil engineer, its former chief construction maintenance supervisor, one of
its former engineers, and one of its former maintenance supervisors,” R-2336
(White, 663 I'.3d at 1211 n.3, slip op. at 5); see also R-2189 (McNair, 605 F.3d at
1196, slip op. at 74 (describing “pervasive and entrenched corruption™));

WHEREAS,

BB. Much of the fraudulent activity concerned the design and construction of the
System, and included, infer alia,

(i.)  Creating made-up projects for bribe payers with nothing of value to offer
ESD, see, e.g, R-2098-99 (United States v. US Infrastructure, Inc., 576
F.3d 1195, 1210, slip op. at 21-22 (11th Cir. 2009) (“UST")) (describing
how the County Commissioner in charge of ESD received $10,000 in
“free” electrical work, and in exchange asked ESD “‘to see if we could
develop a project that [the electrical engineer] could perform,””
notwithstanding that the engineer “was not able to do the work that [ESD]
typically required™);
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(ii.)  Distorting the bid process by limiting the pool of eligible bidders to only
those who were willing to pay bribes, see, e.g., R-2119 (McNair, 605 F.3d
at 1165 n.2, slip op. at 4) (explaining how the 11-member technical
committee tasked with finding qualified bidders for ESD projects included
at least five criminals); R-2129 (id. at 1169-70, slip op. at 14) (describing
how the technical committee “effectively limited the ‘big jobs® to only
three bidders” — all of whom paid substantial bribes); see also R-2157 (id.
at 1181, slip op. at 42) (“When two non-local competitors finally qualified
to join the bidding in 2001, prices [for rehabilitating sewer lines] quickly
dropped from over $50 per linear foot to about $28.”); see also Brief
History, 40 CumB. L. REv. at 700 {(describing the County’s strict
“prequalification” process as “unusual for the utility industry™);

(iii.) Increasing the profit margins of contractors who were willing to pay
bribes, see, e.g., R-2130 (McNair, 605 F.3d at 1170, slip op. at 15) (“In
1996 and 1997, at the sewer rchabilitation’s outset, [Roland Pugh
Construction, Inc.] made gross profits of 10%, and as the project
continued and payments were made to [County] officials, the company’s
sewer rehabilitation profits increased to 50% in 1999, 40% in 2000, and
45% in 2001, making [Pugh] tens of millions of dollars in each of those
years.”); see also R-2129 (id., slip op. at 14) (Pugh’s CEQ admitting that
in exchange for providing “envelopes of cash” to the Commissioner in
charge of ESD, “our company [went] from a normal struggling contracting
company in the mid to late ‘90s, to a thriving, wealthy, strong construction
company”);

(iv.) Directly adding the costs of bribing government officials to the cost of
working on the System, e.g., R-2132-33 (id. at 1171, slip op. at 17-18)
(describing how $52,990 worth of work at a Commissioner’s private
business was “coded . . . as expenses on a [County] sewer project”); R-
2087 (USI, 576 F.3d at 1205, slip op. at 10) (“The evidence shows an
extended plan or scheme by USI, a company that received $50 million i
government contracts over a period of years, to pass nearly $140,000
through bogus invoice payments to the County Commissioner almost
wholly responsible for that $50 million.”);

(v.y Indirectly adding to the costs of the System by declining to enforce
contract deadlines and other terms for which the County had paid valuable
consideration, see, e.g., R-2146 (McNair, 605 F.3d at 1177, slip op. at 31)
(“Swann declined to invoke the performance bond against RAST, which
would have guaranteed the project’s completion at the original contract
price of $27.8 million. Instead, RAST won a re-bid for an additional
contract worth $23.8 million. Consequently, the County effectively paid
RAST over $50 million for work RAST was obligated to perform under
the original $27.8 million contract.”); R-2193-94 (id. at 1198, slip op. at
78-79) (describing an instance in which a County official retroactively
extended the completion deadline on a major project in exchange for a
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$4,500 “scholarship” for the official’s son, thereby relieving the contractor
of more than $100,000 in liquidated damages);

(vi.) Defeating the checks and balances built into the contracting system,
insofar as even the “independent consulting engineers, whose jobs were to
make sure the contractors performed according to specifications and to
sign off on payments and requests for change orders,” R-2128-29 (id. at
1169, slip op. at 13-14), were corrupt; and

(vii.) Impeding the proper accounting of System assets by misclassifying
fraudulent payments on some projects as payments on other projects to
avoid specific dollar caps, see, e.g., R-2161-62 (id. at 1183, slip op. at 46-
47) (explaining how an emergency contract for replacing sewer pipes in
the Paradise Lake subdivision was accounted for as part of an unrelated
Cahaba River project to skirt the $50,000 limit for emergency projects; the
contractor was paid $857,000, and made a 50% profit);

WHEREAS,

CC. Other corrupt and criminal behavior concerned the complex financing structure
whereby approximately $3.6 billion was borrowed, including, inter alia,

(i) Payment of bribes totaling “mnore than $240,000 in cash, clothing, and
jewelry” to former Commission President Larry Langford from “Blount—
Parrish & Company (‘Blount—Parrish’), an investment banking firm that
specialized in the underwriting and marketing of municipal bonds,” R-
2285-86 (Langford, 647 F.3d at 1314-15, slip op. at 2-3);

(i) Corrupt selection of “Blount-Parrish to participate in many of the
County’s financial transactions,” including a series of disastrous interest
rate swap deals, R-2288-89 (id. at 1315-16, slip op. at 5-6); see also R-
2289-90 (id. at 1316, slip op. at 6-7) (“All told, Blount-Parrish was paid
some $7 million in fees related to transactions involving Jefferson County,
which ... yielded a ‘net benefit’ to Blount—Parrish of about $5.5
million.”); and

(iii.)  Improper conduct warranting a cash penalty of $75 million — together with
termination of $647 million of interest rate swap penalties — levied by the
Securities and Exchange Commission (“SEC”) against J.P. Morgan, see
Brief History, 40 CUMB. L. REV. at 713-14; cf. Financing Plans, 40 CUMB.
L. REv. at 735 (“For many years it was known in financial circles in New
York and elsewhere that J.P. Morgan was abusing Jefferson County in
imterest rate swap fransactions. The term ‘abuse’ understates the
seriousness of J.P. Morgan’s actions.”);
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WHEREAS,

DD. Although the precise scope and effect of the fraud may never be known, ¢f. R-
2112 (USI, 576 F.3d at 1215, slip op. at 35) (noting that the criminal convictions
include obstruction of justice, for providing false information to the grand jury
investigating these crimes), the record adduced during the extensive federal
criminal proceedings suggests hundreds of millions of dollars in direct effects of
the bribery and corruption, see R-2235-36 (McNair, 605 F.3d at 1217 n.96, slip
op. at 120-21) (noting that one defendant’s pre-sentence investigation report
calculated a “net profit or benefit” of $67,980,043); R-2251 (id. at 1224 n.114,
slip op. at 136) (net profit or benefit of $42,460,880 for another defendant); R-
2338 (White, 663 F.3d at 1212, slip op. at 7) ($1,395,552 in professional fees paid
to another defendant were “received in return for” cash bribes), with untold
additional dollars lost through corruption of the bidding process, make-work
projects, improper remission of penalties, and the like;

WHEREAS,

EE. In addition, the financing aspects of the fraud — which involved switching the
County’s fixed-rate debt to the variable-rate variety (including so-called
“synthetic fixed” debt) — left the County particularly vulnerable to the market
failures of 2008, and sped the County’s default and its attendant consequences,
see, e.g., Financing Plans, 40 CUMB. L. REV. at 748-49 (explaining that although
the 2008 bond insurer downgrades had “no consequences to the County” with
respect to its fixed-rate debt, “[w]hen the insurers of the synthetic fixed rate debt

were downgraded, however, the County’s debt service ratcheted up, effectively
doubling or tripling”);

WHEREAS,

FF. The facts of the massive and long-running fraud perpetrated on the County and its
citizens have been established beyond a reasonable doubt after full and fair trials,
see, e.g., R-2125 (McNair, 605 F.3d at 1168, slip op. at 10) (noting that the
Government and the defense called 36 witnesses and 23 witnesses, respectively,
at just one of the trials), and on an evidentiary showing that has been
characterized by the United States Court of Appeals for the Eleventh Circuit as
“overwhelming|,]” R-2118 (id. at 1165, slip op. at 3), grounded in a “wealth of
evidence,” R-2263 (id. at 1230, slip. op at 148), “ample,” R-2342 (White, 663
F.3d at 1213, slip op. at 11), and “more than sufficient,” R-2088 (US7, 576 F.3d at
1205, slip op. at 11);

WHEREAS,

GG. To ascertain an approximate amount by which the myriad forms of fraud, waste,
and improper conduct has inflated the cost of the System, the County retained an
expert engineering firm — CH2M Hill — to evaluate the extent to which the current
book value of the assets comprising the System compare to what a highly
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regarded engineering-procurement-construction firm estimates the System should
have cost;

WHEREAS,

HH. The current book value of the assets comprising the System is approximately
$2.819 billion; of that total, approximately $2.386 billion consists of wastewater
treatment plant (“WWTP”) assets;

WHEREAS,

I CH2M Hill has prepared a draft analysis, see R-1931-2066, estimating the cost of
building each of the System’s nine WWTPs to their current permitted capacity,
calculating each value initially in 2012 dollars and then adjusting the result for
inflation back to each WWTP’s in-service date; additionally, for the three most
costly WWTPs, CH2M Hill conducted an alternative analysis of the cost of
building more appropriately-sized facilities — i.e., WWTPs designed to treat what
the System actually handles {with appropriate provisions for wet weather flow
events and System growth), rather than the much larger permitted capacity;

WHEREAS,
JI. Although CHZM Hill’s conclusions are still in draft form and subject to revision,
CH2M Hill has preliminarily estimated the costs for each of the County’s nine
WWTPs as follows:

(i) Valley Creek (Current Flows, 2012 Dollars): Sized based on current 20-
year projected flows, the total cost, in 2012 dollars, would have been
approximately $347.2 million (with an expected accuracy range of plus

50% to minus 30% — i.e., approximately $520.8 million to approximately
$243 million), see R-1939;

(1) Valley Creek (Current Flows, 2005 Deollars). Adjusting that figure
($347.2 million) for inflation correlates to an acquisition cost of
approximately $281.6 million, see R-1939; which would be depreciated to
a current book value of $230.5 million (assuming a 40-year useful life for
plant assets);

(in.) Valley Creek (Permifted Flows, 2012 Dollars): Sized based on 2012
permitted flows, the total cost, in 2012 dollars, would have been
approximately $518.2 million (with an expected accuracy range of plus
50% to minus 30% — i.e., approximately $777.3 million to approximately
$362.7 million); see R-1938;

(iv) Valley Creek (Permitted Flows, 2005 Dollars): Adjusting that figure
($518.2 million) for inflation correlates to an acquisition cost of
approximately $420.3 million, see R-1938; which would be depreciated to
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a current book value of approximately $344.1 million (assuming a 40-year
useful life for plant assets);

(v.)  Village Creek (Current Flows, 2012 Dollars): Sized based on current 20-
year projected flows, the total cost, in 2012 dollars, would have been
approximately $357.6 million (with an expected accuracy range of plus

50% to minus 30% — i.e., approximately $536.4 million to approximately
$250.3 million), see R-1939;

(vi.) Village Creek (Current Flows, 2003 Dollars). Adjusting that figure
($357.6 million) for inflation correlates to an acquisition cost of
approximately $253.9 million, see R-1939; which would be depreciated to
a current book value of approximately $194.6 million (assuming a 40-year
useful life for plant assets);

(viLy Village Creek (Permitted Flows, 2012 Dollars): Sized based on 2012
permitted flows, the total cost, in 2012 dollars, would have been
approximately $454 million (with an expected accuracy range of plus 50%

to minus 30% - i.e., approximately $681 million to approximately $317.8
million), see R-1938;

(viiL.) Viilage Creek (Permitted Flows, 2003 Dellars): Adjusting that figure
($454 million) for inflation correlates to an acquisition cost of
approximately $322.4 million, see R-1938; which would be depreciated to
a current book value of approximately $247.2 million (assuming a 40-year
useful life for plant assets);

(ix.) Five Mile Creek (Current Flows, 2012 Dollars): Sized based on current
20-year projected flows, the total cost, in 2012 dollars, would have been
approximately $98.9 million (with an expected accuracy range of plus

50% to minus 30% — i.e., approximately $148.4 million to approximately
$69.3 million), see R-1940;

(x.)  Five Mile Creek (Current Flows, 2008 Dollars): Adjusting that figure
($98.9 million) for inflation correlates to an acquisition cost of
approximately $92.8 million, see R-1940; which would be depreciated to a
current book value of approximately $83.9 million (assuming a 40-year
useful life for plant assets);

(xi.)  Five Mile Creek (Permitted Flows, 2012 Dollars): Sized based on 2012
permitted flows, the total cost, in 2012 dollars, would have been
approximately $179.7 million (with an expected accuracy range of plus
50% to minus 30% — i.e., approximately $269.6 million to approximately
$125.8 million), see R-1938;

(xii.}y Five Mile Creek (Permitted Flows, 2008 Dollars): Adjusting that figure
(8179.7 million) for inflation correlates to an acquisition cost of
approximately $168.5 million, see R-1938; which would be depreciated to
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a current book value of approximately $152.4 million (assuming a 40-year
useful life for plant assets);

(xiii.) Cahaba (Permitted Flows, 2012 Dollars): The total cost, in 2012 dollars,
would have been approximately $150.4 million (with an expected
accuracy range of plus 50% to minus 30% — ie., approximately $225.6
million to approximately $105.3 million), see R-1938;

(xiv.) Cahaba (Permitted Flows, 2005 Dollars). Adjusting that figure ($150.4
million) for inflation correlates to an acquisition cost of approximately
$121 million, see R-1938; which would be depreciated to a current book
value of approximately $99.1 million (assuming a 40-year useful life for
plant assets);

(xv.) Leeds (Permifted Flows, 2012 Dollars): The total cost, in 2012 dollars,
would have been approximately $57.1 million (with an expected accuracy
range of plus 50% to minus 30% — i.e., approximately $85.6 million to
approximately $40 million), see R-1939;

(xvi) Leeds (Permitted Flows, 1995 Dollars). Adjusting that figure ($57.1
million) for inflation correlates to an acquisition cost of approximately
$34.3 million, see R-1939; which would be depreciated to a current book
value of approximately $19.3 million (assuming a 40-year useful life for
plant assets);

(xvii.) Turkey Creek (Permitted Flows, 2012 Dollars): The total cost, in 2012
dollars, would have been approximately $64.7 million (with an expected
accuracy range of plus 50% to minus 30% — ie., approximately $97.1
million to approximately $45.3 million), see R-1939;

(xviii.) Turkey Creek (Permitted Flows, 2005 Dollars): Adjusting that figure
($64.7 million) for inflation correlates to an acquisition cost of
approximately $51.7 million, see R-1939; which would be depreciated to a
current book value of approximately $41.9 million (assuming a 40-year
useful life for plant assets);

(xix.) Trussville (Permitted Flows, 2012 Dollars): The total cost, in 2012
dollars, would have been approximately $49.8 million (with an expected
accuracy range of plus 50% to minus 30% — ie., approximately $74.7
million to approximately $34.8 million), see R-1939;

(xx.) Trussville (Permitted Flows, 1998 Dollars): Adjusting that figure ($49.8
million) for inflation correlates to an acquisition cost of approximately
$32.6 million, see R-1939; which would be depreciated to a current book
value of approximately $20.8 million (assuming a 40-year useful life for
plant assets);
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(xxi.) Prudes Creek (Permitted Flows, 2012 Dollars): The total cost, in 2012
dollars, would have been approximately $23 million (with an expected
accuracy range of plus 50% to minus 30% — ie., approximately $34.5
million to approximately $16.1 million), see R-1939;

(xxii.) Prudes Creek (Permitted Flows, 2004 Dollars): Adjusting that figure (§23
million) for inflation correlates to an acquisition cost of approximately
$17.6 million, see R-1939; which would be depreciated to a current book

value of approximately $14.0 million (assuming a 40-year useful life for
plant assets);

(xxiii.) Warrior (Permitted Flows, 2012 Dollars): The total cost, in 2012 dollars,
would have been approximately $13.8 million (with an expected accuracy
range of plus 50% to minus 30% — ie., approximately $20.8 million to
approximately $9.7 million), see R-1939;

(xxiv.) Warrior (Permitted Flows, 2006 Dollars). Adjusting that figure ($13.8
million} for inflation correlates to an acquisition cost of approximately
$11.6 million, see R-1939; which would be depreciated to a current book
value of approximately $9.8 million (assuming a 40-year useful life for
plant assets);

WHEREAS,

KK. Aggregating the CH2M Hill estimates for all nine WWTPs leads to the following
totals:

(i)  Current Flows, 2012 Dollars: Sized based on current 20-year projected
flows, the total cost, in 2012 dollars, would have been approximately
$1.163 billion (with an expected accuracy range of plus 50% to minus
30% — i.e., approximately $1.744 billion to approximately $814 million),
see R-1940;

(ii.y  Current Flows, Inflation-Adjusted Dollars: Adjusting that figure ($1.163
billion) for inflation correlates to an acquisition cost of approximately
$897.9 million, see R-1940; which would be depreciated to a current book
value of approximately $714.0 million (assuming a 40-year useful life for
plant assets);

(iii.)  Permitted Flows, 2012 Dollars: Sized based on 2012 permitted flows, the
total cost, in 2012 dollars, would have been approximately $1.511 billion
(with an expected accuracy range of plus 50% to minus 30% — ie.,
approximately $2.266 billion to approximately $1.058 billion), see R-
1939,

(iv.)y Permitted Flows, Inflation-Adjusted Dollars: Adjusting that figure
($1.511 billion) for inflation correlates to an acquisition cost of
approximately $1.181 billion, see R-1939; which would be depreciated to
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a current book value of approximately $948.5 miilion (assuming a 40-year
useful life for plant assets);

WHEREAS,

LL. The range between which the System’s current book value of approximately
$2.819 billion differs from the value of facilities required to deliver sewer
services as a result of the Kipp Assets and excessive costs incurred in connection
with the WWTPs is between $1.597 billion (permitted flows) and $1.832 billion
(current flows);

WHEREAS,

MM.  This range is conservative insofar as it assumes no deduction for waste, fraud or
abuse in connection with any of the System’s other fixed assets;

WHEREAS,

NN. The substantial increase in costs “due to poor planning, waste, and fraud,”

Financing Plans, 40 CuMB, L. REvV. at 719, resulted in imcreased debt due under
the Indenture, which in turn led to higher debt service costs;

WHEREAS,

00. The Automatic Rate Adjustment Resolution provided that sewer rates should
automatically increase each year to a level sufficient to satisfy increased costs,
without any action by the Commission or any input from the public, see R-1612
(Memorandum Opinion dated June 12, 2009 (the “Proctor Decision™), in The
Bank of New York Mellon, et al. v. Jefferson County, Alabama, et al., Case No,
2:08-cv-01703-RDP (N.D. Ala.) (the “Federal Receivership Case™)) (describing
“periodic, automatic rate increases in certain circumstances ... designed to ensure
the County’s ability to service its debt”); see also R-1638-39 n.23 (Proctor
Decision); ¢f. Financing Plans, 40 CumB. L. REv. at 730-31 (“Sewer rates
adopted by the Commission have always been thought to require a public hearing
prior to adoption. The automatic rate increase ordinance removed this [step and]
made rate increases a mathematical process, divorced from policy and political
considerations.™);

WHEREAS,

PP. Between 1997 and 2008, sewer rates increased approximately 329%, and an
additional automatic rate increase of more than 300% was set to take effect on
January 1, 2009, pursuant to the Automatic Rate Adjustment Resolution;

WHEREAS,
QQ. On December 16, 2008, the Commission “suspend[ed] the operation of the
[Automatic Rate Adjustment Resolution],” and directed that “there shall be no
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adjustment of Systemn rates pending further action of the Commission after such
notice and hearing as required by applicable law,” R-1602-03;

WHEREAS,

RR. The Commission next acted on sewer rates and charges on March 31, 2009 (by
amending the Sewer Use and Pretreatment Ordinance to levy a fee for processing
applications for private water meters), and the Commission has not modified
sewer rates and charges since;

WHEREAS,

SS. The preceding circumstances, together with significant market failures and bond-
insurer downgrades, see genmerally Hon. Spencer T. Bachus, Federal Policy
Responses to the Predicament of Municipal Finance, 40 CUMB. .. REV. 759, 765-
67 (2009-2010) (“Policy Responses™); ¢f. R-1613 (Proctor Decision) (“To be sure,
the County originally borrowed (and was loaned) far too much money.”), led to a
default under the Indenture;

WHEREAS,

TT. As a consequence of that default, by order dated September 22, 2010 (the
“Receiver Order™) in The Bank of New York Mellon, et al. v. Jefferson County,
Alabama, et al., Case No. CV-2009-02318 (Ala. Cir. Ct.) (the “State Receivership
Case™), the circuit court of Jefferson County appointed a receiver (the “Receiver”)
over the System and ruled that the Receiver had exclusive power to exercise the
Commission’s authority under Amendment 73 and Act 619;

WHEREAS,

Uu. Because the Receiver Order prohibited the Commission from taking any action
concerning the System (including fixing rates and charges), the Commission was
enjoined from considering any rate increase from September 2010 through the
filing of the County’s chapter 9 bankruptcy case in the United States Bankruptcy
Court for the Northern District of Alabama (the “Bankruptcy Court™ on
November 9, 2011;

WHEREAS,

VV. After the Bankruptcy Court found on January 6, 2012, in the Stay Ruling, that the
Commission once again may exercise the plenary authority provided for in
Amendment 73 and Act 619, the Commission gave public notice of its intent to
“exercise its constitutional obligations in respect of sewer rates and charges on the
basis of ... testimony, evidence and public comments received during and in
connection with [a series of] public sewer rate hearings,” R-0531, and to that end
convened public hearings at the Birmingham-Jefferson Civic Center on June 12,
2012, at the Bessemer Courthouse on July 24, 2012, and in the John L. Carroll
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Moot Courtroom at Samford University’s Cumberland School of Law on August
20, 2012;

WHEREAS,

WW.  Ample public notice was provided in advance of each of the hearings, see R-
0001-02; R-0203-04; R-0533-35, and all stakeholders — including “ratepayers,
creditors and any other parties” (id.) — were invited to be heard in person and/or
via the submission of “any comments or materials they want the Commission to
consider in connection with the fixing of rates and charges for sewer service or
the fixing of a rate structure,” id.; ¢f Financing Plans, 40 CUMB. L. REV. at 731

(“Public hearings . . . might have protected the public from the incompetence and
criminality that occurred.™);

WHEREAS,

XX In addition to the foregoing public notice, the County Manager sent personal
invitations to each of the major sewer creditors, soliciting their participation in the
process and advising, inter alia, that “[tlhe Commission takes very seriously its
newly returned authority over the system, and intends to exercise this public trust
in a sound, transparent manner . . . on the basis of the very best information and
expertise available, gleaned in a manner befitting a representative democracy:
public hearings at which everyone affected by the sewer system and sewer rates
and charges has the opportunity to hear the evidence on which the Commission’s
decisions will be based, and to offer any additional testimony, evidence or
commentary that may be germane to the ratemaking process,” R-0179-0202;

WHEREAS,

YY. The hearings were well-publicized in the local media, and were attended by a
substantial number of citizens, ratepayers and public officials, see, e.g., R-0049 &
R-0134 (noting the presence of certain members of the Jefferson County
delegation to the Alabama Legislature);

WHEREAS,

77, Eighteen citizens spoke publicly during the hearings, providing information and
comment on a range of topics pertinent to the Commission’s responsibilities
under Amendment 73 and Act 619, see, e.g., R-0115 (representative of the
Eastlake community explaining how inability to pay high sewer bills has led to
the disconnection of water service and attendant public health concerns); R-0119
(mobile home park owner stating that his combined water and sewer bill went
from between $500 and $600 per month in 1999 to between $6,000 and $7,000
per month today, and that these increased costs have been passed on in part to
low-income tenants); R-0136 (real estate broker with 30 years’ experience in the
community observing that high sewer rates deter hoine sales); R-0139 (concerned
citizen opiming that ratepayers should not bear the full brunt of “the financial
[sleight] of hand that was committed” in connection with the financing and
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construction of the System); R-0139-42 (retired utility employee explaining the
cumulative impact of high natural gas rates, high electricity rates, and high sewer
rates, and recommending that the Commission coordinate with the Alabama
Public Service Commission, which has jurisdiction over private utility rates); R-
0143 (Ensley resident observing that high sewer rates can lead to a vicious spiral
of customers leaving the System and thereby increasing the burden on those who
remain, who in turn are more likely to leave the System);

WHEREAS,

AAA. The Commission heard sworn testimony from Mr, David Denard, Director of
ESD, concerning the operation of the System, the value of the services it provides,
the condition of System infrastructure, and the characteristics of future capital
expenditures that will be required to properly maintain the System and keep it in
compliance with applicable federal and state law, see R-0060-82 (transcribed
testimony); R-0003-0018 (written presentation); R-0170 (verification);

WHEREAS,
BBB.  Among other things, Mr. Denard testified that:

(i)  Residential sewer accounts are charged on the basis of billable sewer
flows at the rate of $7.40 per CCF, see R-0070; these sewer use charges
account for over 90% of the System’s revenues, see R-0069, and are
“highly variable,” R-0070;

(i}  Over the past ten years, the System has experienced a “very consistent
decline in the . . . volume of usage from [its] customer base,” R-0072; the
decline in consumption has “excecded three percent per year on a very
consistent basis for the last ten years,” id. ;

(iii.) “There is a disconnect” between the System’s revenucs, which are
variable, and its costs, which “are, for the most part, fixed,” R-0072; in
order to address its declining revenue stream, the County “will almost
certainly have to [convert] some portion of the current rate structure to a
fixed charge,” R-0012;

(iv.) The County currently charges a minimum charge (set in 1991} of $2 per
month for users with no usage, see R-0071; this charge reflects the fact
that the System “incurs fixed expenses to provide service for each account
regardless of volumetric usage,” R-0011; the amount of the charge “needs
to be considered and reconsidered,” R-0071;

(v.)  The County levies industrial surcharges (that is, additional charges
imposed on high-strength users based on the strength of their waste, see R-
0010) and septage charges (to recover the cost of disposing of septic tank
waste delivered directly to the System’s wastewater treatment plants by
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septage haulers, see R-0011); neither the industrial surcharges nor the
septage rate has changed since 1991, see R-0071; see also R-0011-12;

(vi.) The County undertook a “tremendous obligation and liability to . . . fix
[the Kipp Assets],” R-0076; although the Kipp Assets were valued in
excess of $1.4 billion for accounting purposes, they were “subsequently
determined to be in worse condition than assumed” and have been a net
liability from a cash-flow perspective, see R-0013; and

(vii.y The System’s annual revenues are currently approximately $162 million,
see R-0069; see also R-0009; its annual operating expenses are currently
approximately $56 million, see R-0064; see also R-0006; ESD expects to
reduce operating expenses by approximately $4 million per year by
decreasing personnel expenses, see R-0067, and estimates that capital
expenditures will average $36 million per year over the next five years,
see R-0079; see also R-0016;

WHEREAS,

CCC.  The Commission heard sworn testimony from Dr. Stephanie Rauterkus, a finance
professor at the University of Alabama — Birmingham, analyzing and quantifying
the burden on the community from sewer rates and charges, including in
comparison to other areas of the country, see R-0084-0110 (transcribed
testimony); R-0019-47 (written presentation); R-0171 (verification);

WHEREAS,
DDD.  Among other things, Dr. Rauterkus testified that:

(i)  Relative to median home value, residential sewer bills in Jefferson County
impose a “significantly higher” burden than sewer bills in the other 49
large metropohtan areas included in her analysis, see R-0108; specifically,
Dr. Rauterkus found that the average annual sewer bill as a percentage of
mnedian home value across the 50 melropolitan arcas she examined is
0.17%, whereas the average annual sewer bill in Jefferson County is
0.33% of median home value, see R-0109; see also R-0047; indeed, 83%
of Jefferson County sewer customers pay more than the national average
as a percentage of home value, see R-0047,

(ii.)  The average annual sewer bill as a percentage of median household
income (“MHI”) across the 50 metropolitan areas included in Dr.
Rauterkus’s study is 0.87%; the average bill in Jefferson County is 1.0%
of MHI, see R-0103; see alse R-0046; expressed as a percentage of MII,
sewer bills in Jefferson County are higher than sewer bills in 76% of the
metropolitan areas she examined, see R-0103; see alse R-0032; and

(1ii.) The burden imposed upon economically vulnerable residents of the
County is cause for concern, inasmuch as sewer bills already amount to
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2.5% of MHI for residents in the lowest MIII decile, see R-0097; see also
R-0028;

WHEREAS,

EEE.  The Commission heard sworn testimony from Mr. Eric Rothstein, a nationally
recognized utility system consultant and strategic financial planner, concerning
the financing of capital improvements and wastewater utility ratemaking in
exceptional situations such as Jefferson County’s, see R-0264-0328 (transcribed
testimony); R-0212-58 (written presentation); R-0368 (verification);

WHEREAS,
FFF. Among other things, Mr. Rothstein testified that:

(1.)  The amount of debt incurred in respect of the System is “extraordinary™:
typical long-term indebtedness per customer for most utilities is between
$1,100 to $2,000, see R-0305-07, whereas the amount of long-term
indebtedness per customer in Jefferson County is more than $21,000, see
R-0205, 0527; see also R-0512-13 (Receiver’s sworn trial testimony)
(“[The Receiver:] [T]ake a look at the investment per customer here and
the resulting sewer debt. You know, I have worked in thirty-five different
states all across the country [and] T have never seen that type of
investment per customer and the debt associated with it.”);

(ii.) At thig extraordinary level, “[i]t’s just not reasonable, appropriate, or . . .
likely even possible for the County to increase rates to pay for the
outstanding debt as it becomes due and payable, and to pay for the
expenses of operating the system in compliance with applicable law,” R-
(315; see also R-0514 (Receiver’s sworn trial testimony) (the “three or
four hundred percent rafe increases™ that would be necessary to service the
full amount of outstanding sewer debt are “in my mind and my
professional judgment . . . excessive”);

(iii.)  In this unique circumstance, the County could look for guidance in “how
private utilities are regulated,” such as the concept of disallowmg certain
imprudently incurred costs, see R-0320 (“Private utilities [set rates by]
look[ing] at operating expenses and [looking] at the amount of invested
rate base, and calculat[ing] a return on that invested rate base; the concept
being that those who’ve invested in the system are entitled to receive a
return on their investment. One of the fundamental princip[les] of that is
the rate of return is earned on used and useful assets.”); see also R-0374
(Receiver’s sworn trial testimony) (“A rate proceeding for an investor-
owned utility is when a utility comes forward to recommend a certain
amount of rate increase and there is due diligence and rulings by the
Public Service Commission within that state.”);
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(iv.))  Using that analogy, the County would inquire, “[W]hat would be the debt
levels associated with a reasonable|,] prudently incurred cost [of building
the System] as opposed o where the system is now[?7],” R-0321-22; see
also R-0321 (“Are there assets that are not really at the value that’s
recorded in the fixed asset records? ... Are there assets [for which] the
book value has been artificially inflated because of the graft and
corruption that occurred[?]™); ¢f R-0457 (Receiver’'s swomn trial
testimony) (describing one basis for the Receiver’s proposed rate increase:
“[TThere had always been a concern in the public that the higher rates
were [necessary because of] the 2002/2003 refinancing of the debt. And
so we did an analysis [of] what would [have] happen[ed] if we had never
done the auction rate swaps in 2002 and 2003 and had continued to
finance improvements with just conventional fixed rate debt, where would
rates be today. And the analysis showed that they would be thirty-two
percent higher than they are today. So clearly I felt that helped support a
twenty-five percent rate increase.”);

(v.)  The private utility analogy would also require accounting for the fact that
the “process of consolidati[ng] a diverse set of different sewer systems of
varying quality” (i.e., incorporating the Kipp Assets) has the current effect
of “distort[ing] information on the balance sheet,” R-0303, insofar as
nothing was paid for the Kipp Assets and therefore no reasonable return
would be due on the Kipp Assets;

(vi.) “There is not a bright line standard for reasonableness” in wastewater
ratemaking, i.e., “[t]here is not some place that we can look to ... that
says $10 per CCF is reasonable and $10.05 is not,” R-0323; and

(vii.) Nevertheless, there are certam hallmarks of reasonableness and non-
discrimination, including:

a. The principles that “the same reasonable rates need to be
applicable to everyone in the saine class of customers,” R-0323-24;

b. Rates must be “gencrally applicable to everybody,” R-0324;

c. It is appropriate to make “smooth, nondisruptive rate increases . . .
that people can plan for, people can manage, people can
understand,” R-0325;

d. “Rate increases [should not] ask customers to pay for something
that’s not being used or some costs that were not prudently
incurred,” id ;

€. “It doesn’t make sense to set rates that will only pay for operating
expenses and debt service costs, but not provide the annual
renewal and rehabilitation necessary to keep the system in good
working order,” id.; and
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f. “It doesn’t make sense to establish rates that deny customers

access to a vitally needed service required to maintain public
health,” R-0326;

WHEREAS,

GGG. The Commission heard sworn testimony from Mr. Lance LeFleur, Director of the
Alabama Department of Environmental Management (“ADEM?”), concerning the
County’s nine National Pollutant Discharge Elimination System (“NPDES™)
permits and resources required to comply with them, including the required
upcoming expenditure of an estimated $150 million to comply with new
phosphorous limits, see R-0543-0553 (transcribed testimony); R-0562 (errata to
transcribed testimony); R-0563 (verification);

WHEREAS,
HHH. Among other things, Mr. LeFleur testified that:

(.) “Over the past 15 years, . . . the County has done a good job” complying
with the requirements of the NPDES permits, and “the professionals who
operate the County sewer system have done an excellent job running the
systein,” R-0546;

(ii.)  ADEM anticipates that it will soon issue renewal permits with stricter
phosphorous limitations on two of the County’s treatment plants, see R-
0548, and that compliance with these permits will require more than $150
million in capital and operating expenses, see R-0551-52; and

(iii.) The permits provide for a gradual phasing in of the phosphorous limits
over the “maximum time period available,” R-0551; failure to comply
with the limits would constitute a violation of the Clean Water Act and
result in “significant adverse financial consequences and possible loss of
local control,” R-0552-53,;

WHEREAS,

111 The major sewer creditors, including the Bank of New York Mellon, in its
capacity as Indenture Trustee (the “Trustee™), JPMorgan Chase Bank, N, A., Bank
of America, Bank of Nova Scotia, Soci¢té Générale, Bank of New York Mellon,
State Street Bank and Trust Company, Lloyds TSB Bank ple, Assured Guaranty
Municipal Corp., Syncora Guarantee Inc., and an ad hoc group of sewer creditors
(the “GLC Group™), submitted as part of the public hearing process over a
thousand pages of material for the Commission’s consideration, including:

(i) A detailed, 36-page submission from the GLC Group (the “GLC
Submission”) addressing the long-term financial footing of the System and
encouraging the Commission to, infer alia, increase the customer base by
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requiring mandatory hookups, see R-0564-99 (citing ALA. CODE § 11-3-
11{a)(15));

(ii.) A 4-page letter (the “Trustee Letter”) addressing the public hearing
process, identifying what the creditors contend are etrors in the evidence
before the Commission, “urg[ing] the Commission and its consultants to
review and consider carefully all relevant information,” see R-0600-603,
and appending 1,112 pages of exhibits (collectively with the Trustee
Letter, the “Trustee Submission”), see R-0604-1714, including;:

a. The Original Indenture, see R-0604-715;

b. Certain creditors’ initial response to the Commission’s invitation to
appear and be heard as part of the ratemaking process, see R-0717-
37;

C. The Red Oak Consulting Final Technical Report, dated January 31,
2007 (the “Red Oak Report™), see R-0738-1013;

d. The Comprehensive Wastewater Cost of Service and Rate Study
Report, dated February 3, 2010 (the “Raftelis Report™), see R-
1014-1135;

c. The BE&K 2003 Final Report (the “BE&K Report”), see R-1136-
1295,

f. The Paul B. Krebs & Associates Report, dated November 5, 2002
(the “Krebs Report™), see R-1296-1308;

g The Paul B. Krebs & Associates Revenue Analysis, dated March
31, 2003 (the “Krebs Revenue Analysis™), see R-1309-53;

h. An earlier draft of the Krebs Revenue Analysis, dated March 13,
2003 (the “Krebs Draft”), see R-1354-1407,

L. A draft expert report from Raftelis Financial Consultants, dated
2008 (the “Raftelis Draft”), see R-1408-49;

J. The Report of the Special Master, dated January 20, 2009 (the
“Special Master Report™), see R-1450-1513;

k. The Receiver’s First Interim Report on Finances, Operations, and
Rates of the Jefferson County Sewer System, dated June 14, 2011
(the “Receiver Report”), see R-1514-1600;

L The December 16, 2008 Resolution suspending the Automatic
Rate Adjustment Resolution, see R-1602-03;
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m. A “chart describing the consultants’, Special Masters’, and
Receiver’s rate setting recommendations between 2002 and 2011,

as compared to the County’s actual rates during that period,” see
R-1604-08;

. The Proctor Decision, see R-1609-63;
0. The Receiver Order, see R-1664-86;

P- A draft settlement term sheet dated as of September 14, 2011 (the
“September 2011 Term Sheet™), see R-1687-88;

g. Excerpts from the transcript of Mr. Peiffer Brandt’s May 17, 2010
deposition in the State Receivership Case, see R-1689-94;

r. Excerpts from the transcript of Mr, Rothstein’s August 23, 2010
deposition in the State Receivership Case, see R-1695-98;

S. A letter from Mr. Brandt dated March 5, 2009, see R-1699;

t. Excerpts from the transcript of a hearing held February 25, 2009 in
the Federal Receivership Case, see R-1700-08;

u. Excerpts from the transcript of a hearing held June 1, 2009 in the
Federal Receivership Case, see R-1709-12; and

V. A set of typed notes, dated October 15, 2009, see R-1713-14,
WHEREAS,

1. The GLC Submission compares the System to 28 other sewer systems also
operating under EPA consent decrees, see R-0573, 0592-93; including by miles of
sewer pipe, see R-0576, 0578; number of customers, see R-0577-78; operating
expenses by customer, see R-0579; sewer fees as a percentage of median income,
see R-0581, 0583; property tax as a percentage of median income, see R-0582-83;
and projected sewer fee increases for 2013-2015, see R-0585-86;

WHEREAS,
KKK. Among other topics, the GLC Group discusses:

(i)  The fixed nature of most sewer costs and the consequence that a smaller
base of customers will shoulder higher per-account costs as compared to a
larger customer base, see R-0568, 0575;

(ii.)  The comparability of the sewer rate increases contemplated under the
September 2011 Term Sheet to average projected increases of comparable
sewer systems operating under EPA consent decrees, see R-0568;
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(iii.) Today’s historically low interest rates, see R-0569-70; see also R-0571
(overview of municipal financing market); and the County’s potential
ability to access such rates through legislative measures (including the
creation of a GUSC and the backing of a State moral obligation pledge),
see R-0569, 0596-97; and

(iv.) The legality and desirability of requiring mandatory hookups for new
construction within proximity to existing sewer lines, see R-0595;

WHEREAS,

LLL. The GLC Group further notes that, according to the Special Master Report,
“Is]ewer fees for Jefferson County currently represent 96% of total [system]
funding,” whereas other systems under EPA consent decrees generate only 93%
of their revenue from sewer fees, R-0588; accordingly, the GLC Group
recommends that the County consider additional revenue generation from other
sources, including clean water charges for septic system owners and potential
revenue enhancements outlined in the Special Master Report;

WHEREAS,

MMM. The GLC Group further states that “[n|othwithstanding anything in [the GLC
Submission], we believe that [the County] is obligated to set sewer fees by the
existing formula established in the sewer warrant indenture,” R-0567;

WHEREAS,

NNN. The Trustee Letter reiterates the creditors’ position “that the County is both
obligated and able to raise rates to a level sufficient to pay all of the County’s
sewer obligations in full,” R-0600; see also R-0603 (“[T]he Indenture Trustee
believes the County can, consistent with Alabama law and recognized models of
financial capacity, implement revenue increases over the next several years that, if
done in conjunction with effective and efficient operation and administration of
the System, and proper planning for future capital needs and utilization of all
available resources, will allow the County to fulfill its obligations to the
Warrantholders and the residents of Jefferson County. The County will have to
increase rates to achieve the revenues necessary to meet its obligations. However,
there may be a number of different rate structures that could be implemented that
would allow the County to meet its obligations to the Warrantholders and to its
residents. Moreover, if the County were to increase revenues from sources other
than rate increases, such as through mandatory hook up, reserve capacity fees,
clean water fees, or other non-user fees, the rate increases needed to achieve the
necessary revenue increases may be reduced.”);

WHEREAS,
00O0. In addition, the Trustee Letter states that it identifies “two significant errors . . . in

the information disseminated at the public hearings and upon which the
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Commission apparently intends to rely,” R-0603, and indicates that the Trustee
Letter is “being submitted in an effort to correct a number of the County’s current
assumptions and conclusions about sewer bills and the impact on System
customers,” R-0602;

WHEREAS,

PPP. Specifically, the Trustee Letter states that Mr. Rothstein and Dr. Rauterkus used
inaccurate figures when comparing sewer rates in Jefferson County to sewer rates
elsewhere, insofar as Mr. Rothstein “calculated that 2 monthly bill for a Jefferson
County customer would be almost $63.00 if that customer used 10 ccf of water
per month,” whereas “the average water usage for Jefferson County sewer
customers is closer to 6 ccf per month, which would result in an average monthly
sewer bill closer to $38.00,” R-0602; see also id. R-0602-03 (asserting that
although Dr. Rauterkus “assumed the average water usage for Jefferson County
Sewer customers is approximately 6 ccf per month,” she “then assumed that 6 ccf
is the same average monthly usage for the other communities in her comparison™
— notwithstanding that other communitics may have different levels of water
usage);

WHEREAS,

QQQ. Mr. Rothstein and Dr. Rauterkus have considered the Trusiee Letter, and although
they recognize the broader point being made (that average water usage in
Jefferson County is below average water usage in certain other areas being
compared in their respective analyses), Mr. Rothstein and Dr. Rauterkus note that
the data they presented is accurate and complete and is designed to “compare
apples to apples” by reflecting bill amounts based on a single, consistent level of
usage; ¢f. R-0885 (identical methodology employed in the Red Oak Report
submitted by the Trustee, which compares Jefferson County’s sewer rate burden
to “typical monthly sewer rates” in twelve other jurisdictions based on identical
consumption across jurisdictions);

WHEREAS,

RRR.  The Trustee Submission confirms and supports much of the other data presented
to the Commission, including:

(i) The burden imposed by the Kipp Assets, see, e.g., R-1139 (BE&K Report)
(“When the County agreed [to take the Kipp Assets], it was not fully
aware of the poor condition of the municipal sewers. The impacts from
this decision to consolidate are still being felt today.”); R-1175 (same;
noting that although “the County expected to obtain approximately 9
million linear feet of sewer lines fromn the municipalities,” in fact it
“actually took possession of close to 12 million linear feet” — more than
quadrupling the size of the System — and the Kipp Assets “were in inuch
worse condition than anticipated due to lack of maintenance and annual
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improvement”); R-1188 (same; noting that “{t]he additional sewers and
the unanticipated lack of maintenance . . . impacted the size and scope of
the [Capital Improvement] Program™);

(ii.)  Significant and unjustifiable overbuilding of the WWTPs, see, e.g., R-
1140 (BE&K Report) (“Wastewater flows in the County have shown no
increase over the past five years [ie., 1998-2003], with no significant
increase expected. Yet plant investments were made that significantly
increased capacity, requiring a huge capital investment. . . . [A] significant
portion of the approximately $1 billion spent [as of the BE&K Report in
2003] was for expanding the capacity of the treatment plants in a system
that shows no demands for expansion. Several of the plants now have a
capacity of 2.5 to 3 times the average daily flow, which significantly
increases operating costs and the challenge of proper operations.
Therefore, a significant amount of unnecessary capital was invested,
which had the effect of increasing the cost of future operations.”); R-1196
(identifying “an additional capital burden in excess of $100 million”
attributable to certain aspects of the overbuilding); R-1197 (concluding
that portions of the Village Creek WWTP are “twice the size necessary to
meet the intended use™); R-0895 (Red Oak Report) (noting “significant
excess capacity” not justified by reasonable growth assumptions); and

(in.) Waste, incompetence and abuse, see, e.g, R-1183 (BE&K Report)
(discussing the lack of capital planning that led te cancelling three
significant projects midway through: “The new Cahaba River trunk sewer
(Super Sewer) was forecast to cost $147 million. It was cancelled after
spending $62 million. The new Morris Kimberly wastewater treatment
plant was forecast to cost $40 million. Tt was cancelled after spending $15
million. The Trussville trunk sewer was forecast to cost $32 million. It
was cancelled after spending $18 million.”); R-1192 (“[TThe BE&K team
was surprised when we didn’t see a more advanced, robust hydraulic
model used as a core analysis tool as is typical for large and complex
systems [because] [t]ypical [plrogram cost savings in the order of 25%
have been shown fo be available” when such appropriate tools are used),

WHEREAS,

SIS, The Trustee Letter sfates in a footnote that although “the County has stated that
the Trustee is calling for rate increases of 400% or niore,” in fact “the Trustee has
never called for such increases in the past and is not doing so now,” R-0603;

WHEREAS,

TTT.  The Trustee Submission includes the Raftelis Report, which concludes that for the
County to increase rates sufficient to pay the $700 million in principal and interest
scheduled for fiscal year 2009-2010, “[r]ates would need to be raised by
approximately 527% to cover this payment and budgeted O&M expenses,
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assuming no impact on demand elasticity,” R-1041; accord Stay Ruling, 474 B.R.
at 244-45 (“[Rates] would increase by a further 527% based on rates desired by
the Indenture Trustee.”);

WHEREAS,

UUU. None of the creditor submissions in the Record referenced, described, or
supported a particular level of revenue increase proposed to be implemented
today (as distinct from historical recommendations), other than urging the
Commission to comply with the Rate Covenant in the Indenture;

WHEREAS,

VVV. The County has issued three interim reports on the ratemaking process, see R-
0172-78 (First Report); R-0526-32 (Second Report); R-1715-25 (Third Report);
and has described in these reports the private utility ratemaking analogy outlined
by Mr. Rothstein and its conceptual and legal bases, see, e.g., R-0528 (Second
Report recounting Mr. Rothstein’s testimony and noting that under well-settled
Alabama law, ““[a] regulated utility’s cost of service consists of two basic
components: [1] a reasonable return on its property devoted to public service,
[i.e.,] its cost of capital; and [2] its operating expenses, including taxes and
depreciation. The property upon which the Company is permitted to earn a
specific rate of return is its statutory rate base. Generally, the . . . rate base [is] the
reasonable value of its property devoted to the public service, calculated by its
original cost, less the accrued depreciation.’” (quoting Union Springs Tel. Co. v.
Ala. Pub. Serv. Comm’n, 437 So. 2d 485, 486 (Ala. 1983} (emphasis added)};

WHEREAS,

WWW. None of the creditor submissions in the Record expressed any disagreement with
the private utility ratemaking analogy outlined by Mr. Rothstein, other than
urging the Commission to comply with the Rate Covenant in the Indenture, see,
e.g., R-0207 (creditors’ response to the Commission’s invitation to appear and be
heard on rates) (“Throughout all of those proceedings, the Trustee has
consistently reiterated and supported its position that the County is obligated
under the express terms of the Indenture to repay the Sewer Warrants in full, and
to “fix, revise, and maintain’® sewer rates sufficient to pay the Sewer Warrants and
to operate and maintain the System. Put simply, the [County] is required to
comply with the rate covenant and the other covenants set forth in the Indenture.
The County has chosen not to comply with its obligations. The [County] does not
need to extend an invitation to the Invitees to elicit these views, as they are
already well known by the County Commission and have been well established in
numerous hearings and pleadings in both state and federal courts over the last four
years.”); see also R-0208 (same, noting that the creditors “are skeptical that these
public hearings are anything but a further effort to delay the process™);
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WHEREAS,

XXX. Insofar as the Receiver, the Raftelis Report, and Mr. Rothstein have
independently concluded that it would be unrcasonable and infeasible to raise
rates to a level necessary to cure all defaults under the Indenture, refill the
depleted reserve funds to the required levels, service the debt, and operate the
System in a lawful and appropriate manner, see R-1574-75 (Receiver Report); R-
0514 (Receiver testimony), R-1041 (Raftelis Report); R-0315 (Rothstein
testimony), and inasmuch as no citizen, ratepayer, creditor, or regulator has
suggested an alternative ratemaking approach (other than simply urging
compliance with the Indenture) or indicated any disagreement with Mr.
Rothstein’s testimony at the public hearings (other than on an unrelated point
concerning the proper comparison of typical sewer bills), and inasmuch as the
requirements of the Rate Covenant in the Indenture are conditioned on the
requirement of Alabama law that the rules and regulations setting sewer rates
must be “reasonable and nondiscriminatory,” the Commission finds and
determines that it is appropriate to consider an approach under which the debt
service portion of the System’s revenue requirements should be estimated based
on the indebtedness the County would be servicing had there been no fraud, graft,
waste, gross incompetence and the like in the construction of the System;

WHEREAS,

YYY. The debt service portion of the System’s revenue requirements under this
methodology has not yet been ascertained, but the Record evidence (including the
CH2M Hill analysis and the System’s mmdisputable operating needs) indicates that
additional revenue will be necessary under any scenario;

WHEREAS,

ZZ7.  Mr. Rothstein recommends that the basic rate structure of the System must change
under any scenario, and advises that any such change must be implemented in an
appropriate manner that avoids rate shock and enables customers to adjust to and
plan for bill impacts under a revised pricing structure;

WHEREAS,

AAAA. Mr. Denard advises, and Mr. Rothstein concurs, that implementing a new rate
structure while ensuring cash flow is uninterrupted will require careful
coordination with the County’s wastewater billing partners, including adequate
time to perform and test necessary programming changes in the billing software
of the respective billing partners, revise business processes and customer service
protocols to facilitate orderly billing, and advise and inform customers about the
reasons for, and implications of, the revised rate structure; accordingly, structural
changes should take effect on March 1, 2013, or as soon thereafter as can
practicably be implemented by the County’s billing partners;
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WHEREAS,

BBBB. Mr. Rothstein recommends that in view of the foregoing, the County should
proceed on an interim basis as follows:

(i)  The County should fundamentally change the sewer rate structure to
include a fixed component, a tiered residential volumetric rate (using an
inclining block structure), a uniform non-residential volumetric rate,
retention of a 15% “watering credit” for residential accounts (which his
own research confirms is an appropriate credit), and certain adjustments to
septage and industrial waste fees and charges;

(ii.)  As part of the implementation of this new structure, the County should
initially set a $10 fixed base charge for all accounts with 5/8” meters
(scaled upward for other meter sizes), a marginal residential volumetric
rate of $4.50 per CCF for all users’ first three CCF, a marginal residential
volumetric rate of $7 per CCF for all users® next three CCF, a marginal
residential volumetric rate of $8 per CCF for all additional usage, a non-
residential volumetric rate of $7.60 per CCF;

(iii.) The County should increase its septic hauling charge from its current rate
of $30 per thousand gallons to $60 per thousand gallons for septage and
$75 per thousand gallons for grease, reflecting the higher cost of service
for grease handling;

(iv) The County should simplify its industrial waste surcharge rates by
implementing the charges initially proposed by the Recciver, which are
$0.2855 per pound for Suspended Solids (“TSS™), $0.8057 per pound for
Biochemical Oxygen Demand (“BOD”), $0.4028 per pound for Chemical
Oxygen Demand (“COD™), $0.1447 for Fats, Qils, and Grease (“FOG™),
and $2.9273 per pound for Phosphorous;

(v.)  The County should implement this new structure and rates on March 1,
2013, or as soon thereafter as can practicably be implemented by the
County’s billing partners; and

(vi.) The County should closely menitor the amount of revenues generated by
the new rate structure and sewer rates, which at this point (prior to
implementation) can only be estimated, as it is not known how customers’
usage patterns might change in response to the new structure;

WHEREAS,

CCCC. Mr. Rothstein’s recommendations are consistent with and supported by the
Record, which contains persuasive support for:

(i)  Implementing a fixed monthly charge, see, e.g., R-1046 (Raftelis Report);
R-1500 (Special Master Report}; R-1589-90 (Receiver Report);
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(ii.)  Increasing septage and industrial waste rates and charges, see, e.g., R-
1058-67 (Raftelis Report) (recommending septic hauling charges of $60
per thousand gallons for septage and $75 per thousand gallons for grease);
R-1591 (Receiver’s Report) (recommending industrial waste surcharges
closely mirroring Mr. Rothstein’s recommendations);

(iii.) Retaining the 15% watering credit for residential customers, see, e.g., R-
1057 (Raftelis Report) (“Th[e] data validates the continued utilization of
the percent of metered water use billing system, and supports an 85%
return factor as reasonable.”); see also R-2070 (Act 619 § 5) (requiring the
County to “mak[e] due allowance . .. for water not entering the sewerage
[sic) system™); and

(iv.) Implementing these important structural changes in a deliberate and
carcful manner, see, e.g., R-0744 (Red Oak Report); R-1030 (Raftelis
Report); R-1263 (BE&K Report); R-1303 (Krebs Report); R-1414
(Raftelis Draft); R-1498 (Special Master Report); R-1580 (Receiver
Report), and comports with Act 619°s direction to “from time to time
when necessary revise” sewer rates and charges, R-2070 (Act 619 § 6(a));

WHEREAS,

DDDD. Mr. Rothstein further recommends that sewer rates and charges be revisited once
the revenue effects of the revised rate structure are susceptible to more precise
measurement or the Commission is in a position to adjust the County’s sewer
indebtedness, at which time a rate schedule that will generate revenues sufficient
to satisfy all three “silos” of costs (operating expenses, capital expenditures, and
appropriate debt service) can be calculated; ¢f R-1574-75 (Receiver Report) (“In
simplest terms, the revenue requirement [for the System] is the sum of the
following costs: (1) O&M Expenses; plus (2) required capital expenditures; plus
(3) debt service costs ....”); R-0682 (Indenture § 12.5(a)) (same, albeit with
slightly different phrasing);

WHEREAS,

EEEE. To the extent, however, that the County remnains in chapter 9 bankruptcy and the
Bankruptcy Court’s Net Revenues Opinion has not been reversed or modified on
appeal, Mr. Rothstein recommends that rate revenues otherwise available to
satisfy the capital expenditure “silo” as part of any further rate adjustments should
be suspended for the duration of the Bankruptcy Case, inasinuch as it is neither
fair nor reasonable to collect revenues designed to fund prospective capital
expenditures if (as is the case by virtue of the Net Revenues Opinion) such
revenues will instead be required to be remitted to the Trustee for debt service;
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WHEREAS,

FFFF. With respect to suggestions in the Record on the advisability of mandatory
hookups, see R-0595 (GLC Submission), R-1267 (BE&K Report); R-1597
(Receiver Report):

(1)  Regulations of the Jefferson County Board of Health already require that
“[w]henever new construction is proposed or any on-site sewage disposal
system malfunctions so as to create a potential or actual public health
hazard or nuisance and cannot be reasonably repaired, the owner and/or
occupant shall be required to connect to a sanitary sewer system when any
portion of the lot or parcel of land in question is within a distance of one
hundred (100) feet of a sanitary sewer existing within any public street,
alley, or right-of-way which abuts or joins the lot or parcel of land,” R-
1844;

(1i.) This already-exercised authority is nearly co-extensive with the
Commission’s sole legislative authority to require property owners to
connect to the System, see ALA. CoDE § 11-3-11(a)(15) (“[N]o county
commission shall have the power to require any owner of property to
connect to a county sewer system if (i) the property of such owner is
served by any other sewer system as of the date (the ‘prospective
connection date’) that the construction of such county sewer system has
advanced to the point that operational sewer lines belonging to such
system are adjacent to the property of such owner, (ii) the property of such
owner is served by a septic tank installed as of the prospective connection
date, or (iii) any building to be served by such county sewer system is
located on the property of such owner at a distance greater than 200 feet
from the collector line of such county sewer system.”); and

(ili.) Nothing in the Record indicates that duplicating or supplementing the
regulations already promulgated by the Board of Health is necessary or
appropriate at this time;

WHERFEAS,

GGGG. With respect to suggestions in the Record on the advisability of a County-wide
clean water fee or non-user charge, see, e.g., R-0205 (Trustee Letter):

(. Act 619 does not authorize imposition of such a fee or charge insofar as it
specifies that “sewer rentals or sewer service charges” may be imposed
upon and collect from “the persons and property whose sewerage [sic] is
disposed of or treated by such sewers or sewerage [sic] treatment or
disposal plants,” R-2068 (Act 619 § 1), and does not include in its
description of the permissible bases on which sewer rates and charges may
be calculated any mention of mere residence in the County as a basis for
imposing fees, R-2070 (Act 619 § 5);
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(ii.)  In any event, evidence in the Record indicates that the function of a clean
water fee or non-user charge (i.e., recognition that the entire County
benefits from the System) is already performed by the 0.7 mill ad valorem
tax (the “Sewer Tax™) levied and collected by the County pursuant to Act
Number 716, Feb. 28, 1901 (“Act 716™), for “the repair of the sanitary
system of the county and to protect the water supplies,” see, e.g., R-0940
(Red Oak Report) (“Ad valorem taxes are a general source of revenue that
is most appropriately applied to governmental services that have a
substantial benefit to the community as a whole and for which it is
difficult to distinguish individual benefit.”); R-1277 (BE&K Report)
(same); and

(iii.) The Commission has no authority to increase the Sewer Tax because the
current millage rate of 0.7 mills is the highest rate allowed by Act 716;
rather, the Sewer Tax rate can only be raised by amendment of Act 716, or
by enactment of another statute to provide additional taxing authority,
which in either case would require an act of the State Legislature and a
favorable vote of the citizens within the geographic boundary of the
County;

WHEREAS,

HHHH. In view of the substantial Record evidence of the burden created by high sewer
rates, and consistent with the Commission’s charge to “manage, operate, control
and administer” the System, R-2067 (Amendment 73), it is necessary and
appropriate to implement a conservation program that will help all ratepayers —
without regard to income or wealth — calibrate their water usage (and hence their
sewer bills) to a level that is sustainable economically, ¢f, R-1345 (Krebs Revenue
Analysis) (recommending a lifeline rate), R-1384-89 (Krebs Draft) (same);

WHEREAS,

TII. To that end, Dr. Rauterkus is working with ESD to develop a conservation
program that will involve such practical measures as assisting customers in
identifying leaks and inefficient appliances, facilitating the remediation of such
leaks and inefficiencies (by, for example, providing low-flow shower heads), and
educating customers on conservation matters; and

WHEREAS,

JIT). With regard to septage charges in particular, the increased burden on residents
who use septic tanks will be significantly less than the percentage change in the
County’s septage rate, insofar as:

(i) Typical residential septic tanks in the County have a capacity of 1,000
gallons, although some newer and larger hones have 2,000-gallon tanks;
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(i)  Septage haulers in the County typically charge $300 to pump a residential
septic tank;

(ii.) The County currently charges septage haulers $30 per thousand gallons to
dispose of septage;

(iv.) Assuming all increased costs were passed on to customers, a 100%
increase in the septage rate (from $30 per thousand gallons to $60 per
thousand gallons) would add an additional $30 to $60 to the cost of
pumping a typically sized residential septic tank;

(v.)  Although most on-site sewage guidelines recommend cleaning every five
years, it is unlikely that most are cleaned as frequently as recommended;
rather, septic tanks are typically cleaned every five to fifteen years; and

(vi.) Accordingly, for a houschold with a 1,000 gallon septic tank, a 100%
increase in the County’s septage rate would result in an increase in the
cost of pumping the tank from $300 to $330 (i.e., 10%), which (if the
household’s septic tank were pumped every seven years) would equate to
a $0.36 monthly increase.

THE JEFFERSON COUNTY COMMISSION FINDS AND DETERMINES AS
FOLLOWS:

L. That, in light of the Stay Ruling, the Commission is able to exercise its constitutional
responsibility to make “reasonable and nondiscriminatory rules and regulations fixing
rates and charges,” R-2067 (Amendment 73) for sewer service;

1I. That, to the extent consistent with Amendment 73, see Shell v. Jefferson County, 454 So.
2d 1331, 1336-37 (Ala. 1984) (holding that Amendment 73, as “part of the organic law of
this state,” overrides any conflicting provisions of Act 619), Act 619 obligates the
Commission to set sewet rates such that “the revenues derived therefrom will at all times
be adequate but not in excess of amounts reasonably necessary” to operate the System
and make appropriate capital improvements (there being no issued and outstanding
bonded indebtedness, R-2070);

I11. That, to the extent consistent with Amendment 73 and Act 619 (ie., “to the extent
permitted by law,” R-0682 (Indenture § 12.5(b))), the Commission is obligated under the
Indenture to “make from time to time, to the extent permitted by law, such increases and
other changes in [sewer] rates and charges” as may be necessary to comply with the debt
coverage formulas, see R-0682-83 (Indenture § 12.5(b)); provided, however, that non-
compliance with the Rate Covenant will not be an event of default under the Indenture if
“the County employs a utility system consultant to review the System and its existing
rates and fees and makes a good faith effort to comply with the recommendations of such
consultant,” see R-0690 (Indenture § 13.1(b)}(i0));
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IV.  That it is appropriate to exercise the Commission’s constitutional and statutory
ratemaking authority on the basis of the Record adduced during and in connection with
the public sewer rate hearings;

V. That: (i) due and sufficient notice of the public sewer rate hearings was provided; (ii) all
persons and entities with a stake in the operation of the System (including ratepayers,
citizens, creditors, and regulators) have had a full and fair opportunity to make their
views known to the Commission and to provide any information they wished the
Commission to consider in connection with ratemaking (all of which has been
incorporated as part of the Record); and (iii) the Commission has fully and carefully
considered the entire Record; '

VI.  That Mr. Rothstein is a “utility system consultant” employed by the County to “review
the System and its existing rates and fees,” and that it is proper and appropriate to
“comply with the recommendations of such consultant,” R-0690 (Indenture § 13.1(b)(ii)),
in undertaking the Commission’s constitutional and stafutory obligation to make
reasonable and non-discriminatory rules and regulations fixing rates and charges for
sewer service;

VII.  That the existing sewer rate structure is due to be replaced;

VIII. That the proposed rate structure recommended by Mr. Rothstein — which includes, irter
alia, a fixed charge component, a tiered residential volumetric rate (using an inclining
block structure), a uniform non-residential volumetric rate, retention of a 15% “watering
credit” for residential accounts, and certain adjustments to septage and industrial waste
fees and charges — is appropriate and proper, and is consistent with Amendment 73, Act
619, and the Indenture;

IX. That the sewer rates recommended by Mr. Rothstein — which include, infer alia, a $10
fixed charge for all accounts with 5/8” meters (scaled upward for other ineter sizes), a
marginal residential volumetric rate of $4.50 per CCF for all users’ first three CCF, a
marginal residential volumetric rate of $7 per CCF for all users’ next three CCF, a
marginal residential volumetric rate of $8 per CCF for all additional usage, a non-
residential volumetric rate of $7.60 per CCF, a septic hauling charge of $60 per thousand
gallons for septage and $75 per thousand gallons for grease, and upward adjustments of
industrial waste fees and charges — are appropriate and proper, and are consistent with
Amendment 73, Act 619, and the Indenture;

X That the course of action recommended by Mr. Rothstein — including implementing the
new rate structure and sewer rates on March 1, 2013 (or as soon thereafter as can
practicably be implemented by the County’s billing partners), closely monitoring the
amount of revenues generated by the new rate structure and sewer rates, and revisiting
sewer rates and charges once revenue effects can be ascertained — is appropriate and
proper, and is consistent with Amendment 73, Act 619, and the Indenture;

XI.  That mandatory hookups are already required under regulations issued by the Board of
Health, and that no showing has been made that any other or further mandatory hookup
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requirement (which would be either duplicative or conflicting) that the Commission may
have authority to enact under section 11-3-11(a)(15) of the Alabama Code is necessary or
appropriate at this time;

XII.  That it lacks authority under state law to implement a clean water fee, non-user charge, or
any other similar fee or charge imposed on individuals or entities not connected to the
Systemn, and that in any event such a measure would, in effect, constitute an attempt to
increase the ad valorem tax (over which the Commission has no authority); and

XIII. That, in light of the significant sewer rates and bill impacts created thereby, it is
appropriate and proper to implement a conservation program being developed by Dr.
Rauterkus, and that the costs of implementing and administrating such program constitute
“Operating Expenses” under the Indenture.

NOW, THEREFORE, BE IT RESOLVED BY THE JEFFERSON COUNTY
COMMISSION:

1. That the Jefferson County Sewer Use/Pretreatment Ordinance Adopted May 11, 1982,
Ordinance No. 689, at Minute Book 61, pages 237-264, including all amendments
thereto, is REPEALED;

2, That the Grease Control Program Ordinance Adopted October 3, 2006, Ordinance No.
1778, at Minute Book 152, pages 133-138, including all amendments thereto, is
REPEALED;

3. That Resolution No. Feb-12-1997-Bess-1, adopted February 12, 1997, at Minute Book 6,
pages 256-260, is REPEALED;

4, That the Jefferson County Sewer Use Administrative Ordinance, Ordinance No. 1808, set
out below, is ADOPTED;

3. That the Jefferson County Sewer Use Charge Ordinance, Ordinance No. 1809, set out
below, is ADOPTED;

6. That a copy of this Resolution, together with the Record, the Jefferson County Sewer Use
Administrative Ordinance, and the Jefferson County Sewer Use Charge Ordinance,
should be delivered to the Alabama Public Service Commission (the “PSC™), with the
Commission’s recommendation (consistent with citizen comments at the public sewer
rate hearings) that the PSC take the sewer rate burden into account when assessing rates
that other utilities in the area are permitted to charge;

7. That the five vacancies on the Board of Arbitration should be filled by no later than
December 31, 2012, and to that end invites nominations or recommendations of qualified
candidates by any person or entity with a stake in the operation of the System (including
citizens, ratepayers, creditors, and regulators), which nominations or recommendations
should be directed to the County Manager;
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8. That until such time as the Board of Arbitration is constituted and able to act on any
requests for review of sewer rates, all pending and future requests for review of sewer
rates be held in temporary abeyance by the County Manager;

9. That the Commission will revisit sewer rates and charges no later than August 1, 2014,
consistent with Act 619’s direction that the Commission “from time to time when
necessary revise” rates and charges of the System, R-2070 (Act 619 § 6(a));

10.  That, once the revenue effects of the revised rate structure are susceptible to more precise
measurement, the Commission will entertain a further rate proposal that will generate
revenues sufficient to satisfy operating expenses, capital expenditures, and debt service
on an amount that correlates to the value of the used and useful System assets; provided,
however, that to the extent that the County remains in chapter 9 bankruptcy and the
Bankruptcy Court’s Net Revenues Opinion has not been reversed or modified on appeal,
the portion of the rate revenues designed to satisfy the capital expenditure needs of the
System will be suspended for the duration of the Bankruptey Case; and

11.  That the Minute Clerk shall maintain the Record, as the basis on which the Commission
has exercised its authority, ¢f Pilcher v. City of Dothan, 93 So. 16, 19 (Ala. 1922)
(“[M]unicipal governmental action, of which a record is required to be made, cannot be
shown by parol; [rather,] the records themselves (unless lost or destroyed) are the best
and only evidence of such governmental action.”), in the Minute Clerk’s office separate
and apart from the official minutes of the Commission;

DONE and ORDERED this 6th day of November, 2012.

APPROVED BY THE
JEFFERSOY COUNTY COMMISSION
DATE: J |-l -12
MIHUTE BOGK:_ /(o Y.

PAGE(S): __ 39-81
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JEFFERSON COUNTY
SEWER USE ADMINISTRATIVE ORDINANCE NO. 1808
ADOPTED NOVEMBER 6, 2012

This document is provided as a convenience to the public. The official ordinance and
amendments thereto are contained in the office of the Minute Clerk of Jefferson County
in Minute Book 164, pages 38 - 81. In the event of a discrepancy between any words or
figures contained in this document and those contained in the official minutes of the

Jefferson County Commission, the words and figures reflected in the official minutes
shall govern.
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JEFFERSON COUNTY
SEWER USE ADMINISTRATIVE ORDINANCE
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ARTICLEI GENERAL PROVISIONS

A. Purpose and Policy

This Ordinance sets forth uniform requirements for all users of the wastewater collection
and treatment system for Jefferson County, Alabama, and enables the County to comply
with all applicable State and Federal laws required by the Clean Water Act of 1972 and
the general Pretreatment Regulations (40 CFR, Part 403), and with the requirements of
the Consent Decree.

The objectives of this Ordinance are:

a) to prevent the infroduction of pollutants into the Sewer System that
may interfere with the operation of the System or contaminate the
resulting sludge;

b) to prevent the introduction of pollutants into the Sewer System that
will pass through the System inadequately treated into receiving
waters or the atmosphere or otherwise be incompatible with the Sewer
System;

¢) to improve the opportunity to recycle and reclaim wastewaters and
sludge from the Sewer System;

d) to minimize the quantities of infiltration/inflow that enters the Sewer
System; and,

e) to minimize the possibility of sanitary sewer overflows; and,

f} to comply with the objectives of the Consent Decree.

This ordinance provides for the regulation of all contributors to the System through the
issuance of permits and through enforcement of general requirements requiring
monitoring, compliance and reporting.

This ordinance shall apply to all sewer users in Jefferson County and to persons outside
the County who are, by contract or agreement with the County, users of the System.
Except as otherwise provided herem, the Environmental Services Departinent shall
administer, interpret, implement, and enforce the provisions of this ordinance. Where not
specifically provided herein, the provisions of this ordinance shall be enforced and
interpreted consistent with the “Jefferson County Sewer Use Charge Ordinance.”

B. National Categorical Pretreatment Standards

Certain Industrial Users (as defined by the EPA in the General Pretreatment Regulations
published in the June 26, 1978 Federal Register, titled Part 403 General Pretreatment
Regulations and any revision thereof) are, or hereafter shall become, subject to National
Categorical Pretreatment Standards promulgated by the EPA specifying quantities or
concentrations of pollutants or pollutant properties which may be discharged into the
System. All Industrial Users subject to a National Categorical Pretreatment Standard
shall comply with all requirements of such standard and shall also comply with any
additional or more stringent limitations contained in this Ordinance. Compliance with

1
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National Categorical Pretreatment Standards for existing sources subject to such
standards or for existing sources which hereafter become subject to such standards shall
be required within three (3) years following promulgation of the standards unless a
shorter compliance time is specified in the standard. Compliance with National
Categorical Pretreatment Standards for new sources shall be required upon promulgation
of the Standard. Except where expressly authorized by an applicable National
Categorical Pretreatment Standard, no Industrial User shall increase the use of process
water or in any way attempt to dilute a discharge as a partial or complete substitution for
adequate treatment to achieve compliance with such standard.

C. Definitions

Unless the context specifically indicates otherwise, the meaning of terms used in this
Ordinance shall be as follows:

1)  “ADEM?” shall mean the Alabama Department of Environmental Management or its
duly authorized deputy, agent, or representative.

2)  “Act”, “The Act”, or “CWA” shall mean the Federal Water Pollution Control Act,
also known as the Clean Water Act, as amended, 33 U.S.C. § 1251, ef seq.

3)  “All contributors” denotes any Person or Owner contributing wastewater to the
System.

4)  “Alternative grease removal technology” shall mean an automatically operated
mechanical device specifically designed to remove grease from the waste stream.

5)  “ASTM” shall mean the American Society for Testing and Materials.

6) “Authorized Representative of an Industrial User” shall mean any one of the
following: (1) a principal executive officer of at least the level of Vice-President, if
the industrial user is a corporation; {2) a general partner or proprietor if the
industrial user is a partner or proprietorship, respectively; or (3) a duly authorized
representative of the individual above if such representative is responsible for the
overall operation of the facilities from which the discharge originates.

7)  “Best Management Practices” shall mean any program, process, operating method
or measure that controls, prevents, removes or reduces discharge of FOG.

8) “BODs” or “BOD” {biochemical oxygen demand) shall mean the quantity of
oxygen utilized in the biochemical oxidation of organic matter under standard
laboratory procedure in five days at 20 degrees C, expressed in milligrams per liter
by weight. BOD shall be determined by standard methods as hereinafter defined.

9)  “Categorical Standards” shall mean the National Categorical Pretreatment
Standards or Pretreatment Standard.
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10)

11)

12)

13)

14)

15)

16)

17)

18)

19)

20)

21)

22)

23)

24)

“CFR” denotes the Code of Federal Regulations.

“COD?” shall mean chemical oxygen demand as determined by standard test
methods.

“Charge(s)” shall mean all applicable charges, fees, assessments, costs or penalties
levied under the “Jefferson County Sewer Use Charge Ordinance,” as adopted.

“Composite Sample” shall mean the makeup of a number of individual samples, so
taken as to represent the nature of wastewater or industrial wastes.

“Condensate” shall mean liquid water resulting from the change of water vapor to
liquid by the use of traditional air conditioner units or water heaters.

“Consent Decree” shall mean the Consent Decree entered on December 9, 1996 in
the consolidated cases R. Allen Kipp, Jr. et al. v. Jefferson County, Alabama, et al.
(United States District Court for the Northern District of Alabama, Civil Action No.
93-G-2492-5) and United States v. Jefferson County, Alabama, et al. (United States
District Court for the Northern District of Alabama, Civil Action Ne. 94-G-2947-
S).

“Constituents” shall mean the combination of particles, chemicals or conditions
existing in the wastewater.

“Consumption” shall mean the metering of domestic water at a given unit of
measure.

“Cooling Water” shall mean the water discharged from commercial air
conditioning, cooling or refrigeration sources such as chillers and cooling towers.

“Cu. Ft.” denotes cubic Teet.

“County” shall mean the Jefferson County Commission or its employees, duly
authorized agents or representatives.

“Direct Discharge” shall mean the discharge of treated or untreated wastewater
directly to the waters of the State of Alabama, as interpreted by ADEM.

“Director” shall mean the Director of the Environmental Services Department or his
designee.

“Effluent” shall mean the discharge of flow from an industry or a treatment plant
facility.

“Environmental Services Department” or “ESD” shall mean the County department
that has direct responsibility for the maintenance, manageinent and operations of
the Sewer System.
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25)

26)

27)

28)

29)

30)

31)

12)

33)

34)

35)

“EPA” shall mean the U.S. Environmental Protection Agency, or where
appropriate, the term may also be used as a designation for the Regional
Administrator or other duly authorized official of said agency.

“Explosive Liquid” shall mean any liquid which produces two successive readings
on an explosion hazard meter, at the point of discharge into the system, of five
percent (5%) or greater or any single reading over ten percent (10%) of the lower
explosive limit of the meter.

“Flammable Liquid” shall mean any liquid having a flash point below 100°F and
having a vapor pressure not exceeding 40 psia absolute pressure at 100°F .

“FOG” shall mean fats, oils, and grease.

“Food” shall mean any raw, cooked or processed edible substance, ice, beverage or
ingredient intended for human consumption.

“Food Service Facility” shall mean any facility engaged in the preparation of food
for human consumption and/or serving of meals, short orders, sandwiches, frozen
desserts or other edible products. The term includes restaurants, coffee shops,
cafeterias, short order cafes, luncheonettes, taverns, lunchrooms, places which
manufacture retail sandwiches, soda fountains, institutional cafeterias, catering
establishments and similar facilities by whatever name called.

“Fryer Oil” shall mean oil that is used and/or reused in fryers for the preparation of
foods.

“Grab Sample” shall mean a sample, which is taken from a waste sircam on a one-
time basis without regard to the total flow in the waste stream.

“Grease” shall mean fats, oils and grease used for the purpose of preparing food or
resulting from food preparation and includes all elements of FOG, Grease is also
generated from washing and cleaning operations suchi as pot washing, dishwashers,
trenches and floor drains. The terms grease and FOG may be used interchangeably.

“Grease Control Device” shall mean any grease interceptor, grease trap or other
approved mechanism, device or process, which attaches to, or is applied to,
wastewater plumbing fixtures and lines, the purpose of which is to trap or collect or
treat FOG prior to the balance of the liquid waste being discharged into the System.

“Grease Interceptor” shall mean an indoor device located in a food service facility
or under a sink designed to collect, contain and remove food wastes and grease
from the waste stream while allowing the balance of the liquid waste to discharge to
the System by gravity.
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36) “Grease Permit” or “Food Service Facility Grease Control Program Permit
{FSFGCPP)” shall mean the license/authorization to discharge wastewater/liquid
waste into the System granted to the Owner of a Food Service Facility or his/her
authorized agent.

37) “Grease Trap” shall mean an outdoor device located underground and outside of a
food service facility designed to collect, contain and remove food wastes and grease
from the waste stream while allowing the balance of the liquid waste to discharge to
the System by gravity.

38) *Hazardous Waste” shall mean any material or wastes identified by the EPA
Hazardous Waste Resolution, Part 261, including all wastes identified in Subpart D
thereof, regardless of the quantity of material stored or generated.

39) “Health Department” shall mean the State Board of Health as constituted in
accordance with Ala. Code § 22-2-1 ef seq., and includes the Committee of Public
Health or State Health Officer when acting as the Board. The Health Department is
not affiliated with the Jefferson County Commission.

40) “Holding Tank Waste” shall mean any waste from holding tanks such as vessels,
campers, chemical toilets, trailers, septic tanks, and vacuum pump trucks.

41) “Impact Fee” shall mean the charge assessed to any sewer user prior to connection
with, or access to, the System.

42) “Indirect Discharge” shall mean the discharge or introduction into the System of
non-domestic pollutants from any source regulated under Section 307(b) or (c) of
the Act (including holding tank waste discharged into the System).

43) “Infiltration/Inflow” or “I/T” shall mean the total quantity of water from both
infiltration and inflow without distinguishing the source. Infiltration shall mean the
water entering a sewer system and service connections from the ground, through
sources such as broken or cracked pipe, defective pipe joints, improper connections,
manhole walls, etc. Inflow shall mean direct surface or rainwater discharged into
the sewer system, including through service connections, from sources such as roof
leaders, cellars, yard and area drains, foundation drains, cooling water discharges,
drains from springs and swamp areas, cross connections from storm sewers, surface
runoff, etc.

44) “Industrial User” shall mean any mdustry producing liquid waste discharging cither
with or without pretreatment into the System.

45) “Industrial Sewer Connection Application” shall mean the application required to
be filed by all industrial contributors or potential industrial contributors who intend
to connect to the System. This request shall be on forms provided by the County,
which specify the quantity, strengths, and any special qualities of their industrial
waste.
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46)

47)

48)

49)

50)
51)

52)

53)

54)

55)

56)

“Influent” shall mean the wastewater arriving at a County wastewater treatment
plant for treatment.

“Interference” shall mean the inhibition, unreasonable degradation or disruption of
treatment processes, treatment and/or collection operations, or sewer system
operations which contributes to a violation of any requirements of the County’s
NPDES permits, including sanitary sewer system overflows either within the
collection system or at any treatment plant due to infiltration/inflow or a lack of
treatment of wastewaters containing infiltration/inflow. This term includes the
prevention of sewage biosolids use or disposal by the County in accordance with
Section 405 of the Clean Water Act, or any criteria, guidelines or regulations
developed pursuant to the Solid Waste Disposal Act (SWDA), the Clean Water Act,
the Toxic Substances Control Act, or more stringent State criteria (including those
contained in any State biosolids management regulation pursuant to title TV of the
SWDA) applicable to the method of biosolid disposal or use employed by the
County.

“1’9

denotes liter.

“Master Plumber” shall mean any person in continuous and responsible charge of
the installation, alteration, repair or renovation of plumbing work and who
possesses a current, valid and unrevoked Certificate of Competency issued by the
Alabama Plumbers and (Gas Fitters Examining Board as a Master Plumber.

“MBAS” denotes methylene-blue-active substance.
“mg/l” denotes milligrams per liter and shall mean ratio by weight.

“Mobile food unit” shall mean a self-propelled or vehicle mounted unit intended to
be used as a food service facility.

“National Pollution Discharge Elimination System Permit” or “NPDES Permit”
shall mean a permit issued pursuant to Section 402 of the Act (33 U.S.C. § 1342).

“National Categorical Prefreatment Standards™ shall mean any regulation
containing pollutant discharge limits promulgated by the EPA in accordance with
Section 307(b) and {c) of the Act which applies to Industrial Users.

“Natural Qutlet” shall mean any outlet used to dispose of liquid waste, which
ultimately flows or leads into a watercourse, pond, ditch, lake, or other body of
surface or ground water.

“New Source” shall mean any industrial source, in which the construction is
commenced after the publication of proposed regulations prescribing a Section
307(c) National Categorical Pretreatment Standard which will be applicable to such
source, if such standard is thereatter promulgated within 120 days of proposal in the
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57)

58)

59)

60)

61)

62)

63)

64)

65)

66)

Federal Register. Where the Standard is promulgated later than 120 days after
proposal, a New Source shall mean any source, the construction of which is
commended after the date of promulgation of the standard.

“pH” shall mean the logarithm of the reciprocal of the concentration of the
hydrogen ion. “pH” shall be determined by standard methods as hereinafter defined.

“Person” or “Owner” shall mean any natural person, individual, firm, company,
joint stock company, association, society, corporation, group, partnership, co-
partnership, trust, estate, governmental or legal entity, or their assigned
representatives, agents or assigns.

“Pollutant” shall mean any dredged spoil, solid waste, incinerator residue, sewage
garbage, sewage sludge, munitions, chemical waste, biological materials,
radioactive materials, excess heat, wrecked or discarded equipment, rock, sand, and
industrial, municipal, and agricultural waste discharged into water; and shall
include any pollutant identified in a National Categorical Pretreatment Standard or
any incomnpatible waste identified in Article II of this Ordinance.

“Pretreatment” shall mean the reduction of the amount of pollutants, the elimination
of pollutants, or the alteration of the nature of pollutant properties in wastewater to
a less harmful state prior to or in lieu of discharging or otherwise infreducing such
pollutants into the System. The reduction or alteration may be obtained by
physical, chemical, or biological processes, process changes, or other means except
as prohibited by 40 CFR Section 403.6(d).

“Pretreatment Requirement” shall mean any substantive or procedural requirement
related to pretreatment, other than a National Pretreatment Standard imposed on an
industrial user.

“Pretreatment Standard” shall mean either a National Categorical Pretreatment
Standard or a pretreatment standard imposed as a result of the User’s discharging
any incompatible wastewater regulated by Article II of this Ordinance.

“Public Water System” shall mean a system for the provision to the public of piped
water for human consumption.

“Receiving Waters” shall mean those waters into which the County’s NPDES
permitted effluent is discharged.

“Restaurant” shall mean an establishment which serves food and/or beverages for
human consumption.

“SWDA” denotes the Solid Waste Disposal Act, 42 U.S.C. § 6901, et seq.
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67)

68)

69)

70)

71)

72)

73)

74)

75)

76)

“Sampling Vault/Port” shall mean the structure downstream of a grease trap,
interceptor or alternative grease control device that is specially constructed to allow
inspection and sampling prior to discharge of effluent into the System.

“Sanitary Sewer” shall mean a sewer, which carries wastewater, and from which
storm, surface, and ground waters are intended to be excluded.

“Sewer” or “main sewer” shall mean a pipe or conduit eight (8) inches in diameter
or larger intended for carrying wastewater and generally located in public right-of-
way or casement.

“Sewer Connection Permit” shall mean the license to proceed with work on a sewer
service line, either as new construction or for the repair of an existing line.

“Sewer Service Line” shall mean any sanitary sewer line or conduit located outside
the building structure which connects the building’s plumbing from the outside
building wall to the main sewer. The sewer service line is usually four (4) inches in
diameter, sometimes six (6) inches in diameter, and in special cases eight (8) inches
in diameter or larger. The County does not maintain the sewer service line from the
cutside building wall to the main sewer.

“Sewer System” or “System” shall mean a publicly-owned treatment works
(POTW), as defined by Section 212 of the Act (33 U.S.C. § 1292), owned by the
County. The term shall mean any wastewater treatment facility, any sanitary sewer
that conveys wastewater to such treatment facility and any wastewater pumping
facility.

“Shall” is mandatory; “may™ is permissive.

“Significant Industrial User” shall mean any Industrial User of the Systein that is
subject to Categorical Pretreatment Standards and/or who has a discharge flow of
25,000 gallons or more per average work day, or has a flow greater than 5% of the
flow in the County wastewater treatment facility providing treatment, or has in its
wastewater toxic pollutants as defined herein or within the Act, or is found by the
County, ADEM, or the EPA to have significant impact, either singly ot in
combination with other contributing industries, on the System, the quality of sludge,
or effluent quality.

“Standard Industrial Classification” or “SIC” shall mean the classification pursuant
to the Standard Industrial Classification Manual issued by the Executive Office of
the President, Office of Management and Budget, 1972.

“Standard Methods” shall mean those sampling and analysis procedures established
by and in accordance with EPA pursuant to Section 304(g) of the Act and contained
in 40 CFR, Part 136, as amended, or the “Standard Methods for the Examination of
Water and Sewer” as prepared, approved, and published jointly by the American
Public Health Association, the Ainerican Water Works Association, and the Water

8

Case 11-05736-TBB9 Doc 2217-20 Filed 11/15/13 Entered 11/15/13 14:02:59 Desc

R-002857
C.344 Part222 Page 6 of 14



Environment Federation. In cases where procedures vary, the EPA methodologies
shall supersede.

77)  “SID Permit” shall mean a State Indirect Discharge permit issued by ADEM. Such
permits may be issued to dischargers of non-domestic pollutants from any source,
including, but not limited to, those regulated under Section 307(b) or (c) of the Act.

78) “Storm Sewer” or “Storm Drain” shall mean a sewer which carries storm and
surface waters and drainage, but excludes wastewater and polluted industrial
wastes.

79) “Suspended Solids” shall mean solids that either float on the surface, or are in
suspension in water, wastewater, or liquid as defined by standard methods.

80) “Temporary food service facility” shall mean a food service facility that is not
permanently connected to the System nor operates at the same location for a period
of time exceeding 14 days in conjunction with a single event, such as a fair,
carnival, circus, exhibition or similar temporary gathering, Temporary food service
facilities are not regulated by the Grease Control Program.

81) “TOC” shall mean total organic carbon as determined by standard methods.
82) “T'SS” shall mean total suspended solids as determined by standard methods.

83) “Total Solids” shall mean total weight expressed in mg/l of all solids: dissolved,
undissolved, organic, or inorganic.

84) “Toxic” shall mean detrimental to or adversely affecting the organisms or other
processes involved in wastewater treatment.

85) “Toxic Pollutant” shall include but not be limited to any pollutant identified
pursuant to Section 307(a) of the Act.

86) “County Treatment Plant” or “County Plant” shall mean that portion of the
County’s sewer system designed to provide wastewater treatment.

87) *“U.S.C.” denotes Unites States Code.

88) “User” shall mean the occupant and/or the owner(s) of property from which
wastewaler is discharged into the System and any individual or entity, including any
municipality, that contributes, causes, or permits the contribution of wastewater into
the System.

89) “Watercourse” shall mean a channel in which a flow of water occurs, either
continuously or intermittently.
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90) “Wastewater” shall mean any solids, liquids, gas, or radiological substance
originating from residences, business buildings, institutions, and industrial
establishments together with any ground water, surface water, and storm water that
may be present, whether treated or untreated, which is contributed into or permitted
to enter the System.

91) “WEF” shall mean the Water Environment Federation.

Terms for which definitions are not specifically provided herein or in the “Jefferson
County Sewer Use Charge Ordinance” shall be interpreted as defined in the Glossary of
the current edition of “Design of Municipal Wastewater Treatment Plants, Volume 3”
(MOP 8) published by the WEF and the American Society of Civil Engineers.
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ARTICLE 1. DISCHARGE PROHIBITIONS

A. General Discharge Prohibitions

No user shall contribute or cause to be contributed, directly, or indirectly, any pollutant or
wastewater which will interfere with the operation or performance of the System. These
general prohibitions apply to all such users of the System whether or not the user is
subject to National Categorical Pretreatment Standards or any other National, State, or
Local Pretreatment Standards or Requirements. A user may not contribute the following
substances to the System:

1) Any wastewater containing quantities of flammable or explosive liquids, or any
liquids, solids, or gases which by reason of their nature or quality are, or may be,
sufficient alone or by interaction with other substances to cause fire or explosion
or be an interference in any way to the System or to the operation of the System.
Prohibited materials include, but are not limited to: alcohols, aldehydes, benzene,
bromates, carbides, chlorates, commercial solvents, ethers, fuel oil, gasoline, any
hydrocarbon derivatives, hydrides, kerosene, ketones, mineral spirits, motor oils,
naphtha, perchlorates, peroxides, sulfides, toluene, xylene and any other
substances which the County, the State, or EPA has notified the User is a flame or
explosion hazard to the System.

2) Any pollutants which will cause corrosive structural damage to the System (in no
case with a pH less than 5.0 or higher than 10.5) or wastewater having other
corrosive property capable of causing damage or hazard to structures, equipment,
and/or personnel of the sewer system or which may be damaging to the operation
of the System.

3) Solid or viscous substances in amounts which may cause obstruction to the flow
in the System or other interference with the operation of the System such as, but
not limited to: garbage with particles greater than 1/2 inch, ashes, cinders, animal
guts or tissues, paunch, manure, offal, bones, hair, hides or fleshings, entrails,
whole bloods, beer or distillery slops, milk residue, ice cream, sugar syrups,
feathers, sand, lime residues, stone or marble dust, metal, glass, sttaw, grass
clippings, rags, spent grains, spent hops, waste paper, wood, plastics, fiberglass,
paint or ink residues, gas, tar, asphalt residues, chemical residues, residues from
refining or processing of fuel or lubricating facilities, cannery waste, mud,
grinding waste, and polishing waste.

4) Any wastewater which contains fats, oils, or grease, any non-polar material or any
wastewater which contains a substance that will solidify or become viscous within
the collection system or at the treatment plant or otherwise interfere with the
operations of the System.

5) Any uncontrolled wastewater containing spent oils, lubricants, or fuel from
vehicles or machinery.
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6) Any pollutants released at a flow and/or pollutant concentration which will cause
interference to the System.

7) Any wastewater having a temperature, which will inhibit biological activity in the
System resulting in interference, but in no case wastewater with a temperature at
the introduction into wastewater treatment plant which exceeds 40 degrees C (104
degrees F). No user shall discharge into any sewer line, or appurtenance of the
sewer system, wastewater with a temperature exceeding 65.5 degrees C (150
degrees F). More stringent limitations may be required if it is determined the
Sewer System is adversely affected by lower temperatures.

8) Any wastewater containing toxic pollutants which either singly or by interaction
with other pollutants, would injure or interfere with any wastewater treatment
process, constitute a hazard to humans or animals, create a toxic effect in the
receiving waters of the sewer system, or exceed the limitations set forth in a
Categorical Pretreatment Standard.

9) Any noxious or malodorous liquids, gases, or solids which whether singly or by
interaction with other wastes are sufficient to create a public nuisance or hazard to
life or are sufficient to prevent entry into the sewers for their maintenance and
repair.

10) Any substance which may cause the System wastewater treatment plant effluent
or any other product of the System wastewater treatment plant such as residues,
bioselids, or scum, to be unsuitable for reclamation and reuse or to interfere with
the reclamation process where the County is pursuing a reuse and reclamation
program. In no case shall a substance discharged to the System cause the County
to be in non-compliance with bioselids use or disposal criteria, guidelines, or
regulations developed under Section 503 of the Act; any criteria, guidelines, or
regulations affecting sludge use or disposal developed pursuant to the Solid Waste
Disposal Act, or State criteria applicable to the biosolids management method
being used.

11) Any substance which will cause the County to vicolate its NPDES and/or State
Disposal System Permit or the receiving water quality standards.

12) Any wastewater with color that cannot be removed by any County wastewater
treatment plant.

13) Any liquid or wastewater containing quantities of radicactive waste in excess of
presently existing or subsequently accepted limits for drinking water as
established by applicable State or Federal regulations.

14) Any substance that is introduced to the System in a negligent or vandalistic
manner including, but not limited to, cloth, metal, wood, plastic, concrete, rock,
glass, leaves, and grass.
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15) Any non-permitted liquid leachate from a landfill, drain field, or any type of soil
drainage system.

16) Any discharge generated from pools, ponds, or fountains.

B. Prohibitions on Stormwater and Ground Water

Storm water, ground water, rain water, street drainage, roof top drainage, basement
drainage, sump pumpings, sub-surface drainage, or yard drainage shall not be discharged
through direct or indirect connections to the System. All users of the System are
prohibited from discharging stormwater, groundwater, any drainage waters or any waters
which may cause or contribute to infiltration/inflow.

C. Maximum Discharge Concentrations

Following herewith are maximum discharge concentrations for any User of the System.
The limits are subject to change by the EPA, ADEM, and/or the County. Such change
may occur through changes imposed by National Categorical Pretreatment Standards or
by the County’s determination that an interference exists in the System by reason of any
limit set forth herein or by case-specific considerations.

MAXIMUM DISCHARGE CONCENTRATIONS

DAILY
POLLUTANT MAXIMUM. mg/l
Aluminum, dissolved 50.0
Cadmium, total 0.3
Chromium +6 0.2
Chromium, total 5.0
Copper, total 1.0
Cyanide, as CN or HCN 1.0
Iron, total 20.0
Lead, total 0.5
Nickel, total 1.0
Silver, total 0.5
Tin, total 10.0
Zine, total 3.6
Arsenic 0.10
Ammonia 25.0
Barium 1.0
Chlorides 200.0
Fluorides 1.50
Mercury 0.01
Molybdenum 0.10
Phenol 1.00
Phosphate 30.00
Selenium 0.10
13
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D. Cooling Water

Cooling water discharge may be considered on a case by case basis. Permission to
discharge will be granted at the sole discretion of the Director. If permission is denied,
all cooling water must be discharged under an NPDES permit issued by ADEM, as
applicable.

E. State Requirements

State requirements and limitations on discharges shall apply in any case where they are
more stringent than Federal requirements and limitations or the County’s requirements
and limitations on discharges described in this Ordinance.

F. Excessive Discharpe

No user shall increase the use of process water or in any way attempt to dilute a discharge
as a partial or complete substitute for adequate treatment to achieve compliance with the
limitations contained in the National Categorical Prefreatment Standards, or in any other
pollutant specific limitation developed by the County or State without prior written
approval by the County. Where necessary in the opinion of the County, flow equalization
facilities may be required to eliminate peak flow concentration conditions which could
overload the System. Equalization units shall have a capacity judged by the County to
allow controlled discharge of the flow at such a rate which will eliminate peak flow
conditions. Detailed flow equalization plans, facility plans, specifications and operating
procedures shall be submitted to the County for review and recommendations in a
specified format. However, the County shall not approve the submittal for performance.

G. Possible Inhibitory Discharges

If any waters or wastes are proposed to be discharged to the System which contain the
substances or possess the characteristics either enumerated or not enumerated in this
Article, and which in the judgment of the County and/or the State and Federal agencies
having jurisdiction may cause an interference with the System, the biosolids or receiving
waters, or which may otherwise create a hazard to life or constitute a public nuisance, the
County may:

1) reject the wastes in accordance with Article III of this Ordinance;

2) for industries affected by the National Categorical Pretreatment Standards, require
pretreatment to an acceptable condition for discharge to the Systemn and state a
compliance date which in no case shall exceed three (3) years but may be sooner
if 50 stated in the National Categorical Pretreatment Standards;

3) require control over the quantities and rates of discharge;

4) require payment to cover the added cost of collecting, transporting, handling and
14
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treating the wastewater not covered by standard Charges.

If the County or ADEM requires or permits the pretreatment or equalization of waste
flows, the design and installation of the plants and equipment may be reviewed by the
County, ADEM, and Federal Agencies having jurisdiction. In any case, the design and
installation shall be subject to the requirements of all applicable codes, resolutions, and
laws.

H. Accidental Discharges

1. General

Each industrial user shall provide protection from accidental discharge of prohibited
materials or other substances regulated by this Ordinance. Facilities to prevent accidental
discharge or prohibited materials shall be provided and maintained af the owner’s or
user’s own cost and expense. Detailed plans showing facilities and operating procedures
to provide this protection shall be submitted to the County for review and comment.
However, the County’s review and comment shall in no way be interpreted as a
performance approval of such facilities. All existing industrial users shall complete such
a plan at the time the industry begins production. No new industrial users who
comrmence this contribution to the sewer systein after the effective date of this Ordinance
shall be permitted to introduce pollutants into the system until accidental discharge
procedures have been reviewed and approved by the County and ADEM and
implemented by the Owner or user. Review of such plans and operating procedures shall
not relieve the industrial user from the responsibility to modify the user’s facility as
necessary to meet the requirements of this Ordinance. In the case of an accidental
discharge, it is the responsibility of the user to immediately telephone 205-942-0681 and
notify County personnel of the incident. The notification shall include:

1) time of discharge

2) location of discharge

3) type of waste

4) concentration and volume

5) corrective action being taken
6) company name

7) contact official

8) phone number

2. Written Notice

Within five (5) days following an accidental discharge, the user shall submit to the
County and ADEM a detailed written report which shall include:

1) company name

2) contact official _

3) date, time, and type of material discharged

4) corrective actions taken at the time of the discharge and degree of success
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5) adetermination that the cause of the discharge was of mechanical or human
nature

6) adetailed description of new or modified actions which will be instituted to
prevent such an occurrence from happening again

7) atimetable for implementing the corrective actions

Such notification shall not relieve the user of any expense, loss, damage or other liability
which may be incurred by the County as a result of damage to the system, fish kills, or
any other damage to person or property, nor shall such notification relieve the user of any
fines, civil penalties, or other liability which may be imposed by this Ordinance or other
applicable law.

3. Notice to Employees

A notice shall be permanently placed on the user’s bulletin board or other prominent
place advising employees whom to call in the event of a prohibited discharge. Employers
shall insure that all employees who may cause or suffer an occurrence of such a discharge
are advised of the emergency notification procedure.

1. Hazardous Wastes

It is a violation of this Ordinance to discharge or cause to be discharged any material
categorized as a hazardous waste.
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ARTICLE III. ENFORCEMENT AND ABATEMENT

A. Violation

Discharge of wastewater in any manner in violation of this Ordinance or of any condition
of an SID permit shall be corrected and abated as provided for specifically in this Article
or elsewhere in the Ordinance.

B. Violation Notification

Whenever the County determines or has reasonable cause to believe that a discharge of
wastewater has occurred in violation of the provisions of this Ordinance, an SID permit,
or any other applicable law or regulation, the County shall notify ADEM and the User of
such violation. Failure of the County to provide such notice shall not in any way relieve
the User from consequences of a wrongful or illegal discharge.

C. Conciliation Meetings

The County and ADEM may, but shall not be required to, invite the User to a conciliatory
meeting to discuss the violation and methods of correcting the cause of the violation. If
the County, ADEM, and the User agree to appropriate remedial and preventative
measures, they shall commit such agreement in writing with provisions for a reasonable
compliance schedule and the same shall be incorporated as a supplemental condition of
the User’s SID permit.

D. Show Cause Hearing

ADEM may issue a show cause notice to the User at a specified date and time to show
cause why the User’s SID Permit should not be modified, suspended, or revoked for a
violation of this Ordinance, or other applicable law or regulation, or conditions in the SID
permit of the User. If the County seeks to modify the User’s SID permit to establish
wastewater characteristic limitations or other control techniques to prevent future
violations, it shall notify the User of the general nature of the recommended
modifications.

E. Referral to Attorney General

ADEM or the County may refer a case to the State of Alabama Attorney General’s office
for action for a User’s violation of a Categorical Standard or the conditions of the User’s
SID Permit.

F. Injunctive Relief

ADEM or the County may file civil suits for injunction, damages, or other appropriate
relief to enforce the provisions of this Ordinance or other applicable law or regulation.
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(. Assessment of Damages to Others

When any unauthorized discharge to the System (including vandalism) results in an
obstruction, damage, or any other impairment to the System or to property or person of
others, or results in any expense of whatever character or nature to the County, the
County may assess the expense to the responsible party.

H. Petition for Federal or State Enforcement

In addition to other remedies of enforcement provided herein, the County may petition
the EPA to exercise such methods or remedies as shall be available to such government
entities to seek criminal or civil penalties, mjunctive relief, or such other remedies as may
be provided by applicable Federal or State laws to insure compliance by Industrial Users
with applicable pretreatment standards, to prevent the introduction of toxic pollutants or
other regulated pollutants into the sewer system, or to prevent such other water pollution
as may be regulated by State or Federal law.

I. Emergency Termination of Service

In the event of an actual or threatened discharge to the System of any pollutant which in
the opimen of the County, presents or may present substantial danger to the health or
welfare of persons, or causes an mterference or degradation to the System, the County
shall immediately notify ADEM of the nature of the emergency. The County shall also
attempt to notify the User or other person causing the emergency and request their
assistance in abating the discharge. The County may also temporarily terminate the
service of such User or Users as necessary to abate the condition. Sewer service may be
restored by the County at the User’s expense when the adverse discharge has been abated
or corrected.

J. Termination of Service
The County may disconnect a User from the System when:

1) EPA or ADEM informs the County that the effluent from the wastewater
treatment plant is no longer of a quality permitted for discharge to a watercourse,
and it is determined that the User is deiivering wastewater to the System that
cannot be sufficiently treated or requires treatment that is not provided by the
County as normal domestic wastewater treatment, or

2) the User:

a) discharges industrial waste or wastewater that is in violation of the SID Permit
issued, or

b} discharges any substance to the sewer defined in Article II as being
prohibited, or

¢} discharges any wastewater at an uncontrolled, variable rate in sufficient
quantity to cause an interference in the System, or

d) fails to pay Charges for samtary sewer service when due, or

e) repeats a discharge of prohibited constituents to the System, or

f) {ails to allow entry to the User’s premises to inspect or repair the sanitary
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sewer system.

If the service is discontinued pursuant to this Section, the County may disconnect the
User at the User’s expense, or continue disconnection until such time as the violation is
abated. Reconnection shall be at the discretion of the County and at the User’s expense.

K. Other Remedies

For violations of this Ordinance and any rules and regulations of the County respecting
the Systein, the County may pursue any remedy or enforcement authority provided to it
by law. These remedies may mclude directing the public water system provider to
discontinue the water supply to the property and the recording of liens.

19

R-002868
Case 11-05736-TBB9 Doc 2217-21 Filed 11/15/13 Entered 11/15/13 14:02:59 Desc

C.344 Part223 Page 3 0of 13



ARTICLE IV. STATE INDIRECT DISCHARGE PERMITS, DISCHARGE
REPORTS, AND ADMINISTRATION

A. Applicability

The provisions of this Article are applicable to Industrial Users, as defined by ADEM, or
any Industrial User specified by the County. Any permits issued hereunder to Industrial
Users who are subject to or become subject to a “National Categorical Pretreatment
Standard” as that term is defined in 40 CFR 403.3(i) shall be conditioned upon the
Industrial User’s also complying with all applicable substantive and procedural
requirements promulgated by the EPA and ADEM under the “National Categorical
Pretreatment Standards” or any other pollutants identified as “priority pollutants.”

B. Application and Permit Requirements for Industrial Users

Prior to discharging non-domestic wastewater into the System, all Significant Industrial
Users, as defined by ADEM, and any Industrial User, shall simultaneously submit an
application and engineering report to Jefferson County and to ADEM for the purpose of
obtaining an SID permit. The original and one copy of said package shall be submitted to
ADEM while an additional two (2) copies shall be submitied to Jefferson County. The
engineering report shall contain the information specified in Article IV.C. All original
application packages shall also include a site plan, floor plan, mechanical and plumbing
plans with sufficient detail to show all sewers and appurtenances in the Industrial User’s
premises by size, location, and elevation, and the Indusirial User shall submit to the
County and ADEM revised plans whenever alterations or additions to the Industrial
User’s premises affect said plans. Any currently connected User discharging wastewater
other than domestic wastewater who has not heretofore filed such a report shall file same
with the County and ADEM within ninety (90) calendar days of receiving notice fromn the
County.

C. Report Requirements

The report required by Section B above or other provisions of this Article for all
Industrial Users shall contain, in units and terms appropriate for evaluation, the
mformation listed in sub-sections (1) through (9) below. Industrial Users subject to
National Categorical Preireatmeni Standards shall submit to the County and ADEM a
report which contains the information listed in sub-sections (1) through (9) below within
one hundred and eighty (180) calendar days after the promulgation by the EPA of a
National Categorical Pretreatinent Standard under Section 307(b) or (c) (33 U.S.C.
1317(b) or (c¢) of the Act).

Industrial Users who are unable to achieve a discharge limit set forth in Article II hereof
without improved operation and maintenance procedures or pretreatment shall submit a
report which contains the information listed in sub-sections (1) through (9) below. Said
report shall be certified by a Professional Engineer registered in the State of Alabama and
contain all or applicable portions of the following:

20

R-002869
Case 11-05736-TBB9 Doc 2217-21 Filed 11/15/13 Entered 11/15/13 14:02:59 Desc
C.344 Part223 Page 4 of 13



1)

2)

3)

4)

3)

6)

7)

8)

9)

General information including name and affiliation of company, number of
employees, product(s) to be manufactured, including rate of production and SIC
number(s), hours of operation, and water supply and disposition.

A map showing location of manufacturing plant (with section, township, range,
latitude and longitude), treatment facilities and drainage, and locations of each
discharge point. In case of indirect discharges, the location of sewer and point of
industry connection should be shown.

A narrative account of manufacturing operation(s) explaining and/or defining raw
materials, processes and products. Blockline or schematic diagrams indicating
points of wastewater origin and its collection and disposition should be included.
The average and maximum total flow of each discharge from such Industrial User
to the System, in gallons per day.

The average and maximum of both quantity and quality of the wastewater
discharge from each regulated process from such Industrial User and
identification of any applicable Pretreatment Standards and Requirements. The
concentration shall be reported as a maximum or average level as provided for in
the applicable Pretreatment Standard. If an equivalent concentration limit has
been calculated in accordance with a Pretreatment Standard, this adjusted
concentration limit shall also be submitted to ADEM for approval.

Description of existing wastewater treatment facilities mcluding design basis,
pretreatment measures, and recovery systems. Means of handling cooling water,
storm drainage, and sanitary wastes should be described. Containment systems
for product storage areas, loading and intermediate, or raw material handling
areas, process areas, and other areas with spill potential should be described.
Where applicable, the availability of a Spill Prevention Control and Containment
(SPCC) Plan should be indicated.

‘When treatment sludges are generated, dewatering and handling methods and
location of disposal should be indicated. Quantity and analysis information
should also be furnished.

A statement reviewed and signed by an authorized representative of the Industrial
User indicating whether Pretreatment Standards are met on a consistent basis and,
if not, whether additional operation and maintenance procedures or additional
pretreatment is required for the Industrial User to meet the Pretreatment Standards
and Requireinents.

If additional pretreatment or operation and maintenance procedures will be
required to meet the Pretreatment Standards, then the report shall contain the
shortest schedule by which the Industrial User will provide such additional
pretreatment. The completion date in this schedule shall not be later than the
completion date established for the applicable Pretreatment Standards.

D. Incomplete Applications

Industrial Users who have filed incomplete applications will be notified by the County
that the application is deficient and the nature of such deficiency. If the deficiency is not
corrected within thirty (30) days or within such extended period as allowed by the
County, the County shall submit the application for a permit to ADEM with a
recommendation that it be denied and notify the applicant in writing of such action.
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E. Evaluation of Application

Upon receipt of the County’s recommendation, ADEM shall conduct its final evaluation
of the completed applications and propose such special permit conditions as it deems
advisable. All SID permits shall be expressly subject to all provisions of this Ordinance
and all other applicable laws and regulations. Based on the County’s recommendation,
ADEM may also propose that the SID permit be subject to one or more special conditions
in regard to any of the following:

1) Pretreatment Requirements;

2) The average and maximum wastewater constituents and characteristics;

3) Limits on rate and time of discharge or requirements for flow regulation and
equalization;

4) Requirements for installation of inspection and sampling facilities;

5) Specifications for monitoring programs, which may include sampling locations,
frequency and method of sampling, number, types, and standards for tests and
reporting schedule;

6) Requirements for submission of technical reports or discharge reports;

7} Requirements for maintaining records relating to wastewater discharge;

8) Monthly average and daily maximum discharge concentrations, or other
appropriate limits when incompatible pollutants (as set forth in Article IT) are
proposed or present m the Industrial User’s wastewater discharge;

9) Other conditions as deemed appropriate by the County to insure compliance with
this Ordinance, or other applicable law or regulation. The County reserves the
right to require more stringent discharge limnits or conditions if it so chooses.

10) A reasonable compliance schedule as may be required by applicable law or
regulation to insure the Industrial User’s compliance with pretreatment
requirements or improved methods of operation and maintenance;

11)Requirements for the installation of facilities to prevent and control accidental
discharges or spills at the Industrial User’s premises.

F. Applicant’s Notification of Draft SID Permit and Right to Object
Upon completion of its evaluation, ADEM shall issue a draft SID Permit with special
conditions to be included. The applicant shall have thirty (30) days from receipt of
ADEM draft SID Permit to review same and mail a registered letter stating any
objections to the County and ADEM. ADEM may, but shall not be required to,
schedule a meeting with the County and applicant’s authorized representative within
fifteen days following receipt of the applicant’s objections, and attempt to resolve
disputed issues concerning the draft SID Permit. If applicant files no objection to the
draft SID Permit or a subsequent agreement is reached concerning same, ADEM shall
issue a SID Permit to applicant with such special conditions incorporated therein.

G. Industrial Impact Permit
In addition to the SID Permit application, the Industrial User shall obtain an impact
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permit. Upon determination that the available capacity of the existing System is
sufficient to accommodate applicant’s wastewater and upon the Industrial User’s receipt
of an ADEM-issued SID permit, the County shall issue the applicant a permit authorizing
such connection and permitting applicant to discharge wastewater from such premises to
the System at the rate and in quantities stated therein.

H. Compliance Scheduling and Reporting Requirements

The Industrial User shall comply with the following conditions and requirements
pertaining to reporting and compliance scheduling:

1) The schedule shall contain certain increments of progress in the form of calendar
dates for the commencement and completion of major events leading to the
construction and operation of additional pretreatinent requirements for the
Industrial User to meet the applicable Pretreatment Standards (e.g., hiring an
engineer, completing preliminary plans, completing final plans, executing
contract for major components, commencing construction, completing
construction, etc.).

2} No increment referred to in Article IV.H.1 shall exceed nine (9) months.

3) Not later than fourteen (14) days following each date in the schedule and the final
date for compliance, the Industrial User shall submit a progress report to the
County and ADEM including, as a minimum, whether or not it complied with the
increment of progress to be met en such date and, if not, the date on which it
expects to comply with this increment of progress, the reason for the delay, and
steps being taken by the Industrial User to return the construction to the schedule
established. In no event shall more than nine (9) months elapse between such
progress reports to the County and ADEM,

4) Within ninety (90) days following the date for final compliance with applicable
Pretreatment Standards or, in the case of a New Source, prior fo commencement
of the miroduction of wastewater into the System, any Industrial User subject to
Pretreatment Standards and Requirements shall submit to the County and ADEM
a report indicating the nature and concentration of all pollutants in the discharge
from the regulated process which are limited by Pretreatment Standards and
Requirements and the average and maximum daily flow for those process units
which are regulated by such Pretreatment Standards or Requirements. The report
shall state whether the applicable Pretreatinent Standards or Requirements are
being met on a consistent basis and, if not, what additional operation and
maintenance procedure or pretreatment is necessary to bring the Industrial User
into compliance with the applicable Pretreatment Standards or Requirements.
This statement shall be signed by an authorized representative of the Industrial
User and certified to by a Professional Engineer registered in the State of
Alabama.

5) Any Industrial User subject to a Pretreatment Standard, after the compliance date
of such Pretreatment Standard, or, in the case of a New Source, after
commencement of the discharge into the System, shall submit to the County and
ADEM, at such times and intervals as specified in the respective permit, a report
indicating the nature and concentration of pollutants in the effluent which are
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limited by such Pretreatment Standard. In addition, this report shall include a
record of all daily flows which, during the reporting period, exceeded the average
daily flow reported in Section C(4) of this Article. At the discretion of the County
and ADEM and in consideration of such factors as local high or low flow rates,
holidays, budget cycles, etc., the County and ADEM may agree to a specific
schedule for report submission.

6) The County and ADEM, as applicable, may impose mass limitations on Industrial
Users where the imposition of mass limitations are appropriate. In such cases, the
report required by Article IV.B. shall indicate the mass of pollutants regulated by
Pretreatment Standards in the effluent of the Industrial User. Where mass
limitations are imposed on Industrial Users, matching concentration limits may be
imposed on Industrial Users.

7) The Industrial User shall immediately notify the County of any prohibited
discharge under Article I1.A.

8) The reports required in this Article shall contain the results of sampling and
analysis of the discharge, including the flow rate and the nature and concentration,
or production and mass limits where requested by the County and ADEM, of
pollutants contained herein which are limited by the applicable Pretreatment
Standards. The frequency of monitoring shall be prescribed in the applicable
Pretreatment Standard. All analyses shall be performed in accordance with
procedures established by the EPA under the provisions of Section 304(h) of the
Act (33 U.S.C. § 1314(h)) and contained in 40 CFR Part 136 and amendments
thereto, or with any other test procedures approved by the EPA or ADEM.

Sampling shall be performed in accordance with the techniques approved by the
EPA.

I. Maintenance of Records

Any Industrial User subject to the report requirements established in this Article shall
maintain records of all information resulting from any required monitoring activities.
Such records shall include for all samples:

1) the date, exact place, method, and time of sampling, preservation techniques, and
the names of the persons taking the samples;

2) the date analyses were performed,;

3) who perforined the analyses;

4) the analytical techniques/methods used; and

5) the results of such analyses.

J. Retention of Records

Any Industrial User subject to the reporting requirement established in this Article shall
be required to retain for a minimum of five (5) years any records of monitoring activities
and results (whether or not such monitoring activities are required by this Article) and
shall make such records available for inspection and copying by the County, ADEM or
the EPA. This period of retention shall be extended during the course of any unresolved
litigation involving the Industrial User or when requested by the County, ADEM, or the
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EPA.

K. Permit Duration

ADEM will issue SID Permits for a period of five (5) years. Notwithstanding the
foregoing, Industrial Users becoming subject to a National Pretreatment Standard shall
apply for new permits on the effective date of such National Pretreatment Standards. The
County shall notify in writing any User whom it has cause to believe is subject to a
National Categorical Pretreatment Standard of the promulgation of such federal
regulations, but any failure of the County in this regard shall not relieve the User of the
duty of complying with such National Pretreatment Standards. A User must apply in
writing to the County and ADEM for a renewal permit within one hundred cighty (180)
days prior to expiration of the current permit. Limitations or conditions of a permit are
subject to modification or change as such changes may become necessary due to
revisions in applicable water quality standards, changes in the County’s NPDES permit,
changes in Article II of this Ordinance, changes in other applicable law or regulation, or
for other just cause. Users shall be notified of any proposed changes in their permit by
the County and ADEM at least thirty (30) days prior to the effective date of the change.
Any change or new condition in a permit shall include a provision for a reasonable time
to achieve for compliance. The user may appeal the decision of ADEM in regard to any
changed permit conditions as otherwise provided in this Ordinance.

L. Permit Transfer

SID Permits are issued to a specific Industrial User for a specific operation and facility.
An SID Permit shall not be reassigned or sold to a new User or different premises. An
SID Permit may be transferred when the facility ownership changes, but ADEM and the
County reserve the right to issue a new or modified permit.

M. Permit Revocation

Any permit issued under the provisions of this Article is subject to be modified,

suspended, or revoked in whole or in part during its term for cause, including, without
limitation, the following:

1} Viclation of any terms or conditions of the wastewater discharge permit or other
applicable law or regulation;

2) Obtaining a permit by misrepresentation or failure to disclose fully all relevant
facts; or

3) A change in any permit condition that requires either a temporary or permanent
reduction or elimination of the regulated discharge.
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ARTICLE V. INSPECTION, MONITORING AND ENTRY

A. General

Whenever required to catry out the objective of this Ordinance, including but not limited
to, (1) developing or assisting in the development of any effluent limitation, or other
limitation, prohibition, or effluent standard, pretreatment standard, standard of
performance, or permit condition under this Ordinance; (2) determining whether any
person is in violation of any such effluent limitation, or other limitation, prohibition or
effluent standard, pretreatment standard, standard of performance, permit condition or
any requirement established under this Ordinance.

1) The County and ADEM shall require any Industrial User or any other User
including residential and non-residential Users, if deemed necessary, to comply
with the requirements this Ordinance, including:

(a) establish and maintain such records as required by Article IV of the
Ordinance;

(b) make such reports as required;

(c) install, use and maintain such monitoring equipment and methods
(including, where appropriate, biological monitoring methods) as required;

(d) sample such effluent (in accordance with such methods, at such locations,
at such intervals, and in such manner as the County and ADEM shall
prescribe);

(e) provide the County, ADEM or EPA with access to the User’s premises;
and

(f) provide such other information as the County or ADEM may reasonably
require.

2) The authorized representative of the County, ADEM, or EPA, upon presentation
of his credentials:

(a) shall, within thirty (30) minutes of presenting proper credentials, have a
right of entry to all properties for purposes of inspection, observation,
measurement, sampling and testing in accordance with the provisions of
this Ordinance; and

(b) may at any time have access to and copy any records, inspect any
monitoring equipment or method required under clause (1), and sample
any effluents where the owner or operator of such source is required to
sample under such clause.

3) Where, in the opinion of the County, construction, repair, or maintenance of any
portion of the System is needed, the County, its employees or contractors shall be
permitted to enter property and perform such work as may be necessary. The
County shall have the right to disconnect illicit or unpermitted sources from the
System. The responsibility for payment of the cost and expense of any such
activities shall be determined by the County and billed to the user as appropriate.

4) Where, in the opimon of the County, construction, repair or maintenance of any
portion of the Systen1 carrying wastewater, storm water, or surface water is
needed, and said portion lies outside of a public easement, the owner thereof shall
be advised by the County of the needed construction, repair or maintenance and
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be given a reasonable time as determined by the County to complete such work.
Upon the owner’s refusal or failure to complete such work as aforesaid, the
County may, with consent of the owner, perform such work at the expense of the
owner. Upon the failure of the owner to perform such work or consent to such

work at the owner’s expense, the County may disconnect said portion from the
System.

B. Requirements

Specific requirements under the provisions of Article V.A shall be established by the
County and ADEM for each Industrial User and such requirements shall be included as a
condition of the Industrial User’s SID permit. The nature or degree of any requirements
under this provision shall depend upon the nature of the Industrial User’s discharge, the
impact of the discharge and economic reasonableness of any such requirement imposed.
The Industrial User shall be required to design any necessary facility, and to submit
detailed design plans and operating procedures to the County and ADEM for review in
accordance with accepted engineering practices. However, the County shall not approve
such a submittal for performance.

C. Denied Right of Entry

In the event any User denies the County, ADEM, or EPA, or their authorized
representatives, the right of enfry to or upon the User’s premises for purposes of
inspection, sampling effluents, inspecting and copying records, or performing such other
duties as shall be imposed upon the User under this Ordinance, the County, ADEM, or
EPA shall use such means as shall be advisable and reasonably necessary to discharge its
duties under this Ordinance to obtain entry.

D. Denied Duty

Any User failing or refusing to discharge any duty imposed upon him under the
provisions of this Article, or who denies the County and ADEM or the EPA the right to
enter upon the User’s premises for purposes of inspection, sampling effluents, inspecting
and copying records, or such other duties as inay be imposed upon him under this
Ordinance, shall be deemed to have violated the conditions of his SID permit, as
applicable, and such permit shall be subject to modification, suspension, or revocation
under the procedure established in Article III of this Ordinance.

E. Sampling Structure and Equipment

1. General

All industrial waste connections shall have a sampling structure which will meet the
requirements of this Ordinance. The Industrial User shall supply and maintain at its
expense such equipment as may be necessary to enable the County to take refrigerated
continucus flow proportional samples of the wastewater discharges. If, after initial
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sampling and monitoring by the County, it is determined that the structure and equipment
are inadequate to obtain data of sufficient quality, the County may require changes or
modifications in the structure and equipment as it deeins necessary. It shall be the
Industrial User’s responsibility to maintain such structure and equipment. Any damage
or loss which necessitates repair or replacement of the County’s sampling equipment
shall be assessed and charged to the Industrial User on an actual cost basis.

2. Suggested Sampling Structures

Documents are available to assist the User in constructing the aforementioned sampling
structure. These documents are available upon request by contacting the Industrial
Pretreatment Office at 205-238-3833.
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ARTICLE V1. INDIRECT DISCHARGES

A. Hauled Wastewater

No person may discharge hauled wastewater into the System except in the manner and at
such locations as may be designated by the County.

B. Certification of Haulers

Any person engaged in the hauling of wastewater to the System must hold a current valid
certificate of competency from the Jefferson County Health Department and a license
from the Alabama Onsite Wastewater Board. The discharge of hauled wastewater to the
System will not be permitted without evidence of such certification,

C. Wastewater Limitations
The discharge of hauled wastewater shall generally be limited to the following:

1) Contents of residential household septic tanks (septage)
2) Food Service Facility grease traps/interceptors

The County reserves the right to refuse any hauled wastewater when, in the absolute
discretion of the County, it appears that the discharge of hauled wastewater may interfere
with the effective operation of the System.

D. Discharge Locations

The County shall designate the locations and times where hauled wastewater may be
discharged. Locations and times of operation are subject to change without notice.

Current locations accepting discharge of hauled wastewater are as follows:

1) Septage Discharge Facility near the Birmingham Municipal Airport at 1701 40™
Street North

2) Valley Creek Wastewater Treatment Plant in West Besseiner

3) Village Creek Wastewater Treatment Plant in Ensley (facility accepts grease trap
discharge)

4) Such other places as may be designated by the Director of Environmental
Services

E. Monitoring of Discharge

The County may collect samples of each load of hauled wastewater to ensure compliance
with this Ordinance. The County may also require the wastewater hauler to provide an
analysis of the wastewater of any load prior to discharge.
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F. Grease Waste

Grease trap waste shall not be combined with septic tank waste and transported to the
disposal site as part of a mixed load. Discharge of mixed septage and waste grease loads
are prohibited.

Grease manifests shall accompany all grease interceptor and trap waste to the disposal
site. The grease hauler shall complete the middle portion of the grease disposal manifest
and deliver the manifest to the disposal site for completion.

Only grease collected in Jefferson County or from Users of the System may be
discharged at ESD Facilities. Grease disposal manifests shall accompany all grease
interceptor and trap waste and be delivered to the grease disposal site.

G. Other Waste

Other hauled wastewater or liquid waste may, at the discretion of the County, be accepted
for discharge at an approved location provided that:

1) Wastewater contains no industrial waste or sludges (refer to SID permit and/or
Jefferson County Pretreatment Office);

2) Wastewater contains no hazardous waste; and

3) Wastewater is not otherwise limited by this Ordmance.

Sampling and analysis of such non-domestic septage or grease waste shall be provided.

Additional Charges for the discharge of such waste may apply as determined by the
County.
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ARTICLE VII. BUILDINGS, SEWERS, AND CONNECTIONS

A. User Responsibility

All costs and expenses related to the installation and/or connection of the sewer service
line shall be borne by the User. The User shall indemnify the County from any loss or
damage that may directly or indirectly be occasioned by the installation of the sewer
service line.

B. Number of Sewers per Building

A separate and independent sewer service line shall be provided for every building.
Variances to this rule are subject to approval by the Sewer Permitting and Inspections
Office (716 Richard Arrington Jr. Blvd. North, Suite A300, Birmingham, Alabama).

C. Construction Standards

The size, slope, alignment, materials or construction of a sewer service line, and the
methods to be used in excavating, placing of pipe, jointing, testing, and backfilling the
trench, shall all conform to the requirements of the ESD Standard Specifications for
Sanitary Sewer Service Lines and Connections, the ESD Standards for Construction of
Commercial and Residential Sanitary Sewer Systems, all applicable plumbing codes, and
other applicable rules and regulations of the County.

D. Sewer Elevation

Whenever possible, a building’s sewer service line shall be designed to operate by gravity
flow. In limited circumstances, a private 1ift station may be approved by the Sewer
Permitting and Inspections Office.

E. Connection Standards

The connection of the sewer service line into the public sewer shall conform to the
requirements of the building and plumbing codes or other applicable rules and regulations
of the County. In the absence of specific code provisions, the materials and use provided
in applicable specifications of ASTM and WPCF Manual of Practice No. 9 shall apply.
All such connections shall be made gastight and watertight. The County reserves the
right to deny connections.

F. On-Site Requirements

All excavations for sewer service line installation shall be adequately guarded with
barricades and lights sc as to protect the public from hazard. Streets, sidewalks,

parkways, and other public property disturbed in the course of the work shall be restored
in a satisfactory manner.
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G. Interceptors

Grease, oil and sand interceptors shall be provided by the Owner when, in the opinion of
the County, they are necessary for the proper handling of liquid wastes as provided for in
Article II.A. Tnterceptors shall not be required for individual private living quarters or
dwelling units. Prior to installation, all interceptor plans and specifications shall be
approved by the County and shall be readily and easily accessible for cleaning and
inspection.

H. Facility Maintenance

Where primary treatment or flow-equalizing facilities are provided for any waters or
wastes, they shall be maintained continuously in satisfactory and effective operation by
the owner at his expense.

1. Cross-Connection

Any cross-connection between potable water supply and a sanitary sewer is prohibited.

J. Right of Way Limitations

No private sewer may be extended more than fifty (50) feet in the public right of way. At
no time shall a permanent structure be located over a sewer main or sewer service line.

K. Sewer Impact Permits

All persons or entities who intend to connect to the System or modify, expand, or change
an existing connection to the System shall obtain an impact permit for plumbing fixtures.
Commencement of work prior to obtaining a permit is prohibited and subject to penalty.

Impact permits shall be obtained by the User or a designated agent of the User before a
building or plumbing permit will be issued for any residential, commercial, or industrial
facilities whose wastewater is treated in the System. The following is required of an
applicant in order to secure an impact permit:

1} Applicants shall provide a building, site utility and plumbing drawings to the
Sewer Permitting and Inspections Office (716 Richard Arrington Jr. Blvd. North,
Suite A300, Birmingham, Alabama). Site utility plans are required for Non-
Residential Users. It is the responsibility of the applicant to determine the number
of fixtures.

2) Upon payment of applicable Charges, the applicant shall receive two copies of the
impact permit. The applicant shall retain one copy for his or its personal records,
and submit one copy {o the goverming municipal jurisdiction for a building permit,
if required,

3) A building permit shall not be issued prior to the issuance of an iinpact permit as
outlined in 2) and in accordance with the Unification Agreement.
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4) The County shall inspect the premise to determine compliance with the impact
permit. It shall be the responsibility of the applicant and/or the Owner, or
Owner’s representative to notify the County of completion of construction. For
any plumbing fixtures which were not included in the impact permit, Charges
shall be paid in full before a certificate of occupancy is issued.

L. Alternate Waste Svstems Conversion Prohibition

All persons, firms or entities owning or occupying any home, mobile home, commercial
building or industry currently connected to the System shall not disconnect from the
System for the purposes of connection to an alternate waste treatment system. The
System shall be deemed the primary source of waste disposal.

M. Sewer Connection Permits

All persons or entities who wish te connect a new service line to the System, or to
moedify, change, or repair an existing service line or connection to the System, shall
obtain a sewer connection or sewer repait permit from the Sewer Permitting and
Inspections Office (716 Richard Arrington Jr. Blvd. North, Suite A300, Birmingham,
Alabama).

All sewer connection permits shall be obtained prior to starting any excavation for the
installation or repair of a sewer service line or connection. Plumbers may also be
required to secure excavation permits from other jurisdictions when entering road rights
of way. The Sewer Connection Permit shall be obtained by the Owner’s plumber from
the Sewer Permitting and Inspection Office. The sewer connection permit shall be
obtained and signed by a Master Plumber or his duly authorized representative. The
plumbing company shall have a current bond with the Jefferson County Commission, and
be licensed by the State of Alabama Plumbing and Gas Fitters Board.
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ARTICLE VIII. GREASE CONTROL

A. Application and Permit Requirements

All Food Service Facilities having the potential to discharge Fats, Oils and Grease (FOG)
into the Sewer System shall obtain a Grease Control Program Permit. On all new
construction, a sewer impact permit must be obtained from the Sewer Permitting and
Inspection Office (716 Richard Arrington, Jr. Blvd. North, Suite A300, Birmingham,
Alabama, prior to the issuance of a Grease Control Program Permit.

1. Procedures

Grease Control Program Permits shall be obtained by the Owner or his designated agent.
A Grease Control Program Permit must be obtained before (1) a sewer connection permit
is issued for new construction or (2) an impact permit is issued for remodels on existing
structures for any food service facility whose wastewater is treated in the System. The
following describes the process required by an applicant securing a grease permit.

a) The Owner shall submit an application for permit to the Grease Control Program
Office (1290 Oak Grove Road, Homewood, AL 35209). The Owner shall include
a site utility plan and/or plumbing plans with details, size and location of the
grease control device and sampling vault inclusive of locations for all sinks,
dishwashers, restrooms, sewer connections, etc. (as deemed necessary) along with
arecent copy of the water bill for the facility in question. All grease interceptors
and traps located at a facility and operated by the same Owner 1nust be included
in the permit application, each grease control device shall be identified
individually on said application. All information contained in the Food Service
Facility Grease Control Program Permit Application shall be certified by the
applicant as true and complete prior to the County’s review for approval.
b) Upon submittal and payment, the County will review the permit application for
acceptance.
¢) Permit acceptance conditions may include, but are not limited to, the following:
1. permit duration,
ii. permit fee,
i, permit transfer prohibition,
iv. frequency of inspections,
v. maintenance requirements,
vi. compliance schedule,
vii. requirements for retaining records,

viii. statement of permission for the County to enter upon the User’s property
without prior notifications for the purpose of inspection, observation,
photography, records examination and copying, measureimnent, sampling or
testing, and

ix. other conditions deemed by the County necessary to ensure compliance with
this program and other applicable ordinances, laws and regulations.
d) A Food Service Facility may apply for a Permit Exemption if the Food Service
Facility does not discharge significant amounts of FOG to the System. Such
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facilities shall engage only in the reheating, hot holding or assembly of ready to
cat food products, and as a result, there is no wastewater discharge containing a
significant amount of FOG. Food Service Facilities which are granted an
exemption from the permit requirement are subject to inspection by ESD
inspectors and are required to notify the County if changes are made where grease
waste is generated. A permit exemption shall be subject to a single exemption
Charge. The exemption will be in effect until there is a change in food service
operations that generates FOG or if the facility is linked to a sewer blockage or
sanitary sewer overflow.

e) Permit Denial: The applicant will be advised in writing of the specific cause for
the denial within sixty (60) calendar days of the decision to deny the permit
application. If the applicant is denied a permit under this program, he shali have
the right to appeal such denial to the Director. The appeal shall be filed within
fifteen (15) business days of receipt of the notice of denial.

2. Grease Control Device Requirements

All new Food Service Facilities that discharge FOG into the System shall install, operate,
and maintain properly sized grease control devices provided in this Ordinance and in
accordance with all regulatory authorities having jurisdiction. New construction shall
include remodels where plumbing is being re-worked, excavation is being performed on-
site, or when there is a change in size or type of food preparation equipment. Existing
FSFs may be required to modify existing grease control devices, or to install new or
additional grease control devices.

a) Grease Traps (Outdoor Applications)
Grease traps shall be required for each new and existing Food Service Facility if
the service provided by the establishment includes food preparation, operation of
a food grinder or an automatic dishwasher.
i. Grease traps shall have a capacity of not less than two (2) 1,000 gallon traps
installed in series for a total capacity of 2,000 gallons;
ii.  The Director may approve the use of a single 1,000 gallon trap where site
conditions prevent the installation of two 1,000 gallon traps in series; and
iii.  The Director may approve the use of a single 1,000 gallon trap for food
service facilities if a Food Service Facility demonstrates that a smgle 1,000
gallon trap can accommodate the nature of the food service provided.

Contact the Grease Control Program at 238-3878 for grease trap specifications. If
additional Food Service Facilities are added to an existing trap, a professional
engineer must certify that the existing trap can properly function with the
additional FOG loading.

b) Grease Interceptors (Indoor Applications)
Grease interceptors may be approved for use by the County for indoor
installations if site conditions prevent the installation of outdoor grease traps, if
the Food Service Facility operates infrequently, or if the facility is replacing an
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existing grease interceptor provided that the Food Service Facility is not equipped _
with a dishwasher or a food waste grinder. !

Grease interceptors shall be sized in accordance with Plumbing and Drainage
Institute Standard PDI-G101, Testing and Rating Procedure for Grease Interceptor :
with Appendix of Sizing and Installation Data. '

Discharge of the following materials to an indoor grease interceptor is prohibited: !
i. Wastewater with a temperature higher than 140 degrees F,
ii. Wastewater discharged from a dishwasher
iii.  Acidic or caustic cleaners, or
iv. Wastewater discharged from a food waste grinder (disposal).

c} Alternative Grease Removal Technologies
Alternative grease removal technologies may be approved by the County for the
purpose of controlling FOG discharge into the sewer system in lieu of a standard
grease interceptor or trap if ESD determines the device employing such
technology shall be at least as effective as a standard grease interceptor or trap.
The approved device shall be wired directly to a circuit breaker and shall contain
andio and visual alarms that can only be reset by opening and servicing the
device.

The User shall provide the following information to ESD for the evaluation of the

proposed technology:

i. A design that is specific to the Food Service Facility submitting the
information prepared and certified by a professional engineer. The County
will not consider a general proposal.

ii. Complete information regarding the performance of the technology and proof
of effectiveness in removing FOG from the waste stream,

. Specifications for maintenance service and frequency.

iv. The manufacturer’s installation and operation manuals.

If the alternative technology is approved, the User shall install and maintain the
device in accordance with the manufacturer’s installation and operation
specifications. Maintenance shall be performed at least as often as stipulated in
the permit, even if the manufacturer specifies less frequent maintenance.

d) Sampling Location
Grease control device sampling vaults or ports shall be required at all new Food
Service Facilities. Existing Food Service Facilities may be required to provide a
sampling vault/port if two or more failures have occurred and it has determined
that the Existing Food Service Facility is a contributor to the downstream
blockage.
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3. Action Plan

If it is determined by the ESD that an existing grease interceptor or grease trap does not
meet the capacity and/or functionality requirements as set forth in this Ordinance, the
Owner shall submit a detailed Action Plan within 30 days of notification. The Action
Plan shall clearly identify the method which will be used to address the deficient grease
interceptor or trap. Options to address the deficient grease interceptor or trap include the
following:

Option 1 —Install a grease interceptor or trap (grease control device) of proper size and
install a sampling vauit/port. The Action Plan shall identify the location and size of the
existing grease interceptor or trap, the location and size of the proposed grease interceptor
or trap and sampling vault/port, and the date by which the proposed grease interceptor or
trap will be in service. ESD will review the proposed location, size and installation
schedule and either approve the Action Plan or request modifications and resubmittal of
the Action Plan.

Option 2 — Install one or more additional grease interceptors or traps (grease control
devices) in scries with the existing interceptor or trap to provide the required capacity and
install a sampling vault/port. The Action Plan shall identify the location and size of the
existing grease interceptor or trap, the location and size of the proposed grease interceptor
or trap and the sampling vault, and the date by which the proposed grease interceptor or
trap and sampling vault/port will be in service. ESD will review the proposed location,
size and installation schedule and either approve the Action Plan or request modifications
and resubmittal of the Action Plan.

Option 3 —Install a grease control device employing alternative technology. The device
can be a standalone device or may be used in combination with a conventional passive
grease interceptor or trap. The Action Plan shall include manufacturer’s information on
the specific device to be installed and a drawing showing the Food Service Facility
plumbing, the proposed location of the device, and the location of the sampling
vault/port.

B. Grease Permit Violations

The Director may revoke a permit or approval in the event that any part of the
construction, installation or maintenance of the grease control device is in violation of, or
not in compliance with, the provisions of this Ordinance.

Installation, modifications, repairs or replacement of grease control devices shall be
inspected by the County. Any work completed without prior approval by the County shall
be subject to a non-compliance Charge.

C. Maintenance Requirements for Grease Control Devices

Maintenance shall be performed for grease control devices as determined by inspections,
sampling and the application of the 25 Percent Rule, or at intervals specified in the
Permit, whichever is more frequent, but no less than every 90 days for outdoor grease
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traps and every 14 days for indoor grease interceptors. Maintenance of all grease control
devices shall be performed as frequently as necessary to protect the sanitary sewer system
against the accumulation of FOG. If multiple grease control devices are installed, all
systems in the series must be pumped according to the maintenance schedule.

The 25 Percent Rule requires that the depth of oil and grease (floating and settled) in a
trap shall be less than 25 percent of the total operating depth of the trap. The operating
depth of a trap is determined by measuring the internal depth from the outlet water
elevation to the bottom of the trap.

Food Service Facilities which operate infrequently or only for special events may request
a modification to the maintenance schedule specified above. The County may authorize a
maintenance frequency related to the operation of the Food Setvice Facility. The User
shall submit a request, in writing, for a modified maintenance schedule which includes all
details of operation to the County for review,

The User shall be responsible for the proper removal and disposal of the grease
interceptor or trap waste. All waste removed from each grease interceptor or trap must be
disposed of properly at an appropriate facility designed to receive grease interceptor or
trap waste. All grease waste generated within the System shall be disposed of at
designated County facilities.

Maintenance shall include the complete removal of all grease waste from the interceptor
or trap including floatable materials, wastewater, sludges, and solids. Grease interceptors
and traps shall be operated in accordance with the manufacturer’s specifications and/or in
accordance with generally accepted engineering standards and practices.

Grease trap maintenance shall include the following minimum services:

I) Complete removal of all grease interceptor or trap contents rather than skimming
the top grease layer,

2) Thorough cleaning of the grease interceptor or trap to remove grease and scum
from inner walls and baffles,

3) Filling cleaned interceptor or trap with cold potable water, and

4) Completion of middle section of the grease disposal manifest form and delivery to
waste disposal site along with the grease interceptor or trap waste.

Top skimming, decanting or back flushing of the grease interceptor or trap or its contents
for the purpose of reducing the voluine of waste to be hauled is prohibited. Vehicles
capable of separating water from grease shall not discharge separated water into the
grease trap or inte the wastewater collection system.

The User shall be responsible for retaining records of the maintenance of all grease
control devices including manifests, permits, permit applications, correspondence,
sampling data and any other documentation that may be requested by ESD. These
records shall include the dates of service, volume of waste removed, waste hauler, and
disposal site of waste. These records shall be kept on-site at the location of the grease
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control device for a period of three (3) years and are subject to review without prior
notification.

D. Grease Control Program Inspections and Compliance

Grease interceptors and traps shall be subject to inspection a minimum of once per year
to determine compliance. Frequency of inspections may be increased in order to protect
the System against the accumulation of grease. Compliance shall be evaluated based on
any of the following criteria:

1) Implementation of Best Management Practices {(BMPs),

2) Grease control device(s) kept in compliance with 25 Percent Rule,
3) Regularly scheduled maintenance of grease control device(s),

4) Documentation of maintenance and proper disposal,

5) Employee education and training and documentation thereof

6) Completion of approved action plans, and

7) Absence of fryer oil.

Failure to comply with any of these requirements may result in a non-compliance Charge.

If a grease interceptor or trap fails an inspection, the inspector shall notify the User that
maintenance must be performed on the grease device within seven (7) calendar days.

The inspector will return within 14 calendar days to re-ispect the grease device, and the
FSF shall be subject to a re-inspection Charge per grease interceptor or trap. If the grease
interceptor or trap is determined to be in compliance, annual inspections shall resume the
subsequent year.

If the grease interceptor or trap fails a re-inspection, a notice of non-compliance shall be
issued and maintenance must be performed on the grease interceptor or trap immediately.
A second re-inspection will be scheduled within 24 hours. The User shall be subject to
the re-inspection Charge for each re-inspection.

Any grease interceptor or frap receiving three (3) notices of non-compliance within a 24-
meonth period shall be deemed a nuisance by the County and shall require corrective
actions as determined by the County to cure the nuisance, including, if deemed necessary,
termination of all discharges to the System

Any alternative technology grease control device found in non-compliance shall be
deemed a nuisance by the County. If the user is unable to cure the nuisance, installation
of a conventional passive grease trap shall be required.

E. Prohibitions
The following activities are specifically prohibited:
1) Introduction of chemical elements directly into the grease control device or any
section of the plumbing system.
2) Disposal of fryer oil to the System.
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F. Grease Haulers

All grease haunlers shall be licensed by the Jefferson County Department of Health and
hold a Septic Tank Haulers Permit. Grease trap waste shall not be combined with septic
tank waste and transported to the disposal site as part of a mixed load. Discharge of
mixed septage and waste grease loads are prohibited.

Grease manifests shall accompany all grease interceptor and trap waste te the disposal
site. The grease hauler shall complete the middle portion of the grease disposal manifest
and deliver the manifest to the disposal site for completion.

Only grease collected in Jefferson County may be discharged at ESD Facilities. Grease
collected outside of Jefferson County shall not be accepted for disposal at any ESD
Facility. Grease disposal manifests shall accompany all grease interceptor and trap waste
and be delivered to the grease disposal site.
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ARTICLE IX. GENERAL PROVISIONS

A. Damage to Sewer System

No person shall maliciously, willfully, or negligently break, damage, destroy, uncover,
deface, or tamper with any portion of the Sewer System.

B. Validity
All resolutions, ordinances, parts of resolutions, or parts of ordinances in conflict
herewith are hereby repealed.

C. Severability

The provisions of this Ordinance are severable. If any provision, section, paragraph,
sentence or part thereof, or the application thereof to any individual or entity, shall be
held unconstitutional or invalid, such decision shall not affect or impair the remainder of
this Ordinance, it being the Commission’s legislative intent to ordain and enact each

provision, section, paragraph, sentence and part thereof separately and independently of
each other.

D. Penalties

Violation of any provision of this Ordinance may subject the violator to fine and/or other
enforcement remedies available to the County and to ADEM. Each day on which a
violation shall occur or continue shall be deemed a separate and distinct offense. In
addition to any such fines or enforcement remedies, the County shall be allowed to
recover reasonable attomey’s fees, interest, penalties, court costs, court reporter’s fees
and any other expenses of litigation or collections from any person or entity in violation
of this Ordinance or the orders, rules, regulation and permits issued hereunder.
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ARTICLE X. ORDINANCE IN FORCE

A. Date Effective

This ordinance shall be in full force and effect on the date of adoption by the Jefferson
County Commission.

B. Date Adopted
Passed and adopted by the Jefferson County Commission onthe _ ,  day of

November "~ ,2012 . Approvedthis ¢ day of November ,
2012 . '

by A W. D. Carrington, Preaident - Jefferson County Commission
Attesk:

Minute Clerk of the Jefferson County Commission
Approved as to correctness:

APPROVED BY THE

JEFFERSON COUNTY COMMISSION
DATE: [/ /=& <] C

MINUTE BOOK. ._ /¢ &
PAGE(S):._28-8I
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JEFFERSON COUNTY
SEWER USE CHARGE ORDINANCE NO. 1809
ADOPTED NOVEMBER 6, 2012

This document is provided as a convenience to the public. The official ordinance and
amendments thereto are contained in the office of the Minute Clerk of Jefferson County
in Minute Book 164, pages 38 -81. In the event of a discrepancy between any words or
figures contained in this document and those contained in the official minutes of the
Jefferson County Commission, the words and figures reflected in the official minutes
shall govern.
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JEFFERSON COUNTY
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ARTICLE L. GENERAL PROVISIONS

A. Purpose and Policy

This ordinance establishes sewer charges for those whose sewerage is disposed of or
treated by the wastewater collection and treatment system for Jefferson County,
Alabama. This ordinance contains the Commission’s reasonable and nondiscriminatory
rules and regulations fixing rates and charges for sewer service, providing for the
payment, collection, and enforcement thereof, and the protection of its property. These
rules and regulations accomplish the equitable distribution of costs of the System.

This ordinance shall apply to all System Users in Jefferson County and to persons outside
the County who are, by contract or agreement with the County, Users of the System.
Except as otherwise provided herein, the Environmental Services Department shall
administer, interpret, implement, and enforce the provisions of this ordinance. Where not
specifically provided herein, the provisions of this ordinance shall be enforced and
interpreted consistent with the “Jefferson County Sewer Use Administrative Ordinance.”

B. Definitions

Unless the context specifically indicates otherwise, the meaning of terms used in this
Ordinance shall be as follows:

1. “ADEM?” shall mean the Alabama Department of Environmental Management or its
duly authorized deputy, agent, or representative.

2. “All contributors” denotes any Person or Owner contributing wastewater to the
System.

3. “BODs” (denoting five day biochemical oxygen demand), shall mean the quantity
of oxygen utilized in the biochemical oxidation of organic matter under standard
laboratory procedure in five days at 20 degrees C, expressed in milligrams per liter
by weight. BOD shall be determined by standard methods as hereinafter defined.

4. “Billed Volumetric Units” shall mean the total metered volume of water after
application of the Return Factor (see Article IL.A)

5. “COD?” shall mean chemical oxygen demand as determined by standard test
methods.

6.  “Condensate” shall mean liquid water resulting from the change of water vapor to
liquid by the use of traditional air conditioner units or water heaters.

7. “Constituents” shall mean the combination of particles, chemicals or conditions
existing in the wastewater.

8. “Consumption” shall mean the amount of water used, as measured by a water meter

1
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using a given unit of measure.

9. “Cooling Water” shall mean the water discharged from commercial air
conditioning, cooling or refrigeration sources such as chillers and cooling towers.

10. “Cu. Ft.” denotes cubic feet,

11. “County” shall mean the Jefferson County Commission or its employees, duly
authorized agents or representatives.

12.  “Director” shall mean the Director of the Environmental Services Department or his
designee.

13. “Environmental Services Department” or “ESD” shall mean the County department
that has direct responsibility for the maintenance, management and operations of
the Sewer System.

14. “FOG” shall mean fats, oils, and grease.

15. “Grease Control Device” shall mean any grease interceptor, grease trap or other
approved mnechanism, device or process, which attaches to, or is applied to,
wastewater plumbing fixtures and lines, the purpose of which is to trap, collect or
treat FOG prior to the balance of the liquid waste being discharged into the System.

16. “Grease Interceptor” shall mean an indoor device located in a food service facility
or under a sink designed to collect, contain and remove food wastes and grease
from the waste stream while allowing the balance of the liquid waste to discharge to
the System by gravity.

17. “Grease Permit” or “Food Service Facility Grease Control Program Permit
(FSFGCPP)” shall mean the license/authorization to discharge wastewater/liquid
waste into the System granted to the Owner of a Food Service Facility or his/her
authorized agent. ’

18. “Grease Trap” shall mean an outdoor device located underground and outside of a
food service facility designed to collect, contain and remove food wastes and grease
from the waste stream while allowing the balance of the liquid waste to discharge to
the System by gravity.

19. “Health Department” shall mean the State Board of Health as constituted in
accordance with Ala. Code § 22-2-1 ef seq., and includes the Committee of Public
Health or State Health Officer when acting as the Board. The Health Department is
not affiliated with the Jefferson County Commission.

20. “Impact Fee” shall mean the charge assessed to any sewer user prior to connection
with, or access to, the System.
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21.

22,

23.

24,

23,

26.

27.

28.

29,

31.

32.

33.

“Industrial User” shall mean any industry discharging liquid waste into the System
either with or without pretreatment.

“Industrial Wastewater” shall mean any wastewater discharge with pollutant
leadings in excess of the values described in Article IV.D.1.

“Industrial Wastewater Surcharge” shall mean the additional service charge
assessed to Users whose wastewater characteristics exceed those of normal
wastewater as defined in this ordinance.

“I”” denotes liter.

“Metered Water” shall mean the quantity of all sources of water, including water
from wells, consumed by the sewer User (see Article II).

“mg/l” denotes milligrams per liter and shall mean ratio by weight.

“Non-Residential User” or “Other User” shall mean a premise or person who is not
considered a Residential User and includes multi-family residential (with master
meter(s), i.e. apartment complex, mobile home complex, etc.), commercial and
industrial premises that discharge wastewater of Standard Strength into the System.

“Non-Resident User” shall mean a User whose property is located outside the
corporate limits of Jefferson County.

“Person” or “Owner” shall mean any natural person, individual, firm, company,
joint stock company, association, society, corporation, group, partnership, co-
partnership, trust, estate, governmental or legal entity, or their assigned
representatives, agents or assigns.

“Private Meter” shall mean a secondary water meter installed by the user
downstream of the primary domestic water meter to measure non-sewered (outdoor)
water use,

“Public Water System” shall mean a system for the provision to the public of piped
water for human consumption.

“Residential User” or “Domestic User” shall mean a premise or person who
discharges into the System wastewater that is of a volume and strength typical for
residences, and who lives in a single-family structure, such as an individual house,
duplex, townhouse, or condominium, or any other independently-owned single-
family structure with an individual water meter for metering potable water. Multi-
family residential units are not considered Residential Users.

“Sanitary Sewer” shall mean a sewer which carries wastewater, and from which
storm, surface, and ground waters are intended to be excluded.
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34.

35.

36.

37.

38.

39.

40,

41.

42.

43,

44.

“Sewer” or “main sewer” shall mean a pipe or conduit eight (8) inches in diameter
or larger intended for carrying wastewater and generally located in public right-of-
way or easement.

“Sewer Connection Permit” shall mean the license to proceed with work on a sewer
service line, either as new construction or for the repair of an existing line.

“Sewer Service Line” shall mean any sanitary sewer line or conduit located outside
the building structure which connects the building’s plumbing from the outside
building wall to the main sewer. The sewer service line is usually four (4) inches in
diameter, sometimes six (6) inches in diameter, and in special cases eight (8) inches
in diameter or larger. The County does not maintain the sewer service line from the
outside building wall to the main sewer. : '

“Sewer System” or “System” shall mean a publicly-owned treatment works
(POTW) (as defined by Section 212 of the Federal Water Pollution Control Act,
also known as the Clean Water Act, as amended, codified at 33 U.S.C. § 1292)
owned by the County. The term shall mean any wastewater treatment facility, any
sanitary sewer that conveys wastewater to such treatment facility and any
wastewater pumping facility.

“Shall” is mandatory; “may” is permissive.

“Standard Methods” shall mean those sampling and analysis procedures established
by and in accordance with EPA pursuant to Section 304(g) of the Act and contained
in 40 CFR, Part 136, as amended, or the “Standard Methods for the Examination of
Water and Sewer” as prepared, approved, and published jointly by the American
Public Health Association, the American Water Works Association, and the Water
Environment Federation. In cases where procedures vary, the EPA’s
methodologies shall supersede.

“Standard Strength” shall describe wastewaters of any origin having a pollutant
content less than the wastewater pollutant characteristics defined in Article IV,
Section D.1 of this ordinance and having no prohibited qualities of sanitary sewer
system admission.

“Suspended Solids” shall mean solids that either float on the surface, or are in
suspension in water, wastewater, or liquid as defined by standard methods.

“Total Phosphorous™ or “TP” shall mean total phosphorous as determined by
standard methods.

“TSS” shall mean total suspended solids as determined by standard methods.

“Total Solids” shall mean total weight expressed in mg/1 of all solids: dissolved,
undissolved, organic, or inorganic.
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45, “User” shall mean the occupant and/or the owner(s) of property from which
wastewater is discharged into the System and any individual or entity, including
municipalities, who contributes, causes, or permits the contribution of wastewater
into the System.

46. “Wastewater” shall mean any solids, liquids, gas, or radiological substance
originating from residences, business buildings, institutions, and industrial
establishments together with any ground water, surface water, and storm water that
may be present, whether treated or untreated, which is contributed into or permitted
to enter the System.

Terms for which definitions are not specifically provided herein or in the “Jefferson
County Sewer Use Administrative Ordinance™ shall be interpreted as defined in the
Glossary of the current edition of “Design of Municipal Wastewater Treatment Plants,
Volume 3” (MOP 8) published by the WEF and the American Society of Civil Engineers.
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ARTICLE II. BILLING UNITS

A. Volume Determination

The Environmental Services Department shali, at its own discretion, determine the factor
and percentage of metered or non-metered water discharged to the System for the
purposes of billing consistent with the following:

In making a quantity determination for System Users, the quantity of wastewater
discharged by the User to the System shall be the same as the quantity of water delivered
to the User by the Public Water System. In limited circumstances, should well water be
used for the User’s supply of water, the well shall be metered and quantities made known
to the County on a monthly basis.

1. Residential Users

Billed Volumetric Units for Residential Users, except participants in the private meter
program or as otherwise determined, shall be the metered quantity multiplied by a Return
Factor as an allowance for metered water not returned to sewer. The Factor shall be as
follows:

Residential Return Factor 0.85

Multi-family residences, apartments, condominiums, lofts and other residential users
without unique, contiguous, deeded, unimproved land for that residential unit shall not be
eligible for the Residential Return Factor.

2. Non-Residential Users

Billed Volumetric Units for Non-Residential Users and participants in the private meter
program shall be the metered quantity multiplied by a Return Factor of 1.00, provided,
however, a custom return factor may be established at the discretion of ESD for future,
continuous use where sufficient evidence exists.

It shall be the obligation of Non-Residential Users who evaporate or otherwise dispose of
water delivered by the Public Water System to alternate disposal systems to install such
meters or other devices deemed necessary by the County te determine the estimated
quantity discharged to the System. The County will consider establishing a constant ratio,
factor, or percentage to be applied to the metered water quantity delivered by the Public
Water System in order to determine the quantity of wastewater discharged by the User. It
shall be the responsibility of the User to provide adequate written documentation which
justifies the factor to the satisfaction of the County. The value of this factor will be
reviewed for accuracy by ESD biannually, or whenever deemed necessary by the County
in its sole discretion.
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B. Impact Fee Units

1. Fixtures

Impact fee units shall be billed per defined unit times the rate provided in this ordinance
as follows:

Fixture Type No. Units
Bathtub

Shower

Water Closet/toilet

Lavatory

Sink

Urinal

Bidet

Sink

Dishwasher

Washing Machine

Garbage disposal units or pre-wiring for same
Stub outs for plumbing fixtures

Floor drain

Trench drain (per 18” of length)

Bradley wash sink (per 18” of sink perimeter)
‘Body wash/massage

Drinking fountain

Condensate drain

Sump pump or ejector

Dumpster Drain

Commercial kitchen sink

Commercial dishwasher

Commercial ice machine

Photographic developing machine

Autoclave

Restaurant/Bar Seat (booths are calculated per 18” length)
Other (any other connection to the System as determined by the
County as a full or partial unit)

LA LA e e i e b e b et ek ek

o o
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2. Food Service Establishments

The impact fee for full service restaurants and bars shall be assessed at a rate of one (1)
plumbing fixture per seat. The impact fee for all other food-serving establishments shall
be determined on the basis of projected volume of flow to the sewer as provided for in
Article IL.B.4.

3. Altemate Waste Disposal (Septic) System Conversion
A fixture credit shall be applied for each existing fixture up to a maximum of sixteen (16)

7
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fixtures (or equivalent fixtures) in the event of a conversion from an existing septic or
alternate waste disposal system. If the conversion is performed without a permit then the
fixture credits shall not apply.

4, Non-Residential

The impact fee for any connection to the System which will result in a non-domestic
discharge of wastewater by virtue of the volume, rate of flow, or the level of pollutant
concentrations will be determined by the County on a case-by-case basis. The County
will base its determination upon all factors which may substantially affect System
hydraulic and treatment capacity.

The determination shall be based on the annual volume contributed by a domestic
household, which is defined as having twelve (12) plumbing fixtures, and the flow from
which is equivalent to 125 hundred cubic feet per year. Therefore, an equivalent fixture,
in terms of {low, shall be equal to 10.42 hundred cubic feet per year.

The impact connection fee for non-domestic users shall be as follows:

1) The impact fee shall be determined based on the applicant’s estimates of flow at
the time of application to secure an impact permit.

2) The County shall apply the applicant’s estimates to the following formula to
determime the number of equivalent plumbing fixtures and the impact fee to be
charged as a result thereof.

Number of Equivalent = annual volume of water to sewer (cu. ft.)

Plumbing Fixtures 1,042

Non-Residential = Number of Equivalent the rate established by
Impact Fee Plumbing Fixtures X Article IV.E.1

3) A determination of actual wastewater volume discharged to the System shall be
made using actual metered water consumption during the first year of the
applicant’s use. If it is determined by actual measurement that the volume
discharged to the System is substantially different from the estimates given by the
applicant, an adjustment will be made either by refund or additional charge to the
applicant. The adjustment shall be made on the highest six (6) month volume
discharged to the System. Metering shall be installed at the User’s expense if
required by the County for determination of actual wastewater volume
discharged.
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ARTICLE III. ADJUSTMENTS AND CREDITS

A. Sewer User Adjustments

Users are eligible to receive a leak adjustment credit based on their volumetric
(consumption) sewer charge within the prior twelve (12) month period. Any leak of
domestic water that does not discharge to a sanitary drainage system at the premise may
be eligible for credit. However, such leak shall be documented to have arisen from a
defect in the permanent plumbing system and subsequently have been repaired. A
“Jefferson County ESD Request for Leak Adjustment Form” must be completed in its
entirety and returned to the Sewer Permitting and Inspections Office, located at 716
Richard Arrington Jr. Blvd. North, Suite A300, Birmingham, AL 35203, along with a
dated and descriptive plumbing repair invoice, a work order from a Public Water System,
or a receipt in cases where the Owner completes his own repairs.

The County does not provide “courtesy” adjustments. No adjustment will be given based
solely on the fact that a User has an unusually high water and sewer bill, and water
adjustments or credits given by a Public Water System shall not form the sole basis nor
create an obligation to the County to grant a similar adjustment for sewer charges. Sewer
charges may be adjusted only if the User supplies sufficient written documentation.

Swimming pools which have been verified on site, measured for volume, and are deemed
to be a permanent structure by a Sewer Service Inspector, are eligible for a once-per-year
adjustment. The User must be able to demonstrate that the water drained from the pool
was not discharged to the System. The adjustment shall be allowed only in cases where
there is a substantial pool filling. Adjustments shall not be made prior to the User being
billed for the water volume.

B. Adjustment Limitations

Any request for an adjustment of sewer charges shall be limited to one (1) year from the
billing date of the original charge, and shall be submitted to the Sewer Permitting and
Inspection Office (716 Richard Arrington Jr. Blvd. North, Suite A300, Birmingham, AL).

C. Credit for Existing Fixtures

If an existing structure is to be demolished, altered, remodeled or expanded, an applicant
will be allowed credit for the plumbing fixtures in the existing structure. Credit will be
given only for those plumbing fixtures in the existing structure which are connected to
the System and shall only be applied to a new or remodeled structure at the same
location. To receive credit for existing fixtures, applicants must arrange an inspection by
County personnel to verify the fixture count before removing the old fixtures. Credit will
not be given unless the fixtures have been inspected by ESD prior to removal or evidence
of a prior paid impact permit is presented. Except as provided herein, credit for existing
connections and fixtures cannot be transferred to another location.
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In circumstances such as natural disasters or other uncontrollable circumstances where
credit for existing fixtures cannot be accurately determined, the County shall determine
the credits available based on available information consistent with this Ordinance. The
burden of proof for establishing any claimed credit as provided herein shall be on the
applicant.

D. Exemptions

The governing bodies of all municipalities under the terms of their respective unification
agreements shall be exemnpt from payment of all impact fees for facilities which will be
used directly by those governing bodies for carrying out their governmental functions.
The impact fee exemption does not apply to park boards, recreation boards, school
systems, or any other boards or alliances which are antonomous, or are not a direct
function of, or owned by, the municipal governing body. However, this fee exemption
does not remove the requirement that any applicable permits must be obtained prior to
securing a building permit.

E. Refund of Impact Fees

Upon proper application by the permittee, the County will refund Impact Fees for fixtures
which have not been installed. If no building permit was issued, the permittee must refurn
all copies of the original impact permit in order to receive a refund. If a building permit
was 1ssued, the permittee must return the applicant’s copy of the impact permit along
with the origmal issued receipt to the Sewer Permitting and Inspection Office within two
(2) years of issuance. The administrative fee shall be deducted from the total amount of
the refund.

F. Private Meters

A User of the System may elect to install a private meter on a water service line that is
connected to fixtures, equipiment, or systems that do not discharge wastewater to the
System. Users with installed private meters shall not be eligible for the Residential
Return Factor adjustment. Private meter requirements and credit procedures are as
follows:

1} A private meter must be permanently installed on the water service line or water
distribution system downstream of the primary domestic water service
meter. Water metered by the private meter must not directly or indirectly enter
the System. Portable meters that at