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Frank A. Oswald Michael R. Handler

Brian F. Moore 1185 Avenue of the Americas

Amy M. Oden New York, New York 10036

One Penn Plaza Suite 3335 (212) 556-2100

New York, New York 10119

(212) 594-5000 -and-

Proposed Counsel to the Debtors and Debtors KING & SPALDING LLP

in Possession Thaddeus D. Wilson (pro hac vice pending)
Leia Clement Shermohammed (pro hac vice
pending)
1180 Peachtree Street N.E.

Atlanta, GA 30309-3521
(404) 572-4600

Proposed Special Counsel to the Debtors and
Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre
Chapter 11
PARETEUM CORPORATION, et al.,
Case No. 22-| 1C )
Debtors.!
(Joint Administration Requested)

MOTION OF DEBTORS FOR ENTRY OF ORDERS
(ID(A) APPROVING BIDDING PROCEDURES FOR SALES OF DEBTORS’
ASSETS, (B) APPROVING STALKING HORSE BID PROTECTIONS,

(C) SCHEDULING AUCTION FOR AND HEARING TO APPROVE SALES
OF DEBTORS’ ASSETS, (D) APPROVING FORM AND MANNER OF
NOTICE OF SALE, AUCTION, AND SALE HEARING, (E) APPROVING
ASSUMPTION AND ASSIGNMENT PROCEDURES AND FORM AND MANNER
OF NOTICE OF ASSUMPTION AND ASSIGNMENT; AND
(ID(A) AUTHORIZING SALE OF DEBTORS’ ASSETS
FREE AND CLEAR OF LIENS, CLAIMS, INTERESTS, AND ENCUMBRANCES,

: The Debtors in the Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification
number, if applicable, are: Pareteum Corporation (7538); Pareteum North America Corp. (f/k/a Elephant Talk North
America Corp.) (9623); Devicescape Holdings, Inc. (2909); iPass, Inc. (4598); iPass IP LLC (2550); Pareteum Europe
B.V.; Artilium Group Ltd. (f/k/a Artilium PLC); Pareteum Asia Pte. Ltd.; and Pareteum N.V. (f/k/a Artilium N.V.).
The Debtors’ corporate headquarters is located at 1185 Avenue of the Americas, 2nd Floor, New York, NY 10036.
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(B) AUTHORIZING ASSUMPTION AND ASSIGNMENT OF EXECUTORY
CONTRACTS AND UNEXPIRED LEASES; AND (III) GRANTING RELATED RELIEF

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE:

Pareteum Corporation and its debtor affiliates, as debtors and debtors in possession
in the above-captioned chapter 11 cases (collectively, the “Debtors” or “Pareteum”), respectfully
represent the following in support of this motion (the “Motion”):

Preliminary Statement

1. To maximize value for the Debtors’ estates, preserve as many jobs of their
employees as possible, and maintain service to customers who depend on the Debtors’
communications services, the Debtors must sell their assets. To this end, the Debtors have secured
a stalking horse bid (the “Stalking Horse Bid”) from their two pre-petition secured lenders, one
of which is also the Debtors’ proposed postpetition facility lender (the “DIP Lender”). Circles
MVNE Pte. Ltd. (“Circles”) and Channel Ventures Group LLC (“CVG,” and with Circles, the
“Stalking Horse Bidders”) will credit bid approximately $60 million in secured debt; assume or
pay of certain of the Debtors’ pre-petition and post-closing liabilities; and satisfy cure payments

for assumed contracts. The asset purchase agreement with the Stalking Horse Bidders is annexed

hereto as Exhibit C (the “Stalking Horse Agreement”).2

2. The Stalking Horse Agreement is the product of a year of prepetition
marketing efforts by the Debtors and their advisors, who contacted 210 entities (112 strategic
buyers, 98 financial buyers), obtained 56 non-disclosure agreements, and opened a data room for

due diligence. Ten parties submitted term sheets or indications of interest, and the Debtors

2

The Stalking Horse Agreement provides that the Stalking Horse Bidders will leave behind, inter alia, (a) a Wind
Down Amount in the amount of $600,000 for post-sale administration of the Debtors’ estates, plus (b) a Professional
Fee Escrow Amount for estate professionals.
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concluded that the Stalking Horse Bidders offered the safest, surest and highest value for the
Debtors’ assets.

3. In contemplation of a sale under Bankruptcy Code Section 363, the Debtors
have developed bidding and auction procedures to govern the sale of the Assets (the “Bidding
Procedures”), attached as Exhibit 1 to the Bidding Procedures Order (as defined herein). The
Bidding Procedures allow interested parties to submit bids for (a) all of the Assets in the Stalking
Horse Bid (together with the Assumed Contracts, as defined herein, the “Stalking Horse
Package”); or (b) certain individual Assets or combinations of Assets included in the Stalking
Horse Package, in each case, subject to the terms and provisions of the Bidding Procedures.

4. The Bidding Procedures were designed to generate the greatest level of
interest in and best value for the Assets while affording the Debtors maximum flexibility to execute
asset sales as quickly and efficiently as possible. The Debtors are confident that the Bidding
Procedures and the other relief requested herein will facilitate the sale of the Assets for the highest
or otherwise best value, preserve as many jobs as possible for their dedicated employees, and
maximize recoveries.

5. Timing in this case is critical. On July 12, 2022, the Debtors’ liability
insurance policy for its directors and officers will expire, and the Debtors do not have the $1.6
million it will cost to extend the policy. If a sale to the Stalking Horse Bidder or another Successful
Bidder does not close by that expiration date, the Debtors’ management and directors cannot be
expected to continue to serve, and the Debtors will be left without the ability to consummate a
transaction. This would result in a meltdown in the value of the Assets to the detriment of the

Debtors’ creditors, millions of customers, thousands of employees and other stakeholders.
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6. As a result, the Debtors and their pre-petition secured and DIP Lenders are
working toward a process that can provide notice to affected parties and permit a sale order to be
entered by the last week in June, so that the sale order will become final and non-appealable by

July 11, one day before the sale must close.

Background

7. On the date hercof (the “Petition Date”), the affiliated Debtors each
commenced a voluntary case under Bankruptcy Code chapter 11. The Debtors are authorized to
continue to operate their business and manage their properties as debtors in possession pursuant to
sections 1107(a) and 1108 of the Bankruptcy Code. No trustee, examiner, or statutory committee
of creditors has been appointed in these chapter 11 cases.

8. Contemporaneously herewith, the Debtors have filed a motion requesting
joint administration of their chapter 11 cases pursuant to Rule 1015(b) of the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy Rules”).

0. Information regarding the Debtors’ business, capital structure, and the
circumstances leading to the commencement of these chapter 11 cases is set forth in the declaration
of Glenn Tobias, a Senior Managing Director and the Chief Executive Officer of FTI Capital
Advisors, LLC (“FTT”), pursuant to Rule 1007-2 of the Local Bankruptcy Rules for the Southern
District of New York, sworn to on the date hereof (the “First Day Declaration™), as well as the
stand-alone declaration of Mr. Tobias in support of the motion for DIP financing and this motion
filed contemporaneously herewith (the “Tobias Declaration”).

Jurisdiction and Venue

10. The Court has jurisdiction to consider this matter pursuant to 28 U.S.C.

§§ 157 and 1334 and the Amended Standing Order of Reference M-431, dated January 31, 2012.
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This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper before the Court pursuant

to 28 U.S.C. §§ 1408 and 14009.

1.

Overview of Relief Requested

Pursuant to Bankruptcy Code sections 105(a), 363, and 365; Bankruptcy

Rules 2002, 6004, 6006, 9007, 9008, and 9014; Local Bankruptcy Rules 6004-1, 6005-1, and

6006-1; and this District’s Amended Sale Guidelines for the Conduct of Assets Sales Established

and Adopted by the United States Bankruptcy Court for the Southern District of New York, the

Debtors request entry of:

(a)

the “Bidding Procedures Order,” substantially in the form annexed hereto as

Exhibit A}

(1) authorizing and approving the Bidding Procedures attached to the Bidding
Procedures Order as Exhibit 1, in connection with the sale of the Assets (a
“Sale Transaction”);

(i1) approving Stalking Horse Bid Protections (as defined below) for the
Stalking Horse Bidder in accordance with the terms and conditions set forth
in the Stalking Horse Agreement and the Bidding Procedures;

(ii1))  scheduling auctions of the Assets (the “Auction”) (if any Qualified Bids are
received by the Debtors before the applicable deadline);

(iv)  scheduling a hearing to consider approval of the proposed Sale Transaction
(the “Sale Hearing”);

(v) authorizing and approving (1) notice of the sale of Assets, the Auction, and

the Sale Hearing, substantially in the form attached to the Bidding
Procedures Order as Exhibit 2 (the “Sale Notice”); and (2) notice to each
relevant non-Debtor counterparty (each, a “Counterparty”) to an
executory contract or unexpired lease (collectively, the “Contracts” and
Leases,” respectively) regarding the Debtors’ potential assumption and
assignment of their Contracts or Leases and of the Debtors’ calculation of
the amount necessary to cure any defaults thereunder (the “Cure Costs”),
substantially in the form attached to the Bidding Procedures Order as
Exhibit 3 (the “Assumption and Assignment Notice”);

3
Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms
in the Bidding Procedures Order, the Bidding Procedures, and/or the First Day Declarations, as applicable.
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(vi)  authorizing and approving procedures for the assumption and assignment
of Contracts and Leases and determination of Cure Costs with respect
thereto (collectively, the “Assumption and Assignment Procedures”);
and

(vil)  granting related relief; and
(b) an order authorizing and approving the following:

(1) the sale of Assets free and clear of all liens, claims, interests, and
encumbrances, except certain permitted encumbrances as determined and
agreed upon by the Debtors and any purchaser of the Assets, with liens to
attach to the proceeds of the applicable Sale Transactions;

(i)  the assumption and assignment of virtually all of the Debtors’ executory
contracts and unexpired leases (the “Assumed Contracts”) in connection
with the Sale Transactions; and

(iii)  granting related relief (a “Sale Order™),*
in each case subject to the Debtors’ debtor-in-possession financing facility and the interim and
final orders with respect thereto (the “DIP Orders”).

Prepetition Marketing and Sale Process

12. As set forth in the Tobias Declaration, in April 2021 the Debtors initiated a
comprehensive marketing process to sell their assets on a going-concern basis, or to consummate
another strategic, value-maximizing transaction that would resolve the Debtors’ operational and
financial challenges. To that end, the Debtors retained FTI to serve as its investment banker and
to design and execute an “M&A” process for its different business lines. In total, FTI contacted
210 entities, including 112 potential strategic buyers and 98 financial buyers. Based on expressions
of interests, FTI provided parties with teaser information regarding the Debtors’ businesses. Of
those parties, 56 entities, including Circles, expressed serious interest in consummating a

transaction with the Debtors and executed non-disclosure agreements (“NDAs”’). Those who

4

A proposed form of Sale Order authorizing and approving, among other things, the sale of the Stalking Horse
Package to the Stalking Horse Bidder, should the Stalking Horse Bidder be declared the Successful Bidder (as defined
herein) for the Stalking Horse Package in accordance with the Bidding Procedures, is annexed hereto as Exhibit B.
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executed NDAs were granted access to a data room containing additional confidential information
regarding the Assets. FTI assisted in the due diligence process for multiple interested parties and
sent out process letters to 8 parties who remained interested in Pareteum’s assets as of December
2021. As a result of the marketing work of the Debtors and FTI, 8 parties submitted indications of
interest or term sheets. See Tobias Declaration, at 9 14.

13. After extensive deliberations with their advisors, and several rounds of
negotiations with interested parties, the Debtors elected to pursue the Stalking Horse Bid submitted
by the Stalking Horse Bidders. In reaching the decision to proceed with the Stalking Horse Bid,
the Company determined that, of all the bids received by the Debtors before it became necessary
to execute a binding asset purchase agreement, the Stalking Horse Bid offered a combination of
the best value for the Stalking Horse Package and the greatest level of deal certainty. The Stalking
Horse Bidders have committed significant capital to the Debtors, including capital contributed by
Circles in the form of a prepetition bridge loan and agreement to act as DIP Lender pending a sale.
See Tobias Declaration, at 9 15.

Need for a Timely Sale Process

14.  Appreciating their challenging financial condition, the execution risks
associated with the looming expiration of the Debtors’ director and officer liability insurance, and
the tight timeline that likely would govern the postpetition sale process under the Debtors’ DIP
Financing, the Debtors accomplished as much as possible prior to the commencement of these
cases. With the Stalking Horse Bid in place, the Debtors are prepared to execute the last leg of
their sale process, which will include postpetition marketing consistent with the terms of the
Stalking Horse Agreement and the Bidding Procedures.

15. Contemporaneously herewith, the Debtors have filed a motion seeking

approval of a DIP Facility provided by the DIP Lender. Although the Debtors expect that access
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to the DIP Financing, together with the use of cash collateral, will provide them with sufficient
runway to consummate value-maximizing Sale Transaction, it cannot be overemphasized that time
is of the essence. Given the significant costs associated with the ongoing operations of the Debtors’
businesses and the Debtors’ current financial condition, and the expiration of the Debtors’ directors
and officers liability insurance on July 12, 2022 (which will cost $1.6 million—money the Debtors
do not have—to extend for a mere three months), the DIP Lender established strict timeline
requirements (the “Milestones”)® that will govern the Debtors’ sale process. Specifically, the

Debtors and the DIP Lender have agreed to the following general Milestones:

No later than 15 days after Debtors shall have obtained entry of Bidding Procedures

Petition Date (May 30) Order

No later than 29 days after Deadline for Qualified Bids

Petition Date (June 13)

No later than 31 days after Debtors shall complete Auction for substantially all

Petition Date (June 15) assets in accordance with Bidding Procedures (other than
Stalking Horse Package if no other Qualified Bids
received)

No later than 38 days after Sale Hearing

Petition Date (June 22)

No later than 40 days after the | Bankruptcy Court shall have entered Sale Order

Petition Date (June 24) approving winning bid resulting from Auction

July 12, 2022 Debtors shall have consummated sale of Stalking Horse

Package to winning bidder at Auction

16.  Access to the DIP Facility and cash collateral is critical to the Debtors’
ability to continue their operations and manage their bankruptcy estates through the conclusion of

the sale process. Failure to adhere to the Milestones could jeopardize the Debtors’ access to cash

5
In the event of any inconsistencies between the provisions of the DIP Documents and the general description of the
Milestones in this Motion, the DIP Documents shall control.
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under the DIP Facility and, in turn, compromise the Debtors’ chapter 11 strategy and ability to
maximize recoveries for creditors. In light of the foregoing, the Debtors believe that the proposed
timeline is both reasonable and necessary under the circumstances of these chapter 11 cases.

Stalking Horse Agreement

17. Purchase of the Business Assets. The Stalking Horse Bidders have agreed
to acquire substantially all assets of the Debtors in connection with a joint bid submitted by Circles
and CVG, who, if their bid is successful, will apportion the purchased Assets between themselves.
The Stalking Horse Bid contemplates acquisition by Circles of certain assets related to the Debtors’
mobile virtual network enabler business (“MVNE Business”), including telecommunications
contracts, customer contracts, the Debtors’ “Internet of Things” products, deposits, leases, cash
(less certain amounts for wind-down and professional fee expenses), claims of the Debtors
(including chapter 5 claims), and other assets that relate primarily to the Debtors” MVNE Business.
The Stalking Horse Bid also contemplates the acquisition by CVG of the non-MVNE Business
assets. These include assets related to the Debtors’ Small and Medium Business Enterprise
products and services, assets related to the Debtors’ Mobile Virtual Network Operation business,
assets related to the Debtors’ operation of the messaging business conducted by Interactive Digital
Media GmbH business, assets related to iPass. These non-MVNE Business assets include certain
deposits related to the Non-MVNE Business, equipment, machinery, tangible personalty, permits,
intellectual property agreements, and contracts used in the Debtors’ Non-M VNE Business, certain
equity interests, accounts receivable related to the other CVG-purchased assets, prepaid items,
books and records relating to the Non-MVNE Business, claims (including certain chapter 5
avoidance claims).

18. The assets proposed to be purchased include the Assumed Contracts. In the

event that the sale to the Stalking Horse Bidder is consummated, the Debtors will assume and
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assign the Assumed Contracts to the Stalking Horse Bidders. The Stalking Horse Bidders are
responsible for paying any Cure Costs.

19. Purchase Price. Consideration for the sale is (a) a credit bid against
approximately $60 million in secured claims under the Bridge Loan, First Lien Loan, Second Lien
Loan, and DIP Loan held by the Stalking Horse Bidders, (b) the payment of costs to cure
prepetition defaults under the Assumed Contracts, subject to certain adjustments and prorations
under the Stalking Horse Agreement, and (c) the Stalking Horse Bidder’s assumption of certain
liabilities of the Debtors under the Stalking Horse Agreement.

20. Stalking Horse Protections. The Debtors request authority to provide the
Stalking Horse Bidders with standard Stalking Horse Bid Protections. The Stalking Horse
Agreement provides for (a) the payment of a break-up fee in an amount equal to 1.9 percent of the
Purchase Price plus (b) Expense Reimbursement not to exceed $1,500,000 (collectively, the
“Termination Payment”) as an administrative expense that will be included in the “Carve-Out”
(as defined in the DIP Orders) in the event that the Stalking Horse Bid is not selected or the Debtors
consummate one or more Sale Transactions for the Assets in the Stalking Horse Package with
other bidders. The Bidding Procedures also establish bidding requirements and provide that if the
Stalking Horse Bidders bid on the Stalking Horse Package at the Auction, the Stalking Horse
Bidder will be entitled to a credit in the amount of its Termination Payment against the increased
purchase price for the Stalking Horse Package (the Termination Payment and the other bid
protections described in this paragraph collectively are referred to as the “Stalking Horse Bid
Protections™).

21. The Stalking Horse Agreement includes various customary representations,

warranties, and covenants by and from the Debtors and the Stalking Horse Bidders (together, the

10
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“Parties”), as well as certain conditions to closing the contemplated Sale Transaction and rights
of termination related to the Debtors’ chapter 11 cases. The Sale Transactions are subject to
approval by the Court and entry of the Bidding Procedures Order and the Sale Order.

22. The following chart describes certain and material terms in the Stalking

Horse Agreement:

SUMMARY OF MATERIAL STALKING HORSE AGREEMENT TERMS*

Purchased Assets are defined in Section 2.1 of the Stalking Horse Agreement and
includes, among other things, all assets primarily related to the MVNE Business
(to be acquired by Circles) and the non-MVNE Business asset (to be acquired by
CVGQG).

Excluded Assets are defined in Section 2.2 of the Stalking Horse Agreement.
Excluded Assets includes: the Wind Down Amount and Professional Fee Escrow
Amount, prepaid professional fees and other prepaid expenses in connection with
the Bankruptcy Cases, non-transferrable permits, Excluded Contracts, books and
records the Debtors are prohibited from disclosing under applicable law, records
of non-Transferred Employees, insurance policies, equity securities (except for
Purchased Equity Interests), tax refund rights for periods prior to the Closing
Date, post-petition accrued payables, assets not used in the Debtors’ business,
any adequate assurance deposits under Bankruptcy Code section 366, and claims
regarding fraudulent use by resellers.

Purchased Assets; Excluded
Assets; Assumed Contracts

Assumed Contracts are set forth on Schedule 2.1(b)(vii). Buyer may add or
remove Contracts from the schedule of Assumed Contracts at any time prior to
14 days after Closing.

Assumed Liabilities is defined in Section 2.3 of the Stalking Horse Agreement.
Circles shall assume post-closing obligations, liabilities relating to certain
Purchased Equity Interests, cure payments for contacts assigned to Circles, and
Assumed Liabilities liabilities related to certain Permitted Liens. CVG shall assume post-closing
liabilities, liabilities resulting from certain Purchased Equity Interests, cure
payments for contracts assigned to CVG, and liabilities related to certain
Permitted Liens. All other liabilities are excluded.

As set forth in Section 2.4 of the Stalking Horse Agreement, the Closing shall
take place as soon as reasonably practicable after the Sale Order becomes final
and non-appealable, and in no event later than July 12, 2022 (the “Outside
Date”).

Closing Deadline

Section 11.2 of the Stalking Horse Agreement provides that the Parties may
Termination terminate the Stalking Horse Agreement at any time prior to the Closing under
the following conditions:

6
In the event of any inconsistencies between the provisions of the Stalking Horse Agreement and any general
description of such agreement in this Motion, the Stalking Horse Agreement shall control.

11
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(i) by the mutual written consent of the Parties;
(ii) by any Party giving written notice to the other Parties if:

(a) an opposing party is in breach of a covenant, representation,
undertaking or warranty;

(b) the Court authorizes another party to purchase the Assets;

(c) lack of entry of a Sale Order within 40 days following the
Petition Date; or

(d) the Closing shall not have occurred prior to Outside Date of
July 12, 2022.

If any Party validly terminates the Stalking Horse Agreement, subject to certain
exceptions, all rights and obligations of the Parties shall terminate upon such
termination and shall become null and void, and no Party shall have any Liability
to the other Party thereunder, except as set forth in the Stalking Horse Agreement,
and except for any breach occurring prior to any such termination.

23.  Importantly, the Stalking Horse Bidder has agreed to interview and extend
offers of employment to certain Transferred Employees (as defined in the Stalking Horse
Agreement) employed by the Debtors. The Debtors anticipate that substantially all of their pre-
petition workforce will become Transferred Employees under the Stalking Horse Bid. The Debtors
shall not assume and assign employment contracts, bonus programs, severance programs, or other
benefits or programs governed by Bankruptcy Code section 503(c¢).

Bidding Procedures

A. Overview

24, The Bidding Procedures are designed to promote a competitive and
expedient sale process. The Bidding Procedures describe, among other things, procedures for
parties to access due diligence, the manner in which bidders and bids become “qualified,” the
receipt and negotiation of bids received, the conduct of the Auction (if any), the selection and
approval of the ultimately successful bidder, and deadlines. The Bidding Procedures will allow the

Debtors to solicit and identify bids from potential buyers that constitute the highest or best offer

12
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for the Assets on a schedule consistent with the Milestones, the deadlines under the Stalking Horse
Agreement, and the Debtors’ chapter 11 strategy.

25. The Debtors will have the ability to alter the Bidding Procedures to adapt to
the exigencies of a given situation if the Debtors determine, in their business judgment, in a manner
consistent with their fiduciary duties and applicable law, and in consultation with the Consultation
Parties (as defined in the Bidding Procedures Order, to include counsel for the DIP Lender and
counsel for any official committee appointed by the Court), that it is reasonable to do so.

B. Key Dates and Deadlines

26. Consistent with the Milestones and the Debtors’ need to consummate a sale
of their Assets as quickly and efficiently as possible, the Debtors propose the following key dates

and deadlines in the sale process:

May 27, 2022 Hearing to consider approval of Bidding Procedures and entry
of Bidding Procedures Order

June 1, 2022 (3 business days Deadline to Serve Sale Notice and Initial Assumption and

from entry of bid procedures Assignment Notice

order)

June 5, 2022 (5 business days Deadline for Newspaper Publication (US4 Today and New York

from entry of bid procedures Times)

order)

June 6, 2022 Deadline to object to assumption/assignment of any contract
served by Assumption and Assignment Notice on or before May
20,2022

June 13, 2022 at 4:00 p.m. Global Bid Deadline

(Eastern Time)

June 14, 2022 at 4:00 p.m. Objection Deadline for (i) sale of Stalking Horse Package to

(Eastern Time) Stalking Horse Bidder pursuant to Stalking Horse Agreement

and (ii) assumption and assignment of Initial Assumed
Contracts to Stalking Horse Bidder

13
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June 15, 2022 at 8:00 a.m. Auction for Stalking Horse Package (if other Qualified Bids
(Eastern Time) received for Stalking Horse Package)
June 17, 2022 at 4:00 p.m. Sale Objection Deadline for sale of Stalking Horse Package if
(Eastern Time) Auction held (if Successful Bidder is not Stalking Horse Bidder)
June 22, 2022 Sale Hearing
June 24, 2022 Sale Order entered

27. The time periods set forth in the Bidding Procedures are reasonable. Under

the proposed timeline, there will be 30 days between the filing of this Motion and the Sale
Objection Deadline (with respect to the sale of the Stalking Horse Package to the Stalking Horse
Bidder); and 29 days between the filing of this Motion and the deadline for the submission of any
and all bids (the “Global Bid Deadline”). This period will provide parties with sufficient time to
formulate bids to purchase the Assets. Because the Debtors’ businesses have been extensively
marketed by FTI, and information regarding the Debtors’ business has been made available in an
electronic data room during the process, many parties that may have an interest in bidding at the
Auction likely have already conducted diligence and evaluated the Debtors’ businesses, so they
will not be bidding in a vacuum. In addition, potential bidders who have not previously conducted
diligence on the Debtors’ businesses will, subject to the execution of an appropriate confidentiality
agreement, have immediate access to a substantial body of information regarding the Assets,
including information gathered based upon specific due diligence requests of the Stalking Horse
Bidder and other bidders.

C. Bid Mechanics

28.  As set forth in Exhibit 1 to the proposed Bidding Procedures Order, the
Bidding Procedures contemplate: (i) qualification of bidders (which requires qualifying bid, a

proposed asset purchase agreement, an absence of contingencies, a cash or credit bid, adequate

14
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assurance information, and certain representations and warranties; (ii) evidence of authority to

enter into an asset purchase agreement; (iii) evidence of financial ability to close; (iv) a 10 percent

deposit; (v) review of bids by the Debtors, in consultation with counsel for any official committee

of unsecured creditors and counsel to the DIP Lender (the “Consultation Parties”); (vi) overbid

minimums equal to the Termination Payment plus $1 million; and (vii) designation of a Successful

Bidder and Back-Up Bidder by the Debtors at the conclusion of the Auction. These provisions are

conventional auction mechanics designed to ensure an efficient, orderly and fair process to all

parties.

D.

(a)

(b)

Noticing Procedures

29.  The Bidding Procedures provide for the following Noticing Procedures:

Sale Notice. Within (3) business days after entry of the Bidding Procedures Order,
the Debtors will file with the Bankruptcy Court, serve on the Sale Notice Parties,
and cause to be published on the KCC Website (www.kccllc.net/pareteum) the Sale
Notice, which will set forth (i) a complete list and general description of the Assets
for sale; (ii) the date, time, and place of (1) the Auctions and (2) the Sale Hearings;
(ii1) the Sale Objection Deadlines; and (iv) the procedures for filing Sale Objections
(as defined herein).

Sale Notice Parties. The “Sale Notice Parties” shall include the following parties:

(1) Counsel to any official and informal committees of creditors, equity
holders, or retirees (or the Debtors’ top 40 unsecured creditors as of the
Petition Date, on a consolidated basis, if no committee is appointed);

(11) The office of the United States Trustee;

(iii)  Entities requesting notice under Bankruptcy Rule 2002;
(iv)  Counsel to the DIP Lender;

v) Counsel to the Stalking Horse Bidders;

(vi)  All persons and entities, known by the Debtors and their advisors, to have
expressed an interest in a transaction with respect to any of the Debtors’
Assets during the past twelve months;

15
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(vii)  All persons and entities known by the Debtors to have asserted any lien,
claim, encumbrance, or other interest in any Asset (for whom identifying
information and addresses are available to the Debtors);

(viii) Any Governmental Authority known to have a claim in these chapter 11
cases;

(ix)  The United States Attorney for the Southern District of New York;
(x) The Office of the Attorney General in each state which the Debtors operate;

(xi)  The Office of the Secretary of State in each state in which the Debtors
operate or are organized,

(xi1)  The Federal Trade Commission;

(xii1)) The United States Attorney General/Antitrust Division of Department of
Justice;

(xiv) The Securities and Exchange Commission; and

(xv)  All other Persons directed by the Court (for whom identifying information
and addresses are available to the Debtors).

Publication Notice. Within five business days after entry of the Bidding Procedures
Order, the Debtors will cause the information contained in the Sale Notice to be
published once in the national edition of USA Today and once in the New York
Times.

Selection of Qualified Bids. The Debtors will determine which bids qualify as a
Qualified Bid, and will notify Prospective Bidders whether they have been selected
as Qualified Bidders prior to the Auction.

Notice of Hearing if Auction Not Held.

With respect to the Stalking Horse Package, if no Qualified Bid other than the
Stalking Horse Bid is received by the Global Bid Deadline, the Debtors will not
conduct the Auction, and will file with the Bankruptcy Court, serve on the Sale
Notice Parties, and cause to be published on the KCC Website a notice (1)
indicating that the Auction has been canceled, (2) indicating that the Stalking Horse
Bidder is the Successful Bidder, and (3) reiterating the date and time of the
applicable Sale Hearing.

Notice of Auction Results. Within one business day after the conclusion of the
Auction, or as soon as reasonably practicable thereafter, the Debtors file with the
Court, serve on the Sale Notice Parties (including each Counterparty to a Proposed
Assumed Contract in a Successful Bid and a Back-Up Bid), and cause to be
published on the KCC Website, a notice of the results of the Auction (the “Notice
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of Auction Results”), which shall (1) identify the Successful Bidder(s) and Back-
Up Bidder(s); (2) list all Proposed Assumed Contracts in the Successful Bids and
Back-Up Bids; (3) identify any known proposed assignee(s) of Proposed Assumed
Contracts (if different from the applicable Successful Bidder); and (4) set forth the
deadline and procedures for filing Sale Objections in response to the Notice of
Auction Results.

(2) Objection Deadline for Sale Transactions. The Bidding Procedures Order
establishes the deadline (the “Sale Objection Deadline”) to file and serve
objections to the sale of Assets and the assumption and assignment of Contracts
and Leases (including Cure Objections and Adequate Assurance Objections) to the
Stalking Horse Bidders as June 14, 2022 at 4:00 p.m. (Eastern Time) (the
“Stalking Horse Objection Deadline”). The Bidding Procedures Order establishes
June 17, 2022 at 4:00 p.m. (Eastern Time) with respect to the sale of Assets to a
Successful Bidder other than the Stalking Horse Bidders. (Procedures to object to
assumption and assignment of contracts and leases that were not announced in the
original Sale Notice are set forth separately below.).

30. The Bid Procedures provide adequate and reasonable notice of the key dates
and deadlines for the sale process, including, among other things, the Sale Objection Deadlines,
the Global Bid Deadline, and the time and location of the Auctions and the Sale Hearings.
Accordingly, the Debtors request that the Court find that the Noticing Procedures are adequate and
appropriate under the circumstances and comply with the requirements of Bankruptcy Rule 2002.

Assumption and Assienment Procedures

31.  In connection with a Sale Transaction, the Debtors assuming and assigning
to the Successful Bidders (or their designated assignee(s)) certain Contracts and Leases. The
Assumption and Assignment Procedures set forth herein are designed to, among other things,
govern the Debtors’ provision of Adequate Assurance Information (as defined herein) and notice
of Cure Costs to relevant Counterparties. Specifically, the Assumption and Assignment Procedures
are as follows:

(a) Assumption and Assignment Notice. As soon as practicable, but not later than three
business days after the entry of this Order, the Debtors shall file with the Court,
serve on the each applicable Contract Counterparty, and cause to be published on

the KCC Website, an initial Assumption and Assignment Notice which shall (a)
identify the Assumed Contracts initially designated for assumption and assignment
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to the Stalking Horse Bidders (the “Initial Assumed Contracts”); (b) list the
Debtors’ good faith calculation of the Cure Costs with respect to each Initial
Transferred Contract; (c) expressly state that assumption or assignment of any
Transferred Contact is not guaranteed and is subject to Court approval; (d) direct
the non-Debtor Counterparty to relevant publicly available financial information
regarding the Stalking Horse Bidder for purposes of demonstrating adequate
assurance of future performance by the Stalking Horse Bidder; (e) prominently
display the deadline to file a Cure Objection and an Adequate Assurance Objection
(each as hereinafter defined); and (f) prominently display the dates, times, and
location of the Sale Hearings.

Designation of Contracts and Leases.

(1) Stalking Horse Bidder Supplemental Designation Rights. Pursuant to the
terms of the Stalking Horse Agreement, the Stalking Horse Bidders shall
have the right, at any time prior to 14 calendar days after Sale Closing, to
designate additional Assumed Contracts for proposed assumption and
assignment to the Stalking Horse Bidders (each, a “Supplemental
Contract”) or to remove Contracts from the list of Assumed Contracts from
proposed assumption and assignment (each, a “Removed Contract”). The
Debtors shall use commercially reasonable efforts to, as soon as reasonably
practicable after the Buyer’s designation of any Supplemental Contracts or
any Removed Contracts (1) file with the Court, serve by overnight delivery
on all applicable Counterparties, and cause to be published on the KCC
Website, a notice of proposed assumption and assignment of the
Supplemental Contracts (a “Supplemental Assumption and Assignment
Notice”) and/or removal of the Removed Contracts, which shall
(A) expressly state that assumption or assignment of the Supplemental
Contracts is not guaranteed and subject to Court approval and removal of
the Removed Contracts does not constitute a rejection by the Debtors of
such Contract, and (B) direct the non-Debtor Counterparty to a
Supplemental Contract to relevant publicly available financial information
regarding the Stalking Horse Bidders for purposes of demonstrating
adequate assurance of future performance by the Stalking Horse Bidder; and
(C) prominently display the deadline to file an Adequate Assurance
Objection with respect to a Supplemental Contract.

(11) Designation Rights of Non-Stalking Horse Successful Bidders. The Debtors
will provide a notice of proposed assumption and assignment to
Counterparties whose Contracts or Leases may be designated for
assumption and assignment by any Successful Bidder (other than the
Stalking Horse Bidders) in a manner consistent with these Assumption and
Assignment Procedures, the Bidding Procedures Order, and all applicable
provisions of the Bankruptcy Code, Bankruptcy Rules, and Local Rules. As
with Supplemental Contracts designated by the Stalking Horse Bidder, no
assumption and assignment of a Supplemental Contract shall be effective
until the earlier of (i) the Supplemental Contract Objection Deadline, if no
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objection is filed, or (ii)) when a timely filed objection is resolved by
agreement or Court order.

Auction Results. As indicated, the Debtors will use commercially reasonable
efforts to, within one business day after the conclusion of the Auction, or as soon
as reasonably practicable thereafter, file with the Court, serve on the Sale Notice
Parties (including each Counterparty to a Proposed Assumed Contract in a
Successful Bid), a Notice of Auction Results, which shall list all Proposed Assumed
Contracts in the Successful Bids and Back-Up Bids, identify any known proposed
assignee(s) of Proposed Assumed Contracts (if different from the applicable
Successful Bidder), and set forth the deadlines and procedures for filing Adequate
Assurance Objections in response to the Notice of Auction Results.

Cure Objections.

(1) Cure Objection Requirements. Any Counterparty who wishes to object to
the proposed assumption, assignment, or potential designation of their
Contract or Lease, the subject of which objection is the Debtors’ proposed
Cure Costs to cure any outstanding defaults then existing under such
contract or lease (a “Cure Objection™) shall file with the Court and serve
on the Objection Notice Parties its Cure Objection, which must (1) be in
writing; (2) comply with the Bankruptcy Code, Bankruptcy Rules, and
Local Rules; (3) state, with specificity, the legal and factual bases thereof,
including the cure amount the Counterparty believes is required to cure
defaults under the relevant Contract or Lease; and (4) include any
appropriate documentation in support thereof.

(i1))  Deadlines for Cure Objections. The deadline for Cure Objections is (a) June
6 (if the applicable Notice of Assumption and Assignment was served on or
before May 20), (b) June 14 (for notices served contemporaneously with the
Sale Notice), or (c) 10 days after receiving a Supplemental Assumption and
Assignment Notice (the Supplemental Contract Objection Deadline”).

(ii1)  Resolution of Cure Objections by Court. If a timely Cure Objection cannot
otherwise be resolved by the parties prior to the commencement of the
applicable Sale Hearing, such objection shall be determined by the Court at
the Sale Hearing or at a later hearing on a date to be scheduled by the Court.
A Cure Objection may, at the Debtors’ discretion (after consultation with
the Stalking Horse Bidders or, if an Auction is held, with the Successful
Bidder), be adjourned to a subsequent hearing.

(iv)  Provisional Assumption and Assignment Pending Resolution of Cure
Objections. If, pending resolution of a Cure Objection, the Successful
Bidder(s) maintain a cash reserve (a “Cure Cost Reserve”) equal to the
lesser of (1) the amount the objecting Counterparty has asserted to be
required to cure the asserted defaults under the applicable Proposed
Assumed Contract and (2) such other cash reserve amount as may be
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ordered by the Court, then notwithstanding the existence of an Adjourned
Cure Objection, then the Proposed Assumed Contract shall be deemed
provisionally assumed and assigned to the Successful Bidder as of the
applicable Closing Date, and remain provisionally assumed and assigned
until the objection is resolved by agreement or order of the Court.

Failure to File Timely Cure Objection. If a Counterparty fails to file with
the Court and serve on the Objection Notice Parties a Cure Objection by the
applicable deadline, the Counterparty shall be forever barred from asserting
any objection with regard to the cost to cure any defaults under the
applicable Contract or Lease. The Cure Costs set forth in the relevant
Assumption and Assignment Notice shall be controlling and will be the only
amount necessary to cure outstanding defaults under the applicable Contract
or Lease under Bankruptcy Code section 365(b), notwithstanding anything
to the contrary in the Contract or Lease, or any other document, and the
Counterparty shall be forever barred from asserting any additional cure or
other amounts with respect to such Contract or Lease against the Debtors,
the Successful Bidder, or the property of any of them.

Adequate Assurance Information. Each Bid (other than the Stalking Horse Bid)

must contain such financial and other information that allows the Debtors, after
consultation with the Consultation Parties, to make a reasonable determination as
to the potential bidder’s financial and other capabilities to consummate the
applicable Sale Transaction, including, without limitation, such financial and other
information setting forth adequate assurance of future performance under section
365(f)(2)(B) of the Bankruptcy Code, and the Potential Bidder’s willingness to
perform under any contracts that are assumed and assigned to the Potential Bidder
(the “Adequate Assurance Information”).

(@)

(ii)

Other Successful Bidders. The Debtors shall, within one business day after
the conclusion of each Auction (or as soon as reasonably practicable
thereafter), serve or cause to be served upon Counterparties to the Proposed
Assumed Contracts included in each Successful Bid (other than the Stalking
Horse Bid) Adequate Assurance Information for such Successful Bidder.

Confidentiality. Adequate Assurance Information will be provided to
affected Counterparties on a strictly confidential basis. Counterparties shall
not use any Adequate Assurance Information for any purpose other than to
(1) evaluate whether adequate assurance requirements under Bankruptcy
Code section 365(f)(2) and, if applicable, Bankruptcy Code section
365(b)(3), have been satisfied; and (2) to support any Adequate Assurance
Objection filed by the Counterparty; provided that any Adequate Assurance
Objection that discloses confidential, non-public information included in
the Adequate Assurance Information must be filed with the Court under seal
unless disclosure of such confidential, non-public information is authorized
by the Debtors, the Successful Bidder, and any known proposed assignee(s)
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of the relevant Contract or Lease (if different from the Successful Bidder),
or ordered by the Court.

Adequate Assurance Objections.

(@)

(i)

(iii)

(iv)

Adequate Assurance Objection Deadline. Any Counterparty that wishes to
object to the proposed assumption, assignment, or potential designation of
their Contract or Lease, based on adequate assurance of future performance
with respect to such Contract or Lease (an “Adequate Assurance
Objection”), shall file with the Court and serve on the Objection Notice
Parties, including the applicable Successful Bidder and any known
proposed assignee of such contract or lease (if different from the Successful
Bidder), its Adequate Assurance Objection, which must (1) be in writing;
(2) comply with the Bankruptcy Code, Bankruptcy Rules, and Local Rules;
(3) state, with specificity, the legal and factual bases thereof; (4) include
any appropriate documentation in support thereof. The deadline for
Adequate Assurance Objections is identical to the deadline for Cure
Objections, i.e., by no later than the Stalking Horse Objection Deadline, or
the Supplemental Contract Objection Deadline, as applicable.

Resolution of Adequate Assurance Objections. If a timely Adequate
Assurance Objection cannot otherwise be resolved by the parties prior to
the commencement of the applicable Sale Hearing, such objection and all
issues of adequate assurance of future performance shall be determined by
the Court at the Sale Hearing or at a later hearing on a date to be scheduled.

Provisional Assumption and Assignment Pending Resolution. Contracts
subject to an Adequate Assurance Objection shall be provisionally assumed
and assigned to the Successful Bidder pending resolution of the objection
by agreement or by order of the Court.

Failure to File Timely Adequate Assurance Objection. If a Counterparty
fails to file with the Court and serve on the Objection Notice Parties,
including the applicable Successful Bidder and any known proposed
assignee of the Contract or Lease (if different from the Successful Bidder),
a timely Adequate Assurance Objection, the Counterparty shall be forever
barred from asserting any such objection with regard to the relevant
Contract or Lease. The Successful Bidder and/or its known proposed
assignee of the Contract or Lease shall be deemed to have provided
adequate assurance of future performance with respect to the applicable
Contract or Lease in accordance with Bankruptcy Code section 365(1)(2)(B)
and, if applicable, Bankruptcy Code section 365(b)(3), notwithstanding
anything to the contrary in the Contract or Lease or any other document.

Reservation of Rights. The inclusion of a Contract or Lease or Cure Costs with

respect thereto on an Assumption and Assignment Notice or the Notice of Auction
Results shall not constitute or be deemed a determination or admission by the
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Debtors, the Successful Bidders, or any other party in interest that such Contract or
Lease is an executory contract or unexpired lease within the meaning of the
Bankruptcy Code. The Debtors reserve all of their rights, claims, and causes of
action with respect to each Contract and Lease listed on an Assumption and
Assignment Notice and Notice of Auction Results. The Debtors’ inclusion of any
Contract or Lease on the Assumption and Assignment Notice or the Notice of
Auction Results shall not be a guarantee that such Contract or Lease ultimately will
be assumed or assumed and assigned.

Extraordinary Provisions Under Local Guidelines

32. Collectively, the Bidding Procedures and the Stalking Horse Bid contain the

following provisions, which the Amended Guidelines for the Conduct of Asset Sales, adopted by

General Order M-383, require to be separately disclosed:

(a)
(b)

(d)

(e)

)

(2

(h)

(@)

No Sale to Insider. The Stalking Horse Bidders are not insiders of the Debtors.

Agreements With Management. The Stalking Horse Bidder has not entered into
any agreements with management or key employees. The Stalking Horse Bidder
may, pursuant to the Stalking Horse Agreement, designate management, key
employees, or any other employees as Transferred Employees.

Private Sale/No Competitive Bidding. The Bidding Procedures and Sale Motion
Order contemplate a competitive auction process.

Deadlines That Effectively Limit Notice. No deadlines in the Bidding Procedures
effectively limit notice.

Good Faith Deposit. The Stalking Horse Bidder is excused from submitting a good
faith deposit because it holds valid, perfected and enforceable secured claims
against the Debtors totaling approximately $60 million and it is credit bidding.

Interim Arrangement with the Proposed Buyer. Circles is also the Debtors’ DIP
Lender, as more fully described in this Motion and in the motion to approve the
DIP facility.

Use of Proceeds. Other than payment of a Termination Payment from the proceeds
of a Competing Transaction, the Stalking Horse Agreement does not contemplate
an allocation of sale proceeds.

Tax Exemption. The Debtors are not seeking to have the sale declared exempt from
taxes under Bankruptcy Code section 1146(a).

Records Retention. As noted above, the Stalking Horse Agreement provides that
the Stalking Horse Bidders will acquire the books and records related to the
Stalking Horse Package. The Stalking Horse Agreement grants the Debtors
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reasonable access to such records, and the Debtors will be able to administer their
bankruptcy cases, notwithstanding the sale of any books and records.

Requested Findings as to Successor Liability. The Stalking Horse Agreement
requires that the Sale Order contain findings of fact and conclusions of law limiting
the Stalking Horse Bidder’s successor liability. The basis for requested findings as
to successor liability is set forth in section D. of the next section of this Motion.

Requested Findings as to Fraudulent Conveyance or Transfers. The proposed Sale
Order contains findings of fact and conclusions of law with respect to the
consideration paid. As set forth in this Motion and in the Tobias Declaration, the
marketing process since April 2021 and the Bid Procedures will ensure that the
Successful Bid is appropriate and reasonable.

Sale Free and Clear of Unexpired Leases. The proposed Sale Order does not
provide that the sales of the Assets will be free and clear of possessory leasehold
interests, licenses or other rights. Therefore, there are no non-debtor parties whose
possessory leasehold interests will be affected by the sale.

Relief from Bankruptcy Rules 6004(h) and 6006(d). The Debtors seek relief from
the 14-day stay imposed by Bankruptcy Rules 6004(h) and 6006(d) because the
Debtors will lack experienced management after July 12, 2022 in the absence of an
approved sale.

Relief Requested Is Warranted
And In Best Interests of Debtors and Economic Stakeholders

The Bidding Procedures are Fair and Reasonable.

33. The proposed Bidding Procedures promote the paramount goal of any

proposed sale of property of a debtor’s estate: maximizing the value of sale proceeds received by
the estate. See Official Comm. of Subordinated Bondholders v. Integrated Res., Inc. (In re
Integrated Res., Inc.), 147 B.R. 650, 659 (S.D.N.Y. 1992) (bidding procedures and bid protections
“are important tools to encourage bidding and to maximize the value of the debtor’s assets™),
appeal dismissed 3 F. 3d 49 (2d Cir. 1993); see also In re Metaldyne Corp., 409 B.R. 661, 670
(Bankr. S.D.N.Y. 2009) (“[b]idder protections are granted when a bidder provides a floor for
bidding by expending resources to conduct due diligence and allowing its bid to be shopped around

for a higher offer”). Courts uniformly recognize that procedures established for the purpose of
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enhancing competitive bidding are consistent with the fundamental goal of maximizing value of a
debtor’s estate. See In re Integrated Res. Inc., 147 B.R. at 659 (observing that sale procedures
“encourage bidding” and “maximize the value of the debtor’s assets”).

34. The proposed Bidding Procedures also provide for an orderly, uniform, and
competitive process through which interested parties may submit offers to purchase the Debtors’
Assets. The Debtors, with the assistance of their advisors, have structured the Bidding Procedures
to promote active bidding by interested parties and to reach the highest or otherwise best offer
reasonably available for the Debtors’ Assets. Additionally, the Bidding Procedures will allow the
Debtors to conduct the Auction, if necessary, in a fair and transparent manner that will encourage
participation by financially capable bidders with demonstrated ability to timely consummate a Sale
Transaction. The Bidding Procedures provide the Debtors with an adequate opportunity to consider
competing bids and to select the highest or otherwise best offers for the potential completion of a
Sale Transaction, while comparing such competing bids against the value of a Reorganization
Transaction.

35. The timeline proposed in these chapter 11 cases, which includes a 17-day
period between the anticipated entry of a Bidding Procedures Order and the bid deadline of June
13, 2022 is consistent with timelines approved by courts in this and other districts. See, e.g., In re
Northwest Co. LLC, Case No. 20-10990 (MEW) (Bankr. S.D.N.Y. July 23, 2020) (scheduling bid
deadline 11 days from entry of bidding procedures order); In re Hooper Homes, Inc., Case No. 18-
23302 (RDD) (Bankr. S.D.N.Y. Sept. 20, 2018) (scheduling bid deadline 15 days from entry of
bidding procedures order); In re ABC Carpet Co., Inc., Case No. 21-11591 (DWIJ) (Bankr.
S.D.N.Y. Oct. 1, 2021) (bid deadline 18 days from entry of bidding procedures order); In re

Cosmoledo LLC,, Case No. 20-12117 (MEW) (Bankr. S.D.N.Y. Oct. 2, 2020) (same). Given the
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extensive prepetition marketing of the Debtors’ assets, a 17-day time frame is similarly appropriate
in this case.

36. Courts in this and other districts have approved procedures substantially
similar to the proposed Bidding Procedures. See, e.g., In re Fusion Connect, Inc., Case No. 19
11811 (SMB) (Bankr. S.D.N.Y. July 3, 2019) (ECF No. 164); In re Ditech Holding Corp., Case
No. 19-10412 (JLG) (Bankr. S.D.N.Y. Apr. 23, 2019) (ECF No. 456); In re Waypoint Leasing
Holdings Ltd., Case No. 18-13648 (SMB) (Bankr. S.D.N.Y. Dec. 21, 2018) (ECF No. 159); In re
Sears Holdings Corp., Case No. 18-23538 (RDD) (Bankr. S.D.N.Y. Nov. 19, 2018) (ECF No.
816); In re Cent. Grocers, Inc. Case No. 17-10993 (LSS) (Bankr. D. Del. June 2, 2017) (ECF No.
338); In re Angelica Corp., Case No. 17-10870 (JLG) (Bankr. S.D.N.Y. Apr. 28, 2017) (ECF No.
137); and In re Aéropostale, Inc., Case No. 16-11275 (SHL) (Bankr. S.D.N.Y. Jul. 29, 2016) (ECF
No. 527); In re The Great Atl. & Pac. Tea Co., Inc., Case No. 15-23007 (RDD) (Bankr. S.D.N.Y.
Aug. 11, 2015) (ECF No. 495). Accordingly, the Bidding Procedures should be approved.

B. The Stalking Horse Bid Protections are Reasonable and Appropriate.

37.  The Bidding Procedures allow the Debtors to provide certain Stalking Horse
Bid Protections for the Stalking Horse Bidders, such as the Break-Up Fee and Expense
Reimbursement for Circles, the initial minimum overbid requirement, and the Termination
Payment. Bidding incentives such as these Stalking Horse Bid Protections have become
commonplace in connection with sales under chapter 11. Moreover, approval of break-up fees as
administrative expense claims as a form of bidder protections in connection with a sale has become

a recognized practice in chapter 11 cases because it enables a debtor to ensure a sale to a
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contractually committed buyer at a price the debtor believes is fair, while providing the debtor

with the potential of obtaining an enhanced recovery through an auction process.7

38.  Bankruptcy courts in this District analyze the appropriateness of bidding
incentives such as the Stalking Horse Bid Protections under the “business judgment rule.”
Specifically, courts in this District consider whether: (a) the relationship of the parties who
negotiated the break-up fee was tainted by self-dealing or manipulation, (b) the fee encourages,
rather than hampers, bidding, and (c) the amount of the fee is unreasonable relative to the proposed
purchase price. In re Genco Shipping & Trading Ltd., 509 B.R. 455, 465 (Bankr. S.D.N.Y 2014)
(citing In re Metaldyne Corp., 409 B.R. at 670); see also In re Integrated Res., Inc., 147 B.R. at
657-58 (holding that in evaluating bid protections, courts should employ the business judgment
rule, which proscribes judicial second-guessing of the corporate debtor’s actions taken in good
faith absent self-dealing and in the exercise of honest judgment).

39. The Bid Protections provided in the Bidding Procedures and the Stalking
Horse Agreement meets the “business judgment rule” standard. First, the Stalking Horse Bid
Protections were only offered after good faith, arms-length negotiations with the Debtors who were
acting in the interest of their estates, consistent with their fiduciary duties. These protections,

individually and collectively, were a material inducement for, and condition of, the Stalking Horse

! See, e.g., In re Barneys New York, Inc., Case No. 19-36300 (CGM) (Bankr. S.D.N.Y. Oct. 30, 2019) (ECF No. 491)
(approving break-up fee and expense reimbursement); In re Ditech Holding Corp., Case No. 19-10412 (JLG) (Bankr.
S.D.N.Y. Apr. 23, 2019) (ECF No. 456) (same); In re Nine West Holdings, Inc., Case No. 18-10947 (SCC) (Bankr.
S.D.N.Y. May 7, 2018) (ECF No. 223) (same); In re SunEdison, Inc., Case No. 16-10992 (SMB) (Bankr. S.D.N.Y.
Aug. 19,2016) (ECF No. 1033); In re Lehman Bros. Holdings Inc., et al., Case No. 08-13555 (JMP) (Bankr. S.D.N.Y.
Oct. 22, 2008) (same); In re Steve & Barry's Manhattan LLC, et al., Case No. 08-12579 (ALG) (Bankr. S.D.N.Y.
Aug. 5,2008) (same); In re Bally Total Fitness of Greater New York, Inc., Case No. 07-12395 (BRL) (Bankr. S.D.N.Y.
Aug. 21, 2007) (same); In re G+G Retail, Inc., Case No. 06-10152 (RDD) (Bankr. S.D.N.Y. Jan. 30, 2006) (same);
Official Comm. of Subordinated Bondholders v. Integrated Res., Inc., (In re Integrated Res., Inc.), 147 B.R. 650
(S.D.N.Y. 1992), appeal dismissed, 3 F.3d 49 (2d Cir. 1993) (same); In re Twinlab Corp., et al., Case No. 03-15564
(CB) (Bankr. S.D.N.Y. 2003) (same); In re Adelphia Business Solutions, Inc., et al., Case No. 02-11389 (REG) (Bankr.
S.D.N.Y. 2002) (same).
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Bidder’s entry into the Stalking Horse Agreement. Circles, which expended significant resources
in connection with its legal, financial and operational due diligence, is unwilling to hold open its
offer without assurance of payment of the Break-Up Fee and Expense Reimbursement under the
conditions set forth in the Stalking Horse Agreement. See Tobias Declaration, at 9 19-20. Parties
in interest will be given notice and an opportunity to object if they do not believe that the Stalking
Horse Bid Protections are in the best interests of the Debtors’ estates.

40. Second, the Stalking Horse Bid Protections will promote the interests of the
Debtors’ estates to maximize value. The Termination Payment will promote more competitive
bidding for the Debtors’ Assets by inducing the Stalking Horse Bidders to hold their offer open as
a minimum bid on which other bidders and the Debtors can rely. In doing so, the Stalking Horse
Bidders will help lay the foundation for the Debtors’ sale process and will serve as a catalyst for
other Qualified Bids. Executing the Stalking Horse Agreement has put the Debtors in a
comfortable position to solicit competing bids that may be materially higher or of otherwise better
value to the Debtors’ estates than the Stalking Horse Bid. The Stalking Horse Bid also increases
the likelihood that the price at which the Assets in the Stalking Horse Package are sold will reflect
their true worth. Accordingly, the Termination Payment is appropriate and any Stalking Horse
Bidder is entitled to be compensated for the risk it is assuming and the substantial value it is
conferring on the Debtors’ estates.

41. Third, the Stalking Horse Bid Protections are reasonable in view of the
substantial benefits the Debtors would receive from having the Stalking Horse Bid serve as a floor
for potential bidders, which would confirm that the Debtors receive the highest and best offer for
their business. Moreover, the Stalking Horse Bid will provide the Debtors with an opportunity to

move forward with a Sale Transaction that has a high likelihood of consummation with a
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contractually committed party at a fair and reasonable purchase price. Accordingly, the Stalking
Horse Bid Protections will not deter bidding and are reasonable, and their availability to the
Debtors will enable the Debtors to maximize the value of their estates. See Tobias Declaration, at
99 19-20.

42. The Termination Payment is fair and reasonable in amount under the
circumstances, particularly because the Termination Payment will be paid out of the proceeds of
any Competing Transaction. Numerous courts in this District and in Delaware have approved
break-up fees in excess of 1.9 percent. See, e.g., In re Hostess Brands, Inc., Case No. 12-22052
(Bankr. S.D.N.Y. 2013) (break-up fee equal to 3.5%); In re Global Crossing Ltd., Case No. 02-
40187 (Bankr. S.D.N.Y. 2002) (break-up fee equal to 4%); In re LTV Steel Company, Inc., Case
No. 00-43866 (Bankr. N.D. Ohio 2000) (break-up fee equal to 7.5%); In re Fruit of the Loom, Inc.,
Case No. 99 4497 (Bankr. D. Del. 1999) (break-up fee equal to 3.59%); In re Graham-Field Health
Products, Inc., Case No. 99-4457 (Bankr. D. Del. 1999) (break-up fee equal to 4.65%).

43. The foregoing bid protections will not deter or chill bidding, are reasonable,
and their availability to the Debtors will enable the Debtors to maximize the value of their estates.

C. Proposed Sale Transaction

44.  Ample authority exists for approval of the sale envisioned by this Motion.
Section 363 of the Bankruptcy Code provides, in relevant part, “[t]he trustee, after notice and a
hearing, may use, sell, or lease, other than in the ordinary course of business, property of the
estate.” 11 U.S.C. § 363(b)(1). Courts in the Second Circuit and others, in applying this section,
have required that the sale of a debtor’s assets be based upon the sound business judgment of the
debtor. See In re Chateaugay Corp., 973 F.2d 141 (2d Cir. 1992) (holding that a judge reviewing
a section 363(b) application must find from the evidence presented a good business reason to grant

such application); Committee of Equity Security Holders v. Lionel Corp. (In re Lionel Corp.), 722
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F.2d 1063, 1071 (2d Cir. 1983) (same); In re Gen. Motors Corp., 407 B.R. 463, 493-94 (Bankr.
S.D.N.Y. 2009).

45. Once a court is satisfied that there is a sound business justification for the
proposed sale, the court must then determine whether (a) the debtor has provided the interested
parties with adequate and reasonable notice, (b) the sale price is fair and reasonable, and (c) the
purchaser is proceeding in good faith. Gen. Motors, 407 B.R. at 493-94; In re Betty Owens Sch.,
1997 U.S. Dist. Lexis 5877 (S.D.N.Y. 1997); accord In re Delaware and Hudson Ry. Co., 124
B.R. at 166; In re Decora Indus., Inc., Case No. 00-4459, 2002 WL 32332749 at *3 (Bankr. D.
Del. May 20, 2002). Where a debtor demonstrates a valid business justification for a decision, it
is presumed that “in making a business decision the directors of a corporation acted on an informed
basis, in good faith and in the honest belief that the action taken was in the best interests of the
company.” Official Comm. of Subordinated Bondholders v. Integrated Res., Inc. (In re Integrated
Res., Inc.), 147 B.R. at 656 (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)).

1. The Debtors Have Demonstrated a Sound Business Justification for the
Proposed Sale Transactions

46. A sound business purpose for the sale of a debtor’s assets outside the
ordinary course of business exists where such sale is necessary to preserve the value of the estate
for the benefit of creditors and interest holders. See, e.g., In re Abbotts Dairies of Pa., Inc., 788
F.2d 143 (3d Cir. 1986); In re Lionel Corp., 722 F.2d at 1063; see also In re Food Barn Stores,
Inc., 107 F.3d 558, 564—65 (8th Cir. 1997) (recognizing that paramount goal of any proposed sale
of property of estate is to maximize value).

47. As set forth above and in described in the Tobias Declaration, a strong
business justification exists for the sale of the Debtors’ Assets as described herein. An orderly but

expeditious sale of the Purchased Assets is critical to preserving and realizing their going concern
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value and, in turn, to maximizing recoveries for the Debtors’ economic stakeholders and
preserving jobs. See Tobias Declaration, at 9 6-8, 13-15. A prompt sale is also required by the
express terms of the DIP Credit Agreement, the Milestones, the Stalking Horse Agreement and the
expiry of the Debtors’ liability insurance. And an expeditious timeline substantially reduces the
execution risks associated with consummating the transaction. Pursuing entry into and
performance under the Stalking Horse Agreement represents a reasonable exercise of the Debtors’
business judgment and is in the best interests of all parties.

2. The Noticing Procedures Are Reasonable and Appropriate

48. The notice to third parties that the Debtors propose to provide, as set forth
in the Bidding Procedures Order and Bidding Procedures, is more than adequate and reasonable.
Such notice will ensure that actual notice of the Auction, Sale Hearing, and Sale Transaction will
be provided to all known creditors of the Debtors, in addition to notice by publication. Such notice,
together with the authority pursuant to sections 363 and 365 of the Bankruptcy Code, will enable
the Court to make findings at the Sale Hearing and in the Sale Order that the ultimate purchaser of
the Purchased Assets, whether it be the Stalking Horse Bidders or, if an Auction is held, the
Successful Bidder(s), shall not be liable under theories of successor liability in connection with
such Purchased Assets.

3. The Proposed Sale Transaction Will Produce a Fair and Reasonable
Purchase Price for the Assets

49. The Purchase Price under the Stalking Horse Agreement is fair and
reasonable for the Purchased Assets. The Stalking Horse Bid is an offer to purchase the Stalking
Horse Package for a price that the Debtors, with the advice of their advisors, already have
determined to be fair and reasonable. Given that the Stalking Horse Bid, together with the Stalking

Horse Bid Protections, will serve as a floor for Qualified Bids for the Stalking Horse Package, the
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Debtors are confident that the sale process will culminate in the Debtors’ obtaining the highest or
best value for the applicable Assets.

50.  In addition, the Bidding Procedures were carefully designed to facilitate a
robust and competitive bidding process. Competing bidders may bid on fewer than all assets
comprising the Stalking Horse Package if they choose. The Debtors’ compliance with the Bidding
Procedures Order and the Bidding Procedures will provide the basis to find that any sale of the
Purchased Assets does not constitute a fraudulent transfer because the purchase price represents
reasonably equivalent value and is fair and reasonable.

4. The Proposed Sale Is Permissible Under Bankruptcy Code Section
363(b)(1)(A).

51. Where the proposed sale includes personally identifiable information as
defined in Bankruptcy Code section 101(41A) (“PII”), Bankruptcy Code section 363(b)(1)
requires the sale proponent to show that the sale is consistent with a policy “in effect on the date
of the commencement of the case” respecting the transfer of PII.

52. From May 14, 2019 to the Petition Date, the Debtors communicated through
their web site a privacy policy that provided, “We may share Personal Information in the following
ways: ... In connection with, or during negotiations of, an acquisition, merger, asset sale, or other
similar business transfer that involves substantially all of our assets or functions where Personal
Information is transferred or shared as part of the business assets (provided that Pareteum will
continue to take measures to protect the confidentiality of Personal Information and give affected
users notice before transferring any personal information to a new entity).” This was the policy in

effect on the Petition Date, and can be accessed at https://www.pareteum.com/privacy-

policy/#:~:text=Pareteum%20does%20not%20share%20vyour,used%20t0%20identify%20an%20

individual.
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53. The sale of PII to the Successful Bidder is consistent with the Debtors’
policy in effect on the Petition Date because the disclosure of PII to the Successful Bidder will be
“in connection with an asset sale...that involves substantially all of our assets.” Additionally, the
Stalking Horse Bidders have agreed in the Stalking Horse Bid to abide by the Debtors’ policies
regarding PII, so the sale will be consistent with the Debtors’ policy in effect on the Petition Date
respecting PII. Under the plain text of Bankruptcy Code section 363(b)(1), no consumer privacy
ombudsman need be appointed in this case. See, e.g., In re Lucky Brand Dungarees, LLC, 2020
WL 4698654 (Bankr. D. Del. Aug. 12, 2020) (“The sale of the Acquired Assets is consistent with
the Debtors’ policy concerning the transfer of personally identifiable information and the Debtors
have, to the extent necessary, satisfied section 363(b)(1) of the Bankruptcy Code. Accordingly,
appointment of a consumer ombudsman pursuant to section 363(b)(1) or section 332 of the
Bankruptcy Code is not required with respect to the relief requested in the Motion.”).

54.  Based on the foregoing, the Debtors have demonstrated that the proposed
Sale Transaction is a sound exercise of the Debtors’ business judgment and should be approved.

D. Sale Free and Clear of Liens, Claims, Encumbrances, and Interests

55.  In the interest of attracting the best offers, the Assets should be sold free
and clear of any and all liens, claims, interests, and other encumbrances, in accordance with section
363(f) of the Bankruptcy Code, with any such liens, claims, interests, and encumbrances to attach
to the proceeds of the applicable sale. Section 363(f) of the Bankruptcy Code authorizes a debtor
to sell assets free and clear of liens, claims, interests, and encumbrances if any one of the following
conditions is satisfied:

(a) applicable non-bankruptcy law permits sale of such property free and clear of such
interest;

(b) such entity consents;
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(c) such interest is a lien and the price at which property is to be sold is greater than
the value of all liens on such property;

(d) such interest is in bona fide dispute; or

(e) such entity could be compelled, in a legal or equitable proceeding, to accept a
money satisfaction of such interest.

11 U.S.C. § 363(f); see also In re Kellstrom Indus., Inc., 282 B.R. 787, 793 (Bankr. D. Del. 2002)
(“Section 363(f) is written in the disjunctive, not the conjunctive, and if any of the five conditions
are met, the debtor has the authority to conduct the sale free and clear of all liens.”); Citicorp
Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (same).

56.  With respect to any party asserting a lien, claim, encumbrance or other
interest against the Stores, the Debtors will be able to satisfy one or more of the conditions set
forth in Bankruptcy Code section 363(f).

E. Protections as Good Faith Purchaser

57. Section 363(m) of the Bankruptcy Code protects a good faith purchaser’s
interest in property purchased from a debtor notwithstanding that the sale conducted under section
363(b) is later reversed or modified on appeal. Specifically, section 363(m) states the following:

The reversal or modification on appeal of an authorization under

[section 363(b)] ... does not affect the validity of a sale ... to an entity

that purchased ... such property in good faith, whether or not such

entity knew of the pendency of the appeal, unless such authorization
and such sale ... were stayed pending appeal.

11 US.C. § 363(m). Section 363(m) fosters the “‘policy of not only affording finality to the
judgment of the [Blankruptcy [Clourt, but particularly to give finality to those orders and
judgments upon which third parties rely.”” Reloeb Co. v. LTV Corp (In re Chateaugay Corp., No.
92 Civ. 7054 (PKL), 1993 U.S. Dist. Lexis 6130, at *9 (S.D.N.Y. May 10, 1993) (quoting In re
Abbotts Dairies of Pa., Inc., 788 F.2d 143, 147 3d Cir. 1986); see also Allstate Ins. Co. v. Hughes,

174 B.R. 884, 888 (S.D.N.Y. 1994) (“Section 363(m) . . . provides that good faith transfers of
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property will not be affected by the reversal or modification on appeal of an unstayed order,
whether or not the transferee knew of the pendency of the appeal”). In re Stein & Day, Inc., 113
B.R. 157, 162 (Bankr. S.D.N.Y. 1990) (“pursuant to 11 U.S.C. § 363(m), good faith purchasers
are protected from the reversal of a sale on appeal unless there is a stay pending appeal”).

58. The Debtors and the Stalking Horse Bidders have entered into the Stalking
Horse Agreement without collusion, in good faith, and through extensive arms-length negotiations.
To that end, the Stalking Horse Bidders and the Debtors have engaged separate counsel and other
professional advisors to represent their respective interests in the negotiation of the Stalking Horse
Agreement and in the sale process generally. To the best of the Debtors’ knowledge, information,
and belief, no party has engaged in any conduct that would cause or permit the Stalking Horse
Agreement to be set aside under section 363(m) of the Bankruptcy Code.

59.  Further, and as set forth above, the Bidding Procedures are designed to
produce a fair and transparent competitive bidding process. Any asset purchase agreement with a
Successful Bidder executed by the Debtors will be negotiated at arms-length and in good faith.
Accordingly, the Debtors seek a finding that any Successful Bidder (including the Stalking Horse
Bidders) is a good faith purchaser and is entitled to the full protections afforded by section 363(m)
of the Bankruptcy Code.

F. Assumption and Assignment of Assumed Contracts Should Be Approved

60. Section 365(a) of the Bankruptcy Code provides that a debtor in possession
“subject to the court’s approval, may assume or reject any executory contract or unexpired lease
of the debtor.” 11 U.S.C. § 365(a). Upon finding that a debtor has exercised its sound business
judgment in determining to assume an executory contract or unexpired lease, courts will approve

the assumption under section 365(a) of the Bankruptcy Code. See Nostas Assocs. v. Costich (In re
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Klein Sleep Prods., Inc.), 78 F.3d 18, 25 (2d Cir. 1996); Orion Pictures Corp. v. Showtime
Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1099 (2d Cir. 1993).

61. The assumption of the Assumed Contracts in connection with a Sale
Transaction is an exercise of the Debtors’ sound business judgment because the Assumed
Contracts are necessary to operate the Debtors’ business and, as such, are essential to obtaining
the highest or otherwise best offer for the Debtors’ business. The assumption and assignment of
additional Proposed Assumed Contracts may be required by Successful Bidders. Moreover, the
Assumed Contracts will be assumed and assigned in accordance with the Assumption and
Assignment Procedures approved by the Court pursuant to the Bidding Procedures Order, which
will be reviewed by the Debtors’ key stakeholders.

62. The consummation of a Sale Transaction, which will involve the
assignment of the Assumed Contracts, will be contingent upon the Debtors’ compliance with the
applicable requirements of section 365 of the Bankruptcy Code. Section 365(b)(1) of the
Bankruptcy Code requires that any outstanding defaults under the Assumed Contracts must be
cured or that adequate assurance be provided that such defaults will be promptly cured. As set
forth above, the Debtors propose to file with the Court and serve on each Contract Counterparty,
the Assumption and Assignment indicating the Debtors’ calculation of the Cure Cost for each such
Contract. The Contract Counterparties will have the opportunity to file objections to the proposed
assumption and assignment of the Assumed Contracts to the Successful Bidder, including the
proposed Cure Costs, in advance of the applicable Sale Hearing. The Debtors’ assumption and
assignment of Assumed Contracts and other Proposed Assumed Contracts will be contingent upon
payment or reserve of Cure Costs and effective only upon the closing of an applicable Sale

Transaction.
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63.  Pursuant to section 365(f)(2) of the Bankruptcy Code, a debtor may assign
an executory contract or unexpired lease of nonresidential real property if “adequate assurance of
future performance by the assignee of such contract or lease is provided.” 11 U.S.C. § 365(f)(2)(B).
The meaning of “adequate assurance of future performance” depends on the facts and
circumstances of each case, but should be given “practical, pragmatic construction.” See Carlisle
Homes, Inc. v. Azzari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538 (Bankr. D.N.J. 1988)
(citation omitted); see also In re Natco Indus., Inc., 54 B.R. 436, 440 (Bankr. S.D.N.Y. 1985)
(adequate assurance of future performance does not mean absolute assurance that debtor will thrive
and pay rent); In re Bon Ton Rest. & Pastry Shop, Inc., 53 B.R. 789, 803 (Bankr. N.D. Ill. 1985)
(“[a]lthough no single solution will satisfy every case, the required assurance will fall considerably
short of an absolute guarantee of performance.”). Among other things, adequate assurance may be
given by demonstrating the assignee’s financial health and experience in managing the type of
enterprise or property assigned. See In re Bygaph, Inc., 56 B.R. 596, 605 06 (Bankr. S.D.N.Y.
1986) (adequate assurance of future performance is present when prospective assignee of lease has
financial resources and expressed willingness to devote sufficient funding to business to give it
strong likelihood of succeeding).

64. As set forth in the Bidding Procedures, for a bid to qualify as a “Qualified
Bid,” a Potential Bidder (other than the Stalking Horse Bidders) must include with its bid Adequate
Assurance Information regarding its ability (and the ability of its designated assignee, if
applicable) to perform under the applicable Proposed Assumed Contracts. The Debtors will
provide Adequate Assurance Information to all Counterparties to any Proposed Assumed
Contracts, or with respect to Assumed Contracts designated to assumption and assignment to the

Stalking Horse Bidders, direct the non-Debtor Counterparty to relevant publicly available financial
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information regarding the Stalking Horse Bidders for purposes of demonstrating adequate
assurance of future performance by the Stalking Horse Bidders, and, upon reasonable request, the
Debtors will furnish additional Adequate Assurance Information to Counterparties. Counterparties
will have an opportunity to file with the Court and serve on the Objection Notice Parties Adequate
Assurance Objections in advance of the applicable Sale Hearing. Based on the foregoing, the
Debtors’ assumption and assignment of the Assumed Contracts satisfy the requirements under
section 365 of the Bankruptcy Code and should be approved.

65.  In addition, to facilitate the assumption and assignment of the Assumed
Contracts, the Debtors further request that the Court find that all anti-assignment provisions in the
Assumed Contracts, whether such provisions expressly prohibit or have the effect of restricting or

limiting assignment of such contract or lease, are unenforceable under section 365(f) of the

Bankruptcy Code.”

G. Request for Relief Pursuant to Bankruptcy Rules 6004(h) and 6006(d)

66.  Bankruptcy Rule 6004(h) provides that an “order authorizing the use, sale,
or lease of property...is stayed until the expiration of fourteen (14) days after entry of the order,
unless the court orders otherwise.” Fed. R. Bankr. P. 6004(h). Bankruptcy Rule 6006(d) further
provides that an “order authorizing the trustee to assign an executory contract or unexpired lease
under § 365(f) is stayed until the expiration of fourteen (14) days after the entry of the order, unless

the court orders otherwise.” Fed. R. Bankr. P. 6006(d).

’ Section 365(f)(1) provides, in part, that “notwithstanding a provision in an executory contract or unexpired lease of
the debtor, or in applicable law, that prohibits, restricts, or conditions the assignment of such contract or lease, the
trustee may assign such contract or lease[.]” 11 U.S.C. § 365(f)(1). Section 365(f)(3) further provides that,
“[n]otwithstanding a provision in an executory contract or unexpired lease of the debtor, or in applicable law that
terminates or modifies, or permits a party other than the debtor to terminate or modify, such contract or lease or a right
or obligation under such contract or lease on account of an assignment of such contract or lease, such contract, lease,
right, or obligation may not be terminated or modified under such provision because of the assumption or assignment
of such contract or lease by the trustee.” 11 U.S.C. § 365(f)(3).
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67.  In light of the current circumstances and financial condition of the Debtors,
the Debtors believe that in order to maximize value and preserve jobs, and maintain service for
their customers who depend on the Debtors’ services, the sale of the Purchased Assets pursuant to
the Sale Transaction must be consummated as soon as practicable. Accordingly, the Debtors
request that the Bidding Procedures Order and the Sale Order be effective immediately upon entry
of each such order and that the 14-day stay periods under Bankruptcy Rules 6004(h) and 6006(d)
be waived.

Notice

68.  Notice of this Motion has been provided to (i) the Office of the United States
Trustee for Region 2, 201 Varick Street, Suite 1006, New York, NY 10014 (Attn: Susan Arbeit);
(i1) the holders of the 40 largest unsecured claims against the Debtors (on a consolidated basis);
(ii1) counsel to the DIP Lender, DLA Piper, LLP (US), 1251 Avenue of the Americas, 27th Floor,
New York, New York 10036 (Attn: Jamila Justine Willis, Nadia Saleem, and Shmuel Klahr); (iv)
agents for all pre-petition secured lenders (to the extent different from the DIP Lenders); (v) the
United States Attorney’s Office for the Southern District of New York; and (vi) all entities known
or reasonably believed to have asserted any lien, claim, encumbrance, or other interest in the
Purchased Assets. The Debtors respectfully submit that no further notice is required.

69.  No previous request for the relief sought herein has been made by the
Debtors to this or any other Court.

WHEREFORE the Debtors respectfully request entry of a final order granting the

relief requested herein and such other and further relief as the Court may deem just and appropriate.
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Dated: May 15, 2022
New York, New York

/s/ Thaddeus D. Wilson

KING & SPALDING LLP

1180 Peachtree Street NE, 35" Floor
Atlanta, Georgia 30309

(404) 572-3568

Thaddeus D. Wilson (pro hac vice pending)
thadwilson@kslaw.com

KING & SPALDING LLP
1185 Avenue of the Americas
New York, NY 10036

(212) 556-2100

Michael R. Handler
mhandler@kslaw.com

Proposed Special Counsel for the Debtors
And Debtors in Possession

TOGUT, SEGAL & SEGAL LLP
One Penn Plaza, Suite 3335

New York, New York 10119
(212) 594-5000

Frank A. Oswald
frankoswald@teamtogut.com

Proposed Attorneys for Debtors
and Debtors in Possession
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TOGUT, SEGAL & SEGAL LLP KING & SPALDING LLP

Frank A. Oswald Michael R. Handler

Brian F. Moore 1185 Avenue of the Americas

Amy M. Oden New York, New York 10036

One Penn Plaza Suite 3335 (212) 556-2100

New York, New York 10119

(212) 594-5000 -and-

Proposed Counsel to the Debtors and Debtors KING & SPALDING LLP

in Possession Thaddeus D. Wilson (pro hac vice pending)
Leia Clement Shermohammed (pro hac vice
pending)
1180 Peachtree Street N.E.

Atlanta, GA 30309-3521
(404) 572-4600

Proposed Special Counsel to the Debtors and
Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
In re .
: Chapter 11
PARETEUM CORPORATION, et al., : Case No. 22| 1C_ )
Debtors.! : (Jointly Administered)
X

[PROPOSED] ORDER (I) APPROVING (A) BIDDING PROCEDURES FOR SALES OF
DEBTORS’ ASSETS, (B) STALKING HORSE BID PROTECTIONS, (C) FORM
AND MANNER OF NOTICE OF SALES, AUCTIONS, AND SALE HEARINGS,

AND (D) ASSUMPTION AND ASSIGNMENT PROCEDURES; (II) SCHEDULING
AUCTIONS AND SALE HEARINGS: AND (II) GRANTING RELATED RELIEF

! The Debtors in the Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification
number, if applicable, are: Pareteum Corporation (7538); Pareteum North America Corp. (f/k/a Elephant Talk North
America Corp.) (9623); Devicescape Holdings, Inc. (2909); iPass, Inc. (4598); iPass IP LLC (2550); Pareteum Europe
B.V.; Artilium Group Ltd. (f/k/a Artilium PLC); Pareteum Asia Pte. Ltd.; and Pareteum N.V. (f/k/a Artilium N.V.).
The Debtors’ corporate headquarters is located at 1185 Avenue of the Americas, 2nd Floor, New York, NY 10036.

40552170v7
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Upon the motion (the “Motion”)? of Pareteum Corporation and its debtor affiliates, as
debtors and debtors in possession in the above-captioned chapter 11 cases (collectively, the
“Debtors”), pursuant to sections 105, 363, 365, 503, and 507 of title 11 of the United States Code
(the “Bankruptcy Code”); Bankruptcy Rules 2002, 6004, 6006, and 9014, and Local Bankruptcy
Rules 6004-1, 6005-1 and 6006-1, for entry of orders (i)(a) approving the bidding procedures
attached hereto as Exhibit 1 (the “Bidding Procedures”), in connection with the sale of
substantially all of the Debtors’ assets (the “Assets”), (b) approving the Stalking Horse Bid
Protections proposed to be granted to the Stalking Horse Bidders (as hereafter defined) in
accordance with the terms and conditions set forth in the Bidding Procedures and the Stalking
Horse Agreement (as hereafter defined), (c) scheduling an auction for the Assets (the “Auction”)
and a hearing for the approval of proposed Sale Transaction (as defined below) (a “Sale Hearing”),
(d) approving form and manner of (A) notice of the Auction, sale of the Assets (the “Sale
Transaction”), and Sale Hearing substantially in the form annexed hereto as Exhibit 2 (the “Sale
Notice”) and (B) notice to each non-Debtor counterparty (each, a “Counterparty”) to an
executory contract or unexpired non-residential real property lease of the Debtors (each, a
“Proposed Assumed Contract”) that the Debtors propose to assume and assign to a particular
Successful Bidder (including the Stalking Horse Bidders) setting forth the Debtors’ calculation of
the amount necessary to cure any monetary defaults under such Proposed Assumed Contract (the
“Cure Costs”) and the applicable proposed assignee, substantially in the form attached hereto as
Exhibit 3 (the “Assumption and Assignment Notice”), (¢) approving procedures for the

assumption and assignment of Contracts and Leases as set forth herein (the “Assumption and

2 Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms
in the Motion.
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Assignment Procedures”), including the procedures for determining Cure Costs; (f) granting
related relief; and (i1)(a) authorizing the sale of the Assets (the “Purchased Assets”) in the Stalking
Horse Package (as defined herein) free and clear of all liens, claims, encumbrances, and other
interests pursuant to section 363(f) of the Bankruptcy Code, (b) authorizing the assumption and
assignment of the Assumed Contracts (as defined in the Stalking Horse Agreement); and
(c) granting related relief, all as more fully set forth in the Motion; and the Court having
jurisdiction to consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157
and 1334 and the Amended Standing Order of Reference M-431; and consideration of the Motion
and the requested relief being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being
proper before the Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the
Motion having been adequate and appropriate under the circumstances, and it appearing that no
other notice need be provided; and the Court having reviewed the Motion; and the Court having
held a hearing to consider the relief requested in the Motion (the “Hearing”); and upon review of
the Tobias Declaration, filed contemporaneously with the Motion, and the record of the Hearing;
and the Court having determined that the legal and factual bases set forth in the Motion establish
just cause for the relief granted herein; and it appearing that the relief requested in the Motion is
in the best interests of the Debtors, their estates, creditors, and all parties in interest; and upon all
of the proceedings had before the Court and after due deliberation and sufficient cause appearing
therefor,
IT IS HEREBY FOUND AND DETERMINED THAT:?
A. This Court has jurisdiction to hear and determine the Motion and to grant

the relief requested herein with respect to the Bidding and Auction Process (as defined in the

3 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law pursuant
to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent that
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Bidding Procedures) pursuant to 28 U.S.C. §§ 157 and 1334. This is a core proceeding pursuant
to 28 U.S.C. § 157(b). Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

B. The statutory and legal predicates for the relief requested in the Motion are
sections 105, 363, 365, 503, and 507 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006,
and 9014 and Local Rules 6004-1, 6006-1 and this District’s Amended Guidelines for the Conduct
of Asset Sales.

C. Good and sufficient notice of the Motion, the Bidding and Auction Process,
and the relief sought in the Motion has been given under the circumstances, and no other or further
notice is required except as set forth herein and in the Bidding Procedures. A reasonable
opportunity to object or be heard regarding the relief provided herein has been afforded to parties
in interest.

D. The Debtors and their advisors engaged in a robust and extensive marketing
and sale process before and after the Commencement Date, over a period of more than a year, to
solicit and develop the highest or best offer for substantially all of their business assets. In April
2021, the Debtors initiated a comprehensive marketing process to sell the Debtors’ Assets as going
concerns or to consummate another strategic, value-maximizing transaction that would resolve the
Debtors’ operational and financial challenges. To that end, the Debtors retained FTI Capital
Advisors, LLC (“FTI”) to serve as its investment banker and to design and execute an “M&A”
process for its different business lines. In total, FTI contacted 210 entities, including 112 potential
strategic buyers and 98 financial buyers. Based on expressions of interests, FTI provided parties

with teaser information regarding the Debtors’ businesses. Of those parties, 56 entities, including

any of the following findings of fact constitute conclusions of law, they are adopted as such. To the extent any of the
following conclusions of law constitute findings of fact, they are adopted as such.
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the Stalking Horse Bidder, expressed serious interest in consummating a transaction with the
Debtors and executed non-disclosure agreements (“NDAs”). Those who executed NDAs were
granted access to a data room containing additional confidential information regarding the Assets.
FTI assisted in the due diligence process for multiple interested parties and sent out process letters
to 8 parties who remained interested in Pareteum’s assets as of December 2021. As a result of the
marketing work of the Debtors and FTI, 10 parties submitted indications of interest or term sheets

E. The Bidding Procedures are fair, reasonable, and appropriate, and are
designed to maximize the value of the Assets.

F. The Assumption and Assignment Procedures are fair, reasonable, and
appropriate, and comply with the provisions of section 365 of the Bankruptcy Code and
Bankruptcy Rule 6006.

G. The Stalking Horse Bid as reflected in the Stalking Horse Agreement
represents the highest or best offer the Debtors have received to purchase the Purchased Assets
included in the Stalking Horse Bid (the “Stalking Horse Package”).

H. Circles MVNE Pte. Ltd. (“Circles”) and Channel Ventures Group, LLC
(“CVG,” and collectively with Circles, the “Stalking Horse Bidders™) have agreed to submit a
joint bid (the “Stalking Horse Bid”) pursuant to that certain Asset Purchase Agreement, dated as
of May 15 2022, by and between certain of the Debtors, as Sellers, and the Stalking Horse Bidders,
as Buyers, substantially in the form attached to the Motion as Exhibit C (as may be amended,
supplemented, or otherwise modified by the parties thereto, the “Stalking Horse Agreement”),
and the Stalking Horse Bid shall be subject to higher or better offers in accordance with the Bidding

Procedures.
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L. Pursuit of the Stalking Horse Bidders as a “stalking-horse” and the Stalking
Horse Agreement as a “stalking-horse” sale agreement is in the best interests of the Debtors and
the Debtors’ estates and creditors, and it reflects a sound exercise of the Debtors’ business
judgment. The Stalking Horse Agreement provides the Debtors with the opportunity to sell the
Purchased Assets to preserve and realize their going concern value. The Stalking Horse
Agreement will enable the Debtors to continue their operations, preserve jobs, minimize disruption
to the Debtors’ business and their customers, and secure a fair and adequate baseline price for the
Purchased Assets at the Auctions, if any, for the Stalking Horse Package and, accordingly, will
provide a clear benefit to the Debtors’ estates, their creditors, and all other parties in interest.

J. The Stalking Horse Bid Protections, including, but not limited to, the Break
Up Fee and the Expense Reimbursement, as defined in the Stalking Horse Agreement (collectively,
the “Termination Payment”), (i) have been negotiated by Circles, as stalking horse bidder, and
the Debtors and their respective advisors at arms-length and in good faith and (ii) are necessary to
ensure that the Stalking Horse Bidders will continue to pursue the Stalking Horse Agreement and
the Sale Transaction contemplated thereby. The Termination Payment, to the extent payable under
the Stalking Horse Agreement, (a)(x) is an actual and necessary cost and expense of preserving
the Debtors’ estates within the meaning of section 503(b) of the Bankruptcy Code, (y) shall be
treated as an allowed administrative expense claim against the Debtors’ estates pursuant to sections
105(a), 503(b), and 507(a)(2) of the Bankruptcy Code, and (z) shall be included in the Carve-Out
(as defined in the DIP Order); (b) is commensurate to the real and material benefits conferred upon
the Debtors’ estates by the Stalking Horse Bidders; and (c) is fair, reasonable, and appropriate,
including in light of the size and nature of the Sale Transaction, the necessity to announce a sale

transaction for the Purchased Assets, and the efforts that have been and will be expended by the
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Stalking Horse Bidders. The Stalking Horse Bid Protections are a material inducement for, and
condition of, the Stalking Horse Bidders’ execution of the Stalking Horse Agreement. Unless it is
assured that the Bid Protections will be available, the Stalking Horse Bidders are unwilling to
remain obligated to consummate the Sale Transaction or otherwise be bound under the Stalking
Horse Agreement (including the obligations to maintain its committed offer while such offer is
subject to higher or better offers as contemplated by the Bidding Procedures).

K. The Debtors have articulated good and sufficient business reasons for the
Court to approve (i) the Bidding Procedures, (ii) the Assumption and Assignment Procedures,
(i11) the Stalking Horse Bid Protections, and (iv) the form and manner of notice of the Auction and
the Sale Hearing for the Sale Transaction.

L. The Stalking Horse Bidders are not “insiders” or “affiliates” of any of the
Debtors, as those terms are defined in section 101 of the Bankruptcy Code, and no common identity
of incorporators, directors, or controlling stockholders exists between the Stalking Horse Bidders
and the Debtors. The Stalking Horse Bidders and their counsel and advisors have acted in “good
faith” within the meaning of section 363(m) of the Bankruptcy Code in connection with the
Stalking Horse Bidders’ negotiation of the Stalking Horse Bid Protections and the Bidding
Procedures and entry into the Stalking Horse Agreement.

M. The Assumption and Assignment Procedures, including notice of proposed
Cure Costs, are reasonable and appropriate and consistent with section 365 of the Bankruptcy Code
and Bankruptcy Rule 6006. The Assumption and Assignment Procedures have been tailored to
provide adequate opportunity for all non-Debtor Counterparties to the Assumed Contracts and
other Proposed Assumed Contracts to raise any objections to the proposed assumption and

assignment or to the Cure Costs.
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N. The Sale Notice is appropriate and reasonably calculated to provide all
interested parties with timely and proper notice of the Bidding Procedures, the Assumption and
Assignment Procedures, the Auction, the Sale Hearing, and the Sale Transaction (including the
sale of the Purchased Assets as set forth under the Stalking Horse Agreement) free and clear of
any liens, claims, encumbrances, or interests pursuant to section 363(f) of the Bankruptcy Code)
(with such liens, claims, encumbrances, or interests attaching to the proceeds of any such sale),
and any and all objection deadlines related thereto, and no other or further notice shall be required
for the Motion, the Sale Transaction, or the assumption and assignment of the Assumed Contracts
except as expressly required herein.

0. Nothing contained herein shall prejudice or impair the right to Credit Bid,
as set forth in the Bidding Procedures (and subject to the terms of the Prepetition Credit Agreement
(and any other “Loan Documents” (as such term is defined therein)), as such term is defined in the
Bidding Procedures), of Circles, in any capacity under its Security Agreement dated as of June 8§,
2020, its Securities Purchase Agreement dated as of April 25, 2022, or its Senior Secured, Priming
and Superpriority Debtor-in-Possession Credit Agreement dated May 15, 2022, or (i1) CVG, in its
capacity as administrative agent under that certain Security Agreement, dated as of February 22,
2021, on such assets that are subject to their respective liens in their respective priorities.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:

1. The Motion is granted to the extent set forth herein.

2. All objections to the relief granted herein that have not been withdrawn with
prejudice, waived, or settled, and all reservations of rights included in such objections, hereby are

overruled and denied on the merits with prejudice.
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3. The Bidding Procedures are hereby approved in their entirety, are
incorporated herein by reference, and shall govern the bids and proceedings related to the sale of
the Assets and the Auction. The failure to specifically include or reference any particular provision
of the Bidding Procedures in the Motion or this Order shall not diminish or otherwise impair the
effectiveness of such procedures, it being the Court’s intent that the Bidding Procedures are
approved in their entirety, as if fully set forth in this Order. The Debtors are authorized to take all
actions necessary or appropriate to implement the Bidding Procedures.

Stalking Horse Bid Protections

4. The Debtors are authorized to enter into the Stalking Horse Agreement, and
the Stalking Horse Bid shall be subject to higher or better Qualified Bids, in accordance with the
terms and procedures of the Bidding Procedures.

5. The Stalking Horse Bid Protections are approved in their entirety, including,
without limitation, the Termination Payment payable in accordance with, and subject to the terms
of, the Stalking Horse Agreement and the Bidding Procedures. In accordance with the Stalking
Horse Agreement, the Stalking Horse Bidders shall be collectively granted the right to a
Termination Payment comprised of (a) a break-up fee in an aggregate amount equal to one and
nine-tenths percent (1.9%) of the Purchase Price (as such term is defined in the Stalking Horse
Agreement), plus (b) the Expense Reimbursement in an amount not to exceed one million five
hundred thousand dollars ($1,500,000.00). Except as expressly provided for herein, no other
termination payments are authorized or permitted under this Order.

6. The Debtors are authorized to pay the Termination Payment, to the extent
payable under the Stalking Horse Agreement, without further order of the Court.

7. The Termination Payment, to the extent payable under the Stalking Horse

Agreement, shall (a) constitute an allowed administrative expense claim against the Debtors’
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estates pursuant to sections 105(a), 503(b), and 507(a)(2) of the Bankruptcy Code, and (b) be
included in the Carve-Out (as defined in the DIP Order). Subject to the foregoing, the Termination
Payment shall be (i) paid in cash from the proceeds of any approved sale or alternative transaction,
or (i1) credited against the purchase price if, after an Auction, the Stalking Horse Bid, as enhanced
at the Auction, is the Successful Bid and the sale contemplated by the Stalking Horse Agreement
(as enhanced at the Auction) is consummated.

8. Absent further order of the Court, no person or entity (other than the
Stalking Horse Bidders) shall be entitled to any expense reimbursement or break-up, “topping,”
termination, or other similar fee or payment by the Debtors for submitting a bid for the Assets, or
in any way participating in an Auction or the Debtors’ sale process.

Bidding Procedures and Auction

9. The Bidding Procedures, attached hereto as Exhibit 1, are incorporated
herein and approved, and shall apply with respect to any bids for, and the auction and sale of all
of the Debtors’ assets, including the Purchased Assets in the Stalking Horse Package. The Debtors
are authorized to take all actions necessary or appropriate to implement the Bidding Procedures.

10. The deadline for submitting Qualified Bids (the “Global Bid Deadline”) is
June 13, 2022 at 4:00 p.m. (Eastern Time); provided that the Debtors shall have the right, with
the consent of counsel to the DIP Lender, Circles, CVG, and counsel to any official committee
appointed by the Court (the “Consultation Parties”), to extend the Global Bid Deadline for any
reason whatsoever, in their reasonable business judgment, for all or certain parties. The Debtors
shall promptly provide copies of all bids to each of the Consultation Parties, but in no event later
than the next calendar day after receipt of such bid. Any party that does not submit a Qualified
Bid by the Global Bid Deadline in accordance with the Bidding Procedures will not be allowed to

(a) submit any offer after the Global Bid Deadline, or (b) participate in the Auction.
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11. The Stalking Horse Bidders shall be considered Qualified Bidders, and the
Stalking Horse Bid shall be considered a Qualified Bid for all purposes and requirements pursuant
to the Bidding Procedures. Ifthe Stalking Horse Bid, as reflected in the Stalking Horse Agreement,
is the only Qualified Bid in respect of the Stalking Horse Package that is received by the Debtors
by the Global Bid Deadline, the Debtors shall not conduct an Auction for the Stalking Horse
Package, and the Stalking Horse Bidders will be the Successful Bidder for the Stalking Horse
Package.

12. If, in addition to the Stalking Horse Bid, the Debtors receive at least one
Qualified Bid in respect of the Stalking Horse Package by the Global Bid Deadline, the Debtors
shall conduct an Auction of the Assets in accordance with the Bidding Procedures.

13. The Auction, if any, will take place virtually via videoconference and live
at the offices of King & Spalding LLP, 1185 Avenue of the Americas, 34" Floor, New York, New
York 10036 on June 15, 2022 at 8:00 a.m. (Eastern Time), or at such other time and location as
the Debtors, after consulting with the Consultation Parties and providing notice to the Sale Notice
Parties, may determine in their reasonable business judgment.

14. All proceedings of the Auction shall be conducted openly, and all creditors
and other parties in interest shall be permitted to attend; provided that the Debtors may, in their
reasonable business judgment, and in consultation with the Consultation Parties, establish a
reasonable limit on the number of representatives and/or professional advisors that may appear on
behalf of or accompany Qualified Bidders or other parties in interest at the Auctions. The
proceedings of the Auctions shall be transcribed.

15. Except for the Stalking Horse Bidders, each Qualified Bidder must provide

a bid conforming to the requirements of the Bidding Procedures, including (i) a 10 percent deposit,
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(i1) financial and other information that allows the Debtors, after consultation with the Consultation
Parties, to make a reasonable determination as to the bidder’s financial and other capabilities to
consummate the Sale Transaction, including, without limitation (and in each case after
consultation with the Consulting Parties), such financial and other information setting forth
adequate assurance of future performance under section 365(f)(2)(B) and the bidder’s willingness
to perform under any Contracts or Leases that are assumed and assigned to the bidder (the
“Adequate Assurance Information™); and (iii) such other requirements of the Bidding
Procedures.

16.  Each Qualified Bidder participating in an Auction shall confirm in writing
that (a) it has not engaged in any collusion with respect to the submission of any bid, the bidding,
or the Auction, and (b) its Qualified Bid is a good faith bona fide offer that it intends to
consummate if selected as a Successful Bidder.

17. Subject to the rights of the Stalking Horse Bidders under the Stalking Horse
Agreement, the Bidding Procedures (including the consultation rights of the Consultation Parties
described therein) and this Order, the Debtors shall have the right, as they may reasonably
determine to be in the best interests of their estates, to carry out the Bidding Procedures (in
consultation with the Consultation Parties), including, without limitation, to: (a) determine which
bidders are Qualified Bidders; (b) determine which bids are Qualified Bids; (c) determine which
Qualified Bid is a Baseline Bid (as such terms are defined in the Bidding Procedures); (d)
determine which bids are the Successful Bid and Back-Up Bid (as such terms are defined in the
Bidding Procedures), each as it relates to the Auction; (e) reject any bid that is (i) inadequate or
insufficient, (i1) not in conformity with the requirements of the Bidding Procedures or the

requirements of the Bankruptcy Code, or (ii1) contrary to the best interests of the Debtors and their
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estates; (f) adjourn or cancel the Auction and/or the Sale Hearings in open court without further
notice or as provided in the Bidding Procedures; (g) modify the Bidding Procedures consistent
with their fiduciary duties and bankruptcy law; and (h) withdraw the Motion at any time with or
without prejudice.

18. The Debtors shall have the right, in their reasonable business judgment,
after consulting with the Consultation Parties, in a manner consistent with their fiduciary duties
and applicable law, to modify the Bidding Procedures, including (a) waive terms and conditions
with respect to any Prospective Bidder; (b) extend the deadlines set forth in the Bidding
Procedures; (c) announce at the Auction modified or additional procedures for conducting the
Auction; (d) provide reasonable accommodations to the Stalking Horse Bidders with respect to
such terms, conditions, and deadlines of the Bidding and Auction process to promote further bids
by such bidders on any Assets (including extending deadlines as may be required for the Stalking
Horse Bidder to comply with any additional filing and review procedures with the Federal Trade
Commission in connection with any previous filings under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976), in each case, to the extent not materially inconsistent with the Bidding
Procedures and this Order. Except as provided in the Stalking Horse Agreement, nothing in this
Order or the Bidding Procedures shall obligate the Debtors to consummate or pursue any
transaction with respect to any Asset with a Qualified Bidder.

Sale Hearings and Sale Objection Deadlines

19. The Sale Hearing shall be held before the Court on , 2022

at | | (Eastern Time).
20. Notwithstanding the foregoing paragraph, the Debtors may (after

consultation with the Consultation Parties and the Successful Bidders) seek an adjournment of the
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Sale Hearings as the Debtors deem appropriate in the exercise of their reasonable business
judgment.

21. Objections to a proposed Sale Transaction, including any objection to the
sale of any Assets free and clear of liens, claims, encumbrances, and interests pursuant to section
363(f) of the Bankruptcy Code and entry of a Sale Order (each, a “Sale Objection”) shall (a) be
in writing; (b) comply with the Bankruptcy Code, Bankruptcy Rules, and Local Rules; (c) state,
with specificity, the legal and factual bases thereof; and (d) be filed with the Court and served via
email on (i) counsel to the Debtors, (a) King & Spalding LLP, 1180 Peachtree Street, 35 Floor,
Atlanta, Georgia 30309 (Attn: Thaddeus D. Wilson, thadwilson@kslaw.com) and (b) Togut, Segal
& Segal LLP, One Penn Plaza, Suite 3335, New York, NY 10119 (Attn: Frank A. Oswald,
frankoswald@teamtogut.com); (ii) counsel to any statutory committee of unsecured creditors; (iii)
counsel to Circles, DLA Piper, LLP (US), 1251 Avenue of the Americas, 27" Floor, New York,
New York 10036 (Attn: Jamila Justine Willis, Jamila.willis@dlapiper.com), (v) counsel to CVG,
Becker, Glynn, Muffly, Chassin & Hosinski LLP, 299 Park Avenue, 16" Floor, New York, New
York 10171 (Attn: Alec Ostrow, aostrow(@beckerglynn.com); and (vi) counsel to the United States
Trustee, 201 Varick Street, Room 1006, New York, New York 10014 (Attn: Susan Arbeit)
(collectively, the “Objection Notice Parties™).

22. The deadline to file and serve any objection to a sale to the Stalking Horse
Bidders is June 14, 2022 at 4:00 p.m. (Eastern Time). The deadline to file and serve any
objection to the sale of the Assets, if the Stalking Horse Bidders are not the Successful Bidder at
the Auction, is June 17, 2022 at 4:00 p.m. (Eastern Time). If a timely Sale Objection cannot

otherwise be resolved by the parties, such objection shall be heard at the Sale Hearing.
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23.  Any party who fails to file with the Court and serve on the Objection Notice
Parties a Sale Objection by the applicable deadline shall be forever barred from asserting, at the
applicable Sale Hearing or thereafter, any objection to the relief requested in the Motion, or to the
consummation and performance of the Sale Transactions contemplated by the asset purchase
agreement between the Debtors and the applicable Successful Bidder (including the Stalking Horse
Bidders), including the transfer of the Assets in the Stalking Horse Package (as set forth under the
Stalking Horse Agreement subject to the untimely Sale Objection) to the Stalking Horse Bidders
or other Successful Bidder(s), free and clear of all liens, claims, encumbrances, and other interests
pursuant to section 363(f) of the Bankruptcy Code.

Noticing Procedures

24, The Sale Notice, substantially in the form annexed hereto as Exhibit 2, is
approved, and no other or further notice of the sale of the Assets, the Auction, the Sale Hearing,
or the deadlines for Sale Objections shall be required if the Debtors serve and publish such notice
in the manner provided in the Bidding Procedures and this Order. The Sale Notice contains the
type of information required under Bankruptcy Rule 2002 and Local Rule 2002-1, and complies
in all respects with applicable provisions of the Bankruptcy Code, Bankruptcy Rules, and Local
Rules.

25.  Within three business days after entry of this Order, the Debtors shall file
with the Court, serve on the Sale Notice Parties, and cause to be published on the KCC Website
the Sale Notice, which shall set forth (a) a description of the Assets for sale; (b) the date, time, and
place of (i) the Auction and (i) the Sale Hearing; (c) the deadlines for Sale Objections; and (d) the

procedures for filing Sale Objections.



22-10615 Doc 13-1 Filed 05/16/22 Entered 05/16/22 00:52:58  Exhibit A -
Proposed Bid Procedures Order Pg 16 of 55

26.  Within five business days after entry of this Order, the Debtors shall cause
the contents of the Sale Notice to be published once in the national edition of USA Today and once
in the New York Times.

27.  Within one calendar day after the conclusion of an Auction, the Debtors
shall file with the Court, serve on the Sale Notice Parties (including each Counterparty to a
Proposed Assumed Contract (as defined below) in a Successful Bid and Back-Up Bid), and cause
to be published on the KCC Website, a notice containing the results of the Auction (the “Notice
of Auction Results”), which shall (a) identify the Successful Bidder(s) and Back-Up Bidder(s);
(b) list all Proposed Assumed Contracts in the Successful Bid(s) and Back-Up Bid(s), if known;
(c) identify any known proposed assignees of Proposed Assumed Contracts (if different from the
applicable Successful Bidder); and (d) set forth the deadlines and procedures for filing Sale
Objections in response to the Notice of Auction Results.

Assumption and Assienment Procedures

28. The form of Assumption and Assignment Notice is reasonable, fair, and
appropriate, and contains the type of information required under Bankruptcy Rule 2002, Local
Rule 2002-1, and complies in all respects with applicable provisions of the Bankruptcy Code,
Bankruptcy Rules, and Local Rules, and no other or further notice to each Counterparty to all
known Contracts and Leases of the Debtors’ proposed Cure Costs and, with respect to the
Contracts proposed to be assumed and assigned under the Stalking Horse Bid or to any other
Successful Bidder, the proposed assumption and assignment of Contracts and Leases (all such
Contracts and Leases, collectively, the “Proposed Assumed Contracts’), shall be required if the
Debtors file and serve such notice (and the Notice of Auction Results) in accordance with the

Assumption and Assignment Procedures and this Order.
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29. The following Assumption and Assignment Procedures are reasonable and
appropriate under the circumstances, fair to all non-Debtor counterparties, comply in all respects
with the Bankruptcy Code, and are approved.

30.  Initial Assumed Contracts. As soon as practicable, but not later than three
business days after the entry of this Order, the Debtors shall file with the Court, serve on each
applicable Contract Counterparty, and cause to be published on the KCC Website, an initial
Assumption and Assignment Notice (the “Initial Assumption and Assignment Notice”) which
shall (a) identify the Assumed Contracts initially designated by the Stalking Horse Bidder for
assumption and assignment to the Stalking Horse Bidder (the “Imitial Assumed Contracts”);
(b) list the Debtors’ good faith calculation of the Cure Costs with respect to each Initial Assumed
Contract; (c) expressly state that assumption or assignment of any Transferred Contact is not
guaranteed and is subject to Court approval; (d) prominently display the deadline to file a Cure
Objection and an Adequate Assurance Objection (each as hereinafter defined); and (e) prominently
display the dates, times, and location of the Sale Hearings.

31. Supplemental Assumed Contracts. Pursuant to the terms of the Stalking
Horse Agreement, the Stalking Horse Bidders shall have the right, at any time prior to 14 days
after the closing of the Sale Transaction, to designate additional Assumed Contracts or Leases for
proposed assumption and assignment to the Stalking Horse Bidders or their designees (each, a
“Supplemental Contract™) or to remove Contracts or Leases from the list of Assumed Contracts
from proposed assumption and assignment (each, a “Removed Contract). The Debtors shall use
commercially reasonable efforts to, as soon as reasonably practicable after any Buyer’s designation
of any Supplemental Contracts or any Removed Contracts, (a) file with the Court, serve by

overnight delivery on all applicable Counterparties, and cause to be published on the KCC
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Website, a notice of proposed assumption and assignment of the Supplemental Contract(s) (a
“Supplemental Assumption and Assignment Notice”) and/or removal of the Removed
Contract(s), which shall (i) expressly state that assumption or assignment of the Supplemental
Contract(s) is not guaranteed and subject to Court approval and removal of the Removed
Contract(s) does not constitute a rejection by the Debtors of such Contract, and (ii) prominently
display the deadline to file an Adequate Assurance Objection with respect to a Supplemental
Contract; and (b) provide or cause to be provided to Counterparties to any Supplemental
Contract(s) the Stalking Horse Bidders’ Adequate Assurance Information (as hereinafter defined).
In such case, no assumption and assignment of a Supplemental Contract shall be effective until the
earlier of (1) ten business days from the date the Supplemental Assumption and Assignment Notice
is served on the applicable Counterparty, if no objection is filed (the “Supplemental Contract
Objection Deadline”), or (ii) when a timely filed objection is resolved by agreement or Court
order.

32. Assumed Contracts, whether Initial Contracts, Supplemental Contracts, or
contracts assumed pursuant to other notice, shall not include employment contracts, bonus
programs, severance programs, or other benefits governed by Bankruptcy Code section 503(c).

33. Cure Objection Deadlines. The following deadlines shall govern
objections to proposed Cure Costs:

a. Assumption and Assignment Notice Served by May 20, 2022. All
objections to any proposed Cure Costs (a “Cure Objection”) served on or before May 20, 2022
shall (a) be in writing; (b) comply with the Bankruptcy Code, Bankruptcy Rules, and Local Rules;
(c) state, with specificity, the legal and factual bases thereof, including the cure amount the

objecting Counterparty believes is required to cure defaults under the relevant Contract or Lease;
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(d) include any appropriate documentation in support thereof; and (e) be filed with the Court and
served on the Objection Notice Parties by June 6, 2022 at 4:00 p.m. (Eastern Time) (the “First
Week Cure Objection Deadline”).

b. Assumption and Assignment Notice Served Contemporaneously
With Sale Notice. All Cure Objections to any proposed Cure Costs indicated in or served
contemporaneously with the Sale Notice shall (a) be in writing; (b) comply with the Bankruptcy
Code, Bankruptcy Rules, and Local Rules; (c) state, with specificity, the legal and factual bases
thereof, including the cure amount the objecting Counterparty believes is required to cure defaults
under the relevant Contract or Lease; (d) include any appropriate documentation in support thereof;
and (e) be filed with the Court and served on the Objection Notice Parties by June 14, 2022 at
4:00 p.m. Eastern Time (the “Sale Notice Cure Objection Deadline”).

c. Supplemental Designations. All Cure Objections to any proposed
Cure Costs for any Supplemental Contracts shall (a) be in writing; (b) comply with the Bankruptcy
Code, Bankruptcy Rules, and Local Rules; (c) state, with specificity, the legal and factual bases
thereof, including the cure amount the objecting Counterparty believes is required to cure defaults
under the relevant Contract or Lease; (d) include any appropriate documentation in support thereof;
and (e) be filed with the Court and served on the Objection Notice Parties by the Supplemental
Contract Objection Deadline.

34, If a timely Cure Objection is filed and served and such objection cannot

otherwise be resolved by the parties, such objection shall be heard at the applicable Sale Hearing.
A Cure Objection may, at the Debtors’ discretion (after consultation with the Stalking Horse

Bidder, or, if an Auction is held, with the Successful Bidder), be adjourned to a subsequent hearing.
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35. If, pending resolution of a Cure Objection, the Successful Bidder(s)
maintain(s) a cash reserve (a “Cure Cost Reserve”) equal to the lesser of (a) the amount the
objecting Counterparty has asserted to be required to cure the asserted defaults under the applicable
Proposed Assumed Contract; or (b) such other cash reserve amount as may be ordered by the
Court, then the Proposed Assumed Contract that was the subject of a Cure Objection shall be
deemed provisionally assumed and assigned to the Successful Bidder(s) as of the applicable
Closing Date until the objection is resolved by agreement or by order of the Court.

36.  If a Counterparty fails to file with the Court and serve on the Objection
Notice Parties a timely Cure Objection by the applicable deadline, the Counterparty shall be
forever barred from asserting any objection with regard to the cost to cure any defaults under the
applicable Contract or Lease. The Cure Costs set forth in each Assumption and Assignment Notice
shall be controlling and will be the only amount necessary to cure outstanding defaults under the
applicable Contract or Lease under Bankruptcy Code section 365(b), notwithstanding anything to
the contrary in the Contract or Lease, or any other document, and the Counterparty shall be forever
barred from asserting any additional cure or other amounts with respect to such Contract or Lease
against the Debtors, the Successful Bidder, or the property of any of them.

37. If the Stalking Horse Bidders are named Successful Bidders at the Auction,
the Debtors shall, within one business day after the conclusion of the Auction, or after designation
of a contract as a Supplemental Contract, whichever is later, serve upon Counterparties to any
Supplemental Contracts added to the Stalking Horse Bid at the Auction Adequate Assurance
Information for the Stalking Horse Bidders.

38. The Debtors shall, within one business day after the conclusion of the

Auction, provide or cause to be provided to Counterparties to the Proposed Assumed Contracts
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included in each Successful Bid Adequate Assurance Information for such Successful Bidder if
the Successful Bidder is not the Stalking Horse Bidders.

39. The Debtors shall provide or cause to be provided to applicable
Counterparties Adequate Assurance Information on a strictly confidential basis. Counterparties
shall not use any Adequate Assurance Information for any purpose other than to (a) evaluate
whether adequate assurance requirements under Bankruptcy Code section 365(f)(2) have been
satisfied, and (b) to support any Adequate Assurance Objection filed by the Counterparty; provided
that any Adequate Assurance Objection that discloses confidential, non-public information
included in the Adequate Assurance Information, which shall be expressly identified as non-public
and confidential therein, must be filed with the Court with such confidential, non-public
information redacted, unless disclosure of such confidential, non-public information is authorized
by the Debtors, the Successful Bidder, and any known proposed assignee(s) of the relevant
Contract or Lease (if different from the Successful Bidder), or ordered by the Court.

40. Any objection to the assumption and assignment of a Proposed Assumed
Contract, including the Assumed Contracts, the subject of which objection is a Successful Bidder’s
(including the Stalking Horse Bidders as Successful Bidders) and/or its known proposed assignee’s
(if different from the Successful Bidder) proposed form of adequate assurance of future
performance with respect to such Proposed Assumed Contract (an “Adequate Assurance
Objection”), shall (a) be in writing; (b) comply with the Bankruptcy Code, Bankruptcy Rules, and
Local Rules; (c) state, with specificity, the legal and factual bases thereof; (d) include any
appropriate documentation in support thereof; and (e) be filed with the Court and served on the
Objection Notice Parties, including the applicable Successful Bidder and any known proposed

assignee of such Proposed Assumed Contract (if different from the Successful Bidder(s)) by the
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Supplemental Contract Objection Deadline or the Sale Objection Deadline (if the relevant contract
was identified in the Sale Notice or other contemporaneous notice).

41.  Ifatimely Adequate Assurance Objection cannot otherwise be resolved by
the parties prior to the commencement of the applicable Sale Hearing, such objection and all issues
of adequate assurance of future performance with respect to the applicable Proposed Assumed
Contract shall be determined by the Court at the Sale Hearing or at a later hearing on a date to be
scheduled by the Debtors.

42. Contracts subject to an Adequate Assurance Objection shall be
provisionally assumed and assigned to the Successful Bidder(s) pending resolution of the objection
by agreement or by order of the Court.

43.  If a Counterparty fails to file with the Court and serve on the Objection
Notice Parties, including the applicable Successful Bidder and any known proposed assignee (if
different from the Successful Bidder)) of the relevant Proposed Assumed Contract, a timely
Adequate Assurance Objection, the Counterparty shall be forever barred from asserting any such
objection with regard to the Proposed Assumed Contract. The Successful Bidder and/or its known
proposed assignee of the Proposed Assumed Contract or Lease shall be deemed to have provided
adequate assurance of future performance with respect to the Proposed Assumed Contract in
accordance with Bankruptcy Code section 365()(2)(B) notwithstanding anything to the contrary
in the contract or lease or any other document, and the Debtors shall be authorized to assume and
assign the applicable Proposed Assumed Contract to the applicable Successful Bidder (or its
known proposed assignee) without further notice to any Counterparty or any other party in interest,
and without need for further order of the Court, with such assumption and assignment being subject

to the terms of the applicable Sale Order.



22-10615 Doc 13-1 Filed 05/16/22 Entered 05/16/22 00:52:58  Exhibit A -
Proposed Bid Procedures Order Pg 23 of 55

44, The Debtors’ assumption and assignment of a Proposed Assumed Contract
to a Successful Bidder (or to a designee of the Successful Bidder) is subject to Court approval and
consummation of the Sale Transaction with the applicable Successful Bidder. Accordingly, absent
the closing of the Sale Transaction, the Proposed Assumed Contract shall not be deemed either
assumed or assumed and assigned, or rejected, and shall in all respects be subject to further
administration under the Bankruptcy Code.

45. The inclusion of a Contract, Lease, or Cure Costs with respect thereto on an
Assumption and Assignment Notice or the Notice of Auction Results shall not constitute or be
deemed a determination or admission by the Debtors, the Successful Bidders, or any other party
in interest that such Contract or Lease is an executory contract or an unexpired lease within the
meaning of the Bankruptcy Code. The Debtors reserve all of their rights, claims, and causes of
action with respect to each Contract and Lease listed on any Assumption and Assignment Notice
and Notice of Auction Results. The Debtors’ inclusion of any Contract or Lease on an Assumption
and Assignment Notice or Notice of Auction Results shall not be a guarantee that such Contract
or Lease ultimately will be assumed or assumed and assigned. The Initial Assumption and
Assignment Notice and any Supplemental Assumption and Assignment Notice or Additional
Stalking Horse Sale Notice shall be without prejudice to the Stalking Horse Bidder’s rights under
the Stalking Horse Agreement to subsequently (a) exclude a Contract from the list of Proposed
Assumed Contracts previously included on such Notice, or (b) include additional Proposed
Assumed Contracts for assumption and assignment in accordance with the applicable Stalking
Horse Agreement.

46. For the avoidance of doubt, nothing herein shall modify, alter, impair, or

otherwise affect any of the provisions of the DIP Order or the DIP Documents, or the rights or
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remedies of the DIP Agent or the DIP Lender under the DIP Documents (each as defined in the
DIP Order) except with respect to the Purchased Assets.

Related Relief

47.  All persons and entities (whether or not selected as a Qualified Bidder) that
submit a bid for any of the Debtors’ Assets during the sale process, including at the Auctions, shall
be deemed to have knowingly and voluntarily (a) submitted to the exclusive jurisdiction of this
Court with respect to all matters related to the terms and conditions of the transfer of Assets, the
Auction, and the Sale Transaction; (b) consented to the entry of a final order by the Court in
connection with the Motion or this Order (including any disputes relating to the Bidding and
Auction Process, the Auctions, and/or any Sale Transaction) to the extent that it is later determined
that the Court, absent consent of the parties, cannot enter final orders or judgments in connection
herewith consistent with Article III of the United States Constitution; and (¢) waived any right to
jury trial in connection with any disputes relating to the any of the foregoing matters.

48. The proposed sale contemplates the transfer of personally identifiable
information (“PII”’) through or in connection with the Sale Transactions. The Debtors’ privacy
policy in effect on the Petition Date does not prohibit the transfer of PII through the proposed Sale
Transaction. Any Successful Bidder (including the Stalking Horse Bidders) must comply with the
Debtors’ privacy policy in effect on the Petition Date. No consumer privacy ombudsman is
required to be appointed by Bankruptcy Code section 363(b)(1)(B) and the proposed sale complies
with Bankruptcy Code section 363(b)(1).

49.  Notwithstanding the possible applicability of Bankruptcy Rules 6004(h),
6006(d), 7062, 9014, or any applicable provisions of the Bankruptcy Rules or the Local Rules or

otherwise stating the contrary, the terms and conditions of this Order shall be immediately effective
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and enforceable upon its entry, and any applicable stay of the effectiveness and enforceability of
this Order is hereby waived.

50.  Prior to mailing and publishing the Sale Notice, the Debtors may fill in any
missing dates and other information, conform the provisions thereof to the provisions of this Order,
and make such other, non-material changes as the Debtors deem necessary or appropriate.

51. The Debtors are authorized to take all action necessary to effectuate the
relief granted in this Order.

52. The Court shall retain jurisdiction to hear and determine all matters arising

from or related to the implementation, interpretation, and/or enforcement of this Order.

Dated: , 2022
New York, New York

UNITED STATES BANKRUPTCY JUDGE
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Exhibit 1

Bidding Procedures
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TOGUT, SEGAL & SEGAL LLP KING & SPALDING LLP

Frank A. Oswald Michael R. Handler

Brian F. Moore 1185 Avenue of the Americas

Amy M. Oden New York, New York 10036

One Penn Plaza Suite 3335 (212) 556-2100

New York, New York 10119

(212) 594-5000 -and-

Proposed Counsel to the Debtors and Debtors KING & SPALDING LLP

in Possession Thaddeus D. Wilson (pro hac vice pending)
Leia Clement Shermohammed (pro hac vice
pending)
1180 Peachtree Street N.E.

Atlanta, GA 30309-3521
(404) 572-4600

Proposed Special Counsel to the Debtors and
Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X

Inre .
Chapter 11
PARETEUM CORPORATION, et al., : Case No. 22-| 1C_ )
Debtors.* : (Jointly Administered)
X
BIDDING PROCEDURES
Overview

On May 15, 2022, Pareteum Corporation and its debtor affiliates, as debtors and debtors in
possession in the above-captioned chapter 11 cases (collectively, the “Debtors”), filed voluntary
petitions for relief under chapter 11 of'title 11 of the United States Code (the “Bankruptcy Code”).

The Debtors are seeking to sell their mobile networking software solutions businesses and
all related assets (collectively, the “Assets”) for the highest or best offers. On , 2022, the

4 The Debtors in the Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification
number, if applicable, are: Pareteum Corporation (7538); Pareteum North America Corp. (f/k/a Elephant Talk North
America Corp.) (9623); Devicescape Holdings, Inc. (2909); iPass, Inc. (4598); iPass IP LLC (2550); Pareteum Europe
B.V.; Artilium Group Ltd. (f/k/a Artilium PLC); Pareteum Asia Pte. Ltd.; and Pareteum N.V. (f/k/a Artilium N.V.).
The Debtors’ corporate headquarters is located at 1185 Avenue of the Americas, 2nd Floor, New York, NY 10036.
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United States Bankruptcy Court for the Southern District of New York entered an order (ECF No.
[ ] (the “Bidding Procedures Order”),” which, among other things, authorized the Debtors to
solicit bids and approved these procedures (the “Bidding Procedures”) for the highest or
otherwise best price for all of the Assets, on the terms and conditions set forth herein.

A stalking horse bid has been submitted for substantially all the Debtors’ Assets by Circles
MVNE Pte. Ltd. (“Circles”) and Channel Ventures Group, LLC (“CVG,” and with Circles, the
“Stalking Horse Bidders” and their bid, the “Stalking Horse Bid”). The Stalking Horse Bidders
have executed an agreement (the “Stalking Horse Agreement”) for the purchase of Assets
identified on Schedule 1 (collectively, the “Stalking Horse Package”).

The Stalking Horse Bid is subject to higher or better offers submitted in accordance with
the terms and conditions of these Bidding Procedures. These Bidding Procedures describe, among
other things: (i) the procedures for interested bidders to submit bids for the Assets, including those
in the Stalking Horse Package; (ii) the manner in which bidders and bids become Qualified Bidders
and Qualified Bids (each as defined herein); (iii) the negotiation of bids received; (iv) the conduct
of an auction (the “Auction”); and (v) the ultimate selection of the Successful Bidder(s) (as defined
herein) and Court approval thereof (collectively, the “Bidding and Auction Process”).

The Debtors reserve the right to extend any of the bidding deadlines or other dates set forth
in these Bidding Procedures, after consultation with the Consultation Parties (as defined in the
Bidding Procedures Order) without further order of the Bankruptcy Court subject to providing
notice as described below.

Summary of Important Dates

Stalking Horse Package Sale Timeline

June 6, 2022 Objection deadline for assumption and assignment
of Proposed Assumed Contracts to Stalking Horse
Bidders served by notice on or before May 20,

2022
June 13, 2022 at 4:00 Global Bid Deadline (deadline to submit bids)
p-m. (Eastern Time)
June 14, 2022 at 4:00 Objection deadline for (i) sale of Stalking Horse
p.m. (Eastern Time) Package to Stalking Horse Bidders pursuant to Stalking

Horse Agreement and (ii) assumption and assignment
of Proposed Assumed Contracts to Stalking Horse
Bidders served contemporaneously with Sale Notice

5 Capitalized terms used but not otherwise shall have the respective meanings ascribed to such terms in the Bidding
Procedures Order or the Motion requesting the relief granted therein, as applicable.
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June 15, 2022 at 8:00 a.m.
(Eastern Time)

Auction for Debtors’ Assets (if other Qualified Bids
received for Stalking Horse Package by the Global
Bid Deadline), to be held virtually via
videoconference and live at offices of King &
Spalding LLP, 1185 Avenue of the Americas, 34™"
Floor, New York, NY 10036

June 17, 2022 at 4:00 p.m.
(Eastern Time)

Objection deadline for sale of Assets if Auction
held (if Successful Bidder is not Stalking Horse
Bidder)

June ,2022

Hearing to Approve Sale to Successful Bidder

10 days after notice of
proposed assumption and
assignment

Objection deadline for assumption and assignment of
Proposed Assumed Contracts served after date of
service of Sale Notice

All of the Debtors’ Assets are available for sale. A party who is interested in purchasing

Marketing Process

Assets to be Sold

any of the Assets may submit one or more bids to purchase the Debtors’ Assets.

To participate in the diligence process and receive access to due diligence information with

Access to Diligence

respect to any of the Locations, a party must submit to the Debtors or their advisors:

(A) an executed confidentiality agreement in form and substance reasonably

satisfactory to the Debtors; and

(B)  sufficient information, as reasonably determined by the Debtors in consultation
with the Consultation Parties, to allow the Debtors to reasonably determine that the
interested party has, or can obtain, the financial wherewithal and any required
internal corporate, legal, or other authorizations to close a Sale Transaction,
including, but not limited to, current audited financial statements of the interested
party (or such other form of financial disclosure reasonably acceptable to the

Debtors in their discretion).

An interested party shall be a “Potential Bidder” if the Debtors determine in their
reasonable discretion, after consultation with the Consultation Parties, that an interested party has
satisfied the above requirements. As soon as practicable, the Debtors will deliver to such Potential
Bidder (i) an information package containing information and financial data with respect to the
Assets in which such Potential Bidder has expressed an interest and (ii) access to the Debtors’

confidential electronic data room concerning the Locations (the “Data Room”).
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Once an interested party is deemed a Potential Bidder, its identity may be disclosed to the
Consultation Parties.

Each Potential Bidder shall comply with all reasonable requests for information and due
diligence access by the Debtors or their advisors regarding the ability of such Potential Bidder, as
applicable, to consummate its contemplated transaction.

Due Diligence

Until the Global Bid Deadline (as defined below), the Debtors will provide any Potential
Bidder with reasonable access to the Data Room and any other additional information that the
Debtors believe to be reasonable and appropriate under the circumstances. The Debtors will work
to accommodate all reasonable requests for additional information and due diligence access from
Prospective Bidders. All due diligence requests shall be directed to Glenn Tobias
(glenn.tobias@fticapitaladvisors.com) and Jerome Davis (Jerome.davis@fticonsulting.com) of
the Debtors’ advisors, FTI Capital Advisors, LLC. (“FTI”).

Unless otherwise determined by the Debtors, the availability of additional due diligence to
a Potential Bidder will cease if (i) the Potential Bidder does not become a Qualified Bidder or (ii)
these Bidding Procedures are terminated.

Neither the Debtors nor any of their representatives shall be obligated to furnish any
information of any kind whatsoever relating to the Locations to any person or entity who is not a
Potential Bidder or a Consultation Party or who does not comply with the participation
requirements set forth above.

Auction Qualification Procedures
Global Bid Deadline

A Potential Bidder that desires to make a bid on some or all of the Debtors’ Assets shall
deliver written and electronic copies of its bid in both PDF and MS-WORD format to the Bid
Notice Parties (as defined herein) so as to be received by the Bid Notice Parties (defined below)
no later than June 13, 2022 at 4:00 p.m. (Eastern Time) (the “Global Bid Deadline”); provided
that the Debtors may with the consent of the Consultation Parties, extend the Global Bid Deadline
for any reason whatsoever, in their reasonable business judgment, for all or certain Potential
Bidders, without further order of the Bankruptcy Court, subject to providing notice to the Stalking
Horse Bidder, all Potential Bidders, and the Consultation Parties.

Except as provided above, any party that does not submit a bid by the Global Bid
Deadline will not be allowed to (i) submit any offer after the Global Bid Deadline or (ii)
participate in any Auction; provided that the foregoing shall not preclude the Debtors from
marketing to any person or auctioning, or any parties from bidding on, any Locations not included
in an Auction after the Global Bid Deadline.

Communications with Potential Bidders

There must be no communications between and amongst Potential Bidders unless the
Debtors have previously authorized such communication in writing. The Debtors reserve the right,
in their reasonable business judgment, in consultation with the Consultation Parties, to disqualify
any Potential Bidder(s) that have communications between and amongst themselves. For this
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purpose, the Stalking Horse Bidders shall be considered a single bidder, and may communicate
between themselves.

Form and Content of Qualified Bids

A “Bid” as used herein is a signed document from a Potential Bidder received by the Global
Bid Deadline that identifies the purchaser by its legal name (including any equity holders or other
financial backers, if the Potential Bidder is an entity formed for the purpose of submitting bids or
consummating a Sale Transaction), and any other party that will be participating in connection
with the bid or the Sale Transaction, and includes, at a minimum, the following information:

(A)

(B)

©)

(D)

Proposed Purchased Assets and Liabilities; Bid. Each Bid must clearly identify and
list the Assets and liabilities that the Potential Bidder seeks to acquire, whether
individually or in combination. The Bid must identify the valuations, in U.S.
dollars, that the Potential Bidder associates with the Assets and liabilities it bids
for, and a description of any significant assumptions on which such valuations are
based (including a separate identification of the cash and non-cash components of
the valuation).

Proposed APA. Each Bid must include a copy of an asset purchase agreement
reflecting the terms and conditions of the Bid, which agreement must be marked to
show any proposed amendments and modifications to Stalking Horse Agreement
posted by the Debtors in the Data Room (the “Proposed APA”).

Unconditional Offer; No Financial Contingency. A statement that the Bid is formal,
binding, and unconditional, is not subject to any due diligence or financing
contingency, and is irrevocable until the first business day following the closing of
the proposed Sale Transaction, except as otherwise provided in these Bidding
Procedures. To the extent that a Bid is not accompanied by evidence of the Potential
Bidder’s capacity to consummate the Sale Transaction set forth in its Bid with cash
on hand (or other immediately available cash), each Bid must include committed
financing documented to the Debtors’ satisfaction, in consultation with the
Consultation Parties, that demonstrates that the Potential Bidder has received
sufficient debt and/or equity funding commitments to satisfy the Potential Bidder’s
purchase price and other obligations under its Bid.

Form of Consideration.

(1) All-Cash Offer. Unless the Bid includes a Credit Bid (as described below),
a statement confirming that the Bid is based on an all-cash offer, including,
in the case of a bid for all or any part of the Assets, sufficient cash
consideration to pay the Termination Payment (as such term is defined in
the Stalking Horse Agreement) and to meet the Minimum Overbid Amount
(as defined herein); provided that any bid that includes a Credit Bid shall
also include a cash component sufficient to pay, and earmarked exclusively
for the payment of, any applicable Termination Payment or Additional
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Termination Payment and all obligations secured by senior liens on the
applicable Assets and all required Cure Costs.

(i1) Credit Bidding. In connection with the sale of the Assets, a person or entity
seeking to credit bid all or a portion of their valid, perfected, unavoidable
and enforceable secured claims for their respective collateral (each such bid,
a “Credit Bid”) pursuant to section 363(k) of the Bankruptcy Code, must
include in its Deposit (as defined herein) cash consideration sufficient to
pay in full all claims for which there are valid, perfected, and unavoidable
liens on any Assets included in such Bid that are senior in priority to those
of the party seeking to Credit Bid (unless such senior lien holder consents
to alternative treatment) and complies with any orders of the Bankruptcy
Court approving debtor-in-possession financing or use of cash collateral,
and includes an amount of cash sufficient to pay the Termination Payment
and any required Cure Costs. A Credit Bid by the Stalking Horse shall not
require a Deposit (as defined herein).

Purchase Price;: Minimum Bid.

(1) Stalking Horse Package. Except as otherwise provided herein, each Bid
must (a) be a Bid for Assets contained in the Stalking Horse Package, (b)
exceed the Purchase Price, the Termination Payment, and any Minimum
Overbid Amount set by the Debtors, and (c¢) propose an alternative
transaction that provides substantially similar or better terms than the
Stalking Horse Bid (as determined by the Debtors in consultation with the
Consultation Parties).

(i)  If a Bid includes Assets currently included in the Stalking Horse Package,
but does not include all of the Assets included in such Stalking Horse
Package, such Bid will not be considered to be a “Qualified Bid” unless the
Debtors receive one or more Bids for the remaining Assets of the Stalking
Horse Package that, in combination with one or more other Bids for other
Purchased Assets in the Stalking Horse Package, constitute a higher or
better bid than the applicable Stalking Horse Bid.

Required Approvals. A statement or evidence (i) that the Potential Bidder has made
or will make in a timely manner all necessary filings under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended, if applicable (“HSR Filings”),
and any other Antitrust Law (as defined in the Stalking Horse Agreement), and pay
the fees associated with such filings and (ii) of the Potential Bidder’s plan and
ability to obtain all governmental and regulatory approvals to operate the business
and the Locations included in its Bid from and after closing the applicable Sale
Transaction and the proposed timing for the Potential Bidder to undertake the
actions required to obtain such approvals. A Potential Bidder further agrees that its
legal counsel will coordinate in good faith with Debtor’s legal counsel to discuss
and explain Potential Bidder’s regulatory analysis, strategy, and timeline for
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securing all such approvals as soon as reasonably practicable, and in no event later
than the time period contemplated in the Proposed APA.

No Entitlement to Expense Reimbursement or Other Amounts. Except as provided
with respect to the Stalking Horse Bidders, a statement that the Bid does not entitle
the Potential Bidder to any breakup fee, termination fee, expense reimbursement,
or similar type of payment or reimbursement and a waiver of any substantial
contribution administrative expense claim under section 503(b) of the Bankruptcy
Code related to bidding for the Assets.

Adequate Assurance Information. Each Bid must contain such financial and other
information that allows the Debtors, after consultation with the Consultation
Parties, to make a reasonable determination as to the Potential Bidder’s financial
and other capabilities to consummate the applicable Sale Transaction, including,
without limitation, such financial and other information setting forth adequate
assurance of future performance under section 365(f)(2)(B) of the Bankruptcy
Code, and the Potential Bidder’s willingness to perform under any contracts that
are assumed and assigned to the Potential Bidder (the “Adequate Assurance
Information”).

Designation of Contracts and Leases. Each Bid must identify with particularity
each and every executory contract and unexpired lease, the assumption and, as
applicable, assignment of which is a condition to closing the applicable Sale
Transaction.

Representations and Warranties. Each Bid must include the following
representations and warranties:

(1) a statement that the Potential Bidder has had an opportunity to conduct any
and all due diligence regarding the applicable Assets prior to submitting its
Bid;

(11) a statement that the Potential Bidder has relied solely upon its own
independent review, investigation, and/or inspection of any relevant
documents and the assets in making its Bid and did not rely on any written
or oral statements, representations, promises, warranties, or guaranties
whatsoever, whether express or implied, by operation of law or otherwise,
regarding the Assets or the completeness of any information provided in
connection therewith, except as expressly stated in the representations and
warranties contained in the Potential Bidder’s Proposed APA ultimately
accepted and executed by the Debtors;

(iii))  a statement that the Potential Bidder agrees to serve as Back-Up Bidder (as
defined herein), if its Bid is selected as the next highest or second best bid
after the Successful Bid with respect to the applicable Assets, until the
Back-Up Termination Date (as defined herein);
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(iv)  a statement that the Potential Bidder has not engaged in any collusion with
respect to the submission of its Bid;

(v) a statement that all proof of financial ability to consummate a Sale
Transaction in a timely manner and all information provided to support
adequate assurance of future performance is true and correct; and

(vi) A statement that the Potential Bidder agrees to be bound by the terms of
these Bidding Procedures.

A Potential Bidder must also accompany its Bid with:

(K)

(L)

M)

N)

0)

(P)
Q)

(R)

a Deposit (as defined herein);

the contact information of the specific person(s) whom the Debtors or their advisors
should contact in the event that the Debtors have any questions or wish to discuss
the bid submitted by the Potential Bidder;

written evidence of available cash, a commitment for financing (not subject to any
conditions), and such other evidence of ability to consummate the transaction
contemplated by the applicable Proposed APA, as acceptable in the Debtors’
business judgment and following consultation with the Consultation Parties,
including a description of each investor and any additional party or parties investing
in the transaction included in the applicable bid and such party’s financial position;

a copy of a board resolution or similar document demonstrating the authority of the
Potential Bidder to make a binding and irrevocable bid on the terms proposed and
to consummate the transaction contemplated by the Proposed APA;

a covenant to cooperate with the Debtors to provide pertinent factual information
regarding the Potential Bidder’s operations reasonably required to analyze issues
arising with respect to any applicable Antitrust Laws and other applicable
regulatory requirements;

a covenant to adhere to the Debtors’ privacy policy in effect on the Petition Date;

if the value of the Bid relative to the applicable Stalking Horse Agreement includes
additional non-cash components (such as fewer contingencies than are in the
Stalking Horse Agreement), a detailed analysis of the value of any additional non-
cash component of the Bid and back-up documentation to support such value; and

if the Bid includes an asset purchase agreement that is not executed, a signed
statement that such Bid is irrevocable until the first business day following the
closing or closings of the applicable Sale Transaction, and to serve as a Back-Up
Bidder.

The submission of a Bid by the Global Bid Deadline shall constitute a binding and
irrevocable offer to acquire the Assets reflected in such Bid.
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Deposit

To qualify as a Qualified Bid (as defined herein), each Bid (other than a Stalking Horse
Bid) must be accompanied by a good faith cash deposit in the amount of ten percent (10%) of the
proposed purchase price (the “Deposit”), to be deposited, prior to the Global Bid Deadline, with
an escrow agent selected by the Debtors (the “Escrow Agent”) pursuant to the escrow agreement
to be provided by the Debtors to the Potential Bidders (the “Escrow Agreement”). A Credit Bid
by a bidder other than the Stalking Horse Bidders must include in the Deposit sufficient cash to
(a) pay the Termination Payment, and (b) 10 percent of the amount of the Stalking Horse Bid’s
Credit Bid.

Review of Bids and Designation of Qualified Bidders

The Debtors will deliver, within one business day after receipt thereof, copies of all Bids
to the Consultation Parties. A bid received for the Assets that is determined by the Debtors, in
consultation with the Consultation Parties, to meet the requirements set forth in the preceding
section will be considered a “Qualified Bid,” and the Stalking Horse Bidders, and any bidder that
submits a Qualified Bid (including the Stalking Horse Bid) will be considered a “Qualified
Bidder.”

The Debtors may, after consulting with the Consultation Parties, amend or waive the
conditions precedent to being a Qualified Bidder at any time, in their reasonable business
judgment, in a manner consistent with their fiduciary duties and applicable law, and may engage
in negotiations with Potential Bidders who submitted Bids complying with the preceding section
as the Debtors deem appropriate in the exercise of their business judgment, based upon the
Debtors’ evaluation of the content of each Bid.

The Debtors will evaluate timely submitted bids, in consultation with the Consultation
Parties, and may take into consideration the following non-binding factors:

(A)  the amount of the purchase price and Credit Bid, and/or other non-cash consideration, as
applicable, set forth in the Bid;

(B)  the Assets included in or excluded from the Bid,

(C)  the value to be provided to the Debtors under the Bid for the Assets included therein
(individually and in the aggregate), including the net economic effect upon the Debtors’
estates after the payment of any applicable Termination Payment;

(D)  any benefit to the Debtors’ bankruptcy estates from any assumption or waiver of liabilities,
including through a Credit Bid;

(E)  the transaction structure and execution risk, including conditions to, timing of, and
certainty of closing, termination provisions, availability of financing and financial
wherewithal to meet all commitments, cost to the Debtors’ bankruptcy estates to pursue
such transaction, and required governmental or other approvals;

(F)  the impact on employees;
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(G)  the impact on trade creditors and landlords; and

(H)  any other factors the Debtors may reasonably deem relevant, in consultation with the
Consultation Parties.

The Debtors, in consultation with the Consultation Parties, will make a determination
regarding which bids qualify as Qualified Bids, and will notify Potential Bidders whether they
have been selected as Qualified Bidders by no later than the commencement of the Auction.

The Debtors reserve the right to work with any Bidder in advance of the Auction to cure
any deficiencies in a Bid that is not initially deemed a Qualified Bid. The Debtors may accept a
single Bid or multiple Bids for non-overlapping Assets such that, if taken together, would
otherwise meet the standards for a single Qualified Bid as to the Stalking Horse Package. If a Bid
is received and, in the Debtors’ judgment, after consultation with the Consultation Parties, it is not
clear whether the Bid is a Qualified Bid, the Debtors may consult with the Potential Bidder and
seek additional information in an effort to establish whether or not the Bid is a Qualified Bid.

The Debtors, after consultation with the Consultation Parties, will have the right to
determine that a Bid is not a Qualified Bid if any of the following conditions are satisfied:

(A) A Potential Bidder has failed to comply with reasonable requests for additional information
from the Debtors; or

(B)  The terms of the Bid are burdensome or conditional in view of the proposed purchase price
or, in the case of a Bid or combination of Bids for the Stalking Horse Package, are
materially more burdensome or conditional than the terms of the Stalking Horse
Agreement, and are not offset by a material increase in purchase price, which determination
(as made by the Debtors in consultation with the Consultation Parties) may take into
consideration, among other things:

(1) whether the Bid does not provide sufficient cash consideration to pay transfer taxes,
Cure Costs, or other cash costs of the transaction (including, if applicable, the
applicable Termination Payment); and

(i1) whether the Bid includes a non-cash instrument or similar consideration that is not
freely marketable.

The Stalking Horse Bidders are Qualified Bidders and the Stalking Horse Bid is a Qualified
Bid as to the applicable Stalking Horse Package.

Pre-Auction Procedures
Determination and Announcement of Baseline Bids

In consultation with the Consultation Parties, the Debtors shall make a determination
regarding:

(A) the Assets to be auctioned by the Debtors, including the Stalking Horse Package the
(“Auction Package”);
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(B)  the highest or best Qualified Bid (or collection of Qualified Bids) determined for each
Auction Package (each, a “Baseline Bid,” and such bidder or group of bidders, a “Baseline
Bidder”) to serve as the starting point at the Auction for such Auction Package;

(C)  which Bids have been determined to be Qualified Bids and the Auction Package applicable
to such Qualified Bid; provided that the Debtors may permit a Qualified Bidder to bid on
any other Auction Package; and

(D)  the time and place for the Auction.

Between the date the Debtors notify a Potential Bidder that it is a Qualified Bidder and the
Auction, the Debtors may discuss, negotiate or seek clarification of any Qualified Bid from a
Qualified Bidder. Without the written consent of the Debtors (in consultation with the Consultation
Parties), a Qualified Bidder may not modify, amend or withdraw its Qualified Bid, except for
proposed amendments to increase the purchase price or otherwise improve the terms of its
Qualified Bid, during the period that such Qualified Bid remains binding as specified herein;
provided that any Qualified Bid may be improved at the Auction as set forth herein.

Except as provided in the Stalking Horse Agreement, the Debtors are under no obligation
to (i) select any Baseline Bid or (i1) conduct separate Auctions for any Assets, whether before or
after selecting a Baseline Bid. Notwithstanding anything to the contrary contained herein, the
Debtors may elect, in their reasonable discretion, and after consultation with the Consultation
Parties, to adjourn the Auction.

Failure to Receive Two or More Qualified Bids

If no Qualified Bid for the Stalking Horse Package other than the Stalking Horse Bid is
received by the applicable bid deadline, the Debtors will not conduct the Auction and shall file and
serve a notice indicating that the Auction has been cancelled, that the Stalking Horse Bidders are
the Successful Bidders, and setting forth the date and time of the Sale Hearing.

Except as provided in the Stalking Horse Agreement, nothing herein shall obligate the
Debtors to consummate or pursue any transaction with a Qualified Bidder.

Auction Procedures

If there are two or more Qualified Bids for an Auction Package, the Debtors may conduct
the Auction on June 15, 2022 at 8:00 a.m. Eastern Time virtually via videoconference and live
at the offices of King & Spalding LLP, 1185 Avenue of the Americas, 34" Floor, New York, NY
10036, or such other time and place as the Debtors, after consultation with the Baseline Bidder
and the Consultation Parties, may notify Qualified Bidders who have submitted Qualified Bids.
Only a Qualified Bidder will be eligible to participate at an Auction, subject to such limitations as
the Debtors may impose in good faith. Professionals and/or other representatives of the
Consultation Parties will be permitted to attend and observe an Auction.

At the Auction, Qualified Bidders (including the Stalking Horse Bidders) will be permitted
to increase their bids. For each Baseline Bid, bidding will start at the purchase price and terms
proposed in the applicable Baseline Bid, and will proceed thereafter in increments to be announced
(a “Minimum Overbid Amount”). The Minimum Overbid Amount for the Stalking Horse
Package, whether in one or a combination of Qualified Bids, shall be the amount of the
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Termination Payment plus $1 million. The Stalking Horse Bidders are authorized to increase their
bid at the Auction. If the Stalking Horse Bidders bid at an Auction for the applicable Stalking
Horse Package that is the subject of the Stalking Horse Bid, as applicable, such Stalking Horse
Bidders will also be entitled to a “credit” in the amount of the applicable Termination Payment to
be counted towards its bid such that the cash and other consideration proposed by the Stalking
Horse Bidders plus the applicable Termination Payment “credit” must exceed the most recent bid
by at least the Minimum Overbid Amount.

The Debtors may adopt rules, after consultation with the Consultation Parties, for an
Auction at any time that the Debtors reasonably determine to be appropriate to promote the goals
of the Bidding and Auction Process and are not inconsistent with these Bidding Procedures. At the
start of an Auction, the Debtors shall describe the terms of the applicable Baseline Bid. Any rules
adopted by the Debtors will not unilaterally modify any of the terms of the Stalking Horse
Agreement (as may be consensually modified at any Auction) without the consent of the Stalking
Horse Bidders. Any rules developed by the Debtors will provide that all bids in the Auction will
be made and received in one room, on an open basis, and all other bidders participating in the
Auction will be entitled to be present for all bidding with the understanding that the true identity
of each bidder will be fully disclosed to all other bidders participating in the Auction and that all
material terms of each Qualified Bid submitted in response to the Baseline Bid or to any successive
bids made at the Auction will be fully disclosed to all other bidders throughout the entire Auction.
Each Qualified Bidder will be permitted what the Debtors reasonably determine, in consultation
with the Consultation Parties, to be an appropriate amount of time to respond to the previous bid
at the Auction.

The Debtors reserve the right to and may, after consultation with the Consultation Parties,
reject at any time before entry of the relevant Sale Order any bid that, in the Debtors’ judgment, is
(1) inadequate or insufficient; (i1) not in conformity with the requirements of the Bankruptcy Code,
these Bidding Procedures, or the terms and conditions of the applicable Sale Transaction; or (iii)
contrary to the best interests of the Debtors and their estates, except that if the Stalking Horse Bid
is the only Qualified Bid for the Stalking Horse Package, the foregoing provisions of this sentence
will be inoperative. In doing so, the Debtors may take into account the factors set forth above
regarding the form and content of Qualified Bids and the Debtors’ review of bids. No attempt by
the Debtors to reject a bid under this paragraph will modify any rights of the Debtors or the Stalking
Horse Bidders under applicable Stalking Horse Agreement (as may be consensually modified at
any Auction).

Prior to the conclusion of the Auction, the Debtors, after consultation with the Consultation
Parties, will (i) review and evaluate each bid made at the Auction on the basis of financial and
contractual terms and other factors relevant to the sale process, including those factors affecting
the speed and certainty of consummating a Sale Transaction; (ii) determine the highest or best
offer or collection of offers for an Auction Package (as applicable to each Auction Package, a
“Successful Bid”); (iii) except as provided in the Stalking Horse Agreement, determine which
Qualified Bid is the next highest or best bid for such Auction Package (as applicable to each
Auction Package, the “Back-Up Bid”); and (iv) notify all Qualified Bidders participating in an
Auction, prior to its conclusion, the successful bidder for such Auction Package (the “Successful
Bidder”), the amount and other material terms of the Successful Bid, and the identity of the party
that submitted the Back-Up Bid for such Auction Package (the “Back-Up Bidder”). For the
avoidance of doubt, the Stalking Horse Bid shall not be designated as the Back-Up Bid without
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the prior consent of the Stalking Horse Bidders and the Stalking Horse Bidders shall have no
obligation to act as Back-Up Bidder.

Each Qualified Bidder shall be required to confirm, both before and after the Auction, that
it has not engaged in any collusion with respect to the submission of any bid, the bidding, or the
Auction.

Post-Auction Process

A Successful Bidder shall, within one business day after the close of the Auction, submit
to the Debtors fully executed revised documentation memorializing the terms of the Successful
Bid, which shall be in form and substance acceptable to the Debtors, in consultation with the
Consultation Parties. Promptly following the submission of such documentation, the Debtors shall
file with the Bankruptcy Court notice of the Successful Bid, the Successful Bidder, and, if
applicable, the Back-Up Bid and the Back-Up Bidder. The Successful Bid may not be assigned to
any party without the consent of the Debtors after consultation with the Consultation Parties.

Except to the extent otherwise provided in the Stalking Horse Agreement, the Back-Up
Bid shall remain open and irrevocable until the earliest to occur of (i) forty-five (45) days after the
completion of the Auction, or such other date as may be provided for in the Stalking Horse
Agreement, (ii) the consummation of the transaction with the Successful Bidder, and (iii) the
release of such bid by the Debtors (such date, the “Back-Up Termination Date”). If the
transaction with a Successful Bidder is terminated prior to the Back-Up Termination Date, the
Back-Up Bidder shall be deemed the Successful Bidder and shall be obligated to consummate the
Back-Up Bid as if it were the Successful Bid.

Notices Regarding Assumption and Assignment

The Debtors shall provide all notices regarding the proposed assumption and assignment
of contracts and leases in connection with the Assumption and Assignment Procedures set forth in
the Bidding Procedures Order.

Treatment and Return of Deposits
Potential Bidders

Within 3 business days after the Auction, the Escrow Agent shall return to each Potential
Bidder that was determined not to be a Qualified Bidder, as confirmed by the Debtors, such
Potential Bidder’s Deposit, plus any interest accrued thereon. Upon the authorized return of such
Potential Bidder’s Deposit, the bid of such Potential Bidder shall be deemed revoked and no longer
enforceable.

Qualified Bidders

The Deposit of a Qualified Bidder will be forfeited to the Debtors if (i) the applicable
Qualified Bidder attempts to modify, amend, or withdraw its Qualified Bid, except as permitted
by these Bidding Procedures, during the time the Qualified Bid remains binding and irrevocable
under these Bidding Procedures, or (ii) the Qualified Bidder is selected as the Successful Bidder
and fails to enter into the required definitive documentation or to consummate the transaction
according to these Bidding Procedures and the terms of the applicable transaction documents with
respect to the Successful Bid. The Escrow Agent shall release the Deposit by wire transfer of
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immediately available funds to an account designated by the Debtors 2 business days after the
receipt by the Escrow Agent of a joint written notice by an authorized officer of the Debtors stating
that the Qualified Bidder has breached or failed to satisfy its obligations or undertakings.

With the exception of the Deposit of a Successful Bidder and a Back-Up Bidder, the
Escrow Agent shall return to any other Qualified Bidder any Deposit, plus any interest accrued
thereon, 3 business days after the execution by the Successful Bidder and the Debtors of the
documentation memorializing the Successful Bid, but in no event later than 7 business days after
the conclusion of a Sale Hearing.

Back-Up Bidder

The Escrow Agent shall return a Back-Up Bidder’s Deposit, plus any interest accrued
thereon, within 3 business days after the occurrence of the applicable Back-Up Bid Expiration
Date.

The Successful Bidder

The Deposit of a Successful Bidder shall be applied against the cash portion of the Purchase
Price of such Successful Bidder upon the consummation of the transaction proposed in the
applicable Successful Bid; provided, however that if the Stalking Horse Bidders are the Successful
Bidder, no Deposit shall be required.

Joint Notice to Escrow Agent

The Debtors and, as applicable, the Potential Bidder, Qualified Bidder, and/or Back-Up
Bidder agree to execute an appropriate joint notice to the Escrow Agent for the return of any
Deposit to the extent such return is required by these Bidding Procedures. If either party fails to
execute such written notice, the Deposit may be released by an order of the Bankruptcy Court.

Notice and Consultation Parties
Bid Notice Parties

Information that must be provided to the “Bid Notice Parties” or “Objection Notice
Parties” under these Bidding Procedures must be provided to the following parties:

(1) counsel to the Debtors, (a) King & Spalding LLP, 1180 Peachtree Street,
35M Floor, Atlanta, Georgia 30309 (Attn: Thaddeus D. Wilson) and (b)
Togut, Segal & Segal, LLP, One Penn Plaza, Suite 3335, New York, NY
10119 (Attn: Frank A. Oswald);

(11) counsel to any statutory committee of unsecured creditors;

(ii1))  counsel to Circles, DLA Piper, LLP (US), 1251 Avenue of the Americas,
27" Floor, New York, New York 10036 (Attn: Jamila Justin Willis);

(iv)  counsel to CVG, Becker, Glynn, Muffly, Chassin & Hosinski LLP, 299
Park Avenue, 16" Floor, New York, New York 10171 (Attn: Alec Ostrow);
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(v) counsel to the United States Trustee, 201 Varick Street, Room 1006, New
York, New York 10014 (Attn: Susan Arbeit); and

(vi)  FTI, 1345 6th Avenue, New York, NY 10105 (Attn: Glenn Tobias).

Consent to Jurisdiction and Authority to Condition to Bidding

All Potential Bidders (including the Stalking Horse Bidders) shall be deemed to have (i)
consented to the core jurisdiction of the Bankruptcy Court to enter any order or orders, which shall
be binding in all respects, in any way related to the Bidding Procedures, an Auction, or the
construction and enforcement of any agreement or any other document relating to the applicable
Sale Transaction, (ii) waived any right to a jury trial in connection with any disputes relating to
the Bidding Procedures, the Auction, or the construction and enforcement of any agreement or any
other document relating to the Sale Transaction, and (iii) consented to the entry of a final order or
judgment in any way related to the Bidding Procedures, the Auction, or the construction and
enforcement of any agreement or any other document relating to the Sale Transaction if it is
determined that the Bankruptcy Court would lack Article III jurisdiction to enter such a final order
or judgment absent the consent of the parties.

Reservation of Rights

The Debtors reserve the right, in their reasonable discretion and subject to the exercise of
their business judgment, after consultation with the Consultation Parties, to alter or terminate these
Bidding Procedures, to waive terms and conditions set forth herein with respect to all potential
bidders, extend the deadlines set forth herein, alter the assumptions set forth herein, provide
reasonable accommodations to the Stalking Horse Bidders with respect to such terms, conditions,
and deadlines of the Bidding and Auction Process to promote further bids by such bidders on any
additional Assets not included in the Stalking Horse Package (including, without limitation,
extending time deadlines as may be required for such Stalking Horse Bidder to comply with any
additional filing and review procedures with the Federal Trade Commission in connection with
their previous respective HSR Filings or any other Antitrust Law) and/or to terminate discussions
with any and all prospective acquirers and investors (except for the Successful Bidder) at any time
and without specifying the reasons therefor, in each case to the extent not materially inconsistent
with these Bidding Procedures and/or the Bidding Procedures Order; provided that the Debtors’
exercise of their discretion in evaluating bids and administering the Bidding and Auction Process
does not permit, and shall not be construed as permitting, the Debtors to materially deviate from
the procedures, terms, conditions, and protections set forth in these Bidding Procedures and/or the
Bidding Procedures Order.
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Schedule 1

Assets To Be Sold
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Exhibit 2

Form of Sale Notice
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TOGUT, SEGAL & SEGAL LLP KING & SPALDING LLP

Frank A. Oswald Michael R. Handler

Brian F. Moore 1185 Avenue of the Americas

Amy M. Oden New York, New York 10036

One Penn Plaza Suite 3335 (212) 556-2100

New York, New York 10119

(212) 594-5000 -and-

Proposed Counsel to the Debtors and Debtors KING & SPALDING LLP

in Possession Thaddeus D. Wilson (pro hac vice pending)
Leia Clement Shermohammed (pro hac vice
pending)
1180 Peachtree Street N.E.

Atlanta, GA 30309-3521
(404) 572-4600

Proposed Special Counsel to the Debtors and
Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X

In re .
Chapter 11
PARETEUM CORPORATION, ef al., : Case No. 22| 1C_ )
Debtors.! : (Jointly Administered)
X
NOTICE OF SALE, BIDDING
PROCEDURES, AUCTIONS., AND SALE HEARINGS
PLEASE TAKE NOTICE:

Pareteum Corporation and its chapter 11 affiliate debtors, as debtors and debtors in
possession in the above-captioned chapter 11 cases (collectively, the “Debtors”), filed with the
United States Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”)
a motion (ECF No. [ ]) (the “Motion) for the entry of orders (i) an order (the “Bidding

! The Debtors in the Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification
number, if applicable, are: Pareteum Corporation (7538); Pareteum North America Corp. (f/k/a Elephant Talk North
America Corp.) (9623); Devicescape Holdings, Inc. (2909); iPass, Inc. (4598); iPass IP LLC (2550); Pareteum Europe
B.V.; Artilium Group Ltd. (f/k/a Artilium PLC); Pareteum Asia Pte. Ltd.; and Pareteum N.V. (f/k/a Artilium N.V.).
The Debtors’ corporate headquarters is located at 1185 Avenue of the Americas, 2nd Floor, New York, NY 10036.
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Procedures Order”)’ (a) approving bidding procedures in connection with the sale or disposition
of substantially all of the Debtors’ assets (the “Assets™); (b) approving Stalking Horse Bid
Protections for the Stalking Horse Bidder (as hereinafter defined); (c) scheduling auctions (the
“Auctions”) of the Assets and hearings (each, a “Sale Hearing”) to consider approval of proposed
sale transactions; (d) approving the form and manner of notice of sales of the Assets, the Auctions,
and the Sale Hearings; (e) approving the form and manner of notice to each non-Debtor
counterparty (each, a “Counterparty”) to executory contracts and unexpired leases (collectively,
the “Contracts and Leases”) regarding the Debtors’ potential assumption and assignment of their
Contracts and Leases and of the Debtors’ calculation of the amount necessary to cure all monetary
defaults thereunder (collectively, the “Cure Costs™); (f) approving procedures for the assumption
and assignment of Contracts (the “Assumption and Assignment Procedures”); and (g) granting
related relief; and (ii) one or more orders (each, a “Sale Order”) (a) authorizing the sale of the
Assets free and clear of all liens, claims, interests, and encumbrances; (b) authorizing the
assumption and assignment of proposed assumed Contracts and Leases (collectively, the
“Proposed Assumed Contracts”); and (c) granting related relief.

On [ ], 2022, the Bankruptcy Court entered the Bidding Procedures Order (ECF No.
[ D, approving the relief requested in the Motion.

Stalking Horse Bid

A binding stalking horse bid (the “Stalking Horse Bid”) has been submitted by Circles
MVNE Pte. Ltd. and Channel Ventures Group, LLC (collectively, the “Stalking Horse Bidders”).
The Stalking Horse Bidder has executed an asset purchase agreement (the “Stalking Horse
Agreement”)’ for the purchase of the Debtors’ assets identified in the Stalking Horse Agreement
hereto (the “Stalking Horse Package”). The Stalking Horse Bid is subject to higher or otherwise
better offers submitted in accordance with the terms and provisions of the Bidding Procedures.

The Debtors are seeking to sell substantially all of their assets (the “Assets”) including, but
not limited to, inventory, intellectual property, prepaid expenses, and furniture, fixtures, and
equipment.

IMPORTANT DATES AND DEADLINES

e Auctions. If there are two or more Qualified Bids, then Auctions for the Assets have been
scheduled for (i) Jume 15, 2022 at 8:00 a.m.] (Eastern Time)], virtually via
videoconference and live, at the offices of King & Spalding LLP, 1185 Avenue of the
Americas, 34" Floor, New York, New York 10036. The Debtors reserve the right to
adjourn or continue the Auction to a later date.

e Sale Objection Deadlines. Objections to a proposed Sale Transaction to the Stalking Horse
Bidder, including any objection to the sale of any Assets free and clear of liens, claims,
interests, and encumbrances pursuant to section 363(f) of the Bankruptcy Code and/or entry
of'a Sale Order, must be (i) filed in accordance with the Bidding Procedures Order, (ii) filed

2 Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms
in the Bidding Procedures Order.

3 The Stalking Horse Agreement is attached as Exhibit C to the Motion.
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with the Bankruptcy Court, and (iii) served on the Objection Notice Parties (as identified
and defined in the Bidding Procedures) by no later than (i) June 14, 2022 at 4:00 p.m.
(Eastern Time)], with respect to the proposed sale of the Stalking Horse Package to the
Stalking Horse Bidders pursuant to the Stalking Horse Agreement, or (ii) June 17, 2022
at 4:00 p.m. (Eastern Time)], with respect to the sale of any Assets to a Successful Bidder
(other than the Stalking Horse Bidders pursuant to the Stalking Horse Agreement),
following an Auction.

Objections must be served on the following parties so as to be received by the above
deadline:

(1) counsel to the Debtors, (a) King & Spalding LLP, 1180 Peachtree Street, 35" Floor,
Atlanta, Georgia 30309 (Attn: Thaddeus D. Wilson, thadwilson@kslaw.com) and
(b) Togut, Segal & Segal, LLP, One Penn Plaza, Suite 3335, New York, NY 10119
(Attn: Frank A. Oswald, frankoswald@teamtogut.com);

(i1) counsel to any statutory committee of unsecured creditors;

(iii)  counsel to Circles, DLA Piper, LLP (US), 1251 Avenue of the Americas, 27" Floor,
New  York, New York 10036 (Attn: Jamila Justin = Willis,
jamila.willis@us.dlapiper.com);

(iv)  counsel to CVG, Becker, Glynn, Muffly, Chassin & Hosinski LLP, 299 Park
Avenue, 16" Floor, New York, New York 10171 (Attn: Alec Ostrow
aostrow(@beckerglynn.com);

(V) counsel to the United States Trustee, 201 Varick Street, Room 1006, New York,
New York 10014 (Attn: Susan Arbeit); and

(vi)  FTI, 1345 6th Avenue, New York, NY 10105 (Attn: Glenn Tobias,
glenn.tobias@fticapitaladvisors.com).

e Sale Hearing. The Sale Hearing shall be held before the Bankruptcy Court for the
Southern District of New York, before the Honorable [®], United States Bankruptcy Judge,
on (i) June , 2022, with respect to the sale of the sale of the Assets to the Stalking
Horse bidder or the Successful Bidder, as applicable.

Additional Information

Any party interested in submitting a bid for the Assets should contact the Debtors’ advisors,
Glenn Tobias (glenn.tobias@fticapitaladvisors.com) and Jerome Davis
(Jerome.davis@fticonsulting.com) of the Debtors’ advisory professionals, FTI Capital Advisors,
LLC. (“FTT).

Copies of the Motion, the Bidding Procedures Order, the Bidding Procedures, and the
Stalking Horse Agreement may be obtained free of charge at the website dedicated to the Debtors’
chapter 11 cases maintained by their claims and noticing agent and administrative advisor,
Kurzman Carson Consultants, LLC, located at www.kccllc.net/pareteum.
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Reservation of Rights

The Debtors reserve the right to, in their reasonable business judgment, in a manner
consistent with their fiduciary duties and applicable law, and in consultation with the Consultation
Parties, modify the Bidding Procedures; waive terms and conditions set forth therein; extend the
deadlines set forth therein; announce at the Auctions modified or additional procedures for
conducting the Auctions; and provide reasonable accommodations to the Stalking Horse Bidder
with respect to such terms, conditions, and deadlines of the bidding and auction process to promote
further bids by such bidder, in each case, to the extent not materially inconsistent with the Bidding
Procedures and the Bidding Procedures Order. Except as provided in the Stalking Horse
Agreement, nothing shall obligate the Debtors to consummate or pursue any transaction with
respect to any Asset with any bidder.

THE FAILURE OF ANY PERSON OR ENTITY TO FILE AND SERVE AN
OBJECTION IN ACCORDANCE WITH THE BIDDING PROCEDURES ORDER BY
THE APPLICABLE SALE OBJECTION DEADLINE SHALL FOREVER BAR SUCH
PERSON OR ENTITY FROM ASSERTING ANY OBJECTION TO THE MOTION, SALE
ORDERS, THE PROPOSED SALE TRANSACTIONS, OR THE DEBTORS’
CONSUMMATION OF THE STALKING HORSE AGREEMENT OR ANY OTHER
ASSET PURCHASE AGREEMENT EXECUTED BY THE DEBTORS AND A
SUCCESSFUL BIDDER AT THE AUCTION.

Dated: May , 2022
New York, New York
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TOGUT, SEGAL & SEGAL LLP
One Penn Plaza, Suite 3335

New York, New York 10119
(212) 594-5000

Frank A. Oswald

Counsel for Debtors and Debtors in Possession

KING & SPALDING LLP

1180 Peachtree Street, 35th Floor
Atlanta, Georgia 30309

(404) 572-3568

Thaddeus D. Wilson

KING & SPALDING LLP
1185 Avenue of the Americas
New York, NY 10036

(202) 556-2100

Michael R. Handler

Special Counsel for Debtors
and Debtors in Possession
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Exhibit 3

Form of Assumption and Assignment Notice
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TOGUT, SEGAL & SEGAL LLP KING & SPALDING LLP

Frank A. Oswald Michael R. Handler

Brian F. Moore 1185 Avenue of the Americas

Amy M. Oden New York, New York 10036

One Penn Plaza Suite 3335 (212) 556-2100

New York, New York 10119

(212) 594-5000 -and-

Proposed Counsel to the Debtors and Debtors KING & SPALDING LLP

in Possession Thaddeus D. Wilson (pro hac vice pending)
Leia Clement Shermohammed (pro hac vice
pending)
1180 Peachtree Street N.E.

Atlanta, GA 30309-3521
(404) 572-4600

Proposed Special Counsel to the Debtors and
Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
In re .
: Chapter 11
PARETEUM CORPORATION, et al., : Case No. 22| 1C_ )
Debtors.! : (Jointly Administered)
X

NOTICE OF CURE COSTS AND PROPOSED
ASSUMPTION AND ASSIGNMENT OF EXECUTORY
CONTRACTS AND UNEXPIRED LEASES IN CONNECTION WITH SALE

PLEASE TAKE NOTICE OF THE FOLLOWING:

Pareteum Corporation and its chapter 11 affiliate debtors, as debtors and debtors in
possession in the above-captioned chapter 11 cases (collectively, the “Debtors”), filed with the
United States Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”)
a motion (ECF No. [ _]) (the “Motion™) for the entry of orders (i) an order (the “Bidding

! The Debtors in the Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification
number, if applicable, are: Pareteum Corporation (7538); Pareteum North America Corp. (f/k/a Elephant Talk North
America Corp.) (9623); Devicescape Holdings, Inc. (2909); iPass, Inc. (4598); iPass IP LLC (2550); Pareteum Europe
B.V.; Artilium Group Ltd. (f/k/a Artilium PLC); Pareteum Asia Pte. Ltd.; and Pareteum N.V. (f/k/a Artilium N.V.).
The Debtors’ corporate headquarters is located at 1185 Avenue of the Americas, 2nd Floor, New York, NY 10036.
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Procedures Order”)’ (a) approving bidding procedures in connection with the sale or disposition
of substantially all of the Debtors’ assets (the “Assets™); (b) approving Stalking Horse Bid
Protections for the Stalking Horse Bidders (as hereinafter defined); (c) scheduling an auction (the
“Auction”) of the Assets and hearings (each, a “Sale Hearing”) to consider approval of proposed
sale transactions; (d) approving the form and manner of notice of sales of the Assets, the Auction,
and the Sale Hearings; (e) approving the form and manner of notice to each non-Debtor
counterparty (each, a “Counterparty”) to executory contracts and unexpired leases (collectively,
the “Contracts and Leases”) regarding the Debtors’ potential assumption and assignment of their
Contracts and Leases and of the Debtors’ calculation of the amount necessary to cure all monetary
defaults thereunder (collectively, the “Cure Costs™); () approving procedures for the assumption
and assignment of Contracts (the “Assumption and Assignment Procedures”); and (g) granting
related relief; and (ii) one or more orders (a) authorizing the sale of the Assets free and clear of all
liens, claims, interests, and encumbrances; (b) authorizing the assumption and assignment of
proposed assumed Contracts and Leases (collectively, the “Proposed Assumed Contracts”); and
(c) granting related relief.

On May [ ], 2022, the Bankruptcy Court entered the Bidding Procedures (ECF No.[ ]),
approving the relief requested in the Motion, including the bidding procedures attached to the
Bidding Procedures Order as Exhibit 1 (the “Bidding Procedures”).

You are receiving this Notice because you may be a Counterparty to a Contract or Lease of
the Debtors that is proposed to be assumed and assigned to the Stalking Horse Bidders or
one or more other bidders.

Stalking Horse Bid

A binding stalking horse bid (the “Stalking Horse Bid”) has been submitted by Circles
MVNE Pte. Ltd. (“Circles”) and Channel Ventures Group, LLC (“CVG,” and with Circles, the
“Stalking Horse Bidders.”) The Stalking Horse Bidders have executed an asset purchase
agreement (the “Stalking Horse Agreement”)’ for the purchase of the Debtors’ locations and
related assets identified on Schedule 1 to the Bidding Procedures. The Proposed Assumed
Contracts included in the Stalking Horse Package as of the date hereof and the Debtors’ calculation
of the Cure Costs with respect thereto are set forth on Exhibit A annexed hereto.

The inclusion of any Contract or Lease on Exhibit A does not constitute an admission that
a particular Proposed Assumed Contract is an executory contract or unexpired lease within the
meaning of the Bankruptcy Code or require or guarantee that such Proposed Assumed Contract
ultimately will be assumed or assigned. All rights of the Debtors with respect thereto are reserved.

2 Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms
in the Bidding Procedures Order.

3 The Stalking Horse Agreement is available at www.kccllc.net/pareteum.

2
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Objections

A. Cure Objections and Adequate Assurance Objections

Any objection to the proposed assumption or assignment of a Contract or Lease identified
on Exhibit A, the subject of which objection is (1) the Debtors’ proposed Cure Costs, or (2) the
Stalking Horse Bidder’s (or its known assignee’s) proposed form of adequate assurance of future
performance with respect to such Proposed Assumed Contract, must be (i) in writing, (ii) filed
with the Bankruptcy Court; (iii) specify the specific grounds for objection, (iv) be supported by
sufficient documentation to prove the objection, and (v) served on the Objection Notice Parties (as
defined in the Bidding Procedures Order) by no later than [SELECT AS APPLICABLE: June
6.2022; June 14, 2022 at 4:00 p.m.; 10 business days following receipt of this Notice]

Objections must be served on the following parties so as to be received by the above

deadline:

(vii)

(vii)

(ix)

)

(xi)

(xii)

counsel to the Debtors, (a) King & Spalding LLP, 1180 Peachtree Street, 35" Floor,
Atlanta, Georgia 30309 (Attn: Thaddeus D. Wilson, thadwilson@kslaw.com) and
(b) Togut, Segal & Segal, LLP, One Penn Plaza, Suite 3335, New York, NY 10119
(Attn: Frank A. Oswald, frankoswald@teamtogut.com);

counsel to any statutory committee of unsecured creditors;

counsel to Circles, DLA Piper, LLP (US), 1251 Avenue of the Americas, 27" Floor,
New  York, New York 10036 (Attn: Jamila Justin = Willis,
jamila.willis@us.dlapiper.com);

counsel to CVG, Becker, Glynn, Muffly, Chassin & Hosinski LLP, 299 Park
Avenue, 16" Floor, New York, New York 10171 (Attn: Alec Ostrow
aostrow(@beckerglynn.com);

counsel to the United States Trustee, 201 Varick Street, Room 1006, New York,
New York 10014 (Attn: Susan Arbeit); and

FTI, 1345 6th Avenue, New York, NY 10105 (Attn: Glenn Tobias,
glenn.tobias@fticapitaladvisors.com).

IF A COUNTERPARTY FAILS TO FILE WITH THE BANKRUPTCY
COURT AND SERVE ON THE OBJECTION NOTICE PARTIES A
TIMELY CURE OBJECTION, THE COUNTERPARTY SHALL BE
FOREVER BARRED FROM ASSERTING ANY OBJECTION WITH
REGARD TO THE AMOUNT TO CURE ANY DEFAULT UNDER THE
APPLICABLE EXECUTORY CONTRACT OR UNEXPIRED LEASE. THE
CURE COSTS SET FORTH ON EXHIBIT A SHALL BE CONTROLLING

AND

WILL BE THE ONLY AMOUNT NECESSARY TO CURE

3
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OUTSTANDING DEFAULTS UNDER THE APPLICABLE EXECUTORY
CONTRACT OR LEASE UNDER BANKRUPTCY CODE SECTION 365(b),
NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THE
EXECUTORY CONTRACT OR UNEXPIRED LEASE, OR ANY OTHER
DOCUMENT, AND THE APPLICABLE COUNTERPARTY SHALL BE
FOREVER BARRED FROM ASSERTING ANY ADDITIONAL CURE OR
OTHER AMOUNTS WITH RESPECT TO SUCH EXECUTORY
CONTRACT OR UNEXPIRED LEASE AGAINST THE DEBTORS, ANY
SUCCESSFUL BIDDER, OR THE PROPERTY OF ANY OF THEM.

B. Effect of Objections

If an objection is filed to a Proposed Assumed Contract listed on or attached to this Notice,
the Contract or Lease shall be deemed provisionally assumed and assigned to the Successful
Bidder at sale closing pending resolution of the objection by agreement of the parties or by Court
order. During this time, the Contract or Lease will remain in force with the Successful Bidder as
taking the place of the Debtor(s). If the objection relates to the inadequacy of a proposed cure
amount, the Successful Bidder must maintain a cash reserve equal to the lesser of the amount
asserted by the contracting counterparty, or such amount as the Court requires, to be paid upon
resolution of the Cure Objection by agreement or Court order.

Sale Hearings

If the Stalking Horse Bid is the only Qualified Bid received by the Debtors by the Global

Bid Deadline (as defined in the Bidding Procedures Order), no Auction shall be held. Whether or

not an Auction is held, the Sale Hearing for the Stalking Horse Package shall be held before the

Honorable , United States Bankruptcy Judge, in the Bankruptcy Court, located at
, on June at [ | (Eastern Time)].

Additional Information

Copies of the Motion, the Bidding Procedures Order, the Bidding Procedures, and the
Stalking Horse Agreement may be obtained free of charge at the website dedicated to the Debtors’
chapter 11 cases maintained by their claims and noticing agent and administrative advisor,
Kurzman Carson Consultants, located at www. keclle.net/pareteum.

Dated: May , 2022
New York, New York
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TOGUT, SEGAL & SEGAL LLP
One Penn Plaza, Suite 3335

New York, New York 10119
(212) 594-5000

Frank A. Oswald

Counsel for Debtors and Debtors in Possession

KING & SPALDING LLP

1180 Peachtree Street, 35th Floor
Atlanta, Georgia 30309

(404) 572-3568

Thaddeus D. Wilson

KING & SPALDING LLP
1185 Avenue of the Americas
New York, NY 10036

(202) 556-2100

Michael R. Handler

Special Counsel for Debtors
and Debtors in Possession
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EXHIBIT A

PROPOSED ASSUMED CONTRACTS AND CURE COSTS
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TOGUT, SEGAL & SEGAL LLP KING & SPALDING LLP

Frank A. Oswald Michael R. Handler

Brian F. Moore 1185 Avenue of the Americas

Amy M. Oden New York, New York 10036

One Penn Plaza Suite 3335 (212) 556-2100

New York, New York 10119

(212) 594-5000 -and-

Proposed Counsel to the Debtors and Debtors KING & SPALDING LLP

in Possession Thaddeus D. Wilson (pro hac vice pending)
Leia Clement Shermohammed (pro hac vice
pending)
1180 Peachtree Street N.E.

Atlanta, GA 30309-3521
(404) 572-4600

Proposed Special Counsel to the Debtors and

Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
Inre .
CHAPTER 11
PARETEUM CORPORATION, et al., : Case No. 22| 1C_ )
Debtors.! : (Jointly Administered)
X

[PROPOSED] ORDER (I) APPROVING ASSET PURCHASE AGREEMENT
AMONG SELLERS AND BUYER; (II) AUTHORIZING SALE
OF CERTAIN OF THE DEBTORS’ ASSETS FREE AND CLEAR OF
LIENS, CLAIMS, INTERESTS, AND ENCUMBRANCES; (III) AUTHORIZING
ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND
LEASES IN CONNECTION THEREWITH: AND (IV) GRANTING RELATED RELIEF

! The Debtors in the Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification
number, if applicable, are: Pareteum Corporation (7538); Pareteum North America Corp. (f/k/a Elephant Talk North
America Corp.) (9623); Devicescape Holdings, Inc. (2909); iPass, Inc. (4598); iPass IP LLC (2550); Pareteum Europe
B.V.; Artilium Group Ltd. (f/k/a Artilium PLC); Pareteum Asia Pte. Ltd.; and Pareteum N.V. (f/k/a Artilium N.V.).
The Debtors’ corporate headquarters is located at 1185 Avenue of the Americas, 2nd Floor, New York, NY 10036.

40552169V4
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Upon the motion, dated May 15, 2022 (ECF No. [__]) (the “Sale Motion”)* of
Pareteum Corporation and its debtor affiliates, as debtors and debtors in possession in the above-
captioned Chapter 11 cases (collectively, the “Debtors”) seeking, among other things, entry of an
order (the “Sale Order”), pursuant to Sections 105, 363, and 365 of title 11 of the United States
Code (the “Bankruptcy Code”) and Rules 2002, 6004, and 6006 of the Federal Rules of
Bankruptcy Procedure (the “Bankruptey Rules”) and Rules 6004-1 and 6006-1 of the Local
Bankruptcy Rules for the United States Bankruptcy Court for the Southern District of New York
(the “Local Rules”), (i) authorizing the sale of the Purchased Assets free and clear of all liens,
claims, encumbrances, and other interests pursuant to section 363(f) of the Bankruptcy Code, (ii)
authorizing the assumption and assignment of certain executory contracts and unexpired leases of
nonresidential real property of the Debtors in connection therewith; and (iii) granting related relief,
all as more fully set forth in the Sale Motion; and the Court having entered this Court’s prior order,
dated May  ,2022 (ECF No.[_]) (the “Bidding Procedures Order”), approving competitive
bidding procedures for the Purchased Assets (the “Bidding Procedures”) and granting certain
related relief; and [ ] (the “Buyer”) having submitted the highest and best bid for the
Purchased Assets, as reflected in that certain Asset Purchase Agreement, dated as of [ ], 2022 by
and among certain Debtors, as the Sellers,and[ ], as the Buyer (as may be amended pursuant
to the terms thereof and this Sale Order, the “Purchase Agreement”), a copy of which is annexed
hereto as Exhibit A, pursuant to which the Debtors have agreed, among other things, to sell the
Purchased Assets to the Buyer, including the Assumed Contracts that will be assumed and assigned

to the Buyer, on the terms and conditions set forth in the Purchase Agreement (collectively, the

2 Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms
in the Purchase Agreement (as defined herein) or, if not defined in the Purchase Agreement, the meanings ascribed to
them in the Sale Motion.
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“Sale Transaction”); and the Court having conducted a hearing on the Sale Motion (the “Sale
Hearing”) onJune  , 2022, at which time all interested parties were offered an opportunity
to be heard with respect to the Sale Motion and the Bidding Procedures Order was approved; and
the Court having reviewed and considered (a) the Sale Motion and the exhibits thereto, (b) the
Purchase Agreement, (c) the Bidding Procedures Order (ECF No. [ ]); (d) the Declaration of
Glenn Tobias in Support of the Sale Motion (ECF No. [_]), and (e) the arguments and
representations of counsel made, and the evidence proffered or adduced, at the Sale Hearing; and
it appearing that due and proper notice of the Sale Motion, the Purchase Agreement, the Bidding
Procedures Order, and the proposed form of this Sale Order (the “Proposed Sale Order”) having
been provided in accordance with the Bidding Procedures Order; [and all objections to the Sale
Motion with respect to the relief granted by this Sale Order having been withdrawn, resolved, or
overruled as provided in this Sale Order]; and it appearing that the relief requested in the Sale
Motion and granted herein is in the best interests of the Debtors, their estates and creditors, and all
parties in interest in these Chapter 11 cases; and upon the record of the Sale Hearing and these
Chapter 11 cases; and after due deliberation thereon; and sufficient cause appearing therefor,
IT IS HEREBY FOUND AND DETERMINED THAT:

A. Fed. R. Bankr. P. 7052. The findings and conclusions set forth herein constitute

the Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052 made
applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent any of the following
findings of fact constitute conclusions of law, they are adopted as such. To the extent any of the
following conclusions of law constitute findings of fact, they are adopted as such. The Court’s
findings shall also include any oral findings of fact and conclusions of law made by the Court

during or at the conclusion of the Sale Hearing.
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B. Jurisdiction and Venue. This Court has jurisdiction to decide the Sale Motion,

and jurisdiction over the Sale Transaction and the property of the Debtors’ estates, including the
Purchased Assets, pursuant to 28 U.S.C. §§ 157(a)-(b) and 1334(b). This matter is a core
proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue of these Chapter 11 cases and the Sale
Motion in this District is proper under 28 U.S.C. §§ 1408 and 1409.

C. Statutory and Rule Predicates. The statutory and other legal predicates for the

relief sought in the Sale Motion are Sections 105(a), 363, and 365 of the Bankruptcy Code,
Bankruptcy Rules 2002, 4001, 6004, 6006, 9007, and 9014, Local Rules 6004-1 and 6006-1, and
the this District’s Amended Guidelines for the Conduct of Asset Sales.

D. Notice and Opportunity to Object. As evidenced by the certificates of service

filed with the Court, due, proper, timely, adequate, and sufficient notice of, and a fair and
reasonable opportunity to object to and to be heard with respect to the Sale Motion, the Sale
Hearing, the Sale Transaction, the sale of the Purchased Assets free and clear of any Interests or
Claims (as defined herein), the Proposed Sale Order, and the assumption and assignment of the
executory contracts and unexpired leases to be assumed and assigned to Buyer pursuant to this
Sale Order, has been provided by the Debtors, as required by Sections 102(1), 363, and 365 of the
Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006, 9007, and 9014 and in compliance
with the Bidding Procedures Order, to all Persons entitled to such notice, including, but not limited
to, the following: (i) all counterparties to the Assumed Contracts (the “Counterparties” and, each,
a “Counterparty”), (ii) all other Sale Notice Parties (as defined in the Sale Motion); and (ii1) all
other persons and entities as directed by the Bankruptcy Court. Such notice was good, sufficient,
and appropriate under the circumstances, and complied in all respects with the Bidding Procedures

Order. No other or further notice of the foregoing is required. With respect to Persons in interest
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whose identities could not be reasonably ascertained by the Debtors, publication of the Sale Notice
in the national edition of USA Today and in the New York Times on June [ ], 2022 (see Affidavit
of Publication [Case No. _ ECF No. [__]]) was sufficient and reasonably calculated to provide
notice to such Persons under the circumstances.

E. Disclosures. The disclosures made by the Debtors in the Sale Motion, the Sale
Notice, and related notices and documents filed with the Court concerning the Purchase
Agreement, the Bidding Procedures Order, the hearing to consider approval of the Sale Motion,
the Sale Transaction, and the Sale Hearing were good, complete, and adequate.

F. Final Order. This Sale Order constitutes a final order within the meaning of 28
U.S.C. § 158(a).

G. Sound Business Purpose. The Debtors have demonstrated good, sufficient, and

sound business purposes and justifications for approval of the Sale Motion, the Purchase
Agreement, and the Sale Transaction and in entering into the Purchase Agreement and related or
ancillary agreements thereto (collectively, the “Related Agreements”). The Debtors’ entry into
and performance under the Purchase Agreement and the Related Agreements (1) are a result of due
deliberation by the Debtors and constitute a sound and reasonable exercise of the Debtors’ business
judgment consistent with their fiduciary duties; (ii) provide value to and are beneficial to the
Debtors’ estates, and are in the best interests of the Debtors and their stakeholders; and (iii) are
reasonable and appropriate under the circumstances. Business justifications for the Sale
Transaction include, but are not limited to, the following: (a) the Purchase Agreement constitutes
the highest and best offer received for the Purchased Assets; (b) the Purchase Agreement presents
the best opportunity to maximize the value of the Purchased Assets on a going-concern basis and

avoid decline and devaluation of the Purchased Assets; (c¢) unless the Sale Transaction and all of
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the other transactions contemplated by the Purchase Agreement are concluded expeditiously, as
provided for pursuant to the Purchase Agreement, recoveries to the Debtors’ creditors may be
materially diminished; (d) the value of the Debtors’ estates will be maximized through the sale of
the Purchased Assets pursuant to the Purchase Agreement; and (e) the Purchase Agreement
presents the best opportunity for continued employment for a significant number of the Debtors’
employees; and (f) the Purchase Agreement presents the best opportunity to maintain mobile
service for the Debtors’ customers.

H. Compliance with Bidding Procedures. The Bidding Procedures were

substantively and procedurally fair to all parties. The Debtors, the Buyer, and their respective
counsel and other advisors have complied with the Bidding Procedures and the Bidding Procedures
Order in all material respects.

L Highest or Best Value. The Debtors and their advisors engaged in a robust and

extensive marketing and sale process over a period of over a year, both prior to the Commencement
Date and through the postpetition sale process, pursuant to the Bidding Procedures and the Bidding
Procedures Order. The Debtors conducted a fair and open sale process. The sale process, the
Bidding Procedures were non-collusive, duly noticed, and provided a full, fair, and reasonable
opportunity for any person or entity to make an offer to purchase the Purchased Assets. The
process conducted by the Debtors and their advisors pursuant to the Bidding Procedures resulted
in the highest or best value for the Purchased Assets for the Debtors and their estates, and any other
available transaction would not have yielded as favorable an economic result for the Debtors’
estates, creditors and other parties in interest.

J. Fair Consideration. The consideration to be paid by the Buyer under the Purchase

Agreement (1) constitutes fair and reasonable consideration for the Purchased Assets, (i) is the



22-10615 Doc 13-2 Filed 05/16/22 Entered 05/16/22 00:52:58  Exhibit B -
Proposed Form of Sale Order Pg 7 of 37

highest and best offer for the Purchased Assets, (iii) will provide a greater recovery for the Debtors’
estates and creditors than would be provided by any other practically available alternative, and
(iv) constitutes reasonably equivalent value and fair consideration under the Bankruptcy Code and
other laws of the United States, any state, territory, possession, the District of Columbia, or any
other applicable jurisdiction with laws substantially similar to the foregoing.

K. No Successor or Other Derivative Liability. By consummating the Sale

Transaction pursuant to the Purchase Agreement: (i) Buyer is not a mere continuation of any Seller
or any other Debtor or any Debtor’s estate, and there is no continuity, no common identity, and no
continuity of enterprise between Buyer and any Debtor; (ii) Buyer is not a successor to any Debtor
or any Debtor’s estate by reason of any theory of law or equity, and the Sale Transaction does not
amount to a consolidation, merger, or de facto merger of Buyer and the Debtors; and (iii) neither
Buyer nor any of its successors, assigns, members, partners, principals, and shareholders (or
equivalent) shall assume or in any way be responsible for any obligation or liability of any Debtor
(or any Affiliates thereof) and/or any Debtor’s estate, including any obligation under any collective
bargaining agreement or labor practice agreement, except as expressly provided in the Purchase
Agreement. The sale and transfer of the Purchased Assets to the Buyer, including the assumption
by the Debtors and assignment, transfer, and/or sale to the Buyer of the Assumed Contracts, will
not subject the Buyer to any liability (including any successor liability) with respect to the
operation of the Debtors’ business prior to the Closing or by reason of such transfer, except that,
upon the Closing, the Buyer shall become liable for the applicable Assumed Liabilities.

L. No Sub Rosa Plan. The Sale Transaction neither impermissibly restructures the

rights of the Debtors’ creditors nor impermissibly dictates the terms of a liquidating plan of

reorganization of the Debtors. The Sale Transaction does not constitute a sub rosa or de facto plan
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of reorganization or liquidation as it does not propose to (i) impair or restructure existing debt of,
or equity interests in, the Debtors, (i1) impair or circumvent voting rights with respect to any plan
proposed by the Debtors, (ii1) circumvent Chapter 11 safeguards, such as those set forth in Sections
1125 and 1129 of the Bankruptcy Code, or (iv) classify claims or equity interests or extend debt
maturities.

M. Good Faith; No Collusion. The Debtors, the Buyer, and their respective counsel

and advisors, have negotiated, proposed, and entered into the Purchase Agreement, the Related
Agreements, and each of the transactions contemplated therein in good faith, without collusion
and from arm’s-length bargaining positions. The Buyer is a “good faith purchaser” and is acting
in good faith within the meaning of Section 363(m) of the Bankruptcy Code and, as such, is entitled
to all the protections afforded thereby. The Buyer has proceeded in good faith in all respects.
Specifically, (i) the Buyer recognized that the Debtors were free to deal with any other party
interested in acquiring the Purchased Assets; (ii) the Buyer complied with the provisions of the
Bidding Procedures Order; (iii) the Buyer’s bid was subjected to competitive Bidding Procedures
as set forth in the Bidding Procedures Order; (iv) the Buyer has not violated Section 363(n) of the
Bankruptcy Code by any action or inaction; and (v) all payments to be made by the Buyer and all
other material agreements or arrangements entered into by the Buyer and the Debtors in connection
with the Sale Transaction have been disclosed and are appropriate. The sale price in respect of the
Purchased Assets was not controlled by any agreement among potential bidders and neither the
Debtors nor the Buyer have engaged in collusion or any conduct that would cause or permit the
Purchase Agreement to be avoided or costs and damages to be imposed under Section 363(n) of
the Bankruptcy Code. The Purchase Agreement was not entered into for the purpose of hindering,

delaying, or defrauding creditors under the Bankruptcy Code or under laws of the United States,
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any state, territory, or possession, or the District of Columbia. The Buyer is not an “insider” or
“affiliate” of any of the Debtors, as those terms are defined in Section 101 of the Bankruptcy Code,
and no common identity of incorporators, directors, or controlling stockholders exists between the
Buyer and the Debtors.

N. Assumption and Assignment Notices. As evidenced by the certificates of service

filed with the Court, and in accordance with the provisions of the Bidding Procedures Order, the
Debtors have served prior to the Sale Hearing Assumption and Assignment Notices, which
provided notice of the Debtors’ intent to assume and assign the Assumed Contracts, including the
Supplemental Contracts, and of the related proposed Cure Costs upon each Counterparty to the
Assumed Contracts. The service of the Assumption and Assignment Notices was good, sufficient,
and appropriate under the circumstances and no further notice need be given with respect to the
Cure Costs for the assumption and assignment of the Assumed Contracts. All Counterparties have
had a reasonable opportunity to object both to the Cure Costs listed on the applicable Assumption
and Assignment Notice and to the assumption and assignment of the Assumed Contracts, including
the Supplemental Contracts, to the Buyer. No defaults exist in the Debtors’ performance under
the Assumed Contracts as of the date of this Sale Order other than the failure to pay the Cure Costs
or defaults that are not required to be cured.

0. Free and Clear Sale. The Debtors may sell the Purchased Assets free and clear of

all liens, claims (including those that constitute a “claim” as defined in section 101(5) of the
Bankruptcy Code), rights, liabilities, encumbrances, and other interests of any kind or nature
whatsoever against the Debtors or the Purchased Assets, including, without limitation, any debts
arising under or out of, in connection with, or in any way relating to, any acts or omissions,

obligations, demands, guaranties, rights, contractual commitments, restrictions, product liability
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claims, environmental liabilities, employee pension or benefit plan claims, multiemployer benefit
plan claims, retiree healthcare or life insurance claims, or claims for Taxes of or against the
Debtors, any claims under, and any derivative, vicarious, transferee or successor liability claims,
rights or causes of action (whether in law or in equity, under any law, statute, rule or regulation of
the United States, any state, territory, or possession, or the District of Columbia), whether arising
prior to or subsequent to the commencement of these Chapter 11 cases, whether known or
unknown, and whether imposed by agreement, understanding, law, equity, or otherwise arising
under or out of, in connection with, or in any way related to the Debtors, the Debtors’ interests in
the Purchased Assets, the operation of the Debtors’ business before the effective time of the
Closing pursuant to the Purchase Agreement, or the transfer of the Debtors’ interests in the
Purchased Assets to the Buyer, and all Excluded Liabilities (collectively, excluding any Assumed
Liabilities, the “Claims”), because, in each case, one or more of the standards set forth in Section
363(f)(1)—(5) of the Bankruptcy Code have been satisfied; provided that nothing herein shall be
deemed, or construed as, a ruling or determination by this Court that the Assumed Liabilities
encumber the Purchased Assets. Without limiting the generality of the foregoing, “Claims” shall
include any and all liabilities or obligations whatsoever arising under or out of, in connection with,
or in any way relating to: (i) any of the employee benefit plans, including any Claims related to
unpaid contributions or current or potential withdrawal or termination liability; (ii) any of the
Debtors’ collective bargaining agreements; (iii) the Worker Adjustment and Retraining
Notification Act of 1988; or (iv) any of the Debtors’ current and former employees. Those holders
of Claims who did not object (or who ultimately withdrew their objections, if any) to the Sale
Transaction or the Sale Motion are deemed to have consented pursuant to Section 363(f)(2) of the

Bankruptcy Code. Those holders of Claims who did object that have an interest in the Purchased
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Assets could be compelled in a legal or equitable proceeding to accept money satisfaction of such
Claim pursuant to Section 363(f)(5) or fall within one or more of the other subSections of Section
363(f) of the Bankruptcy Code and, therefore, are adequately protected by having their Claims that
constitute interests in the Purchased Assets, if any, attach solely to the proceeds of the Sale
Transaction ultimately attributable to the property in which they have an interest, in the same order
of priority and with the same validity, force, and effect that such holders had prior to the Sale
Transaction, subject to any defenses of the Debtors.

P. Buyer’s Reliance on Free and Clear Sale. The Buyer would not have entered

into the Purchase Agreement and would not consummate the transactions contemplated thereby if
the sale of the Purchased Assets was not free and clear of all Interests and Claims, or if the Buyer
would, or in the future could, be liable for any such Interests or Claims, including, as applicable,
certain liabilities related to the Business that will not be assumed by the Buyer, as described in the
Purchase Agreement. A sale of the Purchased Assets other than one free and clear of all Interests
and Claims would adversely impact the Debtors, their estates, and their creditors, and would yield
substantially less value for the Debtors’ estates, with less certainty than provided under the Sale
Transaction.

Q. The total consideration to be provided under the Purchase Agreement reflects the
Buyer’s reliance on this Sale Order to provide it, pursuant to Sections 105(a) and 363(f) of the
Bankruptcy Code, with title to and possession of the Purchased Assets free and clear of all Interests
and Claims (including, without limitation, any potential derivative, vicarious, transferee, or
successor liability Interests or Claims).

R. Assumption _and Assignment of Assumed Contracts. The assumption and

assignment of the Assumed Contracts are integral to the Purchase Agreement, are in the best

11
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interests of the Debtors and their estates, and represent the valid and reasonable exercise of the
Debtors’ sound business judgment. Specifically, the assumption and assignment of the Assumed
Contracts (1) is necessary to sell the Purchased Assets to the Buyer, (ii) allows the Debtors to sell
their business to the Buyer as a going concern, (iii) limits the losses suffered by counterparties to
the Assumed Contracts, and (iv) maximizes the recoveries to other creditors of the Debtors by
avoiding claims against the Debtors’ estates that would arise from the Debtors’ rejection of the
Assumed Contracts. Any Counterparty to any Transferred Contract, including any Supplemental
Contract, that has not actually filed with the Court an objection to such assumption or to such
assignment as of the date specified in the Bidding Procedures Order (as such date may have been
modified or extended in accordance with the terms of the Bidding Procedures Order) is deemed to
have consented to such assumption and assignment.

S. Adequate Assurance of Future Performance. Counterparties to Assumed

Contracts, including the Supplemental Contracts, were provided with notice and adequate
assurance of future performance for the Buyer (see Affidavit of Service (ECF No. [ ])) and were
required to file any objections to Buyer’s ability to provide adequate assurance of future
performance as contemplated under Sections 365(b)(1)(C) and 365(f)(1) of the Bankruptcy Code
(“Adequate Assurance Objections”), by established deadlines. Counterparties to Assumed
Contracts, including the Supplemental Contracts, that failed to timely file an Adequate Assurance
Objection are forever barred from objecting to the assumption and assignment of such Assumed
Contracts. Based on evidence adduced at the hearing and based on the record in these Chapter 11
cases, to the extent necessary, the Debtors have satisfied the requirements of Section 365 of the
Bankruptcy Code, including Sections 365(b)(I1)(A), 365(b)(1)(B), 365(b)(1)(C), and 365(f) of the

Bankruptcy Code, in connection with the sale and assumption and assignment of the Assumed
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Contracts to the extent provided under the Purchase Agreement and (i) Buyer will cure, in
accordance with the terms set forth in this Sale Order and the Purchase Agreement, any default
existing prior to the date of the assumption the applicable Transferred Contract, within the meaning
of Section 365(b)(1)(A) of the Bankruptcy Code; (ii) Sellers have provided compensation or
adequate assurance of compensation to any party for any actual pecuniary loss to such party
resulting from a default prior to the date hereof under any of the Assumed Contracts, within the
meaning of Section 365(b)(1)(B) of the Bankruptcy Code; (iii) Buyer has provided adequate
assurance of future performance of and under the Assumed Contracts, within the meaning of
Sections 365(b)(1) and 365(f)(2) of the Bankruptcy Code based on the Buyer Declaration and the
other evidence adduced at the Sale Hearing. With respect to each of the Assumed Contracts, the
Debtors have met all applicable requirements of Section 365(b) of the Bankruptcy Code.
Accordingly, the Assumed Contracts may be assumed by the Debtors and assigned to the Buyer
as provided under the Purchase Agreement. The assumption and assignment of each Transferred
Contract is approved notwithstanding any provision in such Transferred Contract or other
restrictions prohibiting its assignment or transfer. The applicable Assumption and Assignment
Notice(s) provided by the Debtors is also sufficient to advise the non-Debtor counterparties to the
Assumed Contracts that, pursuant to the Purchase Agreement, the Buyer’s decision on which
executory contracts and unexpired leases will be assumed and assigned may not be made until
immediately prior to the Closing.

T. Validity of Transfer. As of the Closing and payment of the Purchase Price, the

transfer of the Purchased Assets to the Buyer will be a legal, valid, and effective transfer of the
Purchased Assets, and will vest the Buyer with all right, title, and interest of the Debtors in and to

the Purchased Assets, free and clear of all Claims. The consummation of the Sale Transaction is
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legal, valid, and properly authorized under all applicable provisions of the Bankruptcy Code,
including, without limitation, Sections 105(a), 363(b), 363(f), 363(m), 365(b), and 365(f) of the
Bankruptcy Code and all of the applicable requirements of such Sections have been complied with
in respect of the Sale Transaction.

U. The Debtors (i) have full corporate or limited liability company (as applicable)
power and authority to execute the Purchase Agreement, the Related Agreements, all other
documents contemplated thereby, and the Sale Transaction has been duly and validly authorized
by all necessary corporate action of the Debtors, (ii) have all of the corporate or limited liability
company (as applicable) power and authority necessary to consummate the transactions
contemplated by the Purchase Agreement and the Related Agreements; and (iii) upon entry of this
Sale Order, other than any consents identified in the Purchase Agreement (including with respect
to antitrust matters), need no consent or approval from any other Person to consummate the Sale
Transaction.

V. Purchased Assets are Property of the Estates. The Purchased Assets constitute

property of, and good title is vested in, the Debtors’ estates within the meaning of Section 541(a)
of the Bankruptcy Code. The Debtors are the sole and rightful owners of the Purchased Assets
with all right, title, and interest to transfer and convey the Purchased Assets to the Buyer, and no
other Person has any ownership right, title, or interests therein.

W. Valid and Binding Contract. The Purchase Agreement is a valid and binding

contract between the Debtors and the Buyer and shall be enforceable pursuant to its terms. The
Purchase Agreement, the Sale Transaction, and the consummation thereof shall be specifically

enforceable against and binding upon (without posting any bond) the Debtors and any Chapter 7
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or Chapter 11 trustee appointed in these Chapter 11 cases, and shall not be subject to rejection or
avoidance by the foregoing parties or any other Person.

X. Other than claims arising under the Purchase Agreement, the Debtors agree and
acknowledge that they have no claims against the Buyer.

Y. Waiver of Bankruptcy Rules 6004(h) and 6006(d). Based on the record at the

Sale Hearing, and for the reasons stated on the record at the Sale Hearing, the sale of the Purchased
Assets must be approved and consummated promptly in order to preserve the value of the
Purchased Assets. Therefore, time is of the essence in consummating the Sale Transaction, and
the Debtors and the Buyer intend to close the Sale Transaction as soon as reasonably practicable.
The Debtors have demonstrated compelling circumstances and good, sufficient, and sound
business purposes and justifications for the immediate approval and consummation of the Sale
Transaction as contemplated by the Purchase Agreement. Accordingly, there is cause to lift the
stay contemplated by Bankruptcy Rules 6004(h) and 6006(d) with regards to the transactions
contemplated by this Sale Order.

Z. Personally Identifiable Information. As contemplated in the Purchase

Agreement, and subject to the terms of this Sale Order, the sale to the Buyer under the Purchase
Agreement of any personally identifiable information (as such term is defined in section 101(41A)
of the Bankruptcy Code) (“PII”) is consistent with the privacy policy of the Debtors in effect on
the date of commencement of these Chapter 11 cases (the “Privacy Policy”’). Moreover, the Buyer
has agreed to adhere to the Privacy Policy. The contemplated transaction satisfies the requirements
of Section 363(b)(1) with respect to PII.

AA. Single Integrated Transaction. The Purchase Agreement and Sale Transaction

must be approved and the Closing must occur to preserve the value of the Debtors’ assets. Entry
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of this Sale Order approving the Purchase Agreement and all provisions thereof is a necessary
condition precedent to Buyer consummating the Sale Transaction. The transactions contemplated
by the Purchase Agreement are inextricably linked technically and economically and collectively
constitute a single, integrated transaction.

BB. Legal and Factual Bases. The legal and factual bases set forth in the Sale Motion

and at the Sale Hearing establish just cause for the relief granted herein.

NOW, THEREFORE, IT IS ORDERED THAT:

1. Sale Motion is Granted. The Sale Motion and the relief requested therein (to the

extent not previously granted by this Court pursuant to the Bidding Procedures Order or otherwise)
is granted and approved as set forth herein.

2. Objections Overruled. All objections (except for Cure Objections, if any, that

have been adjourned, solely to the extent such objections relate to any asserted cure or adequate
assurance obligations pursuant to Sections 365(b)(1)(A) and (B) of the Bankruptcy Code), if any,
to the Sale Motion or the relief requested therein that have not been withdrawn with prejudice,
waived, or settled as announced to the Court at the Sale Hearing or by stipulation filed with the
Court, and all reservations of rights included therein, are hereby overruled on the merits with
prejudice.

3. Notice. Notice of the Sale Motion, the Bidding Procedures, the Sale Hearing, the
Sale Transaction, the sale of the Purchased Assets free and clear of any Interests or Claims, the
assumption and assignment of the Assumed Contracts, and the Proposed Sale Order was adequate,
reasonable, appropriate, and equitable under the circumstances and complied in all respects with
Section 102(1) of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 6006, and all

applicable Local Bankruptcy Rules.
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4. Fair Purchase Price. The consideration provided by the Buyer pursuant to the

Purchase Agreement (a) is fair and adequate; (b) constitutes reasonably equivalent value and fair
consideration under the Bankruptcy Code and under the laws of the United States, any state,
territory, possession, or the District of Columbia (including the Uniform Fraudulent Transfer Act,
the Uniform Fraudulent Conveyance Act, and similar laws); and (c) will provide an equal or greater
recovery for the Debtors’ creditors than would be provided by any other reasonably practicable
available alternative.

5. Approval of Purchase Agreement. The Purchase Agreement and all transactions

contemplated therein (including, but not limited to, all Related Agreements contemplated thereby),
and all of the terms and conditions thereof, are hereby approved as a valid exercise of the Debtors’
business judgment. Pursuant to Sections 105(a), 363, and 365 of the Bankruptcy Code, the Debtors
are authorized to perform under and make all payments required by the Purchase Agreement and
all Related Agreements as and when due thereunder without further order of the Court. The failure
specifically to include any particular provision of the Purchase Agreement in this Sale Order shall
not diminish or impair the effectiveness of such provision, it being the intent of the Court that the
Purchase Agreement (including, but not limited to, all Related Agreements contemplated thereby)
be authorized and approved in its entirety.

Sale and Transfer of Purchased Assets

6. Pursuant to Sections 105(a), 363(b), and 365 of the Bankruptcy Code, the Debtors,
acting by and through their existing agents, representatives and officers, are authorized and
empowered, without further order of the Court, to take any and all actions necessary or appropriate
to: (1) consummate and close the Sale Transaction pursuant to and in accordance with the terms
and conditions of the Purchase Agreement; (ii) transfer and assign all right, title, and interest in

and to all Purchased Assets, property, licenses, and rights to be conveyed in accordance with the
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terms and conditions of the Purchase Agreement; and (iii) execute and deliver, perform under,
consummate, and implement the Purchase Agreement and all additional instruments and
documents that may be reasonably necessary or desirable to implement the Purchase Agreement
and the Sale Transaction, including any Related Agreements, or as may be reasonably necessary
or appropriate to the performance of the obligations as contemplated by the Purchase Agreement
and such other ancillary documents. The Purchased Assets shall be transferred to the Buyer, and
upon the Closing, such transfer shall (a) be valid, legal, binding, and effective; and (b) vest the
Buyer with all right, title, and interest of the Debtors in and to the Purchased Assets.

7. All Persons that are currently in possession of any or all of the Purchased Assets
are hereby directed to surrender possession of such Purchased Assets to the Buyer at Closing. To
the extent required by the Purchase Agreement, the Debtors agree to exercise commercially
reasonable efforts to assist the Buyer in assuring that all Persons that are presently, or on the
Closing Date may be, in possession of any or all of such Purchased Assets will surrender
possession of the Purchased Assets to either (a) the Debtors before the Closing Date, or (b) the
Buyer on or after the Closing Date.

8. All Persons are prohibited from taking any action to adversely affect or interfere
with the ability of the Debtors to transfer the Purchased Assets to the Buyer in accordance with
the Purchase Agreement and this Sale Order; provided that the foregoing restriction shall not
prevent any party from appealing this Sale Order in accordance with applicable law or opposing
any appeal of this Sale Order.

0. Each and every any federal, state, local, or foreign government or governmental or

regulatory authority, agency, board, bureau, commission, court, department, or other governmental
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entity is hereby directed to accept any and all documents and instruments necessary and
appropriate to consummate the transactions contemplated by the Purchase Agreement.

10. To the maximum extent available under applicable law, and to the extent provided
for under the Purchase Agreement, the Buyer shall be authorized, as of the Closing Date, to operate
under any license, permit, registration, application, and governmental authorization or approval of
the Debtors with respect to the Purchased Assets for a reasonable period of time pending Buyer’s
obtaining of any licenses, permits, registrations, applications, and/or governmental authorizations
or approvals in its own name. To the maximum extent available under applicable law, and to the
extent provided for under the Purchase Agreement, all such licenses, permits, registrations,
applications, and governmental authorizations and approvals are deemed to have been transferred
to the Buyer as of the Closing Date and shall remain in place for the Buyer’s benefit until either
new licenses and permits are obtained or existing licenses and permits are transferred in accordance
with applicable administrative procedures. To the extent provided by section 525 of the
Bankruptcy Code, no governmental unit may revoke or suspend any grant, permit, or license
relating to the operation of the Purchased Assets sold, transferred, assigned, or conveyed to Buyer
on account of the filing or pendency of these Chapter 11 cases or the consummation of the Sale
Transaction.

11. On the Closing Date, this Sale Order shall be considered and constitute for any and
all purposes a full and complete general assignment, conveyance, and transfer of the Purchased
Assets under the Purchase Agreement or a bill of sale or assignment transferring good and
marketable, indefeasible title and interest in and to all of the Purchased Assets to the Buyer.

Transfer of Assets Free and Clear

12. Pursuant to Sections 105(a), 363(b), 363(f), 365(b), and 365(f) of the Bankruptcy

Code, upon the Closing Date and pursuant to and except as otherwise set forth in the Purchase
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Agreement, the Purchased Assets shall be transferred to Buyer free and clear of all encumbrances,
claims (as defined in section 101(5) of the Bankruptcy Code), interests, and liens, including the
Excluded Liabilities, mortgages, restrictions, hypothecations, charges, indentures, loan
agreements, instruments, collective bargaining agreements, leases, licenses, options, deeds of trust,
security interests, possessory interests (including those under section 365(h) of the Bankruptcy
Code), other interests, conditional sale or other title retention agreements, pledges, and other liens
(including mechanics’, materialman’s, and other consensual and non-consensual liens and
statutory liens), judgments, demands, encumbrances, rights of first refusal, offsets, contracts,
recoupment, rights of recovery, claims for reimbursement, contribution, indemnity, exoneration,
products liability, alter-ego, environmental, or tax, decrees of any court or foreign or domestic
governmental entity, or charges of any kind or nature, if any, including any restriction on the use,
voting, transfer, receipt of income or other exercise of any attributes of ownership, debts arising
in any way in connection with any agreements, acts, or failures to act, including any pension
liabilities, retiree medical benefit liabilities, liabilities related to the Employee Retirement Income
Security Act of 1974, as amended (“ERISA™), liabilities related to the Internal Revenue Code, or
any other liability relating to Debtors’ current and former employees, including any liabilities
under any collective bargaining agreement or labor practice agreement, retiree healthcare or life
insurance claims or claims for Taxes of or against the Debtors (except as otherwise provided for
in the Purchase Agreement), and any derivative, vicarious, transferee or successor liability claims,
rights or causes of action (whether in law or in equity, under any law, statute, rule, or regulation
of the United States, any state, territory, or possession thereof or the District of Columbia), whether
arising prior to or subsequent to the Commencement Date, of the Debtors or any of the Debtors’

predecessors or Affiliates, claims, whether known or unknown, choate or inchoate, filed or unfiled,

20



22-10615 Doc 13-2 Filed 05/16/22 Entered 05/16/22 00:52:58  Exhibit B -
Proposed Form of Sale Order Pg 21 of 37

scheduled or unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or unperfected,
allowed or disallowed, contingent or non-contingent, liquidated or unliquidated, matured or
unmatured, material or nonmaterial, disputed or undisputed, whether arising prior to or subsequent
to the commencement of these bankruptcy cases, and whether imposed by agreement,
understanding, law, equity or otherwise, including claims otherwise arising under doctrines of
successor liability (other than Assumed Liabilities and Permitted Liens) (collectively, the
“Interests or Claims”), with all such Interests or Claims to attach to the cash proceeds of the Sale
Transaction in the order of their priority, with the same validity, force, and effect that they now
have as against the Purchased Assets, subject to any claims and defenses the Debtors may possess
with respect thereto. Without limiting the generality of the foregoing, “Interests or Claims” shall
include any and all liabilities or obligations whatsoever arising under or out of, in connection with,
or in any way relating to (in each case, other than Assumed Liabilities and Permitted Liens) (a) any
labor agreements or any of the employee benefit plans, including any Interests or Claims related
to unpaid contributions or current or potential withdrawal or termination liability; (b) any of the
Debtors’ collective bargaining agreements; (¢) the Worker Adjustment and Retraining Notification
Act of 1988, as amended, or other comparable state or local law; and (d) any of the Debtors’ current
and former employees.

13. Those holders of Interests or Claims who did not object (or who ultimately
withdrew their objections, if any) to the Sale Transaction are deemed to have consented pursuant
to section 363(f)(2) of the Bankruptcy Code. Those holders of Interests or Claims who did object
that have an interest in the Purchased Assets could be compelled in a legal or equitable proceeding
to accept money satisfaction of such Interest or Claim pursuant to section 363(f)(5) or fall within

one or more of the other subSections of section 363(f) of the Bankruptcy Code and are therefore
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adequately protected by having their Interests or Claims that constitute interests in the Purchased
Assets, if any, attach solely to the proceeds of the Sale Transaction ultimately attributable to the
property in which they have an interest, in the same order of priority and with the same validity,
force, and effect that such holders had prior to the Sale Transaction, subject to any defenses of the
Debtors. Nothing herein shall be deemed or construed as a ruling or determination by this Court
that the Assumed Liabilities encumber the Purchased Assets.

14.  Except to the extent included in Assumed Liabilities or Permitted Liens, or to
enforce the Purchase Agreement, all persons and entities (and their respective successors and
assigns), including all lenders, debt security holders, equity security holders, governmental, tax,
and regulatory authorities, governmental units, lenders, parties to executory contracts and
unexpired leases, contract Counterparties, customers, licensors, litigation claimants, employees
and former employees, dealers and sale representatives, pension plans, labor unions, trade
creditors, and any other creditors holding Interests or Claims against the Debtors or the Purchased
Assets (whether known or unknown, legal or equitable, matured or unmatured, contingent or non-
contingent, liquidated or unliquidated, asserted or unasserted, whether arising prior to or
subsequent to the commencement of these Chapter 11 cases, whether imposed by agreement,
understanding, law, equity, or otherwise), arising under or out of, in connection with, or in any
way relating to, the Debtors, the transfer of the Purchased Assets to Buyer, or the Purchased Assets
or the Debtors’ businesses prior to the Closing Date, hereby are forever barred, estopped, and
permanently enjoined from asserting any Interests or Claims relating to the Purchased Assets or
the transfer of the Purchased Assets against Buyer or its successors, designees, assigns, or property,
or the Purchased Assets transferred to Buyer, including, without limitation, taking any of the

following actions with respect to or based on any Interest or Claim relating to the Purchased Assets
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or the transfer of the Purchased Assets to Buyer (other than Assumed Liabilities): (a) commencing
or continuing in any manner any action or other proceeding against Buyer or its successors or
assigns, assets or properties; (b) enforcing, attaching, collecting, or recovering in any manner any
judgment, award, decree, or order against Buyer or its successors or assigns, assets, or properties;
(c) creating, perfecting, or enforcing any Interest or Claims against Buyer, its successors or assigns,
assets or properties; (d) asserting an Interest or Claims as a setoff, right of subrogation, or
recoupment of any kind against any obligation due Buyer or its successors or assigns;
(e) commencing or continuing any action in any manner or place that does not comply, or is
inconsistent, with the provisions of this Sale Order or the agreements or actions contemplated or
taken in respect thereof; or (f) interfering with, preventing, restricting, prohibiting, or otherwise
enjoining the consummation of the Sale Transaction. No such persons or entities shall assert or
pursue against Buyer or its successors or assigns any such Interest or Claim.

15. This Sale Order (a) shall be effective as a determination that, as of the Closing, all
Interests or Claims have been unconditionally released, discharged, and terminated as to the Buyer
and the Purchased Assets, and that the conveyances and transfers described herein have been
effected; and (b) is and shall be binding upon and govern the acts of all Persons, including all filing
agents, filing officers, title agents, title companies, recorders of mortgages, recorders of deeds,
registrars of deeds, administrative agencies, governmental departments, secretaries of federal,
state, county, and local officials, and all other Persons who may be required by operation of law,
the duties of their office, or contract, to accept, file, register, or otherwise record or release any
documents or instruments that reflect that the Buyer is the assignee and owner of the Purchased
Assets free and clear of all Interests or Claims, or who may be required to report or insure any title

or state of title in or to any lease (all such entities being referred to as “Recording Officers™). All
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Recording Officers are authorized and specifically directed to strike recorded encumbrances,
claims, liens, and other interests against the Purchased Assets recorded prior to the date of this
Sale Order. A certified copy of this Sale Order may be filed with the appropriate Recording
Officers to evidence cancellation of any recorded encumbrances, claims, liens, and other interests
against the Purchased Assets recorded prior to the date of this Sale Order. All Recording Officers
are hereby directed to accept for filing any and all of the documents and instruments necessary and
appropriate to consummate the transactions contemplated by the Purchase Agreement and Related
Agreements.

16.  As of and after the Closing, (a) each of the Debtors’ creditors is hereby authorized
and directed to execute such documents and take all other actions as may be necessary to release
its Interests or Claims in the Purchased Assets (if any) as such Interests or Claims may have been
recorded or may otherwise exist; and (b) any Purchased Asset that may be subject to a statutory or
mechanic’s lien shall be turned over and such liens shall attach to the proceeds of the Sale
Transaction in the same priority they currently enjoy with respect to the Purchased Asset.

17. Following the Closing, no holder of any Interest or Claim shall interfere with the
Purchaser’s title to or quiet use and enjoyment of the Purchased Assets based on or related to any
such Interest or Claim or based on any actions the Debtors may take in these Chapter 11 cases.

No Successor or Other Derivative Liability

18.  Buyer and its successors and assigns, members, partners, principals, and
shareholders (or equivalent) are not and shall not be deemed or considered to (a) be a legal
successor, or otherwise be deemed a successor to any of the Debtors or their estates; (b) have, de
facto or otherwise, merged with or into any of the Debtors or their estates; (c) have a common
identity with the Debtors; (d) have a continuity of enterprise with the Debtors; or (e) be a

continuation or substantial continuation, or be holding itself out as a mere continuation, of any of
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the Debtors or their respective estates, businesses, or operations, in each case, by any law or equity,
and the Buyer has neither assumed nor is it in any way responsible for any liability or obligation
of the Debtors or the Debtors’ estates, except with respect to the Assumed Liabilities. Except as
expressly set forth in the Purchase Agreement, the Buyer and its respective successors and assigns,
members, partners, principals and shareholders (or equivalent) shall have no (i) liability or
responsibility for any Claim against the Debtors; (ii) liability or responsibility with respect to any
Interests or Claims or Excluded Liability and shall not be required to satisfy the same in any
manner, whether at law or in equity, whether by payment, setoff or otherwise, directly or indirectly;
or (iii) successor, transferee, or vicarious liability of any kind or character, including, without
limitation, under any theory of foreign, federal, state, or local antitrust, environmental, successor,
tax, ERISA, assignee or transferee liability, labor, product liability, employment, de facto merger,
substantial continuity, or other law, rule, regulation, or doctrine, whether known or unknown as of
the Closing Date, now existing or hereafter arising, whether asserted or unasserted, fixed or
contingent, liquidated or unliquidated, with respect to the Debtors or any obligations of the Debtors
arising prior to the Closing Date, including, without limitation, liabilities on account of any Taxes
or other Governmental Authority fees, contributions, or surcharges, in each case, arising, accruing,
or payable under, out of, in connection with, or in any way relating to, the operation of the
Purchased Assets prior to the Closing Date or arising based on actions of the Debtors or their
Affiliates taken after the Closing Date

19. Notwithstanding any provision of this Order to the contrary, the Debtors’ Privacy

Policy shall remain in effect, and Buyer will continue to adhere to the terms and provisions of such

policy.
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20.  Without limiting the effect or scope of the foregoing, as of the Closing (except as
expressly set forth in the Purchase Agreement), the Buyer and its affiliates, members, successors,
and assigns shall have no liability for any Interest, Claim, or Excluded Liabilities, whether known
or unknown as of the Closing Date, now existing or hereafter arising, whether fixed or contingent,
whether derivatively, vicariously, as a transferee or successor or otherwise, of any kind, nature, or
character whatsoever, by reason of any theory of law or equity, including, without limitation,
Interests or Claims arising under (a) any employment or labor agreements, including without
limitation, any Affected Labor Agreement or the termination thereof; (b) any pension, welfare,
compensation, or other employee benefit plans, agreements, practices, and programs, including,
without limitation, any pension plan of or related to any of the Debtors or any Debtor’s affiliates
or predecessors or any current or former employees of any of the foregoing, including, without
limitation, the Employee Benefit Plans and any participation or other agreements related to the
Employee Benefit Plans, or the termination of any of the foregoing; (c) the Debtors’ business
operations or the cessation thereof; (d) any litigation involving one or more of the Debtors; and
(e) any employee, workers’ compensation, occupational disease, or unemployment or temporary
disability related law, including, without limitation, claims that might otherwise arise under or
pursuant to (1) ERISA, (ii) the Fair Labor Standards Act, (iii) Title VII of the Civil Rights Act of
1964, as amended, (iv) the Federal Rehabilitation Act of 1973, (v) the National Labor Relations
Act, (vi) the Worker Adjustment and Retraining Notification Act of 1988, (vii) the Age
Discrimination and Employee Act of 1967 and Age Discrimination in Employment Act, as
amended, (viii) the Americans with Disabilities Act, (ix) the Consolidated Omnibus Budget
Reconciliation Act of 1985, as amended, (x) the Multiemployer Pension Plan Amendments Act of

1980, (xi) state and local discrimination laws, (xii) state and local unemployment compensation

26



22-10615 Doc 13-2 Filed 05/16/22 Entered 05/16/22 00:52:58  Exhibit B -
Proposed Form of Sale Order Pg 27 of 37

laws or any other similar state and local laws, (xiii) state workers’ compensation laws, (xiv) any
other state, local, or federal employee benefit laws, regulations, or rules relating to, wages,
benefits, employment, or termination of employment with any of the Debtors or their predecessors;
(xv) any antitrust laws; (xvi) any product liability or similar laws, whether state, federal, or
otherwise; (xvii) any environmental laws, rules, or regulations, including, without limitation, under
the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. §§
9601, et seq., or similar state statutes; (xviii) any bulk sales or similar laws; (xix) any federal, state,
or local tax statutes, regulations, or ordinances, including, without limitation, the Internal Revenue
Code; and (xx) any common law doctrine of de facto merger or successor or transferee liability,
successor-in-interest liability theory, or any other theory of or related to successor liability, in each
case whether known or unknown as of the Closing, now existing or hereafter arising, whether
asserted or unasserted, fixed or contingent, liquidated or unliquidated with respect to the Debtors
or any obligations of the Debtors arising prior to the Closing Date, including, but not limited to,
liabilities on account of any taxes arising, accruing, or payable under, out of, in connection with,
or in any way relating to, the operation of the Purchased Assets prior to each applicable Closing
Date or arising based on actions of the Debtors taken after each applicable Closing Date.

Assumption and Assienment of Assumed Contracts

21.  Pursuant to Sections 105(a), 363, and 365 of the Bankruptcy Code, and subject to
and conditioned upon the occurrence of the Closing Date, Sellers’ assumption and assignment to
Buyer, and Buyer’s assumption on the terms set forth in the Purchase Agreement of the Assumed
Contracts (including, for the avoidance of doubt, any Supplemental Contracts included on a
Supplemental Assumption and Assignment Notice) is hereby approved in its entirety, and the
requirements of section 365 of the Bankruptcy Code with respect thereto are hereby deemed

satisfied, subject to resolution of pending objections as provided in the Bidding Procedures Order.
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22. Subject to and condition upon the occurrence of the Closing Date, the Debtors are
hereby authorized, in accordance with Sections 105(a), 363, and 365 of the Bankruptcy Code, to
assume and assign the Assumed Contracts to the Buyer free and clear of all Interests and Claims
(including all Excluded Liabilities), and to execute and deliver to the Buyer such documents or
other instruments as may be necessary to assign and transfer the Assumed Contracts to the Buyer
as provided in the Purchase Agreement.

23.  Upon the Closing, the Buyer shall be fully and irrevocably vested with all right,
title, and interest of the Debtors in and to the Assumed Contracts and, pursuant to section 365(k)
of the Bankruptcy Code, the Debtors shall be relieved from any further liability with respect to the
Assumed Contracts. The Buyer acknowledges and agrees that from and after the Closing, subject
to and in accordance with the Purchase Agreement, it shall comply with the terms of each assumed
and assigned Transferred Contract in their entirety, including any indemnification obligations
expressly contained in such Transferred Contract that could arise as a result of events or omissions
that occur from and after the Closing, unless any such provisions are not enforceable pursuant to
the terms of this Sale Order. The assumption by the Debtors and assignment to the Buyer of a
Transferred Contract shall not be, or result in, a default under any such Transferred Contract or
constitute a termination of any such Transferred Contract.

24. Buyer has provided adequate assurance of future performance for the Assumed
Contracts within the meaning of Sections 365(b)(1)(C) and 365(f)(2)(B) of the Bankruptcy Code.

25. All Cure Costs shall be determined in accordance with the Bidding Procedures
Order and paid in cash by the Buyer in accordance with the terms of the Purchase Agreement after
the Closing. Notwithstanding any provision of this Order to the contrary, objections not resolved

by the Closing date shall be resolved as set forth in the Bidding Procedures Order. Notwithstanding
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the existence of an objection as of the Closing date, if the Buyer maintains a cash reserve in the
lesser amount of (1) the amount asserted by an objecting Counterparty to be the correct Cure Cost,
or (2) an amount set by this Court, then the affected Contract or Lease shall be provisionally
assumed and assigned to the Buyer pending resolution of the objection through agreement of the
parties or by Court order.

26.  Payment of the Cure Costs by the Buyer shall (a) be in full satisfaction and cure of
any and all defaults under the Assumed Contracts, whether monetary or non-monetary, and (b)
compensate the Counterparties for any actual pecuniary loss resulting from such defaults. Each
Counterparty shall be forever barred, estopped, and permanently enjoined from asserting against
the Debtors or the Buyer, their respective affiliates, successors, or assigns, or the property of any
of them, any assignment fee, rent acceleration, rent increase on account of assignment, default,
breach, claim, pecuniary loss, or condition to assignment arising under or related to the Assumed
Contracts, existing as of the date that such Assumed Contracts are assumed or arising by reason of
the Closing. Nothing in this Sale Order shall affect the rights of the Buyer, to the extent such rights
are provided in the Purchase Agreement, to add or remove any Assumed Contracts to or from the
list of Assumed Contracts set forth in the Purchase Agreement up to 14 days after the Closing in
accordance with the terms thereof.

27. The Cure Costs for the Assumed Contracts, including the Supplemental Contracts,
for which no timely Cure Objection was filed are hereby fixed at the amounts set forth on the
applicable Assumption and Assignment Notices, and Counterparties to such Assumed Contracts
are forever bound by such Cure Costs. Pursuant to Sections 365(b)(1)(A) and (B) of the
Bankruptcy Code, Sellers or the Buyer shall pay to the applicable Counterparty the Cure Costs

relating to any Assumed Contracts for which no timely Cure Objection was filed on the Closing
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Date in accordance with the Purchase Agreement. Upon payment of such Cure Costs as provided
for herein, the Counterparties to such Assumed Contracts are hereby enjoined from taking any
action against the Debtors and the Debtors’ estates (and any respective successor entity), the Buyer
or the Purchased Assets with respect to any Claim for cure.

28. To the extent not resolved prior to entry of this Sale Order, the Debtors or the Buyer
shall maintain a cash reserve for any timely Cure Objection (the “Cure Cost Reserve”) filed with
respect to a Transferred Contract, including any Supplemental Contract, equal to the lesser of
(a) the amount the objecting Counterparty has asserted to be required to cure the asserted defaults
under the applicable Transferred Contract, and (b) such other cash reserve amount as may be
ordered by the Court, until a Cure Cost amount is agreed to by the parties or determined by the
Court. The resolution of Cure Objections for Assumed Contracts shall be adjourned to a date
undetermined until scheduled for hearing by the Debtors on at least twenty (20) days’ notice to the
Counterparty. Upon resolution of a Cure Objection, the Cure Cost Reserve shall be reduced as
appropriate, and such available cash shall be applied to the Obligations in accordance with the
terms of the DIP Orders.

29. Pursuant to Sections 365(f)(1) and (3), the Assumed Contracts shall be transferred
to, and remain in full force and effect for the benefit of, the Buyer in accordance with their
respective terms, including all obligations of the Buyer as the assignee of the Assumed Contracts,
notwithstanding any provision in any Transferred Contract or under applicable law (including,
without limitation, those of the type described in Sections 365(e)(1) and (f) of the Bankruptcy
Code) that prohibits, restricts, or conditions such assignment or transfer.

30. Pursuant to Sections 105(a), 363, and 365 of the Bankruptcy Code, all

Counterparties are forever barred and permanently enjoined from raising or asserting against the
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Debtors and the Debtors’ estates (and any respective successor entity) or the Buyer any defaults,
cross-defaults, breach, claim, pecuniary loss, rent accelerations, escalations, rent increase,
assignment fees, increases or any other fees charged to the Buyer or the Debtors existing as of the
date of assumption of the Assumed Contracts or as a result of the assumption or assignment of the
Assumed Contracts on the Closing Date. For the avoidance of doubt, and without limiting the
generality of the foregoing, any provision in a Transferred Contract, any other document, or under
applicable law that prohibits, restricts or otherwise impairs assignment of the Assumed Contracts
or the Buyer’s ability to operate the Purchased Assets is hereby void and of no force or effect,
including any provision that (a) requires any or all of the proceeds from the assignment of such
Transferred Contract be paid to or shared with the applicable Counterparty or distributed in a
manner inconsistent with the terms of the Purchase Agreement, an agreement between the Debtors
and the Buyer to assume and assign the Transferred Contract, or the intent of the Debtors and the
Buyer with respect to the distribution of such proceeds; (b) terminates any extension option rights
or any other rights of the Buyer under such Transferred Contract; (c) cross-defaults to or from any
other lease or executory contract that is not a Transferred Contract; (d) restricts the Buyer’s
operation of the Purchased Assets; or (e) requires a Counterparty’s consent prior to assignment of
the Transferred Contract to the Buyer.

31. Upon the Debtors’ assignment of Assumed Contracts to the Buyer under the
provisions of this Sale Order, no default shall exist under any Assumed Contracts, and no
Counterparty to any Assumed Contracts shall be permitted to declare a default by any Debtor or
the Buyer or otherwise take action against the Buyer as a result of any Debtor’s financial condition,
bankruptcy, or failure to perform any of its obligations under the relevant Transferred Contract.

Any provision in a Transferred Contract, other document, or under applicable law that prohibits or
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conditions the assignment or sublease of such Transferred Contract (including without limitation,
the granting of a lien therein) or allows the relevant Counterparty to terminate, recapture, impose
any penalty, condition on renewal or extension, or modify any term or condition upon such
assignment or sublease, constitutes an unenforceable anti-assignment provision that is void and of
no force or effect. The failure of the Debtors or the Buyer to enforce at any time one or more terms
or conditions of any Transferred Contract shall not be a waiver of such terms or conditions, or of
the Debtors’ and the Buyer’s rights to enforce every term and condition of the Transferred
Contract. Any party having the right to consent to the assumption or assignment of any Assumed
Contracts that failed to object to such assumption or assignment is deemed to have consented to
such assumption and assignment as required by section 365(c) of the Bankruptcy Code.

32. Statutory Mootness. The transactions contemplated by the Purchase Agreement

and Related Agreements are undertaken by the Buyer without collusion and in good faith, as that
term is used in section 363(m) of the Bankruptcy Code and, accordingly, the reversal or
modification on appeal of the authorization provided herein of the Sale Transaction shall neither
affect the validity of the Sale Transaction nor the transfer of the Purchased Assets or the assignment
of Assumed Contracts to the Buyer, free and clear of Interests or Claims, unless such authorization
is duly stayed before the Closing Date pending such appeal. The Buyer is a good faith purchaser
of the Purchased Assets and is entitled to all of the benefits and protections afforded by section
363(m) of the Bankruptcy Code. The Debtors and the Buyer will be acting in good faith if they
proceed to consummate the Sale Transaction at any time after entry of this Sale Order.

33. No Avoidance of Purchase Agreement. Neither the Debtors nor the Buyer has

engaged in any conduct that would cause or permit the Purchase Agreement or Related Agreements

to be avoided or costs and damages to be imposed under section 363(n) of the Bankruptcy Code.
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Accordingly, the Purchase Agreement, Related Agreements, and the Sale Transaction shall not be
avoidable under section 363(n) of the Bankruptcy Code, and no party shall be entitled to any
damages or other recovery pursuant to section 363(n) of the Bankruptcy Code in respect of the
Purchase Agreement, Related Agreements, or the Sale Transaction.

34.  Waiver of Bankruptcy Rules 6004(h), 6006(d), and 7062. Notwithstanding the

provisions of Bankruptcy Rules 6004(h), 6006(d), 7062, or any applicable provisions of the Local
Rules, this Sale Order shall not be stayed after the entry hereof, but shall be effective and
enforceable immediately upon entry, and the 14-day stay provided in Bankruptcy Rules 6004(h)
and 6006(d) is hereby expressly waived and shall not apply. Time is of the essence in closing the
Sale Transaction and the Debtors and the Buyer may close the Sale Transaction as soon as
practicable. Any party objecting to this Sale Order must exercise due diligence in filing an appeal
and pursuing a stay within the time prescribed by law and prior to the Closing Date, or risk its
appeal being foreclosed as moot.

35. Personally Identifiable Information. The Buyer is directed to adhere to the

Debtors’ policies disclosed to individuals prohibiting the transfer of personally identifiable
information concerning individuals to persons unaffiliated with the Debtors, as such policies
existed on the Petition Date, to the extent not modified subsequently in accordance with those
policies.

36. Binding Effect of Sale Order. The terms and provisions of the Purchase

Agreement and this Sale Order shall be binding in all respects upon the Debtors, their estates, and
their creditors, all holders of equity interests in the Debtors, all holders of any Interests or Claims
(whether known or unknown) against any Debtor, any holders of Interests or Claims against, or on

all or any portion of, the Purchased Assets, all Counterparties (including any collective bargaining
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agreement or labor agreement), Buyer and all successors and assigns of Buyer, leaseholders,
governmental units, and any trustees, examiners, or other fiduciary under any section of the
Bankruptcy Code, if any, subsequently appointed in any of these Chapter 11 cases or upon a
conversion to Chapter 7 under the Bankruptcy Code of these Chapter 11 cases. The terms and
provisions of the Purchase Agreement and this Sale Order shall inure to th