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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

  

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  x 

Chapter 11 

Case No. 12-12020 (MG) 

Jointly Administered 

In re: 

RESIDENTIAL CAPITAL, LLC, et al., 

 

Debtors. 

: 

: 

: 

: 

: 

: 

: 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  x 

 

STIPULATION AND ORDER REGARDING THE SALE 

OBJECTION OF AMBAC ASSURANCE CORPORATION AND 

THE SEGREGATED ACCOUNT OF AMBAC ASSURANCE CORPORATION 

 

WHEREAS, on May 14, 2012 (“Petition Date”), the above-captioned debtors 

(“Debtors”) filed voluntary petitions for relief under Chapter 11 of Title 11 of the United States 

Code (“Bankruptcy Code”);  

WHEREAS, also on the Petition Date, the Debtors filed the Motion Pursuant to 

11 U.S.C. §§ 105, 363(b), (f), and (m), 365 and 1123, and Fed. R. Bankr. P. 2002, 6004, 6006, 

and 9014 For Order: (A)(I) Authorizing and Approving Sale Procedures, Including Break-Up 

Fee and Expense Reimbursement; (II) Scheduling Bid Deadline and Sale Hearing; (III) Approv-

ing Form and Manner of Notice Thereof; and (IV) Granting Related Relief and (B)(I) Authoriz-

ing the Sale of Certain Assets Free and Clear of Liens, Claims, Encumbrances, and Other Inter-

ests; (II) Authorizing and Approving Asset Purchase Agreements Thereto; (III) Approving the 

Assumption and Assignment of Certain Executory Contracts and Unexpired Leases Related 

Thereto; and (IV) Granting Related Relief, Dkt. No. 61 (“Sale Motion”); 

WHEREAS, the Sale Motion sought approval of the sale of the Debtors’ mort-

gage loan origination and servicing platforms (“Sale”) to the highest or otherwise best bidder, 
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which the Debtors later determined to be Ocwen Loan Servicing, LLC (including its affiliates 

and any of its assignees or designees in connection with the Sale, “Ocwen”); 

WHEREAS, on October 12, 2012, Ambac Assurance Corporation and the Segre-

gated Account of Ambac Assurance Corporation (together, “Ambac”) timely filed the Objection 

and Reservation of Rights of Ambac Assurance Corporation and the Segregated Account of Am-

bac Assurance Corporation to Proposed Assumption and Assignment of Certain Executory Con-

tracts, Dkt. No. 1810 (“Ambac Objection”); 

WHEREAS, as set forth more fully in the Ambac Objection, Ambac provides fi-

nancial guarantee insurance in connection with certain of the Debtors’ securitization transactions 

(“RMBS Transactions”); 

WHEREAS, as set forth more fully in the Ambac Objection, before agreeing to 

insure securities issued in connection with any of the RMBS Transactions, Ambac contends that 

it negotiated a variety of rights and remedies related to servicing, including the right to terminate 

the servicers under certain circumstances (collectively, “Servicing-Related Rights”).  Pursuant to 

the Ambac Objection, Ambac objected to the proposed assumption and assignment of certain 

contracts in connection with the Sale (the “Servicing Transaction Contracts”)  because Ambac 

contends that the proposed order approving the Sale and the assumption and assignment of the 

Servicing Transaction Contracts appeared to diminish or eliminate certain of the Servicing-

Related Rights;  

WHEREAS, pursuant to the Ambac Objection, Ambac also objected to the as-

sumption and assignment of the contracts associated with the RMBS Transactions identified on 

Exhibit A hereto (“Terminated Servicing Transactions”) alleging that the Debtors did not have 

the right to assume and assign servicing rights related to the Terminated Servicing Transactions; 
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WHEREAS, Ambac and the Debtors have agreed, subject to the approval of this 

Court, to the transfer of the loan servicing related to the Terminated Servicing Transactions on 

mutually acceptable terms, and that such transfer shall be the subject of a separate proposed stip-

ulation and order or motion to be submitted to the Court on appropriate notice to parties in inter-

est; 

WHEREAS, pursuant to the Ambac Objection, Ambac asserted a cure claim in an 

amount not less than $15,516,745 with respect to the RMBS Transactions and related Servicing 

Transaction Contracts identified on Exhibit B (the “Exhibit B RMBS Transactions”).  Ambac 

subsequently agreed that the amount required to cure defaults under the Exhibit B RMBS Trans-

actions to be assumed and assigned to Ocwen (“Cure Amount”) is not more than $12,358,651;  

WHEREAS with respect to the remaining RMBS Transactions that are the subject 

of the Ambac Objection (exclusive of the Terminated Servicing Transactions), Ambac does not 

assert a cure claim;  

WHEREAS, prior to the hearing to consider approval of the Sale, the Debtors re-

quested that Ambac agree to defer this Court’s consideration of the Ambac Objection so that the 

parties could engage in good-faith negotiations aimed at resolving the Ambac Objection, and 

Ambac agreed;  

WHEREAS, on November 21, 2012, this Court entered the Order Under 11 

U.S.C. §§ 105, 363, and 365 and Fed Bankr. P. 2002, 6004, 6006, and 9014 (I) Approving 

(A) Sale Of Debtors’ Assets Pursuant to Asset Purchase Agreement With Ocwen Loan Servicing, 

LLC; (B) Sale of Purchased Assets Free and Clear of Liens, Claims, Encumbrances, and Other 

Interests; (C) Assumption and Assignment of Certain Executory Contracts and Unexpired Leases 
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Thereto; (D) Related Agreements; and (II) Granting Related Relief, Dkt. No. 2246 (“Sale Or-

der”);  

WHEREAS, the Sale Order expressly carved out the Ambac Objection from its 

scope and included a provision that that “[n]o findings of fact or conclusions of law contained in 

this Order or rulings at the Sale Hearing shall be binding on, prejudice the arguments of, preju-

dice the ability to make arguments of, be considered law of the case with respect to, or otherwise 

estop . . . Ambac Assurance Corp. at any future hearing or proceedings”; and 

WHEREAS, Ambac and the Debtors have conferred regarding the Ambac Objec-

tion, have reached a partial resolution of the issues it raises and have agreed to a schedule for this 

Court to adjudicate one of the remaining disputed issues; 

NOW THEREFORE, IT IS HEREBY STIPULATED AND AGREED by and be-

tween Ambac and the Debtors as follows:   

1. Cure Claim.  The Debtors and Ambac shall continue to negotiate in good 

faith regarding the Cure Amount.  The Debtors shall reserve $12,358,651 in cash on account of 

the Cure Amount from any sale and assignment of Exhibit B RMBS Transactions until such time 

as either (a) the Debtors and Ambac have agreed in writing to a different amount and such 

amount is paid to Ambac or (b) this Court enters an order fixing the Cure Amount and the Cure 

Amount is paid to Ambac.  If the Debtors and Ambac agree on a Cure Amount that is equal to or 

less than $12,358,651, the Debtors are hereby authorized, subject to receipt of the approval of the 

Official Committee of Unsecured Creditors (“UCC”), to pay such amount to Ambac without fur-

ther order of this Court.  If the Debtors and Ambac are unable to agree upon the Cure Amount, 

they shall jointly petition this Court for a determination of the proper Cure Amount on notice to 
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all parties.  For the avoidance of doubt, however, the Cure Amount will not be addressed at the 

March 28 Hearing (as defined below). 

2. Servicing-Related Rights.  A hearing on the Ambac Objection as it per-

tains to the Servicing-Related Rights, and the positions of the Debtors and other parties in inter-

est with respect thereto, will be held on March 28, 2013 at 2:00 p.m. (“March 28 Hearing”).  

The March 28 Hearing will be an evidentiary hearing.  The following deadlines apply to the 

March 28 Hearing: 

a. The Debtors and Ambac shall attempt in good-faith to agree upon 

a joint statement of stipulated facts on or before February 28, 

2013.  If the parties do not agree upon stipulated facts on or before 

that date, the parties shall (ii) be entitled to submit declarations in 

lieu of direct testimony in accordance with the schedule set forth 

herein and present the declarants as witnesses at the March 28 

Hearing for voir dire and cross-examination and (ii) continue to at-

tempt to agree upon a joint statement of stipulated facts.  If the par-

ties succeed in agreeing upon stipulated facts after February 28 and 

before March 21, 2013, each party that has theretofore served and 

filed a declaration may, in its discretion, withdraw any such decla-

ration or file a notice that designated portions of any such declara-

tion have been superseded. 

b. The Debtors shall file their reply to the Ambac Objection (solely as 

it pertains to the Servicing Related Rights) and any declaration(s) 

in support thereof on or before March 4, 2013.  The UCC and 

Ocwen shall each file their replies, if any, to the Ambac Objection 

on or before March 4, 2013 

c. Ambac may file an omnibus sur-reply to any reply filed by the 

Debtors, Ocwen or the UCC, and any declaration in support of the 

Ambac Objection (solely as it pertains to the Servicing-Related 

Rights), on or before March 11, 2013. 

d. The Debtors and Ambac shall submit a joint status report to the 

Bankruptcy Court on or before March 14, 2013 at 5:00 p.m., re-

garding the status of their efforts to resolve their dispute regarding 

the Servicing-Related Rights and whether the parties intend to pro-

ceed with the hearing scheduled for March 28, 2013. 
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e. If a party files a declaration that has not been withdrawn, the op-

posing party may take the declarant’s deposition during the week 

of March 18, 2013 at a mutually agreeable time and place. 

f. Each party shall submit two copies of all exhibits that it intends to 

rely on at the March 28 Hearing, together with a copy of all of its 

declarations, designations and other submissions, to chambers no 

later than March 21, 2013 at 2:00 p.m.  All exhibits must be pre-

marked.  The Debtors’ exhibits must be identified by numbers and 

Ambac’s by letters. 

3. Additional Terms.   

a. This Stipulation and Order may not be modified other than by a 

signed writing executed by the parties hereto and further order of this Court.  

b. Each person who executes this Stipulation and Order on behalf of a 

party hereto represents that he is duly authorized to execute this Stipulation and Order on behalf 

of such party.  

c. This Stipulation and Order may be executed in multiple counter-

parts, each of which shall be deemed an original but all of which together shall constitute one 

and the same instrument.  

d. This Stipulation and Order shall be immediately effective upon its 

entry.  
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e. This Court shall retain jurisdiction to resolve all matters relating to 

the implementation of this Stipulation and Order.  

Dated: New York, New York 

 February 15, 2013 

 

 

 

MORRISON & FOERSTER LLP 

 

 

By: /s/ Norman S. Rosenbaum 

       Norman S. Rosenbaum  

1290 Avenue of the Americas  

New York, New York 10104  

Telephone: (212) 468-8000  

Fax: (212) 468-7900  

 

 

Attorneys for Debtors and Debtors in Pos-

session  

 

PATTERSON BELKNAP WEBB & TYLER 

LLP 

 

By: /s/ David W. Dykhouse  

       David W. Dykhouse 

1133 Avenue of the Americas 

New York, New York 10036-6710 

Telephone:  (212) 336-2000 

Fax:  (212) 336-2222 

 

 

Attorneys for Ambac Assurance Corporation and 

the Segregated Account of Ambac Assurance 

Corporation 

 

 

APPROVED AND SO ORDERED 

 

 

Dated: February 21, 2013  

 New York, New York 

_____/s/Martin Glenn_______ 

MARTIN GLENN 

United States Bankruptcy Judge 
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EXHIBIT A 
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Terminated Servicer Transactions 

 

Residential Asset Mtge. Products 2001-RS1 

Residential Asset Mtge. Products 2001-RS3 

Residential Asset Mtge. Products 2002-RP2 

Residential Asset Mtge. Products 2002-RS6 

Residential Asset Mtge. Products 2002-RS7 

Residential Asset Mtge. Products 2003-RS1 

Residential Asset Mtge. Products 2003-RS2 

Residential Asset Mtge. Products 2003-RS3 

Residential Asset Mtge. Products 2003-RS4 

Residential Asset Mtge. Products 2003-RS5 

Residential Asset Securities Corp 2002-KS1 

Residential Asset Securities Corp. 2004-KS4 

Residential Funding Corporation 2004-RS9 
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EXHIBIT B 
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Exhibit B RMBS Transactions 

 

Impac CMB Trust Series 2005-6 

Residential Asset Mtge. Products 2002-RP1 

Residential Asset Mtge. Products 2002-RS4 

Residential Asset Mtge. Products 2003-RS6 

Residential Asset Mtge. Products 2004-RS5 Trust 

Residential Asset Securities Corp. 2003-KS4 

Residential Asset Securities Corp. 2003-KS5 

Residential Asset Securities Corp. 2003-KS9 

Residential Funding Corp 2002-KS4 

Residential Funding Corp 2002-KS6 

Residential Funding Corp. 2002-KS8 

 


