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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre: . Chapter 11

SEQUENTIAL BRANDS GROUP, INC., et : Case No. 21-11194 (JTD)
al.,! ;
(Jointly Administered)

Debtors.
Ref. Docket No. 19
Objection Deadline: Sept. 17, 2021 at 4:00 p.m. (ET)

< Hearing Date: Sept. 24, 2021 at 10:00 a.m. (ET)

NOTICE OF HEARING ON MOTION OF THE DEBTORS FOR ENTRY OF ORDERS
(N(A) APPROVING BIDDING PROCEDURES FOR THE SALE OF SUBSTANTIALLY
ALL OF THE DEBTORS' ASSETS, (B) AUTHORIZING THE DEBTORS TO ENTER
INTO ONE OR MORE STALKING HORSE AGREEMENTS AND TO PROVIDE
BIDDING PROTECTIONS THEREUNDER, (C) SCHEDULING AN AUCTION AND
APPROVING THE FORM AND MANNER THEREOF, (D) APPROVING
ASSUMPTION AND ASSIGNMENT PROCEDURES, AND (E) SCHEDULING A SALE
HEARING AND APPROVING THE FORM AND MANNER OF NOTICE THEREOF,;
(IN(A) APPROVING THE SALE OF THE DEBTORS ASSETS FREE AND CLEAR OF
LIENS, CLAIMS, INTERESTS AND ENCUMBRANCES, (B) APPROVING THE
ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS AND
UNEXPIRED LEASES; (111) GRANTING RELATED RELIEF

PLEASE TAKE NOTICE that on August 31, 2021, the above-captioned debtors

and debtors in possession (collectively, the “Debtors”) filed the Motion of the Debtors for Entry

of Orders (1)(A) Approving Bidding Procedures for the Sale of Substantially All of the Debtors'
Assets, (B) Authorizing the Debtors to Enter Into One or More Stalking Horse Agreements and to

Provide Bidding Protections Thereunder, (C) Scheduling an Auction and Approving the Form and

1 The Debtors, along with the last four digits of each Debtor’s tax identification number, are: Sequential Brands
Group, Inc. (2789), SQBG, Inc. (9546), Sequential Licensing, Inc. (7108), William Rast Licensing, LLC
(4304), Heeling Sports Limited (0479), Brand Matter, LLC (1258), SBG FM, LLC (8013), Galaxy Brands LLC
(9583), The Basketball Marketing Company, Inc. (7003), American Sporting Goods Corporation (1696), LNT
Brands LLC (3923), Joe’s Holdings LLC (3085), Gaiam Brand Holdco, LLC (1518), Gaiam Americas, Inc.
(8894), SBG-Gaiam Holdings, LLC (8923), SBG Universe Brands, LLC (4322), and GBT Promotions LLC
(7003). The Debtors’ corporate headquarters and the mailing address for each Debtor is 1407 Broadway, 38th
Floor, New York, NY 10018.
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Manner Thereof, (D) Approving Assumption and Assignment Procedures, and (E) Scheduling a
Sale Hearing and Approving the Form and Manner of Notice Thereof; (11)(A) Approving the Sale
of the Debtors Assets Free and Clear of Liens, Claims, Interests and Encumbrances, (B) Approving
the Assumption and Assignment of Executory Contracts and Unexpired Leases; (111) Granting
Related Relief [Docket No. 19] (the “Motion”) with the United States Bankruptcy Court for the

District of Delaware (the “Bankruptcy Court™). A copy of the Motion is attached hereto as Exhibit

1.

PLEASE TAKE FURTHER NOTICE that any response or objection to the relief
sought in the Motion must be filed with the Bankruptcy Court on or before September 17, 2021
at 4:00 p.m. prevailing Eastern Time.

PLEASE TAKE FURTHER NOTICE that at the same time, you must also serve
a copy of the response or objection upon: (i) counsel to the Debtors, (a) Gibson, Dunn & Crutcher
LLP, 200 Park Avenue, New York, NY 10166-0193 USA, Attn: Scott J. Greenberg
(sgreenberg@gibsondunn.com) and Joshua K. Brody (jbrody@gibsondunn.com), and (b)
Pachulski Stang Ziehl & Jones LLP, 919 N. Market Street, 17" Floor, Wilmington, DE 19801,
Attn: Laura Davis Jones (ljones@pszjlaw.com) and Timothy P. Cairns (tcairns@pszjlaw.com);
(ii) counsel to the Prepetition Term B Agent, (a) James-Bates-Brannan-Groover-LLP, 3399
Peachtree Road NE, Suite 1700, Atlanta, Georgia 30326, Attn: Sara Kate Rumsey
(SKRumsey@JamesBatesLLP.com) and Doroteya Wozniak (DWozniak@JamesBatesLLP.com),
and (b) Morris, Nichols, Arsht & Tunnell LLP, 1201 N. Market Street, Suite 1600, Wilmington,
Delaware 19801, Attn: Derek Abbott (dabbott@morrisnichols.com) and Curtis Miller
(cmiller@morrisnichols.com); (iii) counsel to the Required Lenders, (a) King & Spalding LLP,

1185 Awvenue of the Americas, New York, NY 10036, Attn: Roger Schwartz
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(rschwartz@kslaw.com) and Peter Montoni (pmontoni@kslaw.com) and (b) Morris, Nichols,
Arsht & Tunnell LLP, 1201 N. Market Street, Suite 1600, Wilmington, Delaware 19801, Attn:
Robert J. Dehney (rdehney@morrisnichols.com); (iv) counsel to the Prepetition BAML Parties,
(a) Morgan, Lewis & Bockius LLP, One Federal Street, Boston, Massachusetts 02110, Attn: Julia
Frost-Davies (julia.frost-davies@morganlewis.com), Marjorie S. Crider
(marjorie.crider@morganlewis.com) and Christopher L. Carter
(christopher.carter@morganlewis.com) and (b) Robinson + Cole LLP, 1201 N. Market Street,
Suite 1406, Wilmington, DE 19801, Attn: Rachel J. Mauceri (rmauceri@rc.com); and (v) the
Office of the U.S. Trustee, 844 King Street, Suite 2207, Lockbox 35, Wilmington, DE 19801, Attn:
Richard Schepacarter (Richard.Schepacarter @usdoj.gov).

PLEASE TAKE FURTHER NOTICE THAT IF YOU FAIL TO RESPOND IN
ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF
REQUESTED BY THE MOTION WITHOUT FURTHER NOTICE OR HEARING.

PLEASE TAKE FURTHER NOTICE THAT A HEARING TO CONSIDER
THE RELIEF SOUGHT IN THE MOTION WILL BE HELD ON SEPTEMBER 24, 2021 AT
10:00 A.M. PREVAILING EASTERN TIME VIA ZOOM VIDEOCONFERENCE BEFORE
THE HONORABLE JOHN T. DORSEY, UNITED STATES BANKRUPTCY COURT JUDGE,
AT BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE, 824 MARKET STREET,

5TH FLOOR, COURTROOM NO. 5, WILMINGTON, DELAWARE 19801.
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Dated: September 2, 2021

DOCS_DE:235928.1 78080/001

PACHULSKI STANG ZIEHL & JONES LLP

/s/ Laura Davis Jones

Laura Davis Jones (Bar No. 2436)

Timothy P. Cairns (Bar No. 4228)

919 North Market Street, 17th Floor

P.O. Box 8705

Wilmington, Delaware 19899 (Courier 19801)

Tel:  (302) 652-4100

Fax:  (302) 652-4400

Email: ljones@pszjlaw.com
tcairns@pszjlaw.com

-and-

GIBSON, DUNN & CRUTCHER LLP

Scott J. Greenberg (pro hac vice pending)

Joshua K. Brody (pro hac vice pending)

Jason Zachary Goldstein (pro hac vice pending)

200 Park Avenue

New York, New York 10166

Tel:  (212) 351-4000

Fax:  (212) 351-4035

Email: sgreenberg@gibsondunn.com
jbrody@gibsondunn.com
jgoldstein@gibsondunn.com

Proposed Counsel to the Debtors and Debtors in
Possession
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EXHIBIT 1
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

Sequential Brands Group, Inc., et al.,* Case No. 21-11194 (JTD)
Debtors. (Joint Administration Requested)

MOTION OF THE DEBTORS FOR ENTRY
OF ORDERS (I)(A) APPROVING BIDDING PROCEDURES FOR
THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS,
(B) AUTHORIZING THE DEBTORS TO ENTER INTO ONE OR MORE
STALKING HORSE AGREEMENTS AND TO PROVIDE BIDDING PROTECTIONS
THEREUNDER, (C) SCHEDULING AN AUCTION AND APPROVING THE FORM
AND MANNER OF NOTICE THEREOF, (D) APPROVING ASSUMPTION AND
ASSIGNMENT PROCEDURES AND (E) SCHEDULING A SALE HEARING AND
APPROVING THE FORM AND MANNER OF NOTICE THEREOF;
(ID(A) APPROVING THE SALE OF THE DEBTORS’ ASSETS FREE AND CLEAR
OF LIENS, CLAIMS, INTERESTS AND ENCUMBRANCES AND
(B) APPROVING THE ASSUMPTION AND ASSIGNMENT OF EXECUTORY
CONTRACTS AND UNEXPIRED LEASES; (111) GRANTING RELATED RELIEF

Sequential Brands Group, Inc. and its direct and indirect domestic subsidiaries, as debtors
and debtors in possession (collectively, the “Debtors’ and, together with their non-debtor affiliates,
the “Company”), respectfully represent as follows:

JURISDICTION AND VENUE

1. The United States Bankruptcy Court for the District of Delaware
(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the

Amended Standing Order of Reference from the United States District Court for the District of

! The Debtors, along with the last four digits of each Debtor’s tax identification number, are: Sequential Brands
Group, Inc. (2789), SQBG, Inc. (9546), Sequential Licensing, Inc. (7108), William Rast Licensing, LLC (4304),
Heeling Sports Limited (0479), Brand Matter, LLC (1258), SBG FM, LLC (8013), Galaxy Brands LLC (9583),
The Basketball Marketing Company, Inc. (7003), American Sporting Goods Corporation (1696), LNT Brands
LLC (3923), Joe’s Holdings LLC (3085), Gaiam Brand Holdco, LLC (1581), Gaiam Americas, Inc. (8894), SBG-
Gaiam Holdings, LLC (8923), SBG Universe Brands, LLC (4322), and GBT Promotions LLC (7003). The
Debtors’ corporate headquarters and the mailing address for each Debtor is 1407 Broadway, 38th Floor, New
York, NY 10018.

Dkt No. 19, Filed 08/31/21
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Delaware, dated February 29, 2012. The Debtors confirm their consent, pursuant to rule 7008 of

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and rule 9013-1(f) of the

Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
District of Delaware (the “Local Rules”), to the entry of a final order by the Court in connection
with this motion to the extent that it is later determined that the Court, absent consent of the parties,
cannot enter final orders or judgments in connection herewith consistent with Article 111 of the
United States Constitution.

2. Venue is proper pursuant to 28 U.S.C. 8§ 1408 and 14009.

3. The bases for the relief requested herein are sections 105(a), 363(b), 365,

503 and 507 of title 11 of the United States Code (the “Bankruptcy Code”), Bankruptcy

Rules 2002, 6004, 6006, 9007, 9008 and 9014, and Local Rules 2002-1, 6004-1, 9006-1 and 9013-
1(m).

INTRODUCTION

4. On August 31, 2021 (the “Petition Date™), each of the Debtors commenced
a case under chapter 11 of the Bankruptcy Code. The Debtors are seeking to have their chapter 11

cases (collectively, the “Chapter 11 Cases”) consolidated for procedural purposes only and to be

administered jointly. The Debtors are authorized to continue to operate their businesses and
manage their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code.

5. A comprehensive description of the Debtors’ businesses and operations,
capital structure and the events leading to the commencement of the Chapter 11 Cases can be found

in the Declaration of Lorraine DiSanto in Support of the Debtors’ Chapter 11 Petitions and
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Requests for First Day Relief (the “First Day Declaration’), which was filed contemporaneously

herewith and is incorporated herein by reference.?

6. The Debtors commenced these Chapter 11 Cases following a lengthy
prepetition strategic review and marketing process that began in late 2019, with the Debtors and
their advisors engaging a wide range of market participants and other financial parties on various
transaction structures to try to alleviate the Debtors’ challenged capital structure. This process
included exploring potential capital raises, a refinancing of the Debtors’ existing prepetition debt,
the monetization of certain non-core assets, and in-court and out-of-court restructuring solutions
and other alternatives, including a sale of some or all of the Debtors’ core assets.

7. As described in more detail below, this process occurred against the
backdrop of the Debtors facing declining revenue and the need to explore strategic alternatives in
light of the Debtors’ inability to meet certain financial covenants under their prepetition credit
agreements. In order to avoid triggering value-destructive events of default under these
agreements the Debtors executed a series of temporary waivers that permitted them, in
collaboration with their financial creditors, to explore alternative transactions. The Debtors
marketed their assets for as long as feasibly possible given their pre-Petition Date cash and
liquidity profile and ultimately, with the support of their financial creditors, were able to enter into
two stalking horse purchase agreements to set a floor for the sale of a material portion of their
Assets through a public bid and auction process funded by a DIP financing facility and otherwise

consistent with the terms of the RSA and the Bidding Procedures.

2 Capitalized terms used but not defined herein shall have the respective meanings ascribed to such terms in the
First Day Declaration or the Bidding Procedures (as defined below), as applicable.

3
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RELIEF REQUESTED

8. Pursuant to sections 105, 363 and 365 of the Bankruptcy Code, Rules 2002,
6004, 6006, 9007, 9008 and 9014 of the Bankruptcy Rules and Rules 2002-1, 6004-1 and 9006-1
of the Local Rules, the Debtors hereby seek entry of the following:

@) an order (the “Bidding Procedures Order”), substantially in the form
attached hereto as Exhibit A, granting the following relief:

Q) authorizing and approving the procedures, substantially in
the form attached to the Bidding Procedures Order as Exhibit 1 (the “Bidding
Procedures™), to be used in connection with the sale of substantially all of the
Debtors’ assets (collectively, the “Assets”) through one or more sale transactions
(each, a “Sale Transaction”);

(i) authorizing and approving the Debtors’ entry into the asset
purchase agreements substantially in the forms attached as Exhibits 2 and 3 to the
Bidding Procedures Order, with certain “stalking horse” bidders (each such
agreement, a “Stalking Horse Agreement,” each such bidder, a “Stalking Horse
Bidder,” and each bid of a Stalking Horse Bidder, a “Stalking Horse Bid”);

(i) authorizing and approving certain bidding protections in
connection with the Debtors’ entry into the Stalking Horse Agreements, including
the Galaxy Termination Payment (as defined below) and the Centric Termination
Payment (as defined below);

(iv)  establishing certain dates and deadlines for the sale process,
including scheduling an auction of the Assets (the “Auction”) and a final hearing
to consider approval of the proposed Sale Transaction(s) (the “Sale Hearing”);

(V) approving the form and manner of notice of the Bidding
Procedures, the Auction, and the Sale Hearing, substantially in the form attached to
the Bidding Procedures Order as Exhibit 4 (the “Sale Notice”);

(vi)  approving procedures for the assumption and assignment of
executory contracts and unexpired leases (collectively, the “Contracts™) in
connection with any Sale Transaction (the “Assumption and Assignment
Procedures™);

(vii)  approving the form and manner of notice to each relevant
non-debtor counterparty to a Contract (each, a “Counterparty”) of (A) the Debtors’
calculation of the amount necessary to cure any prepetition defaults under an
applicable Contract (the “Cure Costs”) and (B) certain other information regarding
the potential assumption and assignment of Contracts in connection with a Sale
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Transaction, substantially in the form attached to the Bidding Procedures Order as
Exhibit 5 (the “Assumption and Assignment Notice™); and

(viii) granting related relief;
(b) following entry of, and compliance with, the Bidding Procedures
Order, one or more orders (each, a “Sale Order”) at the Sale Hearing, authorizing and
approving the following:

Q) the Sale of the Assets to each Stalking Horse Bidder or
otherwise Successful Bidder(s) (as defined below), as applicable (each, a “Buyer”),
free and clear of all liens, claims, interests, and encumbrances to the extent set forth
in the applicable Stalking Horse Agreement or asset purchase agreement(s) with
the otherwise Successful Bidder(s), as applicable;

(i)  authorizing the assumption and assignment of certain
Contracts in connection with an applicable Sale Transaction; and

(iii)  granting related relief.

9. In support of this Motion, the Debtors submit the Declaration of Derek
Herbert in Support of Debtors’ Motion for Entry of Orders (I)(A) Approving Bidding Procedures
for the sale of Substantially All of the Debtors’ Assets, (B) Authorizing the Debtors to Enter into
One or More Stalking Horse Agreements and to Provide Bidding Protections Thereunder, (C)
Scheduling an Auction and Approving the Form and Manner of Notice Thereof, (D) Approving
Assumption and Assignment Procedures and (E) Scheduling a Sale Hearing and Approving the
Form and Manner of Notice Thereof; (Il)(A) Approving the Sale of the Debtors’ Assets Free and
Clear of Liens, Claims, Interests and Encumbrances and (B) Approving the Assumption and
Assignment of Executory Contracts and Unexpired Leases; (I11) Granting Related Relief (the

“Herbert Declaration”).

PREPETITION MARKETING AND SALE PROCESS

10. In the fall of 2019, with revenue down compared to prior years, and with
the Debtors receiving unsolicited inbound interest from third parties for the purchase of certain of

their assets, the Debtors began to consider undertaking a broad strategic review focused on
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maximizing value. In early October 2019, the Debtors formally announced they had initiated a
review process and had engaged outside advisor Stifel, Nicolaus & Co., Inc. (“Stifel”) to assist
with performing this strategic review.

11. By November 2019, the Debtors determined to explore a sale of their
Assets. The formal sale process, however, was launched in the first week of March 2020, just as
the World Health Organization was declaring the outbreak of COVID-19 a global pandemic. In
addition to affecting the Debtors from an operational standpoint, the COVID-19 pandemic partially
disrupted the Debtors’ ability to fully market their Assets. Nevertheless, the Debtors continued to
explore the sale of their Assets, while also undertaking an evaluation of all of the Debtors’ brands
and the potential to engage in a variety of value-maximizing transactions. This included pursuing
multiple business combination transactions and other value-maximizing alternatives.

12. By the fourth quarter of 2020, in light of a continuing decline in revenues
related to disruption from the COVID-19 pandemic, the Debtors were close to breaching certain

financial covenants under their second lien credit agreement (the “Wilmington Credit

Agreement”). In November 2020, the Debtors entered into a temporary waiver of certain events
of default under the Wilmington Credit Agreement. At the same time, the Debtors relaunched a
broad strategic alternatives process to best position the Debtors to maximize the value of their
assets given the Debtors’ financial position and their view that they would be unable to comply
with the financial covenants under the Wilmington Credit Agreement in the next twelve months.
13. In late 2020 and early 2021, and with the support of their financial creditors,
the Debtors and their advisors engaged in a broad marketing process for the sale of the Company
or the divestiture of one or more existing brands, while also evaluating other potential transactions,

including raising new debt and/or equity financing. As the Debtors and their advisors worked
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through this marketing process with numerous parties, their outstanding defaults under the
Wilmington Credit Agreement continued and the lenders thereunder accommodated the Debtors’
marketing process by entering into multiple consecutive temporary waivers. Further, in June 2021,
the Debtors became aware that, as a result of an updated appraisal, they were no longer in
compliance with the loan to value ratio financial covenant in their first lien credit agreement (the

“BoA Credit Agreement”), which necessitated the Debtors entering into a waiver under that credit

agreement as well. The Debtors, therefore, were operating under temporary waivers of events of
default under both their first lien credit agreement and their second lien credit agreement.

14. Meanwhile, the Debtors and their advisors continued to pursue any and all
alternatives to successfully address the Debtors’ declining business and over-levered capital
structure despite operating under temporary waivers. This process included marketing the sale of
all of the Debtors’ Assets, in addition to identifying potential investors for any equity, equity-
linked or debt securities, and any other financing opportunities, as well as engaging in discussions
with certain strategic parties regarding mergers or other business combination transactions. The
Debtors and their advisors considered all possible options to address the Debtors’ capital structure
and capital need in view of maximizing the value of their assets for the benefit of all stakeholders.

15. Ultimately, the Debtors were able to enter into two Stalking Horse
Agreements for the sale of a material portion of Debtors’ Assets—the Active Division Assets (as
defined below) and the Joe’s Jeans brand. The Stalking Horse Agreements consist of (i) the Galaxy
asset purchase agreement (the “Galaxy APA”), which provides for the purchase of all of the

Debtors’ active division assets, as described in the Galaxy APA (collectively, the “Active Division

Assets”) for total consideration of $333 million (subject to certain adjustments, including related

to the purchase of certain related accounts receivable) and (ii) the Centric asset purchase agreement
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(the “Centric APA”), which provides for the purchase of the Joe’s Jeans brand as described in the
Centric APA, for total consideration of at least $42 million (subject to certain adjustments),
comprised of (x) $38.25 million payable upon closing of the transaction and (y) for each of the
five consecutive years following the closing of the transaction, an annual cash payment equal to
1.0% of Net Wholesale Sales? for the applicable year, subject to a minimum payment of $750,000

per year (this clause (y), the “Earnout Payments™).

16. The lenders under the Wilmington Credit Agreement (the “Term B
Lenders”) supported the Debtors’ entry into the Stalking Horse Agreements and entered into a
restructuring support agreement (the “RSA”) in support thereof pursuant to which the Term B
Lenders also committed to provide DIP financing to bridge through the sale process as well as to
support an orderly wind-down of the Debtors’ estates. Under the circumstances, the sale of the
Debtors’ Assets pursuant to the RSA, the Bidding Procedures, and the Stalking Horse Agreements
is the best option available to the Debtors to maximize the value of their assets for the benefit of
all stakeholders.

A. Marketing Process

17. Late 2019/Early 2020 Marketing Process. On October 7, 2019, as the
Debtors were receiving unsolicited inbounds for the purchase of certain of their assets from third
parties, the Debtors determined to engage Stifel to perform a strategic alternatives business review,
with a mandate that included, at the Debtors’ determination, advice and assistance with the
planning, execution, and closing of one or more sales. This specifically included initiating and

coordinating discussions with potential purchasers and/or participating in the negotiation of

3 “Net Wholesale Sales” has the meaning ascribed in the Joe’s Jeans Sportswear and Jeanswear License between
Sequential Brands Group, Inc. and Centric West LLC (as successor to GBG USA Inc.), dated as of September 1,
2015, as amended.
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possible transactions and advising the Debtors as to negotiating strategy and other matters in
connection therewith. On October 28, 2019, Stifel presented a strategic alternatives business

review to the Debtors’ board of directors (the “Board of Directors”).

18. In November 2019, the Board of Directors determined to prepare for a sale
of the Debtors’ Assets. From November 2019 to February 2020, the Debtors and their advisors
worked to create marketing materials and a virtual data room for the marketing and sale of the
Debtors’ Assets. In addition, the Debtors and their advisors engaged in discussions with three
selected high-priority parties, prior to the launch of the formal sales and marketing process, who
showed a high degree of initial interest in certain material assets. These parties were each granted
access to the virtual data room and conducted diligence on these brands but, ultimately, in light of
the circumstances and the Debtors’ desire to launch a broader marketing process, the Company
did not pursue a transaction with any of these parties at that time.

19. 2020 Marketing Process. In early March of 2020, the Debtors and their
advisors launched a broader sale process. This included a wide ranging marketing outreach, with
93 parties contacted, teaser marketing information shared, and approximately 30 parties entering
NDAs to conduct further diligence or remain involved in the process. As noted above, however,
this marketing process was occurring against the backdrop of the COVID-19 pandemic which was
further contributing to the Debtors’ decline in performance and revenue.

20.  Nevertheless, the Debtors and their advisors continued to market the
Debtors’ Assets over the spring and summer of 2020 and, in addition, undertook multiple processes
to identify and engage with potential strategic parties for a value-maximizing business
combination transaction. This included significant engagement with a possible transaction

counterparty over the course of early 2020, as well as the Company’s submission of multiple non-
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binding letters of intent to purchase and/or combine with another significant industry party in the
late summer and early fall of 2020. Despite the best efforts of the Debtors and their advisors, the
engagement with strategic transaction counterparties did not ultimately result in the consummation
of a business combination transaction.

21.  Asthis marketing process continued, by November 2020, the Debtors were
in breach of certain financial covenants under the Wilmington Credit Agreement and entered into
a waiver with the Term B Lenders. At this same time, the Company undertook a general sale
process to sell all or substantially all of the Debtors” Assets, with target dates for the Debtors to
obtain indications of interest and final bids from potential purchases. At this same time, the
Company continued to receive interest and engagement from potential asset acquirers, including
receiving two non-binding indications of interest in November of 2020. As a result, the Debtors
expanded Stifel’s mandate and, in February 2021, added Miller Buckfire & Co., LLC (“Miller
Buckfire”)* to provide additional services related to any financing or restructuring transaction,
including, without limitation, identifying potential investors for any equity, equity-linked or debt
securities, and any other financing opportunities. At the time, the Debtors definitively determined
that the best approach was to broadly market a sale of substantially all of their Assets or to
otherwise identify a refinancing, equity-linked, or business combination to transaction.

22.  Late 2020/2021 Marketing Process. In late 2020 and early 2021, the
Debtors’ advisors contacted 168 parties with respect to a sale of some or all of the Debtors’ Assets,
with over 135 parties receiving teasers, resulting in 47 parties entering into NDAs and receiving a

full confidential information memorandum and process letter. At the same time, the Debtors’

4 Both Miller Buckfire and Stifel are wholly-owned subsidiaries of Stifel Financial Corp.

10
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advisors were also seeking alternative strategic transactions, including engaging in discussions
with certain strategic parties regarding mergers or other business combination transactions.

23.  Additionally, to ensure that the Debtors were considering all potential
opportunities, the Debtors’ advisors also undertook a wide-ranging financing process, seeking to
identify debt or equity-financed transactions. In February 2021, the Debtors’ advisors contacted
12 financial parties regarding potential transaction structures; seven of these parties executed
NDAs and received materials. Specifically, the Debtors were looking to refinance the Term B
Lenders, given that Debtors had been operating under a waiver since November 2020. Reception
was limited overall; while all of the parties reviewed the opportunity in detail, the Debtors received
only a proposal for an upsized first lien facility, with another party expressing tepid interest in a
similar structure. Interest of these parties, as well as an additional institution, was resolicited in
April, providing updated information, including 2020 financial results. None of the parties revised
their interest or approach to the opportunity.

24. In light of the changing global environment as the COVID-19 pandemic
began to subside in early 2021, the Debtors’ advisors re-launched the financing process in late
May, identifying 34 potential financing parties, two of which were involved in the Company’s
other strategic process at the time and five of which could be potential co-investors in a
financing, if one were to be proposed and led by another institution. The Debtors’ advisors
contacted the remaining 27 parties that could potentially serve as a lead source of financing,
resulting in the execution of eight additional NDAs. These eight parties, along with four parties
from the prior financing process, received updated marketing materials, a multi-year financial
forecast and access to a dataroom. Reception during this process, however remained limited.

The Debtors received only one preliminary financing proposal, subject to diligence, which was

11
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insufficient to fully refinance the Term B Lenders. Because the preliminary financing proposal
would not have fully refinanced the obligations under the Wilmington Credit Agreement it
would not sufficiently address the outstanding events of default thereunder. As the Term B
Lenders would not consent to a partial repayment, this rendered the preliminary financing
proposal non-actionable from the Company’s perspective.

25.  As this process unfolded, the Debtors’ also began to engage in discussions
with their key stakeholders, including, specifically, the Term B Lenders. The Debtors and the
Term B Lenders participated in extensive arm’s length negotiations surrounding the structure of a
potential solution to the Debtors’ capital structure, including through a sale of core assets in the
Company’s active division to a third party buyer.

B. Letters of Intent
i Galaxy Letter of Intent.

26. Beginning in late January 2021, the Debtors had been engaged with
Gainline Galaxy Holdings LLC (“Galaxy”) and its subsidiary, Galaxy Universal LLC (“Galaxy
Universal™), for a potential sale of the Active Division Assets. A former division president of the
Debtors who was no longer an employee of the Debtors as of January 1, 2021 owns a small
minority interest in Galaxy. Galaxy Universal is contracted as a third party manager of the Active
Division Assets pursuant to a management agreement. The Company originally acquired the
AND1 and Avia brands from a vehicle managed and partially owned by the former division
president in 2014. Additionally, another Galaxy subsidiary, Galaxy Active, LLC, is a licensee of
the Debtors” ANDI brand via an arm’s length licensing agreement. Given Galaxy’s familiarity
with the Active Division Assets as a third party manager, Galaxy is a natural transaction partner

for these assets.
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27.  Galaxy’s initial proposed purchased price, however, was only $270 million
and, as a result, the Debtors’ advisors continued to engage with other parties on a sale of the
Debtors’ assets, including structures that focused on a sale of (i) the Active Division Assets, (ii)
all of the Debtors’ Assets, and/or (iii) various combinations of the Debtors’ Assets. As such, the
Debtors continued to pursue all viable options and engage with all potential parties to identify
value-maximizing transactions. The Debtors were unable to negotiate an increased purchase price
with Galaxy until March 2021 when the Term B Lenders agreed to provide attractive financing for
the sale of the Active Division Assets (due to, among other things, Galaxy’s demonstrated
management ability and positive outlook for the division) and as a result increased the value and
attractiveness of these assets to Galaxy. Ultimately, with Term B Lender financing included in
the proposal, Galaxy increased its purchase price for the Active Division Assets from $270 million
to $333 million.

28.  Asaresult, on April 28, 2021, the Debtors entered into a letter of intent (the
“Galaxy LOI”) with Galaxy to purchase the Active Division Assets, which constitute a material
portion of the Debtors” overall Assets, for total consideration of $333 million (subject to certain
adjustments, including related to the purchase of certain related accounts receivable). This
consideration includes a cash component, a debt financing component, and an equity component.
As to the debt financing component, the Term B Lenders agreed to finance the Galaxy Stalking
Horse Bid but, in the event of an all-cash Qualified Bid, the Term B Lenders may participate in,
or finance, any Qualified Bid.

29.  Specifically, the Galaxy LOI and Galaxy APA provide for a purchase price
that consists of prior to any adjustments under the Galaxy APA, (i) $55.5 million in cash,

(i) $227.5 million in debt financing (funded by the Term B Lenders), and (iii) $50.0 million in the
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form of equity in Galaxy. The cash component will be paid by Galaxy to the Debtors at sale close.
The debt financing component will be debt provided to Galaxy, financed by the Term B Lenders.
For every dollar of debt the Term B Lenders provide to Galaxy, the Debtors will benefit from a
dollar-for-dollar reduction in the amount of obligations outstanding under the Wilmington Credit

Agreement (the “Term B Obligations”). In this way, the Term B Lenders will convert obligations

of the Debtors into obligations of Galaxy. Similarly, the equity interests in Galaxy will be provided
to the Term B Lenders in exchange for a reduction in the Term B Obligations.

30.  Given the significant diligence and other upfront work that Galaxy
undertook in order to come to an agreement on the Galaxy LOI, including in analyzing and
evaluating multiple deal and financing structures in order to ultimately raise its purchase price to
the $333 million amount acceptable to the Debtors, the Debtors agreed to pay certain expense
amounts to Galaxy prior to the commencement of these cases. Specifically, the Debtors paid $1
million to Galaxy at the time of signing the Galaxy LOI, with an additional $1.5 million paid at
time of signing the Galaxy APA. As aresult, the Debtors are not requesting any additional expense
reimbursement for Galaxy as a Stalking Horse Protection.

il. Centric Letter of Intent.

31. On May 7, 2021, the Debtors also entered into a letter of intent with a third
party to purchase the Joe’s Jeans and Caribbean Joe brands for total consideration of $37.5 million.
However, on June 17, 2021, the Debtors allowed the exclusivity period in this third party’s letter
of intent to expire, as the Debtors’ advisors determined that there were other parties desiring to
engage in a potential sale of these brands. Still, the Debtors continued conversations with this
third party with the goal of maximizing the purchase price for these assets. Ultimately, on July
23, 2021, the Debtors entered into a letter of intent (the “Centric LOI”) with Centric Brands, L.P.

(“Centric”) for the Joe’s Jeans brand, for a total purchase price of at least $42 million (subject to
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certain adjustments), comprised of (i) $38.25 million payable upon closing of the transaction and
(i) the Earnout Payments.®

C. Pre-Bankruptcy Sales

32. In addition to entry into the Galaxy LOI and the Centric LOI, and as a result
of a robust marketing process led by Stifel, the Company was able to reach an agreement and
consummate the sale of certain brands prior to the Petition Date. These included the sales of (i)
the Heely’s brand on April 21, 2021, (ii) the Elan Polo brand on July 19, 2021, (iii) and the Ellen
Tracy and Caribbean Joe brands on July 30, 2021. These sales helped the Debtors manage their
liquidity profile and fee burn as they navigated issues with their financial creditors and worked to
file these Chapter 11 Cases. In addition to this, the Debtors and their advisors had numerous
negotiations and discussions with parties regarding the Debtors’ ownership interests in the Jessica
Simpson brand, though the Debtors were not ultimately able to consummate a sale of these interests
prior to the Petition Date.

D. Sale Process and the Path Forward

33.  As set forth herein, the Debtors seek (a) designation of (i) Galaxy as a
Stalking Horse Bidder for the Active Division Assets and (ii) Centric as a Stalking Horse Bidder
for the Joe’s Jeans brand and (b) approval of (i) the Galaxy APA and (ii) the Centric APA, in each
case, for the relevant Assets, as set forth in each Stalking Horse Agreement. If granted, the relief

requested herein will position the Debtors to execute and complete the marketing, public auction

5 The former Chairman of the Board of Directors, Mr. William Sweedler, also formerly served as Chairman and a
director of Centric. As noted herein, Mr. Sweedler resigned as Executive Chairman and director of the Board of
Directors of the Debtors on May 3, 2021. Mr. Sweedler had previously ceased to be a director of Centric in
conjunction with Centric’s emergence from bankruptcy in October 2020. Other former Centric directors include
Ms. Marjorie Bowen and Mr. Sherman K. Edmiston 111 who also ceased to be directors of Centric in October
2020. As noted herein, Ms. Bowen and Mr. Sherman currently serve on the Board of Directors of the Debtors.
Centric is also the current licensee for the Joe’s Jeans brand via an arm’s length licensing agreement.
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process and postpetition sale necessary to generate the highest or otherwise best value for their
Assets for the benefit of their estates and all of their stakeholders.

34.  Asset forth in the Herbert Declaration, the Debtors believe that conducting
the sale, marketing, and public auction process within the time periods set forth below and in
accordance with the Bidding Procedures is reasonable and will provide parties with sufficient time
and information necessary to formulate and submit bids to purchase the Assets. Appreciating the
lengthy and extensive prepetition marketing process that spans all the way back to late 2019, as
well as the Debtors’ challenging financial condition and the need to work with the Debtors’ major
stakeholders, the Debtors accomplished as much as reasonably possible prior to the
commencement of these Chapter 11 Cases. The Debtors marketed their assets for as long as
feasibly possible given their pre-Petition Date cash and liquidity profile, and are now prepared to
execute the final phase of their sale process—a postpetition marketing campaign funded by a DIP
financing facility and otherwise consistent with the terms of the RSA and the Bidding Procedures.

35.  The Debtors, therefore, have worked to put in place a clear and reasonable
framework for these Chapter 11 Cases, with the necessary financing to bridge through a value-
maximizing section 363 sale process for the sale of substantially all of the Debtors’ Assets. Despite
the challenge and uncertainty created by the Debtors’ declining revenue and the COVID-19 crisis,
the Debtors believe this sale process is the best presently available path to ensure value is
maximized for the benefit of all stakeholders and will ensure there is adequate opportunity to
determine if higher or otherwise better alternatives exist for a sale of the Debtors’ Assets. The
Stalking Horse Bids benefit the Debtors by serving as a floor for an overbid process to ensure that
the Debtors receive the highest or otherwise best offer(s) for the applicable Assets in order to

maximize value for the benefit of all of the Debtors’ stakeholders.
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36. In conjunction therewith, the parties to the RSA and the Stalking Horse
Bidders negotiated for a specific timeline that balances the Debtors’ need to run a complete sale
process with an efficient timeline to avoid creating undue risk of loss and unnecessary
administrative expense. The Bidding Procedures and the Debtors’ proposed timeline for the sale
process are a product of good-faith, arm’s length negotiations and reflect the best option available
for the Debtors to maximize the value of their Assets under the circumstances. Specifically, the
Debtors have agreed to, among others, the following proposed key dates and deadlines, including

milestones established under the RSA (the “Milestones”):¢

SALE PROCESS KEY DATES AND DEADLINES

September 16, 2021, at 4:00 p.m. Bidding Procedures Objection Deadline
(prevailing Eastern Time)

September 23, 2021, at 10:00 a.m. Hearing to consider approval of Bidding Procedures
(prevailing Eastern Time) and other relief requested herein (the “Bidding
Procedures Hearing™)

The later of (i) September 27, 2021 | Deadline for Debtors to file and serve Sale Notice
and (ii) two business days after the
entry of the Bidding Procedures
Order

The later of (i) September 28, 2021 | Deadline for Debtors to file and serve Assumption
and (ii) three business days after the | and Assignment Notice
entry of the Bidding Procedures

Order

The later of (i) October 18, 2021 Deadline to designate Additional Stalking Horse
and (ii) seven days prior to the Bid | Bidders

Deadline

October 21, 2021, at 4:00 p.m. Sale Objection Deadline

(prevailing Eastern Time)

& Capitalized terms used in this chart but not previously defined herein shall have the respective meanings ascribed
to such terms later in this Motion.
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October 25, 2021, at 4:00 p.m.
(prevailing Eastern Time) (No later
than 55 days after the Petition Date)

Bid Deadline

October 26, 2021, at 4:00 p.m.
(prevailing Eastern Time)

Deadline for Debtors to Notify Bidders of Status as
Qualified Bidders

October 28, 2021, at 10:00 a.m.
(prevailing Eastern Time)

Auction

The later of (i) October 29, 2021 at
4:00 p.m. (prevailing Eastern Time)
and (ii) one day after the conclusion
of the Auction

Deadline for Debtors to file Notice of Auction
Results

November 1, 2021, at 4:00 p.m.
(prevailing Eastern Time) (three
days prior to the Sale Hearing)

Post-Auction Objection Deadline

November 4, 2021, at 10:00 a.m.
(prevailing Eastern Time)

Sale Hearing

November 4, 2021 (No later than 65
days after the Petition Date)

Deadline for Court to enter Sale Order

November 14, 2021 (No later than
75 days after the Petition Date)

Deadline to consummate approved Sale Transactions

37. As detailed above, the Debtors’ Assets have been extensively marketed to

a wide range of potential strategic and financial buyers and a substantial amount of information

regarding the Debtors’ businesses has been made available to these prospective purchasers during

the prepetition marketing process. In addition, as set forth in the Bidding Procedures, bidders will

have access to additional, updated information about the Debtors’ business that will aid parties in

developing thoughtful and competitive bids. As such, the Debtors believe that prospective bidders

will have sufficient time and information to conduct the necessary due diligence to submit binding

bids in accordance with the timeline proposed herein.
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38.  Completion of the sale process in a timely manner will also maximize the
value of the Debtors’ Assets. The proposed dates governing the sale, marketing, and auction
process are within the Milestones required under the Stalking Horse Agreements and the RSA.
Failure to adhere to the Milestones could compromise the Debtors’ chapter 11 strategy.
Accordingly, it is in the Debtors’ and their stakeholders’ best interests to complete a robust Sale
process as swiftly as possible. The Bidding Procedures and the proposed timeline allow the
Debtors to maximize value while minimizing superfluous administrative expenses. In view of the
foregoing, the Debtors respectfully submit that the Court should grant the relief requested herein,
in accordance with the proposed timeline for completing the sale, marketing, and auction process.

STALKING HORSE BIDS

39.  The pertinent terms of each of the proposed Stalking Horse Bids are

summarized in the following tables:

MATERIAL TERMS OF THE GALAXY STALKING HORSE BID’

Parties Sellers: Sequential Brands Group, Inc., a Delaware corporation, and each
subsidiary of Sequential Brands Group, Inc. that is party to the Galaxy
APA.

Buyer: Gainline Galaxy Holdings LLC, a Delaware limited liability
company.

Purchase Price In consideration for the Transferred Assets, the Buyer shall:

e pay or cause to be paid to Sellers $55,500,00 of cash
consideration, subject to certain adjustments provided for in
the Galaxy APA,;

e issue or cause to be issued to the Term B Lenders Series A
units of the Buyer in an amount equal to 11.3% of the
aggregate outstanding Series A and Series B Units of the
Buyer at Closing, such units to be valued at $50,000,000;

7 Capitalized terms within the Material Terms of the Galaxy Stalking Horse Bid table shall have the meaning

ascribed to them in the Galaxy APA.
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e issue or cause to be issued indebtedness of Buyer or its
subsidiaries in an amount equal to $227,5000,000, subject to
certain adjustments provided for in the Galaxy APA; and

e assume certain liabilities and take assignment of certain
contracts, in each case as set forth in the Galaxy APA.

Transferred Assets

As more fully described in the Galaxy APA, the Sellers’ right, title, and
interest in, to and under (i) certain accounts receivable; (ii) intellectual
property related to the Business; (iii) furniture, furnishings, equipment,
fixtures, and other personal property related to the Business located at
Seller’s New York office; (iv) certain designated Seller contracts; (V)
credits, prepayments, advanced payments, refunds, deposits, and other
forms of deposit or security related to the aforementioned contracts, but
excluding certain tax prepayments; (vi) transferable rights under
confidentiality, noncompetition, or related contracts related to the
Transferred Assets; (vii) certain of Sellers’ books and records not
protected by legally recognized privilege; (viii) certain customer,
supplier, and licensor-licensee lists held by Seller related to the
transferred business; (ix) all goodwill and other intangible property,
privileges, and benefits related to the transferred assets or assumed
liabilities; (x) all equity interests in GAIAM PTY held by GAIAM
Americas, Inc.; and (xi) all other assets of the Sellers related to the
Business that do not constitute Excluded Assets under the Galaxy APA.

Assumption of
Contracts; Cure
Costs

Buyer shall assume certain executory contracts as determined by Buyer
and Sellers and in the manner set forth in the Bankruptcy Code and Bid
Procedures Order. Buyer shall provide adequate assurance of future
performance as to any Closing Assumed Contracts or Additional
Assumed Contracts. Seller shall be responsible for paying any Cure
Costs arising from assumption of the Closing Assumed Contracts and
Additional Assumed Contracts.

Other Terms and
Conditions

Closing of the sale will be subject to, among other customary conditions,
the expiration of the waiting period applicable under the HSR Act, the
lack of any order from any Governmental Entity preventing or
prohibiting the contemplated Transactions, the entry of the Bid
Procedures Order and Sale Order, and the Sale Order having become a
Final Order in full force and effect, the Buyer and Sellers’
representations and warranties being true and correct in all respects
except in cases where failure to be true and correct has only a de miminis
effect, Buyer and Seller having complied with and fully performed in all
material respects all obligations and agreements required by the Galaxy
APA, the assumption and assignment of the Closing Assumed Contracts
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and Additional Assumed Contracts, and the delivery of all documents and
instruments required by the Galaxy APA.

Bid Protections

Seller Termination Fee in an amount of $12,987,000, payable in cash.

MATERIAL TERMS OF THE CENTRIC STALKING HORSE BID?®

Parties

Seller: Joe’s Holdings LLC, a Delaware limited liability company

Buyer: Centric Brands LLC, a Delaware limited liability company

Purchase Price

In consideration for the Purchased Assets, the Buyer shall:

e pay to the Buyer cash consideration in the amount of
$38,250,000, subject to certain adjustments provided for in
the Centric APA;

e pay to the Buyer further cash consideration in the form of the
Earnout Payments; and

e assume certain liabilities and take assignment of certain
contracts, in each case as set forth in the Centric APA.

Purchased Assets

As further described in the Centric APA, (i) all trademarks and service
marks owned by Seller, and all goodwill, rights, titles, interests,
registrations, renewals, and applications related thereto; (ii) all assumed
contracts set forth in Schedule 2.05(a) of the Centric APA,; (iii) all domain
names, web sites, and social media handles owned by Seller and used in
connection with the Business; (iv) all copyrights and other intellectual
property developed by Seller exclusively in connection with the
transferred trademarks, as set forth in schedule 2.01(d) of the Centric
APA; (v) certain books and records of the Seller; all claims, causes of
action or similar of the Seller related to Purchased Assets; and (vi) all
receivables arising under or pursuant to an Assumed Contract arising
after the Closing and exclusively related to the Purchased Assets.

Assumption of
Contracts; Cure
Costs

Buyer shall assume those contracts set forth in Schedule 2.05(a) of the
Centric APA or otherwise designated as an Assumed Contract pursuant
to the Bankruptcy Code, the Centric APA, and the Bid Procedures Order.

8

Capitalized terms within the Material Terms of the Centric Stalking Horse Bid table shall have the meaning
ascribed to them in the Centric APA.
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Buyer shall be responsible for all Cure Costs.

Other Terms and Closing of the sale will be subject to, among other customary conditions,
Conditions the sale not being subject to any applicable law or judgment prohibiting
Closing; the Bankruptcy Court having entered the Bid Procedures Order
and Sale Order and each being a Final Order; the Buyer and Seller’s
representations and warranties being true and correct in all respects
except in cases where failure to be true and correct has only de miminis
effect or would not have a Material Adverse Effect, as applicable; Buyer
and Seller having complied with and fully performed in all material
respects all obligations and agreements required by the Centric APA.

Bid Protections Break-Up Fee in the amount of $1,397,189.70, payable in cash.

Expense Reimbursement in an amount that is the lesser of $200,000 or
the actual reasonable and documented out-of-pocket third-party expenses
actually incurred by the Buyer in connection with the negotiation of, and
transactions contemplated by, the Centric APA.

40.  Asdiscussed above, prior to the Petition Date, the Debtors entered into the

Galaxy APA and the Centric APA. These agreements each contain certain bidding protections,

including certain termination payments and/or expense reimbursements. By this Motion, the

Debtors request authority to, among other things, provide the applicable Stalking Horse Bidders
with the following stalking horse protections:

@ the payment of a break-up fee equal to 3.9% of the purchase price

under the Galaxy APA, which amount is $12,987,000 (the “Galaxy Termination Payment™)

in the event the conditions set forth in the Galaxy APA are satisfied and the transaction
contemplated by the Galaxy APA does not close; and

(b) the payment of a break-up fee and expense reimbursement
collectively equal to 3.9% of the purchase price® under the Centric APA, which amount is
approximately $1,397,000 for the break-up fee and up to $200,000 for the expense
reimbursement (collectively, the “Centric Termination Payment,” and together with the

® For purposes of calculating the purchase price, the Debtors’ applied at net present value discount rate of 12% to
the guaranteed minimum amount of the Earnout Payments.
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Galaxy Termination Payment, the “Stalking Horse Protections”) in the event that the
Centric APA is terminated under certain circumstances.

41.  The Debtors believe that the Stalking Horse Protections are necessary to
induce Galaxy and Centric to enter into their respective Stalking Horse Agreements. The Debtors
believe the presence of the Stalking Horse Bidders will set a floor for the value of the Assets and
attract other potential buyers to bid for such assets, thereby maximizing the realizable value of the
Assets for the benefit of the Debtors’ estates, their creditors, and all other parties in interest. The
Stalking Horse Bidders would not have entered into the Stalking Horse Agreements absent the
Stalking Horse Protections. As such, the Stalking Horse Protections are in the best interests of the
Debtors’ estates.

THE BIDDING PROCEDURES

B. Overview

42.  The Bidding Procedures are designed to promote a competitive and
expedient sale process. If approved, the Bidding Procedures will allow the Debtors to solicit and
identify bids from potential buyers that constitute the highest or best offer for the Assets on a
schedule consistent with the Milestones and the Debtors’ chapter 11 strategy. The Bidding
Procedures provide flexibility for prospective bidders and permit bids on the Assets in either
(a) individual lots (by brand and/or by division or any other combination), (b) as a collective whole,
or (c) in any combination.

43. Importantly, the Bidding Procedures recognize the fiduciary obligations of
the Debtors. Specifically, the Bidding Procedures provide that nothing contained therein will
require the board of directors, board of managers, or such similar governing body of a Debtor to
take any action, or to refrain from taking any action, with respect to the Bidding Procedures, to the

extent such board of directors, board of managers, or such similar governing body reasonably
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determines in good faith, after consultation with their counsel, that taking such action, or refraining
from taking such action, as applicable, would be inconsistent with applicable law or its fiduciary
obligations under applicable law. As such, the Bidding Procedures do not impair the Debtors’
ability to consider all Qualified Bid proposals, and preserve the Debtors’ right to modify the
Bidding Procedures as necessary or appropriate to maximize value for their estates. The Bidding
Procedures also provide the Debtors with significant flexibility. If the Debtors determine that
pursuing multiple transactions would result, on a consolidated basis, in a higher or otherwise better
value than a sale for the Assets, the Debtors, subject to the Bidding Procedures, may declare
multiple Successful Bidders.

44.  As the Bidding Procedures are attached to the Bidding Procedures Order,
they are not herein restated in their entirety. Pursuant to Local Rule 6004-1(c), certain of the key

terms of the Bidding Procedures are highlighted in the chart below:®

MATERIAL TERMS OF THE BIDDING PROCEDURES

Provisions Quialified Bid and Qualified Bidder Requirements are set forth in Sections
Governing 1V, V and VI of the Bidding Procedures.

Quialification of

Bidders and A. Due Diligence — Execute confidentiality agreement with the Debtors and
Qualified Bids provide sufficient information (as reasonably determined by the Debtors)
Local Rule 6004- that access to information is for purpose consistent with the Bidding
1(c)(i)(A)-(B) Procedures.

B. Bid Deadline — Submit Qualified Bid by October 25, 2021, at 4:00 p.m.
(prevailing Eastern Time).

C. Qualified Bid Requirements

1. Identification of Bidder. A Qualified Bid must fully disclose the
following: (a) the legal identity of each person or entity bidding for the

10 This summary is qualified in its entirety by the provisions of the Bidding Procedures. To the extent that there is
any inconsistency between the terms of the Bidding Procedures and this summary, the terms of the Bidding
Procedures shall control. Capitalized terms used but not defined prior to or in this summary shall have the
respective meanings ascribed to such terms later in the Motion or in the Bidding Procedures, as applicable.
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applicable Assets and/or otherwise sponsoring, financing (including
through the issuance of debt in connection with such bid) or
participating in (including through license or similar arrangement with
respect to the Assets to be acquired in connection with such bid) the
Auction in connection with such bid and the complete terms of any such
participation; and (b) any past or present connections or agreements
with the Debtors or their non-debtor affiliates, any Stalking Horse
Bidder(s), any other known Prospective Bidder or Qualified Bidder, the
Term B Lenders or any officer or director of any of the foregoing
(including any current or former officer or director of the Debtors or
their non-debtor affiliates).

2. Purchase Assets. A Qualified Bid must identify the following:

a. the Assets to be purchased (including any then-known executory
contracts and unexpired leases (collectively, the “Contracts”)) such
Prospective Bidder wishes to bid on. For the avoidance of doubt, a
Bid may be a bid on the Assets in either (i) individual lots (by brand
and/or by division or any other combination), (ii) as a collective
whole, or (iii) in any combination;

b. the liabilities (including applicable Cure Costs), if any, to be
assumed by the Prospective Bidder in the Sale, including any debt
to be assumed; and

c. if a bid is for more than one Asset, an allocation of the purchase
price across the individual Assets.

3. Form of Consideration.

e Credit Bidding. A Prospective Bidder holding a perfected security
interest in any of the Assets may seek to credit bid all or a portion
of the Prospective Bidder’s claims for the collateral in which it
holds a perfected security interest (each such bid, a “Credit Bid”) in
accordance with section 363(K) of the Bankruptcy Code. A Credit
Bid may be applied only with respect to those Assets in which the
party submitting such Credit Bid holds a perfected security interest.

e Formof Consideration and Allocation. A Bid must specify whether
the Bid is an all cash offer (including confirmation that the cash
component is in U.S. Dollars) or consists of certain non-cash
components, such as a credit bid, assumption of liabilities, or other
forms of consideration (and including a detailed analysis of the
value of any non-cash component of the Bid) as well as the
allocation of the Purchase Price among the Assets to be acquired
and the liabilities to be assumed. Subject to Section VI.A.4 below,
to be a Qualified Bid, a Bid (whether on an individual Asset, a
package of Assets or all Assets) must include sufficient cash
consideration to pay any applicable Termination Payment, Expense
Reimbursement, or similar payment payable to any Stalking Horse
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Bidder under the terms of any Stalking Horse Agreement applicable
to one or more of the Assets for which the Bid is submitted.

4, Minimum Bid for Stalking Horse Assets. Each bid submitted in

connection with Assets that are the subject of a particular Stalking
Horse Bid (any such Assets, the “Stalking Horse Assets”) must either
(@) (i) be a bid for all of the Stalking Horse Assets in the Stalking Horse
Bid and (ii) exceed the purchase price of such Stalking Horse Bid plus
any applicable Termination Payment and/or Expense Reimbursement
plus any applicable Initial Bid Increment or (b) propose an alternative
transaction that, in the Debtors’ business judgment, provides higher
value or better terms than the applicable Stalking Horse Bid, including
by exceeding the purchase price of such Stalking Horse Bid plus any
applicable termination payment and/or expense reimbursement plus any
applicable Initial Bid Increment, and after taking into account, among
other things, in light of all the Bids submitted for the Assets or any
combination of Assets, whether there is sufficient cash to pay (x) any
applicable Termination Payment and/or Expense Reimbursement, (y)
the Wind-Down Amount,! (z) and any DIP financing amount (the “DIP
Financing Amount™), in each case, as applicable. For the avoidance of
doubt, as to clause (b) in this Section VI.A.4, the Debtors may evaluate
each Bid in light of each of the factors set forth therein, but a Bid is not
required to meet each factor in order to be determined a Qualified Bid.

The Debtors may consider a bid for a portion of any applicable Stalking
Horse Assets (each such bid, a “Partial Bid”) if (a) the Debtors receive
one or more other Partial Bids for the remaining applicable Stalking
Horse Assets such that, when taken together, and after considering the
risks associated with consummating several individual bids, the Partial
Bids collectively constitute a higher or otherwise better bid than the
Stalking Horse Bid (taking into account any applicable termination
payment, expense reimbursement, and the Initial Bid Increment) or (b)
the Partial Bid proposes a purchase price for the applicable Stalking
Horse Assets that, when taken together with the liquidation or
alternative sale value of the remaining applicable Stalking Horse
Assets, as determined by the Debtors in good faith with the advice of
their legal and financial advisors, exceeds the purchase price in the
Stalking Horse Bid plus any applicable termination payment and/or
expense reimbursement plus any applicable Initial Bid Increment, and
after taking into account, among other things, in light of all the Bids
submitted for the Assets or any combination of Assets, whether there is
sufficient cash to pay (x) any applicable termination payment and/or
expense reimbursement, (y) the Wind-Down Amount, (z) and the DIP
Financing Amount, in each case, as applicable.

If the value of a bid (whether such bid is for all of the applicable
Stalking Horse Assets or is a Partial Bid) relative to the Stalking Horse

11 The “Wind-Down Amount” shall having the meaning ascribed in the Plan Term Sheet, attached as Exhibit C to

the RSA.
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Bid includes additional non-cash components (such as fewer
contingencies than are in the Stalking Horse Agreement), the bidder
should include an analysis or description of the value of any such
additional non-cash components, including any supporting
documentation, to assist the Debtors in better evaluating the competing
bid.

5. Proposed Asset Purchase Agreement and Sale Order. A Qualified Bid
must constitute a binding and irrevocable offer and be in the form of an
asset purchase agreement reflecting the terms and conditions of the bid
(each, a “Proposed Asset Purchase Agreement”). A Proposed Asset
Purchase Agreement shall (a) be duly authorized and executed, (b) be
based on, and marked against, (i) in the case of Assets subject to a
Stalking Horse Agreement, the applicable Stalking Horse Agreement,
and (ii) in the case of Assets not subject to a Stalking Horse Agreement,
a form asset purchase agreement provided by the Debtors to Prospective
Bidders to reflect the proposed Sale Transaction and to show any other
proposed modifications to the form purchase agreement, (c) specify the
proposed purchase price for the applicable Assets, and (d) identify any
then-known Contracts proposed for or that may be proposed for
assumption and assignment in connection with the proposed Sale
Transaction. A Qualified Bid must also contain a sale order based on,
and marked against, the applicable Sale Order(s) (as defined below)
(which Sale Orders are to be filed by the Debtors no later than five (5)
days prior to the Bidding Procedures Hearing) for the applicable assets
to reflect the proposed Sale Transaction and to show any other proposed
modifications to the applicable Sale Order(s).

6. Financial Information. A Qualified Bid must include the following:
(a) a statement that the Prospective Bidder is financially capable of
timely consummating the Sale Transaction contemplated by the
Prospective Bidder’s Proposed Asset Purchase Agreement; (b)
sufficient evidence, as reasonably determined by the Debtors (in
consultation with the Consultation Parties), to determine that the
Prospective Bidder has, or can obtain, the financial wherewithal to
timely consummate the Sale Transaction contemplated by the
Prospective Bidder’s Proposed Asset Purchase Agreement; and (C)
Adequate Assurance Information (as defined in Section VI.A.8) with
respect to any Contracts included or that may be included in the
Prospective Bidder’s bid.

7. Good Faith Deposit. Each Qualified Bid must be accompanied by a
good faith deposit (each, a “Good Faith Deposit”) in the form of cash
(or other form acceptable to the Debtors in their sole discretion) in an
amount equal to ten percent (10%) of the proposed purchase price for
the applicable Assets (inclusive of any amount thereof comprising any
applicable Credit Bid consideration); provided, that no Good Faith
Deposit shall be required for any Qualified Bid that solely contains
Credit Bid consideration.
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Good Faith Deposits shall be deposited into a trust account maintained
on behalf of the Debtors (and to be designated by Debtors) and handled
in accordance with Section VII.E of these Bidding Procedures. To the
extent a Qualified Bidder increases the purchase price before, during,
or after the Auction, the Debtors reserve the right to require that such
Qualified Bidder adjust its Good Faith Deposit so that it equals ten
percent (10%) of the increased purchase price. The Debtors reserve the
right to increase or decrease the Good Faith Deposit for one or more
Qualified Bidders in their sole discretion except with respect to any
Qualified Bid that solely contains Credit Bid consideration as set forth
above; provided, the Debtors may not decrease or waive any Good Faith
Deposit without consulting with the Consultation Parties.

8. Adequate Assurance. A Qualified Bid must include evidence of the
Prospective Bidder’s (or any other relevant assignee’s) ability to
comply with section 365 of the Bankruptcy Code (to the extent
applicable), including providing adequate assurance of such
Prospective Bidder’s (or any other relevant assignee’s) ability to
perform future obligations arising under any Contracts included in its
bid. The Debtors may require the following information in connection
with demonstrating adequate assurance of future performance:
information evidencing the Prospective Bidder’s (or any other relevant
assignee’s) financial wherewithal and willingness to perform under any
Contracts included in the bid, which information may include (i) a
corporate organizational chart or similar disclosure identifying
corporate ownership and control, (ii) financial statements, (iii) tax
returns and (iv) annual reports (the information described in Section
VI.A.8, the “Adequate Assurance Information”). All Adequate
Assurance Information must be in a form that will permit its immediate
dissemination to the applicable Counterparties (as defined below).

9. Representations and Warranties. A Qualified Bid must include the
following representations and warranties: (a) a statement that the
Prospective Bidder has had an opportunity to conduct any and all due
diligence regarding the Debtors’ businesses and the applicable Assets
prior to submitting its bid; (b) a statement that the Prospective Bidder
has relied solely upon its own independent review, investigation and/or
inspection of any relevant documents and the Assets in making its bid
and did not rely on any written or oral statements, representations,
promises, warranties or guaranties whatsoever, whether express or
implied, by operation of law or otherwise, regarding the Debtors’
businesses or the applicable Assets or the completeness of any
information provided in connection therewith, except as expressly
stated in the representations and warranties contained in a Stalking
Horse Agreement; (c) a statement that all proof of financial ability to
consummate the applicable Sale Transaction in a timely manner and all
information provided to support adequate assurance of future
performance is true and correct; and (d) a statement that the Prospective
Bidder agrees to be bound by the terms of the Bidding Procedures.
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10.

11.

Authorization. A Qualified Bid must (a) include evidence of
authorization and approval from the Prospective Bidder’s board of
directors (or comparable governing body) with respect to the
submission, execution and delivery of any bid for the Assets,
participation in the Auction and closing of the Sale Transactions
contemplated by the Prospective Bidder’s Proposed Asset Purchase
Agreement or (b) if the Prospective Bidder is an entity formed for the
purpose of effecting the proposed Sale Transaction, a Qualified Bid
must provide written evidence acceptable to the Debtors of
authorization and the approval by the equity holder(s) of such
Prospective Bidder.

Other Requirements. A Qualified Bid must satisfy, among others (as
set forth in Section VI.A.11 of the Bidding Procedures), the following
requirements:

¢ state that the Prospective Bidder agrees to serve as a backup bidder
(a “Backup Bidder”) if such bidder’s Qualified Bid is selected at
the Auction as the next highest or next best bid after the Successful
Bid (as defined in Section VI1I.C.1 below) for the applicable Assets
(each such bid, a “Backup Bid”); provided, that as to any Stalking
Horse Bidder, the terms of any applicable Stalking Horse
Agreement shall control as to any Backup Bidder and Backup Bid
requirement;

e state that the bid, as may be modified before or during the Auction,
represents a binding, irrevocable, good-faith and bona fide offer to
purchase the applicable Assets and is not subject to or conditioned
on any due diligence, financing, or other contingency (other than
the conditions to closing under the applicable agreement), and is
irrevocable until the later of (i) the applicable outside date for
consummation of the applicable Sale Transaction or (ii) the Backup
Bid Expiration Date (as defined in Section VII.C.1);

e except as otherwise may be provided in a Stalking Horse
Agreement, expressly state and acknowledge that the Prospective
Bidder shall not be entitled to a break-up fee, termination fee,
expense reimbursement or other “bidding protection” in connection
with the submission of a bid for the Assets or otherwise
participating in the Auction or the Sale Process, unless otherwise
granted by the Debtors and approved by an order of the Court;

e state that the Prospective Bidder is committed to closing the Sale
Transactions contemplated in its bid as soon as practicable and in
any case no later than the applicable deadline to consummate an
approved Sale Transaction set forth herein;

o specify (i) whether the Qualified Bidder intends to hire any of the
Debtors’ employees and (ii) expressly proposes the treatment of the
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Debtors’ prepetition compensation, incentive, retention, bonus or
other compensatory arrangements, plans, or agreements, including
offer letters, employment agreements, consulting agreements,
retiree benefits, and any other employment related agreements
(collectively, the “Employee Obligations™);

e expressly waive any claim or right to assert any substantial
contribution administrative expense claim under section 503(b) of
the Bankruptcy Code or the payment of any broker fees or costs in
connection with bidding for any of the Assets and/or otherwise
participating in the Auction or the Sale Process;

e include a covenant to cooperate with the Debtors (i) to provide
pertinent factual information regarding the Prospective Bidder’s
operations reasonably required to analyze issues arising with
respect to any applicable antitrust laws and any other applicable
regulatory requirements and (ii) to obtain Court approval of the Sale
Transaction;

e state or otherwise estimate the types of transition services, if any,
the Prospective Bidder would require of and/or provide to the
Debtors, including an estimate of the time any such transition
services would be required of and/or provided to the Debtors, if the
Prospective Bidder’s bid were selected as the Successful Bid for the
applicable Assets;

e certify that the Prospective Bidder did not collude with any other
bidders and is not otherwise a partnership, joint venture or other
entity in which more than one bidder (or any affiliates of a bidder)
has a direct or indirect interest, unless consented to in writing by
the Debtors;

e include a covenant to comply with the terms of these Bidding
Procedures and the Bidding Procedures Order; and

e include contact information for the specific person(s) the Debtors
should contact in the event they have any questions about the
Prospective Bidder’s bid.

Provisions
Providing Bid
Protections to
Stalking Horse
Bidder Local Rule
6004- 1(c)(i)(C)

Sections 11 and VI.C of the Bidding Procedures set forth the proposed Stalking
Horse Procedures and Bidding Protections which, if approved, would govern
the Debtors’ provision of bidding protections to designated Stalking Horse
Bidders. Because the Stalking Horse Procedures are discussed in detail in this
Motion, they are not restated in this summary. See supra  40.

Modification of
Bidding Procedures
Local Rule 6004-

1(©(1)(D)

Without prejudice to the rights of a Stalking Horse Bidder under the applicable
Stalking Horse Agreement, the Debtors reserve the right to, in their business
judgment, in a manner consistent with their fiduciary duties and applicable law,
modify these Bidding Procedures, including to, among other things, (a) extend
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or waive deadlines or other terms and conditions set forth herein, (b) adopt new
rules and procedures for conducting the bidding and Auction process, (c) if
applicable, provide reasonable accommodations to a Stalking Horse Bidder, or
(d) otherwise modify these Bidding Procedures to further promote competitive
bidding for and maximizing the of value of the Assets; provided, that such
extensions, waivers, new rules and procedures, accommodations and
modifications (i) do not conflict with and are not inconsistent with the Bidding
Procedures Order, these Bidding Procedures, the Bankruptcy Code or any order
of the Bankruptcy Court, (ii) are promptly communicated to each Qualified
Bidder, (iii) do not extend the Bid Deadline the date of the Auction or the closing
of the Auction, and (iv) do not allow the submission (or the Debtors’
acceptance) of additional bids after, as applicable, the Bid Deadline or the close
of Auction.

Closing with
Alternative Backup
Bidders

Local Rule 6004-

1(c)()(E)

Section VII.C.2 of the Bidding Procedures sets forth the primary
requirements with respect to Backup Bids.

Immediately prior to the conclusion of the Auction for an Auction Package, the
Debtors will (a) determine, in a manner consistent with these Bidding
Procedures, which Qualified Bid is the Backup Bid for the Auction Package and
(b) notify all Qualified Bidders at the Auction for the Auction Package of the
identity of the Backup Bidder for the Auction Package and the amount of the
purchase price and other material terms of the Backup Bid. Within two (2)
business days after the Auction, the Backup Bidder shall submit to the Debtors
execution versions of the documentation memorializing the terms of the Backup
Bid(s).

A Backup Bid will remain binding on the applicable Backup Bidder until the
earlier of (a) the first business day after the closing of a Sale Transaction with
the Successful Bidder for the applicable Auction Package and (b) 30 days after
the Sale Hearing (or such other date as may be set forth in a Stalking Horse
Purchase Agreement, the “Backup Bid Expiration Date”). If the Sale
Transaction with the applicable Successful Bidder is terminated prior to the
Backup Bid Expiration Date, the Backup Bidder shall be deemed the new
Successful Bidder for the applicable Auction Package and shall be obligated to
consummate the Backup Bid as if it were the Successful Bid at the Auction;
provided, that the Debtors may, in their business judgment and after providing
notice to the Sale Notice Parties, elect not to pursue the Sale Transaction
contemplated by the Backup Bid.

Provisions
Governing the
Auction

Local Rule 6004-

1(c)(ii)

Section V11 of the Bidding Procedures sets forth the procedures governing
the Auction.

If the Debtors receive more than one Qualified Bid (including any Stalking
Horse Bid) for an Asset or combination of Assets, the Debtors will conduct an
Auction for such Asset(s). With respect to any particular Asset for which the
Debtors receive only one Qualified Bid by the Bid Deadline, the Debtors may,
in their business judgment, determine to consummate a Sale Transaction with
the applicable Qualified Bidder without conducting an Auction.
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date, time and location of the applicable Sale Hearing.

and/or video recorded.

behalf of or accompany each Qualified Bidder at the Auction.

Package for all or substantially all of the Debtors’ Assets.

the amount of the applicable Baseline Bid.

32

In the event the Debtors determine not to hold an Auction for some or all of the
Assets, the Debtors will file with the Court, serve on the Sale Notice Parties and
cause to be published on the KCC Website, a notice containing the following
information, as applicable: (i) a statement that the Auction for the relevant
Assets has been canceled, (ii) the identity of the Successful Bidder, (iii) a copy
of the Successful Bid or a summary of the material terms of such bid, including
any assumption and assignment of Contracts contemplated thereby, and (iv) the

The Auction, if required, will be conducted on October 28, 2021, at 10:00 a.m.
(prevailing Eastern Time), virtually through Zoom, or, if permitted, at the
offices of Gibson, Dunn & Crutcher LLP, 200 Park Avenue, New York, NY
10166, or at such other time and location as designated by the Debtors, after
providing notice to the Sale Notice Parties; provided, however, the Debtors shall
have the right to hold the Auction remotely, including telephonically or by other
electronic means (including, without limitation, video conferencing) as the
Debtors may choose in their sole discretion so as to comply with all applicable
federal, state and local laws, orders, ordinances, guidelines and guidance,
including any shelter-in-place, social distancing and non-essential business
orders and guidelines. If held, the Auction proceedings will be transcribed

A. Participants and Attendees. Only Qualified Bidders are eligible to
participate in the Auction, subject to other limitations as may be reasonably
imposed by the Debtors in accordance with these Bidding Procedures. At
least three (3) days prior to the Auction, each Qualified Bidder must inform
the Debtors in writing whether it intends to participate in the Auction.
Qualified Bidders participating in the Auction must appear in person (or
through video conferencing, if applicable) at the Auction or through a duly
authorized representative. Subject to the Auction procedures set forth in
Section VII of the Bidding Procedures, all Qualified Bidders and the
Consultation Parties are permitted to attend the Auction; provided, that the
Debtors may, in their sole discretion, establish a reasonable limit on the
number of representatives and/or professional advisors that may appear on

B. Auction Packages. Prior to the commencement of the Auction, the Debtors
will make a determination regarding the Assets and/or combinations of
Assets for which the Debtors will conduct an Auction (each such Asset or
group of Assets, an “Auction Package™). For the avoidance of doubt, the
Debtors may, in their business judgment determine to (i) include an
individual Asset in more than one Auction Package and (ii) have an Auction

C. Baseline Bids. Prior to the commencement of the Auction, the Debtors will
determine, in their business judgment, the highest and/or best Qualified Bid
submitted for each Auction Package (each such Qualified Bid, a “Baseline
Bid”). Bidding for each Auction Package at the Auction shall commence at
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D. Minimum Overbids. Bidding at the Auction for an Auction Package (or
subset thereof) that is subject to Qualified Bids will begin with the Baseline
Bid and continue, in one or more rounds of bidding, so long as during each
round at least one subsequent bid (a “Subsequent Bid”) is submitted by a
Qualified Bidder that (i) improves on such Qualified Bidder’s immediately
prior Qualified Bid and (ii) the Debtors determine that such Subsequent Bid
is (A) for the first round, a higher or otherwise better offer than the Baseline
Bid, and (B) for subsequent rounds, a higher or otherwise better offer than
the Leading Bid.

The Debtors will announce at the outset of the Auction the minimum
required increments for Successive Bids (each, such bid, a “Minimum
Overbid”). The Debtors may, in their discretion, announce increases or
reductions to Minimum Overbids at any time during the Auction.

Upon a Qualified Bidder’s declaration of a bid at the Auction, the Qualified
Bidder must state on the record its commitment to pay within two (2)
business days following the Auction, if such bid were to be selected as the
Successful Bid or as the Backup Bid for the applicable Auction Package,
the incremental amount of the Qualified Bidder’s Good Faith Deposit
calculated based on the increased purchase price of such bid (such Good
Faith Deposit so increased, the “Incremental Deposit Amount”) if
applicable.

Except as specifically set forth herein, for the purpose of evaluating the
value of the consideration provided by any bid subsequent to a Baseline Bid,
the Debtors will, at each round of bidding, consider and/or give effect to (a)
any Termination Payment or Expense Reimbursement (only if such amount
has not previously been paid) payable to any Stalking Horse Bidder under
an applicable Stalking Horse Agreement, including the crediting of such
amounts to the applicable Stalking Horse Bidder, (b) any additional
liabilities to be assumed by a Qualified Bidder under the bid, including
whether such liabilities are secured or unsecured, (c) any additional costs
that may be imposed on the Debtors, and (d) the provision of any Wind-
Down Amount and treatment of the DIP Financing Amount, as applicable.

E. Leading Bid. After the first round of bidding and between each subsequent
round of bidding, the Debtors will announce the bid that they believe to be
the highest or otherwise best offer for the applicable Auction Package (each
such bid, a “Leading Bid”) and describe the material terms thereof. Each
round of bidding will conclude after each participating Qualified Bidder has
had the opportunity to submit a subsequent bid with full knowledge of the
material terms of the Leading Bid, subject to the Debtors’ authority to revise
the Auction procedures to the extent permitted by the Bidding Procedures.

The Auction will be conducted by open bidding in the presence of all other
Qualified Bidders and each Qualified Bidder shall have the right to be
present for all rounds of open bidding and to submit additional bids and
make modifications to its Proposed Asset Purchase Agreement at the
Auction to improve its bid. The Debtors may, in their business judgment,
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engage in discussions and negotiate with any and all Qualified Bidders
participating in the Auction outside the presence of other bidders before
each round of bidding, including to improve or clarify the terms of bids
made.

The Debtors shall have the right to determine, in their business judgment,
which bid is the highest or otherwise best bid with respect to an applicable
Auction Package (including, without limitation, with respect to an Auction
Package that includes all or substantially all of the Debtors’ Assets) and, in
accordance with the terms of these Bidding Procedures, reject, at any time,
without liability (except for any requirement to pay any Termination
Payment or Expense Reimbursement under a Stalking Horse Agreement, as
applicable), any bid that the Debtors deem to be inadequate or insufficient,
not in conformity with the requirements of the Bankruptcy Code, the
Bankruptcy Rules, the Local Rules, these Bidding Procedures, any order of
the Court, or the best interests of the Debtors and their estates, including,
without limitation, the provision of any Wind-Down Amount and treatment
of the DIP Financing Amount, as applicable.

G. Successful Bids. Immediately prior to the conclusion of the Auction for an
Auction Package, the Debtors will (a) determine, consistent with these
Bidding Procedures, which Qualified Bid constitutes the highest or
otherwise best bid(s) for the Auction Package (each such bid, a “Successful
Bid”) and (b) notify all Qualified Bidders at the Auction of the identity of
the bidder that submitted the Successful Bid for the Auction Package (each
such bidder, a “Successful Bidder”) and the amount of the purchase price
and other material terms of the Successful Bid. As a condition to remaining
the Successful Bidder, the Successful Bidder shall, within two (2) business
days after the conclusion of the Auction, (i) if applicable, wire to the
Debtors in immediately available funds the Incremental Deposit Amount,
calculated based on the purchase price in the Successful Bid(s) and
(ii) submit to the Debtors fully executed documentation memorializing the
terms of the Successful Bid(s).

C. Sale Noticing and Objection Procedures

45.  The below chart sets forth the noticing and objection procedures and

requirements established by the Bidding Procedures (collectively, the “Sale Noticing and

Objection Procedures”):

SALE NOTICING AND OBJECTION PROCEDURES

By the later of (i) September 27, 2021 and (ii) two (2) business days after entry
of the Bidding Procedures Order, the Debtors will file with the Court, serve on
Sale Notice the Sale Notice Parties and cause to be published on the KCC Website a notice
(the “Sale Notice”) setting forth (A) a description of the Assets available for
sale in accordance with these Bidding Procedures, (B) the date, time and
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location of the Auction and Sale Hearing, (C) the Sale Objection Deadline and
Post-Auction Objection Deadline (each as defined in Section X.D) and the
procedures for filing such objections, and, if applicable, (D) a summary of the
material terms of any Stalking Horse Agreement, including the terms and
conditions of any Termination Payment or Expense Reimbursement to be
provided thereunder, as of the date of the Sale Notice.

Sale Objections

Objections to a sale of the Assets, including (i) any objection to a sale of the
Assets free and clear of all liens, claims, interests and encumbrances pursuant
to section 363(f) of the Bankruptcy Code and (ii) entry of any Sale Order (each
such objection, a “Sale Objection”) shall, by no later than October 21, 2021,
at 4:00 p.m. (prevailing Eastern Time)] (the “Sale Objection Deadline”), be
filed with Court and served on the Objection Notice Parties.

Publication Notice

Within four business days after entry of the Bidding Procedures Order, the
Debtors will cause the information contained in the Sale Notice to be published
once in the national edition of USA Today and once in the New York Times.

Quialified Bid
Selections

The Debtors will make a determination regarding the bids that qualify as
Qualified Bids and as Baseline Bids (as defined in Section VI1.B.2) and will
notify bidders whether they have been selected as Qualified Bidders by no later
than October 26, 2021 at 4:00 p.m. (prevailing Eastern Time). A Qualified
Bidder shall not (without the consent of the Debtors), modify, amend or
withdraw its Qualified Bid, unless for the purposes of increasing the purchase
price or otherwise improving the terms of the bid, as determined by the Debtors
in their business judgment.

Auction Results

By the later of (a) October 29, 2021 and (b) one day after the conclusion of
the Auction, the Debtors will file with the Court, serve on the Sale Notice
Parties and cause to be published on the KCC Website, a notice setting forth
the results of the Auction (the “Notice of Auction Results™), which will (a)
identify each Successful Bidder and each Backup Bidder, (b) include a copy
of each Successful Bid and each Backup Bid or a summary of the material
terms of such bids, including any proposed assumption and assignment of
Contracts contemplated thereby, and (c) set forth the Post-Auction Objection
Deadline (as defined in Section X.D), the date, time and location of the Sale
Hearing and any other relevant dates or other information necessary to
reasonably apprise the Sale Notice Parties of the outcome of the Auction.

The Debtors’ presentation to the Bankruptcy Court for approval of a selected
Qualified Bid as a Successful Bid does not constitute the Debtors’ acceptance
of such Bid. The Debtors will have accepted a Successful Bid only when such
Successful Bid has been approved by the Bankruptcy Court at the Sale Hearing.

Post-Auction
Objections

Following service of the Notice of Auction Results, Sale Notice Parties may
object to the conduct of the Auction and/or the particular terms of any proposed
Sale Transaction in a Successful Bid, other than with respect to a Stalking
Horse Bid (each such objection, a “Post-Auction Objection”) by no later than
the later of (i) November 1, 2021, at 4:00 p.m. (prevailing Eastern Time)
and (ii) three (3) days prior to the Sale Hearing.
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46.  The Debtors submit that the Sale Noticing and Objection Procedures,
coupled with the Assumption and Assignment Procedures set forth below, constitute adequate and
reasonable notice of the key dates and deadlines and other important information regarding the
sale process, including the Objection Deadlines (as defined below), the Bid Deadline and the time
and location of the Auction and Sale Hearing. Accordingly, the Debtors request that the Court
approve the form of Sale Notice, substantially in the form attached to the Bidding Procedures
Order as Exhibit 4, and find that the Sale Noticing and Objection Procedures comply with the
requirements of Bankruptcy Rule 2002 and Local Rule 2002-1.

Assumption and Assienment Procedures

47. In connection with any Sale Transaction, the Debtors may seek to assume
and assign to a Successful Bidder one or more Contracts. The Assumption and Assignment
Procedures are designed to, among other things, govern the Debtors’ provision of Adequate
Assurance Information and the provision of notice to all Counterparties. The below chart sets

forth the Assumption and Assignment Procedures:

ASSUMPTION AND ASSIGNMENT PROCEDURES

By the later of (i) September 28, 2021 and (ii) three (3) business days after the
entry of the Bidding Procedures Order, the Debtors will file with the Court and
serve on each Counterparty to a Contract that may be assumed in connection with
Assumption and | any Sale Transaction an Assumption and Assignment Notice, which will (i)
Assignment identify the applicable Contracts, (ii) list the Debtors' good-faith calculation of
Notice Cure Costs with respect to each Contract, (iii) expressly state that assumption or
assignment of a Contract is not guaranteed and is subject to Court approval, and
(iv) prominently display the deadlines to file Contract Objections and Adequate
Assurance Objections (each as defined below).

Contract Objection Deadline. Any Counterparty to a Contract that wishes to object
to the Debtors' proposed Cure Costs (each such objection, a “Contract Objection”)
or assumption and assignment on any basis (except objections solely related to
adequate assurance of future performance by a Successful Bidder other than a
Stalking Horse Bidder) shall file with the Court and serve on the Objection Notice
Parties its Contract Objection, which must state, with specificity, the legal and
factual bases thereof and include any appropriate documentation in support thereof,

Contract
Objections
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by no later than 14 calendar days after service of the Cure Notice (the “Contract
Objection Deadline™).

Resolution of Contract Objections. The Debtors and the objecting Counterparty
shall first confer in good faith to attempt to resolve the Contract Objection without
Court intervention. If the parties are unable to consensually resolve the Contract
Obijection prior to the commencement of the Sale Hearing, the Court shall make all
necessary determinations relating to the applicable Cure Costs or assumption and
assignment and the Contract Objection at a hearing scheduled pursuant to the
following paragraph. If a Contract Objection is resolved in a manner that is not in
the best interests of the Debtors and their estates, whether or not such resolution
occurs prior to or after the closing of the applicable Sale Transaction (subject to the
terms of the applicable Sale Transaction), the Debtors may determine that any
Contract subject to such resolved Contract Objection will no longer be assumed
and assigned pursuant to the applicable Sale Transaction (subject to the terms of
the applicable Sale Transaction). All other objections to the proposed assumption
and assignment of the Debtors' right, title and interest in, to and under a Contract
will be heard at the Sale Hearing.

Adjourned Contract Objections. If a timely filed Contract Objection cannot
otherwise be resolved by the parties, the Contract Objection may be heard at the
Sale Hearing, or, at the Debtors' option, be adjourned to a subsequent hearing (each
such Contract Objection, an “Adjourned Contract Objection™); provided, that, the
determination of whether a Contract Objection may be heard at the Sale hearing is
in the Debtors’ and the Court’s discretion. An Adjourned Contract Objection may
be resolved after the closing date of the applicable Sale Transaction. Upon
resolution of an Adjourned Contract Objection and the payment of the applicable
cure amount or resolution of the assumption and assignment issue, if any, the
applicable Contract that was the subject of such Adjourned Contract Objection
shall, as applicable, be deemed assumed and assigned to the applicable Successful
Bidder as of the closing date of the applicable Sale Transaction.

Failure to Timely Object. If a Counterparty fails to file with the Court and serve
on the Objection Notice Parties a timely Contract Objection, the Counterparty
forever shall be barred from asserting any objection with regard to the cost to cure
any defaults under the applicable Contract and shall be deemed to have consented
to the assumption and assignment of the Contract. The Cure Costs set forth in the
applicable Assumption and Assignment Notice shall be controlling and will be the
only amount necessary to cure outstanding defaults under the Contract and satisfy
the requirements of section 365(b) of the Bankruptcy Code, and the Counterparty
to the Contract shall be bound by and deemed to have consented to the Cure Costs.

Adequate Assurance Objection Deadline. Any Counterparty to a Contract that
wishes to object to the proposed assumption and assignment of the Contract, other
than with respect to a Stalking Horse Bidder, the subject of which objection is a

Adequate Successful Bidder’s (or any other relevant assignee’s) proposed form of adequate
Assurance assurance of future performance (each such objection, an “Adequate Assurance
Objections Objection™), shall file with the Court and serve on the Objection Notice Parties an

Adequate Assurance Objection, which must state, with specificity, the legal and
factual bases thereof and include any appropriate documentation in support thereof,
by no later than the Post-Auction Objection Deadline.
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Resolution of Adequate Assurance Objections. The Debtors and the objecting
Counterparty shall first confer in good faith to attempt to resolve the Adequate
Assurance Objection without Court intervention. If the parties are unable to
consensually resolve the Adequate Assurance Objection prior to the
commencement of the Sale Hearing, the Adequate Assurance Objection and all
issues of adequate assurance of future performance of the applicable Successful
Bidder (or any other relevant assignee) shall be determined by the Court at the Sale
Hearing.

Failure to Timely Object. If a Counterparty fails to timely file with the Court and
serve on the Objection Notice Parties a timely Adequate Assurance Objection, the
Counterparty shall be forever barred from asserting any objection to the assumption
and/or assignment of the applicable Contract with regard to adequate assurance of
future performance. The applicable Successful Bidder (or any other relevant
assignee) shall be deemed to have provided adequate assurance of future
performance with respect to the Contract in accordance with Bankruptcy Code
section 365(f)(2)(B) and, if applicable, Bankruptcy Code section 365(b)(3),
notwithstanding anything to the contrary in the Contract or any other document.

Designation
Rights

Successful Bidders (including any Stalking Horse Bidder or Backup Bidder
ultimately named a Successful Bidder) may, pursuant to the terms of an applicable
asset purchase agreement executed with the Debtors (including any applicable
Stalking Horse Agreement), designate (a) for assumption and assignment Contracts
that were not originally included in the Assets to be acquired in connection with
the applicable Successful Bid and (b) Contracts that previously were included
among the Assets to be acquired in connection with the applicable Successful Bid
as “excluded assets” that will not be assigned to or otherwise acquired by the
Successful Bidder. The Debtors shall use commercially reasonable efforts to, as
soon as reasonably practicable after the Debtors receive notice of any such
designation, file with the Court, serve on the applicable Counterparties and cause
to be published on the KCC Website, a notice of such designation (a “Designation
Notice”) containing sufficient information to apprise Counterparties of the
designation of their respective Contracts.

Notice of
Assumed
Contracts

As soon as reasonably practicable after the closing of a Sale Transaction, the
Debtors will file with the Court, serve on the applicable Counterparties and cause
to be published on the KCC Website, a notice containing the list of Contracts that
the Debtors assumed and assigned pursuant to any asset purchase agreement with
a Successful Bidder.

Reservation of
Rights

The inclusion of a Contract or Cure Costs with respect to any Contract on any
Assumption and Assignment Notice or any Notice of Auction Results, shall not
constitute or be deemed a determination or admission by the Debtors, any
Successful Bidder or any other party that such Contract is an executory contract or
an unexpired lease within the meaning of the Bankruptcy Code, and shall not be a
guarantee that such Contract ultimately will be assumed or assigned. The Debtors
reserve all of their rights, claims and causes of action with respect to each Contract
listed on the aforementioned notices.
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Argument

B. The Bidding Procedures Are Fair, Appropriate and in the Best Interests of the
Debtors and Their Stakeholders

48.  The Bidding Procedures are specifically designed to promote what courts
have deemed to be the paramount goal of any proposed sale of a debtor’s property—maximizing
the value of sale proceeds received by the estate. See Burtch et al. v. Ganz, et al. (In re Mushroom
Co.), 382 F.3d 325, 339 (3d Cir. 2004) (finding that debtor “had a fiduciary duty to protect and
maximize the estate’s assets”); Official Comm. of Unsecured Creditors of Cybergenics Corp. v.
Chinery, 330 F.3d 548, 573 (3d Cir. 2003) (debtor has “fiduciary duty to maximize the value of
the bankruptcy estate”); In re Food Barn Stores, Inc., 107 F.3d 558, 564- 65 (8th Cir. 1997) (“a
primary objective of the Code [in asset sales is] to enhance the value of the estate at hand.”) (citing
Metro. Airports Comm 'n v. Northwest Airlines, Inc. (In re Midway Airlines, Inc.), 6 F.3d 492, 494
(7th Cir. 1993) (“Section 365 . . . advances one of the Code’s central purposes, the maximization
of the value of the bankruptcy estate for the benefit of creditors.”)). Courts uniformly recognize
that procedures established for the purpose of enhancing competitive bidding are consistent with
the fundamental goal of maximizing the value of a debtor’s estate. See Calpine Corp. v. O Brien
Envtl. Energy, Inc. (In re O Brien Envtl. Energy, Inc.), 181 F.3d 527, 537 (3d Cir. 1999) (noting
that bidding procedures that promote competitive bidding provide a benefit to a debtor’s estate);
In re Fin’l News Network, Inc., 126 B.R. 152, 156 (Bankr. S.D.N.Y. 1992) (“[C]ourt-imposed
rules for the disposition of assets . . . [should] provide an adequate basis for comparison of offers,
and [should] provide for fair and efficient resolution of bankrupt estates.”).

49.  The Bidding Procedures provide for an orderly, uniform and appropriately
competitive process through which interested parties may submit offers to purchase the Debtors’

Assets. Given the time constraints, and in light of the extensive prepetition marketing process, the
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Debtors, with the assistance of their advisors, have structured the Bidding Procedures to promote
active bidding by interested parties and to confirm the highest or otherwise best offer reasonably
available for the Assets.

50.  Additionally, and as described in greater detail above and the Herbert
Declaration, given the historical decline in the Debtors’ revenue, the terminal nature of certain of
the Debtors’ Assets, and the pressure the Debtors face from operating pursuant to temporary
waivers of events of default under their prepetition credit facilities, the sale timeline was carefully
negotiated as part of reaching an overall agreement with the Stalking Horse Bidders. Locking in
the Stalking Horse Bidders is necessary to establish a floor for the sale of the Debtors’ Assets and
to avoid irreparable harm to the Debtors and their estates. The Bidding Procedures will allow the
Debtors to conduct the Auction in a fair and transparent manner that will encourage participation
by financially capable bidders with demonstrated ability to consummate a timely sale transaction.

51.  Courts in this District and other districts routinely approve procedures
substantially similar to the proposed Bidding Procedures, including procedures providing for the
designation of multiple stalking horse bidders and sale timelines consistent with (or more
accelerated) than the timeline proposed herein. See, e.g., In re Consolidated Infrastructure Group,
Inc., No. 19-10165 (BLS) [Docket No. 151] (Bankr. D. Del. Apr. 24, 2019) (authorizing
designation of stalking horse bidders and provision of bid protections without further hearing with
consent of United States Trustee and consultation parties); In re Hobbico, Inc., No. 18-10055 (KG)
[Docket No. 243] (Bankr. D. Del. Mar. 14, 2018) (same); In re California Proton Treatment
Center, LLC, No. 1710477 (LSS) [Docket No. 158] (Bankr. D. Del. Apr. 12, 2017) (same); In re
United Road Towing, Inc., No. 17-10249 (LSS) [Docket No. 131] (Bankr. D. Del. Mar. 6, 2017)

(same); In re Constellation Enterprises LLC, No. 16-11213 (CSS) [Docket No. 260] (Bankr. D.
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Del. Jun. 15, 2016) (same); See also, e.g., In re Mabvax Therapeutics Holdings, Inc., No. 19-10603
(CSS) [Docket No. 78] (Bankr. D. Del. Apr. 8, 2019) (approving bidding procedures with a bid
deadline 18 days after entry of bidding procedures order); In re Things Remembered, Inc., No. 19-
10248 (CSS) [Docket No. 100] (Bankr. D. Del. Mar. 13, 2019) (approving bidding procedures
with bid deadline 7 days after entry of order and auction scheduled for 26 days after entry of order);
In re Charlotte Russe Holding, Inc., No. 19-10210 (LSS) [Docket No. 199] (Bankr. D. Del. Feb.
21, 2019) (approving bidding procedures with bid deadline 10 days after entry of order and auction
scheduled for 29 days after entry of order); In re Maurice Sporting Goods, Inc., No. 17-12481
(CSS) [Docket No. 125] (Bankr. D. Del. Dec. 12, 2017) (entering bidding procedures order 22
days after petition date, approving bid deadline 10 days after entry of order); /n re Golfsmith Int’l
Holdings, Inc., No. 16-12033 (LSS) [Docket No. 196] (Bankr. D. Del. Oct. 6, 2016) (approving
bidding procedures with a bid deadline 11 days after entry of order and auction scheduled for 13
days after entry of order).*?

52.  Accordingly, the Bidding Procedures should be approved, not just because
they are aligned with the circumstances of the Debtors’ Chapter 11 Cases, but also because they
are consistent with procedures approved by courts in this District in cases of similarly-situated
debtors and are otherwise reasonable, appropriate, and in the best interests of the Debtors, their
estates and all parties in interest.

C. Any Proposed Termination Payment Will Be Necessary, Reasonable and Appropriate

53.  The Debtors believe that the presence of the Stalking Horse Bidders will set

a floor for the value of the Assets and attract other potential buyers to bid for such Assets, thereby

12" The unreported orders cited herein are voluminous and not attached to this Motion. Copies of these orders will be
made available upon request to the proposed counsel for the Debtors.
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maximizing the realizable value of the Assets for the benefit of the Debtors’ estates, their creditors,
and all other parties in interest. In light of this, the Stalking Horse Protections are reasonable given
the substantial cash consideration being paid in connection with the Stalking Horse Bids.

54.  Providing a stalking horse bidder with certain bidding protections in
connection with a sale of significant assets under section 363 of the Bankruptcy Code has become
standard practice in chapter 11 cases. In the Third Circuit, “break-up” fees and expense
reimbursements are considered administrative expenses and must be necessary to preserve the
value of a debtor’s estate. See Calpine Corp. v. O Brien Envtl. Energy, Inc. (In re O Brien Envtl.
Energy, Inc.), 181 F.3d 527, 533 (3d Cir. 1999). In O’Brien, the Third Circuit provided two
examples of a potential benefit accruing from the payment of a break-up fee. See id. First, a
benefit to the estate may arise if, “assurance of a breakup fee promoted [a] more competitive
bidding [process], such as by inducing a bid that otherwise would not have been made and without
which bidding would have been limited.” Id. at 537. Second, bidding protections encourage
potential bidders to evaluate thoroughly a debtor’s value, thereby “increasing the likelihood that
the price at which the debtor is sold will reflect its true worth.” Id. Termination and similar fees
are effective mechanisms for protecting bidders in connection with an asset sale and can be
“important tools to encourage bidding and to maximize the value of the [d]ebtors’ assets.” Official
Comm. of Subordinated Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R.
650, 659 (S.D.N.Y. 1992), appeal dismissed, 3 F.3d 49 (2d Cir. 1993). Put differently, these
bidding protections enable a debtor to assure a sale to a contractually committed bidder at a price
the debtor believes is fair and reasonable, while providing the debtor with the opportunity to
generate even greater value through an auction process. See In re 995 Fifth Ave. Assocs., L.P., 96

B.R. 24, 28 (Bankr. S.D.N.Y. 1989) (bidding incentives may be “legitimately necessary to
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convince a white knight to enter the bidding by providing some form of compensation for the risks

it is undertaking.”) (citation omitted) (internal quotation marks omitted).

55.

In O’Brien, the Third Circuit reviewed the following nine factors set forth

by the lower court as relevant in deciding whether to award a break-up fee:

a.

b.

the presence of self-dealing or manipulation in negotiating the break-up fee;
whether the fee harms, rather than encourages, bidding;
the reasonableness of the break-up fee relative to the purchase price;

whether the unsuccessful bidder placed the estate property in a “sale
configuration mode” to attract other bidders to the auction;

the ability of the request for a break-up fee to serve to attract or retain a
potentially successful bid, establish a bid standard or minimum for other
bidders or attract additional bidders;

the correlation of the fee to a maximum value of the debtor’s estate;

the support of the principal secured creditors and creditors’ committees of
the break-up fee;

the benefits of the safeguards to the debtor’s estate; and

the substantial adverse impact of the break-up fee on unsecured creditors,
where such creditors are in opposition to the break-up fee.

See In re O’Brien Envtl. Energy, Inc., 181 F.3d at 536.

56.

While none of the factors is dispositive, an application of the facts to several

of such factors supports the approval of the Stalking Horse Protections. In particular, and as is set

forth above, the Stalking Horse Protections are necessary to preserve the value of the Debtors’

estates because they will enable the Debtors to secure an adequate floor for the Assets and to

therefore insist that competing bids be materially higher or otherwise better than the Stalking Horse

Bid—a clear benefit to the Debtors’ estates.
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57.  The Stalking Horse Protections were also approved by the Debtors as a
result of good faith, arm’s length negotiations between the Debtors, the Stalking Horse Bidders,
and the Term B Lenders. While the Debtors sought to minimize these bid protections, the Stalking
Horse Bidders would not agree to act as a stalking horse without the Stalking Horse Protections
given the substantial time and expense that would be incurred in connection with entering into
definitive documentation and the risk of being outbid at the Auction. Without the Stalking Horse
Protections, the Debtors might lose the opportunity to obtain the highest or otherwise best offer
for the Assets and would certainly lose the downside protection that will be afforded by the
existence of the Stalking Horse Bidders. The Stalking Horse Bids send a message to all potential
bidders that the relevant Assets are at least worth the proposed Stalking Horse purchase price.
Therefore, without the benefit of the Stalking Horse Bids (i.e., a bid providing the floor), the bids
received at auction for the applicable Assets could be substantially lower than the bids offered by
the Stalking Horse Bidders.

58. Here, the bid of each Stalking Horse Bidder serves all three functions. First,
Galaxy and Centric would not enter into their respective Stalking Horse Agreements without the
Stalking Horse Protections. Second, pursuant to the Bidding Procedures, any bidder that wishes
to participate in the Auction must submit an offer that is higher or otherwise better for the
applicable Assets. Third, the bid of each Stalking Horse Bidder attracts additional bidders because,
among other things, additional bidders will be able to save considerable time and expense by using
the documents the Stalking Horse Bidders heavily negotiated, including, among other things, the
Stalking Horse Agreements and the schedules thereto, in making their bid. In sum, if the Assets
are sold to a Successful Bidder other than the applicable Stalking Horse Bidder, the Sale

Transaction likely will be the result of each Stalking Horse Bidder’s crucial role as an initial bidder
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generating interest in the Assets and establishing a minimum acceptable price and offer against
which other parties can bid.

59.  Additionally, each of the Stalking Horse Protections constitutes only 3.9%
of the respective purchase price for the relevant Assets. The Galaxy Termination payment equals
3.9% of Galaxy’s purchase price. No expense reimbursement is being sought for Galaxy (as
agreed by the parties and discussed in paragraph 30 above, prior to the Petition Date, the Debtors
paid $1 million to Galaxy as an expense reimbursement at the time of signing the Galaxy LOI, and
an additional $1.5 million as an expense reimbursement at the time of signing the Galaxy APA).
As a result, the Debtors are not requesting any additional expense reimbursement for Galaxy as a
Stalking Horse Protection.

60. Even if the Galaxy expense prepayment is viewed as a purchase price
adjustment as described above, the Galaxy Termination Payment still equals less than 3.93% of
the Galaxy purchase price. In light of the value provided to the Debtors’ estates by locking in the
Galaxy LOI and the Galaxy APA, the Debtors view the prepayment of expenses as akin to a
purchase price adjustment. Even as a purchase price adjustment, the Galaxy Stalking Horse Bid
still represents far and away the highest and otherwise best offer the Debtors received for the
Active Division Assets. Moreover, if the expense reimbursement is added to the Galaxy
Termination Payment and that sum is evaluated against the full purchase price under the Galaxy
APA, the total of the Galaxy Termination Payment and the expense prepayment totals only 4.7%.
As a result, the Debtors believe that the prepayment of such expenses was a valid exercise of their
business judgment and allowed the Debtors to finalize entry into a deal for the sale of the Active

Division Assets that is the highest and otherwise best under the circumstances. The Centric

45



Case 21-11194-JTD Doc 79-1 Filed 09/02/21 Page 47 of 435

Termination Payment (which includes the Centric expense reimbursement), in the aggregate,
equals 3.9% of Centric’s purchase price.

61. The Debtors submit that the Termination Payments reflect market terms for
a transaction of this nature. See, e.g., Order Authorizing and Approving Bidding Procedures, In re
The Rockport Co., LLC, (No. 18-11145) (LSS) [Docket No. 146] (Bankr. D. Del. June 5, 2018)
(approving breakup fee and expense reimbursement equal to approximately 4.3% of the purchase
price); Order Authorizing and Approving Bid Procedures, In re Orexigen Therapeutics, Inc., (No.
18-10518) (KG) [Docket No. 231] (Bankr. D. Del. April 23, 2018) (approving break-up fee and
expense reimbursement equal to approximately 7.3% of the purchase price); Order Authorizing
and Approving Bidding Procedures, In re The Weinstein Company Holdings LLC, (No. 18-10601)
(MFW) [Docket No. 190] (Bankr. D. Del. Apr. 6, 2018) (approving break-up fee and expense
reimbursement equal to approximately 5% of the purchase price); Order Authorizing and
Approving Bidding Procedures, In re ATopTech, Inc., (No. 17-10111) (MFW) [Docket No. 234]
(Bankr. D. Del. Apr. 21, 2017) (approving break-up fee and expense reimbursement equal to
approximately 5% of the purchase price); Order Approving and Establishing Bidding and Sale
Procedures, In re Phoenix Brands LLC, (No. 16-11242) (BLS) [Docket No. 136] (Bankr. D. Del.
June 8, 2016) (approving break-up fee and expense reimbursement greater than 5% of the purchase
price).

62. Most importantly, absent approval of the Stalking Horse Protections, the
Debtors may lose the opportunity to obtain the highest and otherwise best offer for the Assets
through the Auction process. The Stalking Horse Protections are a pivotal component of the
respective APAs, which will serve as a minimum or floor bid upon which the Debtors can rely at

the Auction. If the Stalking Horse Bid Protections are not approved, the success of the sale process
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will be compromised, the competitive nature of the Auction (if one is held) will be undermined,
and the estates will suffer accordingly. The Stalking Horse Bid Protections were negotiated at
arm’s length and in good faith and, accordingly, the Debtors request that the Court approve them
as being in the best interest of the Debtors and their estates.

D. Approval of a Sale of the Assets Is Warranted Under Section 363 of the Bankruptcy
Code

63.  Section 363 of the Bankruptcy Code provides, in relevant part, that the
debtor may, “after notice and a hearing . . . use, sell, or lease, other than in the ordinary course of
business, property of the estate.” 11 U.S.C. § 363(b)(1). While the Bankruptcy Code does not
specify the appropriate standard for approving the sale of property under section 363, courts
routinely authorize a sale if it is based upon the debtor’s sound business judgment. See, e.g.,
Meyers v. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir. 1996) (citing In re Schipper, 933 F.2d
513 (7th Cir. 1991)); In re Chateaugay Corp., 973 F.2d 141, 143 (2d Cir. 1992); Stephen Indus.,
Inc. v. McClung, 789 F.2d 386, 390 (6th Cir. 1986); Comm. of Equity Security Holders v. Lionel
Corp. (Inre Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983).

64.  Courts typically consider the following factors in determining whether a
sale under section 363 of the Bankruptcy Code passes muster under the business judgment
standard: (a) whether a sound business justification exists for the sale; (b) whether adequate and
reasonable notice of the sale was provided to interested parties; (c) whether the sale will produce
a fair and reasonable price for the property; and (d) whether the parties have acted in good faith.
See In re Decora Indus., Inc., No. 00-4459, 2002 WL 32332749, at *2 (D. Del. May 20, 2002)
(adopting Lionel factors) (citing Guilford Transp. Indus., Inc. v. Delaware & Hudson Ry. Co. (In
re Delaware & Hudson Ry. Co.), 124 B.R. 169, 176 (D. Del. 1991) (listing non-exclusive factors

that may be considered by a court in determining whether there is a sound business purpose for an
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asset sale)). As such, it follows that when a debtor demonstrates a valid business justification for
a decision, the presumption is that the business decision was made “on an informed basis, in good
faith and in the honest belief that the action taken was in the best interests of the company.” Official
Comm. of Subordinated Bondholders v. Integrated Res. Inc. (In re Integrated Res., Inc.), 147 B.R.
650, 656 (S.D.N.Y. 1990) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)).

i. The Debtors Have Demonstrated a Sound Business Justification for the Sale
of the Assets

65. A sound business justification exists where the sale of a debtor’s assets are
necessary to preserve the value of the debtor’s estate for the benefit of creditors and interest
holders. See, e.g., Cumberland Farms Diary, Inc. v. Abbotts Dairies of Penn., Inc. (In re Abbotts
Diaries of Penn., Inc.), 788 F.2d 143 (3d Cir. 1986); In re Delaware & Hudson Ry. Co., 124 B.R.
at 179 (approving the sale of the debtor as a going concern upon a showing of “a valid business
purpose . . ..”); In re Lionel Corp., 722 F.2d at 1071 (adopting a rule “requiring that a judge
determining a 8 363(b) application expressly find from the evidence presented before him . . . a
good business reason to grant” the sale).

66.  As set forth above, a strong business justification exists for a sale of the
Debtors’ Assets. In light of the Debtors” historical decline in revenues, an orderly but expeditious
sale of the Assets is critical to maximizing recoveries for all of the Debtors’ stakeholders. The
Debtors’ have determined that the most viable path toward a global resolution of the Debtors’
financial and operational challenges is through consummating one or more strategic sale
transactions. Moreover, a timely closing of a sale of the Assets is required under the RSA and the
DIP financing, without which, the Debtors would not have been able to execute an orderly and

value-maximizing sale process or fund these Chapter 11 Cases.
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ii. The Sale Noticing and Objection Procedures Are Appropriate and Comply
with Bankruptcy Rules 2002 and 6004

67. Bankruptcy Rules 2002 and 6004 require the Debtors to notify creditors of
the proposed sale, provide a description of the Assets and disclose the time and place of the
Auction, the terms and conditions of any proposed Sale Transaction and the Objection Deadlines.
See Fed. R. Bankr. P. 2002(a), 2002(c) and 6004(a). The Sale Noticing and Objection Procedures
set forth above are reasonably calculated to provide all of the Debtors’ known creditors and other
parties in interest with adequate and timely notice of all of the key dates, deadlines and other
material information related to the sale process. Further, publishing the Publication Notice in USA
Today and the New York Times is designed to capture any creditors and parties in interest not
currently known to the Debtors. Accordingly, the Debtors request that the Court approve the Sale
Noticing and Objection Procedures as set forth herein, including the Sale Notice, substantially in
the form attached to the Bidding Procedures Order as Exhibit 4, and find that no other or further
notice of the Bidding Procedures, the Auction (excluding the Auction results) or the Sale Hearing
IS necessary or required.

iii. The Proposed Sale Will Yield a Fair and Reasonable Purchase Price for the
Assets

68.  As set forth above, the Debtors believe that any Sale Transaction governed
by the Bidding Procedures will yield a fair and reasonable price for the Assets. The Bidding
Procedures were carefully designed to facilitate a robust and competitive bidding process and
provide significant flexibility to do so. The Debtors are poised to capitalize on the progress made
during the prepetition phase of their sale process to maximize the value of the Assets quickly and
efficiently.

69. The Debtors also constructed the Bidding Procedures to promote

transparency, good faith and fairness throughout the entire sale process. The Bidding Procedures
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provide an appropriate framework for the Debtors to review, analyze and compare bids for the
Assets and to engage with bidders on an arm’s length basis to work to improve the quality of their
bids for the benefit of all parties in interest.

70. A Sale Transaction governed by the Bidding Procedures undoubtedly will
serve the important objectives of obtaining not only a fair and reasonable purchase price for the
Assets, but also the highest or best value for the Assets. This is a critical feature of the Bidding
Procedures, which will inure to the benefit of all parties in interest in the Chapter 11 Cases.

Iv. The Successful Bidder(s) Should be Entitled to the Protections of Section
363(m) of the Bankruptcy Code.

71.  Section 363(m) of the Bankruptcy Code is designed to protect the sale of a
debtor’s assets to a good-faith purchaser. Specifically, section 363(m) provides the following:

The reversal or modification on appeal of an authorization under

subsection (b) or (c) of this section of a sale or lease of property does

not affect the validity of a sale or lease under such authorization to

an entity that purchased or leased such property in good faith,

whether or not such entity knew of the pendency of the appeal,

unless such authorization and such sale ... were stayed pending
appeal.

11 U.S.C. § 363(m). Section 363(m) embodies the “policy of not only affording finality to the
judgment of the bankruptcy court, but particularly to give finality to those orders and judgments
upon which third parties rely.” See Reloeb Co. v. LTV Corp. (In re Chateaugay Corp.), No. 92
Civ. 7054 (PKL), 1993 U.S. Dist. LEXIS 6130, at *9 (S.D.N.Y. May 10, 1993) (quoting Abbotts
Dairies, 788 F.2d at 147)); see also Allstate Ins. Co. v. Hughes, 174 B.R. 884, 888 (S.D.N.Y. 1994)
(“Section 363(m) . . . provides that good faith transfers of property will not be affected by the
reversal or modification on appeal of an unstayed order, whether or not the transferee knew of the

pendency of the appeal”).
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72.  While the Bankruptcy Code does not define “good faith,” the Third Circuit
has held that indicia of bad faith typically include “fraud, collusion between the purchaser and
other bidders or the trustee, or an attempt to take grossly unfair advantage of other bidders.”
Abbotts Diaries, 788 F.2d 143, 147 (3d Cir. 1986) (quoting Hoese Corp. v. Vetter Corp. (In re
Vetter Corp.), 724 F.2d 52, 55 (7th Cir. 1983)) (other citations omitted); see also Kabro Assoc. of
West Islip, L.L.C. v. Colony Hill Assocs. (In re Colony Hill Assocs.), 111 F.3d 269, 276 (2d Cir.
1997).

73.  As set forth above, the Bidding Procedures were designed with the goal of
producing a fair and transparent sale process that will yield the highest or otherwise best value for
the Assets. Any Stalking Horse Agreement or other asset purchase agreement executed by the
Debtors has been, or will be, negotiated at arm’s length and in good faith at each stage of the
negotiations.

74. The Debtors submit that each Stalking Horse Bidder is a “good faith
purchaser” within the meaning of section 363(m) of the Bankruptcy Code. The Debtors and the
Stalking Horse Bidders have entered into the Stalking Horse Agreements without collusion, in
good faith, and through extensive arm’s length negotiations. As noted above, Galaxy has certain
contractual relationships with the Debtors. Despite these contractual relationships, Galaxy is a
distinct, third party entity and Galaxy and the Debtors have engaged separate counsel and other
professional advisors to represent their respective interests in the negotiation of the Stalking Horse
Agreements and the sale. At all times, the Debtors and Galaxy had separate counsel to negotiate
the sale transaction, and Stifel and Miller Buckfire acted as independent advisors retained by the
Debtors for the purpose of exploring strategic alternatives, marketing the Debtors’ businesses, and

soliciting bids. To the best of the Debtors’ knowledge, information, and belief, no party has
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engaged in any conduct that would cause or permit any of the Stalking Horse Agreements to be
set aside under section 363(m) of the Bankruptcy Code.

75.  Centric also has certain contractual relationships with the Debtors as noted
herein. Despite these contractual relationships, Centric is a distinct, third party entity and Centric
and the Debtors have engaged separate counsel and other professional advisors to represent their
respective interests in the negotiation of the Stalking Horse Agreements and the sale. At all times,
the Debtors and Centric had separate counsel to negotiate the sale transaction, and Stifel and Miller
Buckfire acted as independent advisors retained by the Debtors for the purpose of exploring
strategic alternatives, marketing the Debtors’ businesses, and soliciting bids. To the best of the
Debtors’ knowledge, information, and belief, no party has engaged in any conduct that would
cause or permit any of the Stalking Horse Agreements to be set aside under section 363(m) of the
Bankruptcy Code.

76. Further, as set forth above, the Bidding Procedures are designed to produce
a fair and transparent competitive bidding process. Each Qualified Bidder participating in the
Auction must confirm that it has not engaged in any collusion with respect to the bidding or the
sale of any of the Assets. Any asset purchase agreement with a Successful Bidder executed by the
Debtors will be negotiated at arm’s length and in good faith. As such, the Debtors request a finding
that any Successful Bidder (including any Stalking Horse Bidder that is named a Successful
Bidder) is a good-faith purchaser and is entitled to the full protections afforded under section
363(m) of the Bankruptcy Code.

77. In view of the foregoing, the Debtors have demonstrated that the proposed

sale of their Assets should be approved as a sound exercise of the Debtors’ business judgment.
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E. A Sale of the Assets Free and Clear of Liens, Claims, Interests and
Encumbrances Is Appropriate under Section 363(f) of the Bankruptcy Code

78. In the interest of attracting the best offers, the Court should authorize the
Debtors to sell the Assets free and clear of any liens, claims, interests and other encumbrances, in
accordance with section 363(f) of the Bankruptcy Code. Section 363(f) of the Bankruptcy Code
authorizes a debtor to sell assets free and clear of all liens, claims, interests and encumbrances of
an entity other than the estate if any one of the following conditions is met:

@) applicable non-bankruptcy law permits sale of such property free
and clear of such interest;

(b) such entity consents;

(© such interest is a lien and the price at which such property is to be
sold is greater than the aggregate value of all liens on such property;

(d) such interest is in bona fide dispute; or

(e such entity could be compelled, in legal or equitable proceeding, to
accept a money satisfaction of such interest.

11 U.S.C. 8 363(f)(1) — (5); see also In re Kellstrom Indus., Inc., 282 B.R. 787, 793 (Bankr. D.
Del. 2002) (“Section 363(f) is written in the disjunctive, not the conjunctive, and if any of the five
conditions are met, the debtor has the authority to conduct the sale free and clear of all liens.”);
Citicorp Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (same);
Mich. Emp’t Sec. Comm’n v. Wolverine Radio Co. (In re Wolverine Radio Co.), 930 F.2d 1132,
1147 n.24 (6th Cir. 1991) (same); In re Zeigler, 320 B.R. 362, 381 (Bankr. N.D.IIl. 2005) (same);
In re Bygaph, Inc., 56 B.R. 596, 606 n.8 (Bankr. S.D.N.Y. 1986) (same).

79.  The Debtors anticipate that any Sale Transaction they elect to pursue will
satisfy one or more of the requirements under section 363(f) of the Bankruptcy Code to permit a
“free and clear” sale of the applicable Assets. As an initial matter, the Assets are subject to the

liens of the lenders under the BoA Credit Agreement and the liens of the Term B Lenders, each of
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whom has consented to will consent to such a sale. Additionally, any parties with junior liens on
the Assets can be compelled to accept a money satisfaction of their interests, but also would be
adequately protected by such liens attaching to the proceeds of the applicable Sale Transaction in
the order of their respective priority. Accordingly, the Debtors request that the Court authorize
the sale of the Assets free and clear of any liens, claims, interests and encumbrances, to the fullest
extent permitted by section 363(f) of the Bankruptcy Code.

F. The Debtors’ Assumption and Assignment of Executory Contracts and
Unexpired Leases Are Appropriate under Section 365 of the Bankruptcy Code

80. Section 365(a) of the Bankruptcy Code provides that a debtor “subject to
the court’s approval, may assume or reject any executory contract or unexpired lease of the
debtor.” 11 U.S.C. § 365(a). Courts employ the business judgment standard in determining
whether to approve a debtor’s decision to assume or reject an executory contract or an unexpired
lease. See, e.g., In re Market Square Inn, Inc., 978 F.2d 116, 121 (3d Cir. 1992) (finding that
assumption or rejection of a lease “will be a matter of business judgment . . . .”); In re HQ Global
Holdings, Inc., 290 B.R. 507, 511 (Bankr. D. Del. 2003) (finding debtor’s decision to assume or
reject executory contract is governed by business judgment standard and can only be overturned
if decision was product of bad faith, whim or caprice). In this context, the business judgment test
only requires that a debtor demonstrate that assumption or rejection of an executory contract or
unexpired lease benefits the estate. See Sharon Steel Corp. v. Nat’l Fuel Gas Distrib. Corp., 872
F.2d 36, 40 (3d Cir. 1989); Wheeling-Pittsburgh Steel Corp. v. West Penn Power Co., (In re
Wheeling-Pittsburgh Steel Corp.), 72 B.R. 845, 846 (Bankr. W.D. Pa. 1987).

81.  Any proposed Sale Transaction will provide a Successful Bidder with the
opportunity to designate certain Contracts for assumption and assignment. Assumption of any

Contracts is an exercise of the Debtors’ sound business judgment because the transfer of Contracts
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in connection with a Sale Transaction is an essential element in the Debtors’ ability to maximize
the value of the Assets—and, particularly so when a Contract is integral to the ownership or
operation of the Assets to be acquired. Further, the ability to assume and assign Contracts will
increase the likelihood that the Debtors will be able to sell the Assets as part of an overall division
sale or even as a going concern if an all-assets bidder emerges, thereby avoiding needless value-
destruction through a liquidation of otherwise marketable operating assets and facilitating the
preservation of as many jobs as possible.

82.  The consummation of any Sale Transaction involving the assignment of a
Contract will be contingent upon the Debtors’ compliance with the applicable requirements of
section 365 of the Bankruptcy Code. Section 365(b)(1) requires that any outstanding defaults
under the Contracts to be assumed be cured or that the Debtors provide adequate assurance that
such defaults will be promptly cured. See 11 U.S.C. § 365(b)(1). The Debtors’ assumption and
assignment of any Contracts will be dependent upon payment of Cure Costs and effective only
upon the closing of an applicable Sale Transaction. As set forth above, subject to the Court’s
approval, the Debtors will file with the Court and serve on each Counterparty an Assumption and
Assignment Notice setting forth the Debtors’ good-faith calculation of the Cure Costs for each
Contract that could be assumed in connection with a Sale Transaction. Counterparties will have
an opportunity to raise any Contract Objections in advance of the Sale Hearing.

83.  Section 365(f) of the Bankruptcy Code requires, in part, that the assignee of
any executory contract provide “adequate assurance of future performance ... whether or not there
has been a default in such contract.” 11 U.S.C. § 365(f)(2). While the Bankruptcy Code does not
define “adequate assurance,” courts have held that what constitutes “adequate assurance” should

be determined by “a practical, pragmatic construction based upon the facts and circumstances of
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each case.” See Carlisle Homes, Inc. v. Azzari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538
(Bankr. D.N.J. 1988) (quoting In re Bon Ton Rest. & Pastry Shop, Inc., 53 B.R. 789, 803 (Bankr.
N.D. Ill. 1985)); see also In re Alipat, Inc., 36 B.R. 274, 276-77 (Bankr. E.D. Mo. 1984)
(recognizing that the term adequate assurance “borrowed its critical language ... from Section 2609
of the Uniform Commercial Code” which “suggest[s] that adequate assurance is to be defined by
commercial rather than legal standards . . . [and] factual considerations.”). While no single
standard governs every case, adequate assurance “will fall considerably short of an absolute
guarantee of performance.” In re Carlisle Homes, Inc., 103 B.R. at 538 (citations omitted); In re
Natco Indus., Inc., 54 B.R. 436, 440 (Bankr. S.D.N.Y. 1985) (adequate assurance of future
performance does not mean absolute assurance that debtor will thrive and pay rent).

84.  Adequate assurance may be provided by demonstrating, among other
things, the assignee’s financial health and experience in managing the type of enterprise or
property assigned. See, e.g., In re Bygaph, Inc., 56 B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986)
(finding that industrial expertise, past success in running a similar business, and financial
wherewithal satisfied the adequate assurance requirement of section 365 of the Bankruptcy Code).

85.  The Bidding Procedures expressly specify that for a bid to qualify as a
Qualified Bid” a Prospective Bidder must include with its bid Adequate Assurance Information
regarding the Prospective Bidder’s (or any other relevant assignee’s) ability to perform the
applicable obligations under any Contracts that may be included in the bid. The Debtors will
furnish all available Adequate Assurance Information to Counterparties as soon as reasonably
possible following their receipt of such information. Finally, any Counterparty that is dissatisfied

with the content or quality of any relevant Adequate Assurance Information will have an
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opportunity to request additional information from the Debtors and, if necessary, lodge an
Adequate Assurance Objection in advance of the Sale Hearing.

86.  The Assumption and Assignment Procedures also require the Debtors to
provide notice to Counterparties to any Contracts that are, after service of the Notice of Auction
Results, designated by a Successful Bidder for assumption and assignment or as an excluded asset
pursuant to the terms of the asset purchase agreement governing the applicable Successful Bid.
Accordingly, the Assumption and Assignment Procedures are carefully designed to ensure that
Counterparties receive timely and sufficient notice with respect to the disposition of their Contracts
at each phase of the sale process. In light of the foregoing, the Debtors’ assumption and assignment
of any Contracts in accordance with the Assumption and Assignment Procedures would satisfy the
requirements of section 365 of the Bankruptcy Code and should be approved.

87. Finally, in order to facilitate the assumption and assignment of Contracts in
furtherance of maximizing the value of the Assets, the Debtors further request that the Court find
that any anti-assignment provision included in any Contract, whether such provision expressly
prohibits, or has the effect of restricting or limiting assignment of a Contract, is unenforceable and
prohibited pursuant to section 365(f) of the Bankruptcy Code.*

REQUESTS FOR IMMEDIATE RELIEF & WAIVER OF STAY

88.  Pursuant to Bankruptcy Rules 6004(h) and 6006(d), the Debtors seek a

waiver of any stay of the effectiveness of the Bidding Procedures Order, any Sale Order and any

13 Section 365(f)(1) provides in pertinent part that, “notwithstanding a provision in an executory contract or
unexpired lease of the debtor, or in applicable law, that prohibits, restricts, or conditions the assignment of such
contract or lease, the trustee may assign such contract or lease .... “ 11 U.S.C. § 365(f)(1). Further, section
365(f)(3) provides that “[n]otwithstanding a provision in an executory contract or unexpired lease of the debtor,
or in applicable law that terminates or modifies, or permits a party other than the debtor to terminate or modify,
such contract or lease or a right or obligation under such contract or lease on account of an assignment of such
contract or lease, such contract, lease, right, or obligation may not be terminated or modified under such provision
because of the assumption or assignment of such contract or lease by the trustee.” 11 U.S.C. § 365(f)(3).
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other order authorizing the assumption or assumption and assignment of a Contract in connection
with a Sale Transaction. Bankruptcy Rule 6004(h) provides that “[a]n order authorizing the use,
sale, or lease of property other than cash collateral is stayed until the expiration of 14 days after
entry of the order, unless the court orders otherwise.” Fed. R. Bankr. P. 6004(h). Bankruptcy Rule
6006(d) provides that “[a]n order authorizing the trustee to assign an executory contract or
unexpired lease under 8 365(f) is stayed until the expiration of 14 days after entry of the order
unless the court orders otherwise.” Fed. R. Bankr. P. 6006(d).

89.  As set forth above, the relief requested herein is necessary and appropriate
to maximize the value of the Debtors’ estates for the benefit of their economic stakeholders.
Accordingly, the Debtors submit that ample cause to justify the waiver of the 14-day stay imposed
by Bankruptcy Rules 6004(h) and 6006(d), in each case, to the extent that such stay applies to the
relief requested herein.

CONSENT TO JURISDICTION

90.  Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final
judgment or order with respect to this Motion if it is determined that the Court would lack Article
I11 jurisdiction to enter such final order or judgment absent consent of the parties.

NOTICE

91.  The Debtors will provide notice of this motion to: (a) the Office of the
United States Trustee for the District of Delaware; (b) the holders of the 30 largest unsecured
claims against the Debtors (on a consolidated basis); (c) the United States Attorney’s Office for
the District of Delaware; (d) the United States Internal Revenue Service; (e) the United States
Securities and Exchange Commission; (f) counsel to the BoA Credit Agreement agent, Morgan,

Lewis & Bockius LLP, One Federal Street, Boston, MA 02110 (Attn: Marjorie Crider, Esq.
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(marjorie.crider@morganlewis.com); Julie Frost-Davies, Esq. (julia.frost-
davies@morganlewis.com)); (g) counsel to the Term B Lenders and DIP Lenders, (i) King &
Spalding, 1185 Avenue of the Americas, New York, NY 10036 (Attn: Roger Schwartz, Esqg.
(rschwartz@kslaw.com); Peter Montoni, Esg. (pmontoni@kslaw.com); Timothy Fesenmyer, Esq.
(tfesenmyer@kslaw.com)); and (ii) Morris, Nichols, Arsht & Tunnell LLP, 1201 N. Market Street,
Suite 1600, Wilmington, DE 19801, (Attn: Robert J. Dehney (rdehney@morrisnichols.com));
(h) Willkie Farr & Gallagher LLP, counsel to the Galaxy Stalking Horse Bidder, 787 7th Avenue,
New York, NY 10019 (Attn: Paul V. Shalhoub, Esq. (pshalhoub@willkie.com)); (i) Akin Gump
Strauss Hauer & Feld LLP, counsel to the Centric Stalking Horse Bidder, Bank of America Tower,
1 Bryant Park, New York, NY 10036 (Attn: Zachary N. Wittenberg, Esq.
(zwittenberg@akingump.com) and Brad M. Kahn, Esq. (bkahn@akingump.com)); (j) all potential
buyers previously identified or solicited by the Debtors or their advisors and any additional parties
who have previously expressed an interest to the Debtors or their advisors in potentially acquiring
the Debtors’ Assets, and (K) any party that has requested notice pursuant to Bankruptcy Rule 2002.
In light of the nature of the relief requested herein, the Debtors submit that no other or further
notice is necessary.

NO PRIOR REQUEST

92. No prior request for the relief sought herein has been made to this Court or

any other court in connection with the Chapter 11 Cases.
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WHEREFORE, the Debtors respectfully request that the Court enter the Bidding

Procedures Order, substantially in the form attached hereto as Exhibit A and, following the Sale

Hearing, enter the Sale Order, and grant such other and further relief to the Debtors as the Court

may deem proper.

Dated: August 31, 2021
Wilmington, Delaware

/s/ Laura Davis Jones

PACHULSKI STANG ZIEHL & JONES LLP

Laura Davis Jones (DE Bar No. 2436)

Timothy P. Cairns (DE Bar No. 4228)

919 North Market Street, 17th Floor

P.O. Box 8705

Wilmington, Delaware 19899 (Courier 19801)

Telephone: (302) 652-4100

Facsimile: (302) 652-4400

Email: ljones@pszjlaw.com
tcairns@pszjlaw.com

-and-

GIBSON, DUNN & CRUTCHER LLP

Scott J. Greenberg (pro hac vice admission pending)

Joshua K. Brody (pro hac vice admission pending)

Jason Zachary Goldstein (pro hac vice admission

pending)

200 Park Avenue

New York, New York 10166

Tel: (212) 351-4000

Fax:  (212) 351-4035

Email: sgreeberg@gibsondunn.com
jbrody@gibsondunn.com
jgoldstein@gibsondunn.com

Proposed Counsel to the Debtors and Debtors in
Possession
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EXHIBIT A

Bidding Procedures Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

Sequential Brands Group, Inc., et al.,* Case No. 21-11194 (JTD)
Debtors. (Jointly Administered)

ORDER (I) APPROVING BIDDING PROCEDURES
FOR THE SALE OF SUBSTANTIALLY ALL OF THE
DEBTORS’ ASSETS; (I1) AUTHORIZING THE DEBTORS
TO ENTER INTO ONE OR MORE STALKING HORSE
AGREEMENTS AND TO PROVIDE BIDDING PROTECTIONS
THEREUNDER,; (111) SCHEDULING AN AUCTION AND
APPROVING THE FORM AND MANNER OF NOTICE THEREOF,;
(1IV) APPROVING ASSUMPTION AND ASSIGNMENT PROCEDURES,

(V) SCHEDULING A SALE HEARING AND APPROVING THE FORM AND
MANNER OF NOTICE THEREOF AND (VI) GRANTING RELATED RELIEF

Upon the Motion of the Debtors for Entry of Orders (I)(A) Approving Bidding
Procedures for the Sale of Substantially All of the Debtors’ Assets, (B) Authorizing the Debtors to
Enter into One or More Stalking Horse Agreements and to Provide Bidding Protections
Thereunder, (C) Scheduling an Auction and Approving the Form and Manner of Notice Thereof,
(D) Approving Assumption and Assignment Procedures. and (E) Scheduling a Sale Hearing and
Approving the Form and Manner of Notice Thereof; (I11)(A) Approving the Sale of the Debtors’
Assets Free and Clear of Liens, Claims, Interests and Encumbrances and (B) Approving the

Assumption and Assignment of Executory Contracts and Unexpired Leases; and (l11) Granting

1 The Debtors, along with the last four digits of each Debtor’s tax identification number, are: Sequential Brands
Group, Inc. (2789), SQBG, Inc. (9546), Sequential Licensing, Inc. (7108), William Rast Licensing, LLC (4304),
Heeling Sports Limited (0479), Brand Matter, LLC (1258), SBG FM, LLC (8013), Galaxy Brands LLC (9583),
The Basketball Marketing Company, Inc. (7003), American Sporting Goods Corporation (1696), LNT Brands
LLC (3923), Joe’s Holdings LLC (3085), Gaiam Brand Holdco, LLC (1581), Gaiam Americas, Inc. (8894), SBG-
Gaiam Holdings, LLC (8923), SBG Universe Brands, LLC (4322), and GBT Promotions LLC (7003). The
Debtors’ corporate headquarters and the mailing address for each Debtor is 1407 Broadway, 38th Floor, New
York, NY 10018.
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Related Relief [Docket No. __ ] (the “Motion™)? filed by the debtors and debtors in possession

(collectively, the “Debtors™) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”);

the Court having reviewed the Motion and the First Day Declaration [Docket No. [@®]] and the
Herbert Declaration [Docket No. [®]], and having considered the statements of counsel and the
evidence adduced with respect to the Motion at a hearing before the Court on , 2021 to

consider certain of the relief requested in the Motion (the “Bidding Procedures Hearing”); and

after due deliberation, this Court having determined that the legal and factual bases set forth in the
Motion establish just cause for the relief granted herein; and it appearing that the relief requested
in the Motion is in the best interests of the Debtors, their estates and their creditors, and the Debtors
having demonstrated good, sufficient and sound business justifications for the relief granted
herein;

IT ISHEREBY FOUND AND DETERMINED THAT:®

A. Jurisdiction and Venue. The Court has jurisdiction over this matter pursuant

to 28 U.S.C. 88 157 and 1334 and the Amended Standing Order of Reference from the United
States District Court for the District of Delaware, dated February 29, 2012. This matter is a core
proceeding pursuant to 28 U.S.C. 8 157(b). Venue is proper before this Court pursuant to 28
U.S.C. §8 1408 and 14009.

B. Statutory and Legal Predicates. The statutory and legal predicates for the

relief requested in the Motion are sections 105(a), 363, 365, 503, and 507 of the Bankruptcy Code,

2 Capitalized terms used but not defined herein shall have the respective meanings ascribed to such terms in the
Motion or in the Bidding Procedures, as applicable.

3 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law pursuant
to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent any
of the following findings of fact constitute conclusions of law, they are adopted as such. To the extent any of the
following conclusions of law constitute findings of fact, they are adopted as such.

2
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Bankruptcy Rules 2002, 6004, 6006, 9007, 9008, and 9014 and Local Rules 2002-1, 6004-1, and
9006-1.

C. Sale Process. The Debtors and their advisors, including Stifel/Miller
Buckfire, engaged in a robust and extensive prepetition sale process prior to the execution of the
Stalking Horse Agreements to solicit and develop the highest and otherwise best offers for the
Assets.

D. Bidding Procedures. The Debtors have articulated good and sufficient

business reasons for the Court to approve the bidding procedures attached hereto as Exhibit 1

(the “Bidding Procedures”). The Bidding Procedures are fair, reasonable and appropriate and are

designed to maximize the value of the proceeds of one or more sales (each, a “Sale Transaction”)

of all or substantially all of the Debtors’ assets (the “Assets”). The Bidding Procedures were
negotiated in good faith and at arm’s-length and are reasonably designed to promote a competitive
and robust bidding process to generate the greatest level of interest in the Debtors’ Assets. The
process for selecting the Galaxy Stalking Horse Bidder and the Centric Stalking Horse Bidder as
Stalking Horse Bidders, respectively, was fair and appropriate under the circumstances and in the
best interests of the Debtors’ estates. The Bidding Procedures comply with the requirements of
Local Rule 6004-1(c).

E. Designation of the Galaxy Stalking Horse Bid. The Galaxy Stalking Horse

Bid as reflected in the Galaxy APA represents the highest and otherwise best offer the Debtors
have received to date to purchase the Transferred Assets, as defined and set forth in the Galaxy

APA (the “Active Division Assets”). The Galaxy APA provides the Debtors with the opportunity

to sell the Active Division Assets in a manner designed to preserve and maximize their value and

provide a floor for a further marketing and auction process. Without the Galaxy Stalking Horse
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Bid, the Debtors are at a significant risk of realizing a lower price for the Active Division Assets.
As such, the contributions of the Galaxy Stalking Horse Bidder to the process have indisputably
provided a substantial benefit to the Debtors, their estates, and the creditors in these Chapter 11
Cases. The Galaxy Stalking Horse Bid will enable the Debtors to minimize disruption to the
Debtors’ restructuring process and secure a fair and adequate Baseline Bid (as defined in the
Bidding Procedures) for the Active Division Assets at the Auction(s) (if any), and, accordingly,
will provide a clear benefit to the Debtors’ estates, their creditors, and all other parties in interest.

F. Designation of the Galaxy Stalking Horse Bidder. The Galaxy Stalking

Horse Bidder shall act as a “stalking horse bidder” pursuant to the Galaxy APA and the Galaxy
Stalking Horse Bid shall be subject to higher or otherwise better offers in accordance with the
Galaxy APA and the Bidding Procedures. Pursuit of the Galaxy Stalking Horse Bidder as a
“stalking horse bidder” and the Galaxy APA as a “stalking horse purchase agreement” is in the
best interests of the Debtors and the Debtors’ estates and their creditors, and it reflects a sound
exercise of the Debtors’ business judgment.

G. The Galaxy Stalking Horse Bidder is not an “insider” or “affiliate” of any
of the Debtors, as those terms are defined in section 101 of the Bankruptcy Code, and ho common
identity of incorporators, directors, or controlling stakeholders exist between the Stalking Horse
Bidder and the Debtors. The Galaxy Stalking Horse Bidder and its counsel and advisors have
acted in “good faith” within the meaning of section 363(m) of the Bankruptcy Code in connection
with the Galaxy Stalking Horse Bidder’s negotiation of the Bid Protections and the Bidding
Procedures and entry into the Galaxy APA.

H. Galaxy Stalking Horse Bid Protections. The Debtors have articulated

compelling and sufficient business reasons for the Court to approve the Debtors’ provision of the
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Galaxy Termination Payment. The Galaxy Termination Payment (i) has been negotiated by the
Galaxy Stalking Horse Bidder and the Debtors and their respective advisors at arm’s length and in
good faith and the Galaxy APA (including the Galaxy Termination Payment) is the culmination
of a process undertaken by the Debtors and their professionals to negotiate a transaction with a
bidder that was prepared to pay the highest or otherwise best purchase price to date for the Active
Division Assets; (ii) is fair, reasonable and appropriate in light of, among other things, the size and
nature of the proposed Sale Transaction, the substantial efforts that have been and will be expended
by the Galaxy Stalking Horse Bidder, notwithstanding that the proposed Sale Transaction is
subject to higher or better offers, and the substantial benefits that the Galaxy Stalking Horse Bidder
has provided to the Debtors, their estates, their creditors and parties in interest herein, including,
among other things, by increasing the likelihood that the best possible purchase price for the
applicable assets will be received; and (iii) provides protections that were material inducements
for, and express conditions of, the Galaxy Stalking Horse Bidder’s willingness to enter into the
Galaxy APA, and is necessary to ensure that the Galaxy Stalking Horse Bidder will continue to
pursue the Galaxy APA and the transactions contemplated thereby. The Galaxy Termination
Payment, to the extent payable under the Galaxy APA, (a) provides a substantial benefit to the
Debtors’ estates and stakeholders and all parties in interest herein, (b)(x) is an actual and necessary
cost and expense of preserving the Debtors’ estates within the meaning of section 503(b) of the
Bankruptcy Code and (y) shall be treated as an allowed superpriority administrative expense claim
against the Debtors’ estates pursuant to sections 105(a), 364, 503(b), and 507(a)(2) of the
Bankruptcy Code, (c) is commensurate to the real and material benefits conferred upon the
Debtors’ estates by the Galaxy Stalking Horse Bidder, and (d) is fair, reasonable, and appropriate,

including in light of the size and nature of the transactions and the efforts that have been and will
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be expended by the Galaxy Stalking Horse Bidder. Unless it is assured that the Galaxy Stalking
Horse Bid Protections will be available, the Galaxy Stalking Horse Bidder is unwilling to remain
obligated to consummate the Galaxy APA or otherwise be bound under the Galaxy APA,
including, without limitation, the obligations to maintain its committed offer while such offer is
subject to higher or otherwise better offers as contemplated by the Bidding Procedures. The
Galaxy Stalking Horse Bid Protections are a material inducement for, and condition of, the Galaxy
Stalking Horse Bidder’s execution of the Galaxy APA.

l. Designation of the Centric Stalking Horse Bid. The Centric Stalking Horse

Bid as reflected in the Centric APA represents the highest and best offer the Debtors have received
to date to purchase the Purchased Assets, as defined and set forth in the Centric APA (the “Joe’s
Assets”). The Centric APA provides the Debtors with the opportunity to sell the Joe’s Assets in a
manner designed to preserve and maximize their value and provide a floor for a further marketing
and auction process. Without the Centric Stalking Horse Bid, the Debtors are at a significant risk
of realizing a lower price for the Joe’s Assets. As such, the contributions of the Centric Stalking
Horse Bidder to the process have indisputably provided a substantial benefit to the Debtors, their
estates, and the creditors in these Chapter 11 Cases. The Centric Stalking Horse Bid will enable
the Debtors to minimize disruption to the Debtors’ restructuring process and secure a fair and
adequate Baseline Bid for the Joe’s Assets at the Auction(s) (if any), and, accordingly, will provide
a clear benefit to the Debtors’ estates, their creditors, and all other parties in interest.

J. Designation of the Centric Stalking Horse Bidder. The Centric Stalking

Horse Bidder shall act as a “stalking horse bidder” pursuant to the Centric APA and the Centric
Stalking Horse Bid shall be subject to higher or otherwise better offers in accordance with the

Centric APA and the Bidding Procedures. Pursuit of the Centric Stalking Horse Bidder as a
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“stalking horse bidder” and the Centric APA as a “stalking horse purchase agreement” is in the
best interests of the Debtors and the Debtors’ estates and their creditors, and it reflects a sound
exercise of the Debtors’ business judgment.

K. The Centric Stalking Horse Bidder is not an “insider” or “affiliate” of any
of the Debtors, as those terms are defined in section 101 of the Bankruptcy Code, and no common
identity of incorporators, directors, or controlling stakeholders exist between the Stalking Horse
Bidder and the Debtors. The Centric Stalking Horse Bidder and its counsel and advisors have
acted in “good faith” within the meaning of section 363(m) of the Bankruptcy Code in connection
with the Centric Stalking Horse Bidder’s negotiation of the Bid Protections and the Bidding
Procedures and entry into the Centric APA.

L. Centric Stalking Horse Bid Protections. The Debtors have articulated

compelling and sufficient business reasons for the Court to approve the Debtors’ provision of the
Centric Termination Payment and the Centric Expense Reimbursement (collectively, the “Centric

Stalking Horse Bid Protections”). The Centric Stalking Horse Bid Protections (i) have been

negotiated by the Centric Stalking Horse Bidder and the Debtors and their respective advisors at
arm’s length and in good faith and the Centric APA (including the Centric Stalking Horse Bid
Protections) is the culmination of a process undertaken by the Debtors and their professionals to
negotiate a transaction with a bidder that was prepared to pay the highest or otherwise best
purchase price to date for the Joe’s Assets; (ii) are fair, reasonable and appropriate in light of,
among other things, the size and nature of the proposed Sale Transaction, the substantial efforts
that have been and will be expended by the Centric Stalking Horse Bidder, notwithstanding that
the proposed Sale Transaction is subject to higher or better offers, and the substantial benefits that

the Centric Stalking Horse Bidder has provided to the Debtors, their estates, their creditors and
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parties in interest herein, including, among other things, by increasing the likelihood that the best
possible purchase price for the applicable assets will be received; and (iii) provide protections that
were material inducements for, and express conditions of, the Centric Stalking Horse Bidder’s
willingness to enter into the Centric APA, and were necessary to ensure that the Centric Stalking
Horse Bidder will continue to pursue its Centric APA and the transactions contemplated thereby.
The Centric Stalking Horse Bid Protections, to the extent payable under the Centric APA, (a)
provide a substantial benefit to the Debtors’ estates and stakeholders and all parties in interest
herein, (b)(x) are actual and necessary costs and expenses of preserving the Debtors’ estates within
the meaning of section 503(b) of the Bankruptcy Code and (y) shall be treated as an allowed
superpriority administrative expense claim against the Debtors’ estates pursuant to sections 105(a),
364, 503(b), and 507(a)(2) of the Bankruptcy Code, (c) are commensurate to the real and material
benefits conferred upon the Debtors’ estates by the Centric Stalking Horse Bidder, and (d) are fair,
reasonable, and appropriate, including in light of the size and nature of the transactions and the
efforts that have been and will be expended by the Centric Stalking Horse Bidder. Unless it is
assured that the Centric Stalking Horse Bid Protections will be available, the Centric Stalking
Horse Bidder is unwilling to remain obligated to consummate the Centric APA or otherwise be
bound under the Centric APA, including, without limitation, the obligations to maintain its
committed offer while such offer is subject to higher or otherwise better offers as contemplated by
the Bidding Procedures. The Centric Stalking Horse Bid Protections are a material inducement
for, and condition of, the Centric Stalking Horse Bidder’s execution of the Centric APA.

M. Sale Notice. The Sale Notice, the form of which is attached as Exhibit 4, is
appropriate and reasonably calculated to provide all interested parties with timely and proper

notice of the Auction, the Sale Hearing, the Bidding Procedures, the Sale Transaction(s), and all
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relevant and important dates and objection deadlines with respect to the foregoing, and no other or
further notice of the Sale Motion, the Sale Transaction(s) or the Auction shall be required.

N. Assumption and Assignment Provisions. The Debtors have articulated

good and sufficient business reasons for the Court to approve the Assumption and Assignment
Procedures and the Assumption and Assignment Notice attached hereto as Exhibit 5, which are
fair, reasonable, and appropriate. The Assumption and Assignment Procedures comply with the
provisions of section 365 of the Bankruptcy Code and Bankruptcy Rule 6006.

0. Assumption and Assignment Notice. The Assumption and Assignment

Notice, the form of which is attached hereto as Exhibit 5, is appropriate and reasonably calculated
to provide all interested parties with timely and proper notice of the Assumption and Assignment
Procedures, as well as any and all objection deadlines related thereto, and no other or further notice
shall be required for the Motion and the procedures described therein, except as expressly required
herein.

P. Notice. Notice of the Motion, the proposed Bidding Procedures, the
proposed designation of the Galaxy Stalking Horse Bidder and the Centric Stalking Horse Bidder,
and the Bidding Procedures Hearing was (i) appropriate and reasonably calculated to provide all
interested parties with timely and proper notice, (ii) in compliance with all applicable requirements
of the Bankruptcy Code, the Bankruptcy Rules and the Local Rules and (iii) adequate and sufficient
under the circumstances of the Debtors’ chapter 11 cases, such that no other or further notice need
be provided except as set forth in the Bidding Procedures and the Assumption and Assignment
Procedures. A reasonable opportunity to object and be heard regarding the relief granted herein
has been afforded to all parties in interest.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:
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1. The Motion is GRANTED as set forth herein.

2. All objections to the relief granted in this Order that have not been
withdrawn, waived or settled, and all reservations of rights included therein, are hereby overruled
and denied on the merits with prejudice.

A. The Bidding Procedures

3. The Bidding Procedures attached hereto as Exhibit 1 are hereby approved,
are incorporated herein by reference, and shall govern the bids and proceedings related to the
sale(s) of the Assets and the Auctions. The procedures and requirements set forth in the Bidding
Procedures, including those associated with submitting a “Qualified Bid,” are fair, reasonable and
appropriate, and are designed to maximize recoveries for the benefit of the Debtors’ estates,
creditors, and other parties in interests. The Debtors are authorized to take all actions necessary
or appropriate to implement the Bidding Procedures.

4, The failure to specifically include or reference any particular provision of
the Bidding Procedures in the Motion or this Order shall not diminish or otherwise impair the
effectiveness of such procedures, it being the Court’s intent that the Bidding Procedures are
approved in their entirety, as if fully set forth in this Order.

5. Subject to this Order and the Bidding Procedures, the Debtors, in the
exercise of their reasonable business judgment and in a manner consistent with their fiduciary
duties and applicable law, shall have the right to (a) determine which bidders qualify as Qualified
Bidders and which bids qualify as Qualified Bids, (b) make final determinations as to which Assets
or combinations of Assets for which the Debtors will conduct an Auction (each such Asset or

group of Assets, an “Auction Package”), (c) select the Baseline Bid for each Auction Package;

(d) determine the amount of each Minimum Overbid, (e) determine the Leading Bid (as defined in

10
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the Bidding Procedures) for each Auction Package; (f) determine which Qualified Bid is the
highest or otherwise best bid for each Auction Package (each such Qualified Bid, a “Successful
Bid”) and which Qualified Bid is the Backup Bid (as defined in the Bidding Procedures) after the
Successful Bid for an Auction Package; (g) reject any bid that is (i) inadequate or insufficient, (ii)
not in conformity with the requirements of this Order or any other applicable order of the Court,
the Bidding Procedures, the Bankruptcy Code or other applicable law, and/or (iii) contrary to the
best interests of the Debtors and their estates, (h) cancel the Auction with respect to any or all of
the Assets in accordance with the Bidding Procedures, and (i) adjourn or reschedule the Sale
Hearing with respect to a Sale Transaction involving any or all of the Assets in accordance with
the Bidding Procedures.

6. The Galaxy Stalking Horse Bidder is a Qualified Bidder and the bid
reflected in the Galaxy Stalking Horse Bid (including as it may be increased at the Auction (if
any)) is a Qualified Bid, as set forth in the Bidding Procedures.

7. The Centric Stalking Horse Bidder is a Qualified Bidder and the bid
reflected in the Centric Stalking Horse Bid (including as it may be increased at the Auction (if
any)) is a Qualified Bid, as set forth in the Bidding Procedures.

8. Without prejudice to the rights of a Stalking Horse Bidder under the
applicable Stalking Horse Agreement, the Debtors shall have the right to, in their reasonable
business judgment, and in a manner consistent with their fiduciary duties and applicable law,
modify the Bidding Procedures, including to, among other things, (a) extend or waive deadlines
or other terms and conditions set forth therein, (b) adopt new rules and procedures for conducting
the bidding and Auction process, (c) if applicable, provide reasonable accommodations to a

Stalking Horse Bidder, or (d) otherwise modify the Bidding Procedures to further promote

11
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competitive bidding for and maximizing the value of the Assets; provided, that such extensions,
waivers, new rules and procedures, accommodations and modifications (i) do not conflict with and
are not inconsistent with this Order, the Bidding Procedures, the Bankruptcy Code or any order of
the Bankruptcy Court, (ii) are promptly communicated to each Qualified Bidder, (iii) do not extend
the Bid Deadline, the date of the Auction or the closing of the Auction, and (iv) do not allow the
submission (or the Debtors’ acceptance) of additional bids after, as applicable, the Bid Deadline
or the close of Auction.
B. The Galaxy Stalking Horse Bid and the Galaxy Stalking Horse Bid Protections

9. Galaxy is approved as the Galaxy Stalking Horse Bidder for the Active
Division Assets pursuant to the terms of the Galaxy APA.

10. The Debtors entry into the Galaxy APA is authorized and approved, and the
Galaxy Stalking Horse Bid shall be subject to higher or better Qualified Bids, in accordance with
the terms and procedures of the Galaxy APA and the Bidding Procedures.

11. The Debtors are authorized to perform any obligations under the Galaxy
APA that are intended to be performed prior to the entry of the order approving the Sale
Transaction.

12. The Galaxy Termination Payment is approved in its entirety. The Galaxy
Termination Payment shall be payable in accordance with, and subject to the terms of, the Galaxy
APA. The automatic stay provided by section 362 of the Bankruptcy Code shall be automatically
lifted and/or vacated to permit any Galaxy Stalking Horse Bidder action expressly permitted or
provided in the Galaxy APA, without further action or order of the Court.

13. The Galaxy Termination Payment (to the extent payable under the Galaxy

APA) shall constitute an allowed superpriority administrative expense claim pursuant to sections

12
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105(a), 503(b)(1)(A), and 507(a)(2) of the Bankruptcy Code in the Debtors’ cases, which in each
case, shall be senior to and have priority over all other administrative expense claims of the kind
specified in section 503(b) of the Bankruptcy Code. Debtors are hereby authorized and directed
to pay the Galaxy Termination Payment, if and when due, in accordance with the terms of the
Galaxy APA and this Order without further order of the Court. The Debtors’ obligation to pay the
Galaxy Termination Payment, if applicable, shall survive termination of the Galaxy APA,
dismissal or conversion of any of the Chapter 11 Cases, and confirmation of any plan of
reorganization or liquidation.

C. The Centric Stalking Horse Bid and the Centric Stalking Horse Bid Protections

14. Centric is approved as the Centric Stalking Horse Bidder for the Joe’s
Assets pursuant to the terms of the Centric APA.

15. The Debtors entry into the Centric APA is authorized and approved, and the
Centric Stalking Horse Bid shall be subject to higher or better Qualified Bids, in accordance with
the terms and procedures of the Centric APA and the Bidding Procedures.

16. The Debtors are authorized to perform any obligations under the Centric
APA that are intended to be performed prior to the entry of the order approving the Sale
Transaction.

17. The Centric Termination Payment and the Centric Expense Reimbursement
are each approved in their entirety. The Centric Termination Payment and the Centric Expense
Reimbursement shall be payable in accordance with, and subject to the terms of, the Centric APA.
The automatic stay provided by section 362 of the Bankruptcy Code shall be automatically lifted
and/or vacated to permit any Centric Stalking Horse Bidder action expressly permitted or provided

in the Centric APA, without further action or order of the Court

13
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18. The Centric Termination Payment and the Centric Expense Reimbursement
(to the extent payable under the Centric APA) shall constitute an allowed superpriority
administrative expense claim pursuant to sections 105(a), 503(b)(1)(A), and 507(a)(2) of the
Bankruptcy Code in the Debtors’ cases, which in each case, shall be senior to and have priority
over all other administrative expense claims of the kind specific in section 503(b) of the
Bankruptcy Code. Debtors are hereby authorized and directed to pay the Centric Termination
Payment and the Centric Expense Reimbursement, if and when due, in accordance with the terms
of the Centric APA and this Order without further order of the Court. The Debtors’ obligation to
pay the Centric Termination Payment and the Centric Expense Reimbursement shall survive
termination of the Centric APA, dismissal or conversion of any of the Chapter 11 Cases, and
confirmation of any plan of reorganization or liquidation.

D. Bid Deadline and Auction

19. Any Prospective Bidder that intends to participate in the Auction must
submit in writing to the Bid Notice Parties (as defined in Section X.A of the Bidding Procedures)
a Qualified Bid on or before October 25, 2021 at 4:00 p.m. (prevailing Eastern Time) (the “Bid
Deadline”).

20. Subject to the terms of the Bidding Procedures, if the Debtors receive more
than one Qualified Bid for an Asset, the Debtors shall conduct an Auction for such Asset. With
respect to Assets for which the Debtors only receive one Qualified Bid, the Debtors, in their
reasonable business judgment, may determine to consummate a Sale Transaction with the
applicable Qualified Bidder (subject to Court approval).

21. The Auction, if required, will be conducted on October 28, 2021, at 10:00

a.m. (prevailing Eastern Time), virtually through Zoom, or if permitted, at the offices of Gibson,

14
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Dunn & Crutcher LLP, 200 Park Avenue, New York, NY 10166, or at such other time and location
as designated by the Debtors, after providing notice to the Sale Notice Parties. If held, the Auction
proceedings shall be transcribed or video recorded.

22. Only a Qualified Bidder that has submitted a Qualified Bid shall be eligible
to participate in the Auction, subject to any other limitations as the Debtors may reasonably impose
in accordance with the Bidding Procedures. Qualified Bidders participating in the Auction must
appear in person or virtually (if applicable) at the Auction or through a duly authorized
representative. The Debtors may establish a reasonable limit on the number of representatives
and/or professional advisors that may appear on behalf of or accompany each Qualified Bidder at
the Auction. Notwithstanding the foregoing, the Auction shall be conducted openly, and all
creditors shall be permitted to attend.

23. Each Qualified Bidder participating in the Auction shall confirm in writing
on the record at the Auction that (a) it has not engaged in any collusion with respect to the Auction
or the submission of any bid for any of the Assets and (b) its Qualified Bid that gained the Qualified
Bidder admission to participate in the Auction and each Qualified Bid submitted by the Qualified
Bidder at the Auction constitutes a binding, good-faith and bona fide offer to purchase the Assets
identified in such bids.

24. In the event the Debtors determine not to hold an Auction for some or all of
the Assets, the Debtors shall file with the Court, serve on the Sale Notice Parties (as defined in
Section X.B of the Bidding Procedures) and cause to be published on the website maintained by
Kurtzman Carson Consultants LLC (“KCC”) located at http://kccllc.net/SQBG (the “KCC
Website™), a notice containing the following information (as applicable): (a) a description of the

Assets available for sale in accordance with the Bidding Procedures, (b) the date, time and location

15
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of the Sale Hearing, (c) the Sale Objection Deadline and Post-Auction Objection Deadline (each
as defined in Section X.D of the Bidding Procedures) and the procedures for filing such objections,
and, if applicable, (d) a summary of the material terms of any Stalking Horse Agreement, including
the terms and conditions of any Termination Payment to be provided thereunder, as of the date of
the Sale Notice.

25. By the later of (a) October 29, 2021 and (b) one day after the conclusion
of the Auction, the Debtors will file with the Court, serve on the Sale Notice Parties and cause to

be published on the KCC Website, a notice setting forth the results of the Auction (the “Notice of

Auction Results”), which shall (i) identify each Successful Bidder and each Backup Bidder, (ii)
include a copy of each Successful Bid and each Backup Bid or a summary of the material terms
of such bids, including any assumption and assignment of Contracts contemplated thereby, and
(iii) set forth the Post-Auction Objection Deadline, the date, time and location of the Sale Hearing
and any other relevant dates or other information necessary to reasonably apprise the Sale Notice
Parties of the outcome of the Auction.
E. Credit Bidding

26. Any bidder holding a perfected security interest in any of the Assets may
seek to credit bid all, or a portion of, such bidder’s claims for its respective collateral in accordance
with section 363(k) of the Bankruptcy Code (each such bid, a “Credit Bid”); provided, that such
Credit Bid complies with the terms of the Bidding Procedures.
F. Sale Hearing and Objection Procedures

27. Consummation of any Sale Transaction pursuant to a Successful Bid shall
be subject to Court approval. The Sale Hearing shall be held before the Court on November 4,

2021, at 10:00 a.m. (prevailing Eastern Time); provided, that the Debtors may seek an
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adjournment or rescheduling of the Sale Hearing, consistent with the Bidding Procedures and
without prejudice to the rights of the Galaxy Stalking Horse Bidder or Centric Stalking Horse
Bidder under the Galaxy APA and Centric APA, respectively.

28. All general objections to any Sale Transaction (each, a “Sale Objection”)
shall be (i) in writing and state, with specificity, the legal and factual bases thereof and include any
appropriate documentation in support thereof, (ii) be filed with the Court, and (iii) served on the
Objection Notice Parties (as defined in Section X.D of the Bidding Procedures) by no later than

October 21, 2021, at 4:00 p.m. (prevailing Eastern Time) (the “Sale Objection Deadline™).

29. Following service of the Notice of Auction Results, parties may object to
the conduct of the Auction and/or the particular terms of any proposed Sale Transaction in a
Successful Bid, other than with respect to a the Galaxy Stalking Horse Bid, the Centric Stalking

Horse Bid, or any other Stalking Horse Bid (each such objection, a “Post-Auction Objection”).

Any Post-Auction Objection shall be (a) in writing and state, with specificity, the legal and factual
bases thereof and include any appropriate documentation in support thereof, (b) be filed with the
Court, and (c) served on the Objection Notice Parties by no later than the later of (i) November 1,
2021, at 4:00 p.m. (prevailing Eastern Time) and (ii) three days prior to the Sale Hearing

(the “Post-Auction Objection Deadline”).

30. Any party who fails to file and serve a timely Sale Objection or Post-
Auction Objection in accordance with the terms of this Order shall be forever barred from
asserting, at the Sale Hearing or thereafter, any Sale Objection or Post-Auction Objection to the
relief requested in the Motion, or to the consummation or performance of the applicable Sale
Transaction(s), including the transfer of Assets to the applicable Successful Bidder free and clear

of liens, claims, interests and encumbrances pursuant to section 363(f) of the Bankruptcy Code,
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and shall be deemed to “consent” to such sale for purposes of section 363(f) of the Bankruptcy
Code.
G. Notice of Sale Transaction

31. The Sale Notice, substantially in the form attached hereto as Exhibit 4, is
approved, and no other or further notice of the proposed sale of the Assets, the Auction, the Sale
Hearing, the Sale Objection Deadline or the Post-Auction Objection Deadline shall be required if
the Debtors serve and publish the Sale Notice in the manner provided in the Bidding Procedures
and this Order.

32. By no later than the later of (a) September 27, 2021 and (b) two business
days after the entry of this Order, the Debtors shall file with the Court, serve on the Sale Notice
Parties and cause to be published on the KCC Website, the Sale Notice.

33. Within four business days after the entry of this Order, the Debtors shall
cause the information contained in the Sale Notice to be published once in the national edition of

USA Today and once in the New York Times (the “Publication Notice”).

H. Assumption and Assignment Procedures

34. The Assumption and Assignment Procedures are reasonable and
appropriate under the circumstances, fair to all non-Debtor parties, comply in all respects with the
Bankruptcy Code, Bankruptcy Rules and Local Rules, and are approved.

35. The Assumption and Assignment Notice, substantially in the form attached
hereto as Exhibit 5, is approved, and no other or further notice of the Debtors’ proposed Cure Costs
with respect to Contracts listed on an Assumption and Assignment Notice is necessary or required.

36. By no later than the later of (a) September 28, 2021 and (b) three

business days after the entry of this Order, the Debtors shall file with the Court, serve on the
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applicable Counterparties and cause to be published on the KCC Website, the Assumption and
Assignment Notice.
37. Any objection to the Debtors’ proposed Cure Costs (each such objection,

a “Contract Objection”) or assumption and assignment on any basis (except objections solely

related to adequate assurance of future performance by a Successful Bidder other than a Stalking
Horse Bidder) shall (a) be in writing and state, with specificity, the legal and factual bases thereof
and include any appropriate documentation in support thereof, (b) be filed with the Court; and (c)
served on the Objection Notice Parties by no later than the date that is 14 calendar days after

service of the Cure Notice (the “Contract Objection Deadline”).

38. The Debtors and the objecting Counterparty shall first confer in good faith
to attempt to resolve the Contract Objection without Court intervention. If the parties are unable
to consensually resolve the Contract Objection prior to the commencement of the Sale Hearing,
the Court shall make all necessary determinations relating to the applicable Cure Costs or
assumption and assignment and the Contract Objection at a hearing scheduled pursuant to
paragraph 39 of this Order. If a Contract Objection is resolved in a manner that is not in the best
interests of the Debtors and their estates, whether or not such resolution occurs prior to or after the
closing of the applicable Sale Transaction, the Debtors may determine that any Contract subject to
such resolved Contract Objection no longer will be assumed and assigned in connection with the
applicable Sale Transaction (subject to the terms of the applicable Sale Transaction). All other
objections to the Debtors’ proposed assumption and assignment of the Debtors’ right, title and
interest in, to and under a Contract shall be heard at the Sale Hearing.

39. If a timely Contract Objection cannot otherwise be resolved by the parties,

the Contract Objection may be heard at the Sale Hearing or, at the Debtors’ option and with the
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consent of the applicable Successful Bidder, be adjourned to a subsequent hearing (each such

Contract Objection, an “Adjourned Contract Objection”). An Adjourned Contract Objection may

be resolved after the closing date of the applicable Sale Transaction. Upon resolution of an
Adjourned Contract Objection and the payment of the applicable cure amount or resolution of the
assumption and assignment issue, if any, the Contract that was the subject of such Adjourned
Contract Objection shall be deemed assumed and assigned to the applicable Successful Bidder as
of the closing date of the applicable Sale Transaction.

40. If a Counterparty fails to file with the Court and serve on the Objection
Notice Parties a timely Contract Objection, the Counterparty forever shall be barred from asserting
any objection with regard to the proposed assumption and assignment of such Contract and the
cost to cure any defaults under the applicable Contract and shall be deemed to have consented to
the assumption and assignment of the Contract in connection therewith. The Cure Costs set forth
in the applicable Assumption and Assignment Notice shall be controlling and will be the only
amount necessary to cure outstanding defaults under the Contract and satisfy the requirements of
section 365(b) of the Bankruptcy Code, and the Counterparty to the Contract shall be bound by
and deemed to have consented to the Cure Costs.

41. In accordance with the Bidding Procedures, Qualified Bids shall be
accompanied by Adequate Assurance Information (as defined in Section VI.A.8 of the Bidding
Procedures). The Debtors shall use commercially reasonable efforts to furnish all available
Adequate Assurance Information to applicable Counterparties as soon as reasonably practicable
following their receipt of such information.

42. Any objection to the proposed assumption and assignment of a Contract,

other than with respect to a Stalking Horse Bidder, the subject of which objection is a Successful

20



Case 21-11194-JTD Doc 79-1 Filed 09/02/21 Page 83 of 435

Bidder’s (or any other relevant assignee’s) proposed form of adequate assurance of future

performance with respect to the Contract (each, such objection, an “Adequate Assurance

Objection”), shall (a) be in writing and state, with specificity, the legal and factual bases thereof
and include any appropriate documentation in support thereof, (b) be filed with the Court, and
(c) served on the Objection Notice Parties by no later than the Post-Auction Objection Deadline.

43. The Debtors and a Counterparty that has filed an Adequate Assurance
Objection shall first confer in good faith to attempt to resolve the Adequate Assurance Objection
without Court intervention. If the parties are unable to consensually resolve the Adequate
Assurance Objection prior to the commencement of the Sale Hearing, the Adequate Assurance
Objection and all issues of adequate assurance of future performance of the applicable Successful
Bidder (or any other relevant assignee) shall be determined by the Court at the Sale Hearing.

44, If a Counterparty fails to file with the Court and serve on the Objection
Notice Parties a timely Adequate Assurance Objection, the Counterparty shall be forever barred
from asserting any objection to the assumption and/or assignment of a Contract with regard to
adequate assurance of future performance. The applicable Successful Bidder (or any other relevant
assignee) shall be deemed to have provided adequate assurance of future performance with respect
to a Contract in accordance with Bankruptcy Code sections 365(b)(1)(C), 365(f)(2)(B) and, if
applicable, Bankruptcy Code section 365(b)(3), notwithstanding anything to the contrary in the
Contract or any other document.

45, Successful Bidders (including any Stalking Horse Bidder or Backup Bidder
ultimately named a Successful Bidder) may, pursuant to the terms of an applicable asset purchase
agreement executed with the Debtors (including any applicable Stalking Horse Agreement),

designate (a) for assumption and assignment Contracts that were not originally included in the
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Assets to be acquired in connection with the applicable Successful Bid and (b) Contracts that
previously were included among the Assets to be acquired in connection with the applicable
Successful Bid as “excluded assets” that will not be assigned to or otherwise acquired by the
Successful Bidder. The Debtors shall use commercially reasonable efforts to, as soon as
reasonably practicable after the Debtors receive notice of any such designation, file with the Court,
serve on the applicable Counterparties and cause to be published on the KCC Website, a notice of

such designation (a *“Designation Notice”) containing sufficient information to apprise

Counterparties of the designation of their respective Contracts.

46. As soon as reasonably practicable after the closing of a Sale Transaction,
the Debtors will file with the Court, serve on the applicable Counterparties and cause to be
published on the KCC Website, a notice containing the list of Contracts that the Debtors assumed
and assigned pursuant to any asset purchase agreement with a Successful Bidder.

47. The inclusion of a Contract or Cure Costs with respect to any Contract on
any Assumption and Assignment Notice or any Notice of Auction Results, shall not constitute or
be deemed a determination or admission by the Debtors, any Successful Bidder or any other party
that such Contract is an executory contract or an unexpired lease within the meaning of the
Bankruptcy Code, and shall not be a guarantee that such Contract ultimately will be assumed or
assigned. The Debtors reserve all of their rights, claims and causes of action with respect to each
Contract listed on any Assumption and Assignment Notice.

l. Other Related Relief

48. All persons and entities that participate in the Auction or bidding for any

Asset during the Sale Process shall be deemed to have knowingly and voluntarily (i) consented to

the core jurisdiction of the Court to enter any order related to the Bidding Procedures, the Auction
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or any other relief requested in the Motion or granted in this Order, (ii) waived any right to a jury
trial in connection with any disputes relating to the Bidding Procedures, the Auction or any other
relief requested in the Motion or granted in this Order, and (iii) consented to the entry of a final
order or judgment in connection with any disputes relating to the Bidding Procedures, the Auction
or any other relief requested in the Motion or granted in this Order, if it is determined that the
Court would lack Article 111 jurisdiction to enter such a final order or judgment absent the consent
of the relevant parties.

49, The Debtors are authorized to take all steps and pay all amounts necessary
or appropriate to implement the relief granted in this Order.

50. This Order shall be binding on the Debtors and its successors and assigns,
including any chapter 7 or chapter 11 trustee or other fiduciary appointed for the estates of the
Debtors.

51. All time periods set forth in this Order shall be calculated in accordance
with Bankruptcy Rule 9006(a).

52. To the extent any provisions of this Order are inconsistent with the Motion,
the terms of this Order shall control. To the extent any provisions of this Order are inconsistent
with the Bidding Procedures, the terms of this Order shall control.

53. Notwithstanding the applicability of any of Bankruptcy Rules 6004(h),
6006(d), 7062, 9014 or any other provisions of the Bankruptcy Rules or the Local Rules stating
the contrary, the terms and provisions of this Order shall be immediately effective and enforceable
upon its entry, and any applicable stay of the effectiveness and enforceability of this Order is

hereby waived.
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54. The Debtors are authorized to make non-substantive changes to the Bidding
Procedures, the Assumption and Assignment Procedures, and any related documents without
further order of the Court, including, without limitation, changes to correct typographical and
grammatical errors.

55. This Court shall retain exclusive jurisdiction over any and all matters arising

from or related to the implementation, interpretation, and/or enforcement of this Order.

24
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EXHIBIT 1

Bidding Procedures
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

Sequential Brands Group, Inc., et al.,* Case No. 21-11194 (JTD)
Debtors. (Jointly Administered)

BIDDING PROCEDURES

The debtors and debtors in possession (collectively, the “Debtors™) in the above-captioned
chapter 11 cases (collectively, the “Chapter 11 Cases”) will use the procedures set forth herein (the
“Bidding Procedures”) in connection with a sale or disposition of all or substantially all of the
Debtors’ assets (the “Assets”) in one or more sale transactions (each, a “Sale Transaction).

On August 31, 2021, the Debtors filed with the United States Bankruptcy Court for the
District of Delaware (the “Court”) the Motion of the Debtors for Entry of Orders (1)(A) Approving
Bidding Procedures for the Sale of All or Substantially All of the Debtors’ Assets, (B) Authorizing
the Debtors to Enter into One or More Stalking Horse Agreements and to Provide Bidding
Protections Thereunder, (C) Scheduling an Auction and Approving the Form and Manner of
Notice Thereof, (D) Approving Assumption and Assignment Procedures and (E) Scheduling a Sale
Hearing and Approving the Form and Manner of Notice Thereof; (11)(A) Approving the Sale of
the Debtors’ Assets Free and Clear of Liens, Claims, Interests and Encumbrances and (B)
Approving the Assumption and Assignment of Executory Contracts and Unexpired Leases; and
(11) Granting Related Relief [Docket No. @] (the “Motion™). By the Motion, the Debtors sought,
among other things, entry of an order approving Bidding Procedures? for soliciting bids for,
conducting an auction (the “Auction”) of, and consummating one or more Sale Transactions of,
the Debtors’ assets (the “Assets™), as further described herein.

On [@], 2021, the Court entered an Order (1) Approving Bidding Procedures for the Sale
of Substantially All of the Debtors’ Assets, (1) Authorizing the Debtors to Enter into One or More
Stalking Horse Agreements and to Provide Bidding Protections Thereunder, (I11) Scheduling an
Auction and Approving the Form and Manner of Notice Thereof, (V) Approving Assumption and
Assignment Procedures, (V) Scheduling a Sale Hearing and Approving the Form and Manner of

1 The Debtors, along with the last four digits of each Debtor’s tax identification number, are: Sequential Brands
Group, Inc. (2789), SQBG, Inc. (9546), Sequential Licensing, Inc. (7108), William Rast Licensing, LLC (4304),
Heeling Sports Limited (0479), Brand Matter, LLC (1258), SBG FM, LLC (8013), Galaxy Brands LLC (9583),
The Basketball Marketing Company, Inc. (7003), American Sporting Goods Corporation (1696), LNT Brands
LLC (3923), Joe’s Holdings LLC (3085), Gaiam Brand Holdco, LLC (1518), Gaiam Americas, Inc. (8894), SBG-
Gaiam Holdings, LLC (8923), SBG Universe Brands, LLC (4322), and GBT Promotions LLC (7003). The
Debtors’ corporate headquarters and the mailing address for each Debtor is 1407 Broadway, 38th Floor, New
York, NY 10018.

2 All capitalized terms not herein defined shall have the meanings ascribed to them in the Motion and/or the Bidding
Procedures Order (as defined below), as applicable.
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Notice Thereof and (V1) Granting Related Relief [Docket No. [®]] (the “Bidding Procedures
Order™).

l. ASSETS FOR SALE

The sale of the Assets shall be subject to a competitive bidding process as set forth herein
and approval by the Court pursuant to sections 105, 363, and 365 of title 11 of the United States
Code (the “Bankruptcy Code”), Rules 2002, 6003, 6004, 6006, 9007, 9008 and 9014 of the Federal
Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 2002-1, 6004-1 and 9006-1
of the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court
for the District of Delaware (the “Local Rules™).

Subject to the remaining terms of these Bidding Procedures, a Prospective Bidder (as
defined in Section 1V below) may bid on the Assets (i) in individual lots (by brand and/or by
division or any other combination), (ii) as a collective whole, or (iii) in any combination. Set forth
below are certain categories of specific Assets that comprise, together with all other Assets related
to each, the Assets that are subject to sale in accordance with the Bidding Procedures set forth
herein:

A. The Lifestyle Division Assets
e William Rast
e Joe’s Jeans
e Jessica Simpson?

B. The Active Division Assets
e SPRI

GAIAM

Avia

AND1

Swisstech

The ability to undertake and consummate any sale of the Assets shall be subject to
competitive bidding as set forth herein and approval by the Court. In addition to any Stalking
Horse Bid, and as set forth herein, the Debtors will consider bids for any or all of the Assets in a
single bid from a single bidder or in multiple bids from multiple bidders. Any bid for an individual
Asset, even if such bid is the highest or otherwise best bid for such individual Asset, is subject to
higher or otherwise better bids (including any Credit Bid (as defined in Section VI.A.3.a below))
on packages of Assets that include the individual Asset. Additionally, any bid on all of the Assets
is subject to bids on individual Assets or packages of Assets (including Credit Bids) that are, in
the aggregate, higher or otherwise better bids.

Any party interested in submitting a bid for any of the Debtors’ Assets should contact the
Debtors’ investment banker, Stifel, Nicolaus & Company, Inc., 787 7th Avenue, 11th Floor, New

3 The Debtors’ interest in the Jessica Simpson brand is held via its 62.5% equity interest in the non-Debtor entity
With You, LLC. Bids for the Jessica Simpson brand should be structured as bids for the Debtors’ 62.5% equity
interest in With You, LLC.
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York, NY 10019 (Attn: Michael Kollender (michael.kollender@stifel.com); Derek Herbert
(dherbert@stifel.com)).

1. STALKING HORSE PROCEDURES
A. The Stalking Horse Bidders
On August 31, 2021, the Debtors entered into:

e apurchase agreement with Galaxy (the “Galaxy APA”), whereby Galaxy will serve as
the stalking horse bidder for the Active Division Assets; and

e apurchase agreement with Centric (the “Centric APA”), whereby Centric will serve as
the stalking horse bidder the Joe’s Jeans brand.

Pursuant to the Bidding Procedures Order, the Debtors obtained approval of:
e the Galaxy APA, as a Stalking Horse Bid for the Active Division Assets (the “Galaxy

Stalking Horse Bid”), and certain bid protections, including the Galaxy Termination
Payment, provided for by the Galaxy APA; and

e the Centric APA, as a Stalking Horse Bid for the Joe’s Jeans brand (the “Centric
Stalking Horse Bid™), and certain bid protections, including the Centric Termination
Payment, provided for by the Centric APA.

B. Designating Additional Stalking Horse Bidders

The Debtors may, as they deem necessary or appropriate, enter into one or more additional
agreements (each, an “Additional Stalking Horse APA” and, together with the Galaxy APA and
the Centric APA, the “Stalking Horse Agreements” and each a “Stalking Horse Agreement”) with
one or more other bidders that the Debtors designate to serve as a stalking horse bidder (each, an
“Additional Stalking Horse Bidder” and, together with Galaxy and Centric, the “Stalking Horse
Bidders” and each a “Stalking Horse Bidder”) for Assets other than those Assets subject to the
Stalking Horse Agreements set forth in Section I1.A above.

Recognizing an Additional Stalking Horse Bidder’s expenditure of time, energy and
resources, the Debtors may determine to provide certain bidding protections to any designated
Additional Stalking Horse Bidder, including a “break-up” fee and/or an expense reimbursement,
in each case, in accordance with the terms of the Bidding Procedures Order and the applicable
Additional Stalking Horse APA.

Any Additional Stalking Horse Bidder designated by the Debtors in accordance with these
Bidding Procedures will be so designated by no later than the later of (A) October 18, 2021 and
(B) seven calendar days prior to the Bid Deadline; provided, that the Debtors may, in their business
judgment, extend the deadline to designate an Additional Stalking Horse Bidder.
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1. Additional Stalking Horse Notice

Within two (2) days after executing an Additional Stalking Horse APA, the Debtors will
file with the Court, serve on the Sale Notice Parties (as defined in Section X.B below) and cause
to be published on the website maintained by Kurtzman Carson Consultants LLC (*KCC”), the
Debtors’ claims and noticing agent in these Chapter 11 Cases, located at: www.kccllc.net/SQBG
(the “KCC Website™), a notice (each such notice, an “Additional Stalking Horse Notice”) setting
forth the material terms of the proposed Additional Stalking Horse APA, including:

a. The identity of the Additional Stalking Horse Bidder, the Assets that are subject to
the Additional Stalking Horse Bid, and the purchase price payable for the applicable
Assets; and

b. The terms and conditions of any “break-up” fee and/or expense reimbursement to
be provided thereunder.

2. Additional Stalking Horse Hearing

The Debtors will request that the Court schedule a hearing (each, an “Additional Stalking
Horse Hearing”), in each case, to be held within five (5) business days after service of the
applicable Additional Stalking Horse Notice, to consider approval of the applicable Additional
Stalking Horse APA and the provision of bidding protections thereunder.

3. Additional Stalking Horse Bidding Protection Objections

Any objection to the provision of a “break-up” fee and/or expense reimbursement offered
to an Additional Stalking Horse Bidder in accordance with this Section 11.B.3 (each such objection,
a “Bidding Protection Objection”) must (a) be in writing and state, with specificity, the legal and
factual bases thereof and include any appropriate documentation in support thereof; and (b) be
filed with the Court and served on the applicable Objection Notice Parties (as defined in Section
X.D below) within three (3) calendar days after service of the applicable Additional Stalking Horse
Notice.

If the parties are unable to consensually resolve a Bidding Protection Objection, such
Bidding Protection Objection will be heard and resolved by the Court at the applicable Additional
Stalking Horse Hearing.

If no timely Bidding Protection Objection is filed and served in accordance with these
Bidding Procedures, the Debtors may seek permission from the Court to file, upon certification of
counsel and the consent of the United States Trustee for the District of Delaware (the “U.S.
Trustee”) and the Consultation Parties, a proposed order authorizing and approving the Debtors’
entry into the applicable Additional Stalking Horse APA and the provision of a “break-up” fee
and/or expense reimbursement thereunder in lieu of holding an Additional Stalking Horse
Hearing.
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I11. KEY DATES AND DEADLINES

SALE PROCESS KEY DATES AND DEADLINES

The later of (i) September 27, 2021
and (ii) two business days after the
entry of the Bidding Procedures
Order

Deadline for Debtors to file and serve Sale Notice

The later of (i) September 28, 2021
and (ii) three business days after the
entry of the Bidding Procedures
Order

Deadline for Debtors to file and serve Assumption
and Assignment Notice

The later of (i) October 18, 2021 and
(ii) seven days prior to the Bid
Deadline

Deadline to designate Additional Stalking Horse
Bidders

October 21, 2021, at 4:00 p.m.
(prevailing Eastern Time)

Sale Objection Deadline

October 25, 2021, at 4:00 p.m.
(prevailing Eastern Time) (No later
than 55 days after the Petition Date)

Bid Deadline

October 26, 2021, at 4:00 p.m.
(prevailing Eastern Time)

Deadline for Debtors to Notify Bidders of Status as
Qualified Bidders

October 28, 2021, at 10:00 a.m.
(prevailing Eastern Time)

Auction

The later of (i) October 29, 2021 at
4:00 p.m. (prevailing Eastern Time)
and (ii) one day after the conclusion
of the Auction

Deadline for Debtors to file Notice of Auction
Results

November 1, 2021, at 4:00 p.m.
(prevailing Eastern Time) (three
days prior to the Sale Hearing)

Post-Auction Objection Deadline

November 4, 2021, at 10:00 a.m.
(prevailing Eastern Time)

Sale Hearing

November 4, 2021 (No later than 65
days after the Petition Date)

Deadline for Court to enter Sale Order
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November 14, 2021 (No later than 75 | Deadline to consummate approved Sale
days after the Petition Date) Transactions

IV. DUE DILIGENCE

The Debtors have posted copies of all material documents related to the Assets to the
Debtors’ confidential electronic data room (the “Data Room”). Each person or entity (other than
the Stalking Horse Bidders identified in Section Il.A above) that desires to participate in the
Auction process (each, a “Prospective Bidder”) and seeks access to the Data Room must first
deliver to each of the Bid Notice Parties (as defined in Section X.A below) the following:

A. An executed confidentiality agreement, in form and substance satisfactory to the
Debtors and containing terms no more favorable to the Prospective Bidder than
those contained in any confidentiality agreement executed by the Stalking Horse
Bidder identified in Section I1.A above (unless such party is already a party to an
existing confidentiality agreement with the Debtors that is acceptable to the Debtors
for this due diligence process, in which case such agreement shall govern); and

B. Sufficient information, as reasonably determined by the Debtors, to allow the
Debtors to determine that the interested party intends to access the Data Room for
a purpose consistent with these Bidding Procedures.

The Debtors shall grant all Stalking Horse Bidders identified in Section Il.A above and,
upon execution of a valid confidentiality agreement and up to and including the Bid Deadline, any
Prospective Bidder, access to the Data Room or additional information allowing such Prospective
Bidder to conduct due diligence on the potential acquisition of some or all of the Assets. Neither
the Debtors nor any of their representatives shall be obligated to furnish any information of any
kind whatsoever relating to the Assets (a) to any person or entity who (i) is not a Prospective
Bidder, (ii) does not comply with the participation requirements set forth above, or (iii) in the case
of competitively sensitive information, is a competitor of the Debtors and (b) if and to the extent
doing so would (1) violate any law to which the Debtors are subject, including any privacy law,
(2) result in the disclosure of any trade secrets of third parties in breach of any contract with such
third party, (3) violate any legally-binding obligation of any Debtor with respect to confidentiality,
non-disclosure or privacy or (4) jeopardize protections afforded to any Debtor under the attorney-
client privilege or the attorney work product doctrine (provided that, in case of each of clauses (1)
through (4), the Debtors shall use commercially reasonable efforts to (x) provide such access as
can be provided (or otherwise convey such information regarding the applicable matter as can be
conveyed) without violating such privilege, doctrine, contract, obligation or law and (y) provide
such information in a manner without violating such privilege, doctrine, contract, obligation or
law. Notwithstanding the foregoing, the Debtors reserve the right, in their discretion, to withhold
or limit access to any information that the Debtors determine to be sensitive or otherwise not
appropriate to disclose to any Prospective Bidder. The Debtors shall provide the Stalking Horse
Bidders identified in Section II.A above with any information provided to a Prospective Bidder
that has not already been provided to the Stalking Horse Bidders.
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The Debtors may terminate access to the Data Room and any other non-public information
in their reasonable discretion at any time, including if (a) a Prospective Bidder fails to become a
Qualified Bidder (as defined below) or (b) these Bidding Procedures are terminated. The
Prospective Bidder shall return or destroy any non-public information the Debtors or their advisors
provided to the Prospective Bidder in accordance with the terms of the confidentiality agreement
executed by the Debtors and the Prospective Bidder.

The Debtors will work to accommodate all reasonable requests from the Stalking Horse
Bidders and any Prospective Bidders for additional information and due diligence access. Each
Prospective Bidder shall be required to acknowledge that it has had an opportunity to conduct any
and all due diligence regarding the Assets in conjunction with submitting its Bid (as defined
below). All due diligence requests shall be directed to the Debtors’ investment banker, Stifel,
Nicolaus & Company, Inc., 787 7th Avenue, 11th Floor, New York, NY 10019 (Attn: Michael
Kollender (michael.kollender@stifel.com); Derek Herbert (dherbert@stifel.com)).

V. BID DEADLINE

Any Prospective Bidder that intends to participate in the Auction must submit in writing to
the Bid Notice Parties a bid (a “Bid”) on or before October 25, 2021, at 4:00 p.m. (prevailing
Eastern Time) (the “Bid Deadline”).

The Debtors may, in their reasonable judgment, and in consultation with the Consultation
Parties, extend the Bid Deadline for all or certain Prospective Bidders (provided that the Bid
Deadline for Assets subject to a Stalking Horse Bid shall not be extended beyond 55 days after the
Petition Date without the consent of the applicable Stalking Horse Bidder for such Assets).

VI. BID REQUIREMENTS
A. Quialified Bid Requirements

To qualify as a “Qualified Bid,” a Bid must be in writing and determined by the Debtors
to satisfy the following requirements:

1. Identification of Bidder. A Qualified Bid must fully disclose the following:
(a) the legal identity of each person or entity bidding for the applicable
Assets and/or otherwise sponsoring, financing (including through the
issuance of debt in connection with such bid) or participating in (including
through license or similar arrangement with respect to the Assets to be
acquired in connection with such bid) the Auction in connection with such
bid and the complete terms of any such participation; and (b) any past or
present connections or agreements with the Debtors or their non-debtor
affiliates, any Stalking Horse Bidder(s), any other known Prospective
Bidder or Qualified Bidder, the Term B Lenders or any officer or director
of any of the foregoing (including any current or former officer or director
of the Debtors or their non-debtor affiliates).

2. Purchased Assets. A Qualified Bid must identify the following:
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the Assets to be purchased (including any then-known executory
contracts and unexpired leases (collectively, the “Contracts”)) such
Prospective Bidder wishes to bid on. For the avoidance of doubt, a
Bid may be a bid on the Assets in either (i) individual lots (by brand
and/or by division or any other combination), (ii) as a collective
whole, or (iii) in any combination;

the liabilities (including applicable cure costs), if any, to be assumed
by the Prospective Bidder in the Sale, including any debt to be
assumed; and

if a bid is for more than one Asset, an allocation of the purchase
price across the individual Assets.

3. Form of Consideration.

a)

b)

Credit Bidding. A Prospective Bidder holding a perfected security
interest in any of the Assets may seek to credit bid all or a portion
of the Prospective Bidder’s claims for the collateral in which it holds
a perfected security interest (each such bid, a “Credit Bid”) in
accordance with section 363(k) of the Bankruptcy Code. A Credit
Bid may be applied only with respect to those Assets in which the
party submitting such Credit Bid holds a perfected security interest.

For the avoidance of doubt, (i) Wilmington Trust, National
Association, as administrative agent and collateral agent (in such
capacities, the “Agent”), on behalf of the Term B Lenders, (ii) the
Term B Lenders, (iii) the DIP Agent, on behalf of the DIP Lenders
or (iv) the DIP Lenders, as applicable, will be deemed to be a
Qualified Bidder, for all purposes and requirements pursuant to
these Bidding Procedures, notwithstanding the requirements that a
Prospective Bidder must satisfy to be a Qualified Bidder, and any
Bid submitted by any party identified in this paragraph will be
deemed to be a Qualified Bid, for all purposes and requirements
pursuant to these Bidding Procedures, notwithstanding the
requirements that a Bid must satisfy to be a Qualified Bid, including
the requirements, among others, that each Bid must be irrevocable
and to deliver a confidentiality agreement and post a Good Faith
Deposit (as defined herein).

Form of Consideration and Allocation. A Bid must specify whether
the Bid is an all cash offer (including confirmation that the cash
component is in U.S. Dollars) or consists of certain non-cash
components, such as a credit bid, assumption of liabilities, or other
forms of consideration (and including a detailed analysis of the
value of any non-cash component of the Bid) as well as the
allocation of the Purchase Price among the Assets to be acquired and
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the liabilities to be assumed. Subject to Section VI.A.4 below, to be
a Qualified Bid, a Bid (whether on an individual Asset, a package of
Assets or all Assets) must include sufficient cash consideration to
pay any applicable termination payment, expense reimbursement, or
similar payment payable to any Stalking Horse Bidder under the
terms of any Stalking Horse Agreement applicable to one or more
of the Assets for which the Bid is submitted.

Minimum Bid for Stalking Horse Assets. Each bid submitted in connection
with Assets that are the subject of a particular Stalking Horse Bid (any such
Assets, the “Stalking Horse Assets™) must either (a) (i) be a bid for all of
the Stalking Horse Assets in the Stalking Horse Bid and (ii) exceed the
purchase price of such Stalking Horse Bid plus any applicable termination
payment and/or expense reimbursement plus any applicable Initial Bid
Increment or (b) propose an alternative transaction that, in the Debtors’
business judgment, provides higher value or better terms than the applicable
Stalking Horse Bid, including by exceeding the purchase price of such
Stalking Horse Bid plus any applicable termination payment and/or expense
reimbursement plus any applicable Initial Bid Increment, and after taking
into account, among other things, in light of all the Bids submitted for the
Assets or any combination of Assets, whether there is sufficient cash to pay
(x) any applicable termination payment and/or expense reimbursement, (y)
the Wind-Down Amount, (z) and any DIP financing amount (the “DIP
Financing Amount”), in each case, as applicable. For the avoidance of
doubt, as to clause (b) in this Section VI.A.4, the Debtors may evaluate each
Bid in light of each of the factors set forth therein, but a Bid is not required
to meet each factor in order to be determined a Qualified Bid.

The Debtors may consider a bid for a portion of any applicable Stalking
Horse Assets (each such bid, a “Partial Bid”) if (a) the Debtors receive one
or more other Partial Bids for the remaining applicable Stalking Horse
Assets such that, when taken together, and after considering the risks
associated with consummating several individual bids, the Partial Bids
collectively constitute a higher or otherwise better bid than the Stalking
Horse Bid (taking into account any applicable termination payment,
expense reimbursement, and the Initial Bid Increment) or (b) the Partial Bid
proposes a purchase price for the applicable Stalking Horse Assets that,
when taken together with the liquidation or alternative sale value of the
remaining applicable Stalking Horse Assets, as determined by the Debtors
in good faith with the advice of their legal and financial advisors, exceeds
the purchase price in the Stalking Horse Bid plus any applicable termination
payment and/or expense reimbursement plus any applicable Initial Bid
Increment, and after taking into account, among other things, in light of all
the Bids submitted for the Assets or any combination of Assets, whether
there is sufficient cash to pay (x) any applicable termination payment and/or
expense reimbursement, (y) the Wind-Down Amount, (z) and the DIP
Financing Amount, in each case, as applicable.

9
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If the value of a bid (whether such bid is for all of the applicable Stalking
Horse Assets or is a Partial Bid) relative to the Stalking Horse Bid includes
additional non-cash components (such as fewer contingencies than are in
the Stalking Horse Agreement), the bidder should include an analysis or
description of the value of any such additional non-cash components,
including any supporting documentation, to assist the Debtors in better
evaluating the competing bid.

“Initial Bid Increment” shall mean (a) with respect to the Galaxy Stalking
Horse Bid, $12.0 million and (b) with respect to the Centric Stalking Horse
Bid, $500,000.

5. Proposed Asset Purchase Agreement and Sale Order: A Qualified Bid must
constitute a binding and irrevocable offer and be in the form of an asset
purchase agreement reflecting the terms and conditions of the bid (each, a
“Proposed Asset Purchase Agreement”). A Proposed Asset Purchase
Agreement shall (a) be duly authorized and executed, (b) be based on, and
marked against, (i) in the case of Assets subject to a Stalking Horse
Agreement, the applicable Stalking Horse Agreement, and (ii) in the case
of Assets not subject to a Stalking Horse Agreement, a form asset purchase
agreement provided by the Debtors to Prospective Bidders to reflect the
proposed Sale Transaction and to show any other proposed modifications
to the form purchase agreement, (c) specify the proposed purchase price for
the applicable Assets, and (d) identify any then-known Contracts proposed
for or that may be proposed for assumption and assignment in connection
with the proposed Sale Transaction. A Qualified Bid must also contain a
sale order based on, and marked against, the applicable Sale Order(s) (as
defined below) (which Sale Orders are to be filed by the Debtors no later
than five (5) days prior to the Bidding Procedures Hearing) for the
applicable assets to reflect the proposed Sale Transaction and to show any
other proposed modifications to the applicable Sale Order(s).

6. Financial Information. A Qualified Bid must include the following:

a) a statement that the Prospective Bidder is financially capable of
timely consummating the Sale Transaction contemplated by the
Prospective Bidder’s Proposed Asset Purchase Agreement;

b) sufficient evidence, as reasonably determined by the Debtors (in
consultation with the Consultation Parties), to determine that the
Prospective Bidder has, or can obtain, the financial wherewithal to
timely consummate the Sale Transaction contemplated by the
Prospective Bidder’s Proposed Asset Purchase Agreement; and

C) Adequate Assurance Information (as defined in Section VI.A.8
below) with respect to any Contracts included or that may be
included in the Prospective Bidder’s bid.

10
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7. Good Faith Deposit. Each Qualified Bid must be accompanied by a good
faith deposit (each, a “Good Faith Deposit”) in the form of cash (or other
form acceptable to the Debtors in their sole discretion) in an amount equal
to ten percent (10%) of the proposed purchase price for the applicable
Assets (inclusive of any amount thereof comprising any applicable Credit
Bid consideration); provided, that no Good Faith Deposit shall be required
for any Qualified Bid that solely contains Credit Bid consideration.

Good Faith Deposits shall be deposited into a trust account maintained on
behalf of the Debtors (and to be designated by Debtors) and handled in
accordance with Section VII.E of these Bidding Procedures. To the extent
a Qualified Bidder increases the purchase price before, during, or after the
Auction, the Debtors reserve the right to require that such Qualified Bidder
adjust its Good Faith Deposit so that it equals ten percent (10%) of the
increased purchase price. The Debtors reserve the right to increase or
decrease the Good Faith Deposit for one or more Qualified Bidders in their
sole discretion except with respect to any Qualified Bid that solely contains
Credit Bid consideration as set forth above; provided, the Debtors may not
decrease or waive any Good Faith Deposit without consulting with the
Consultation Parties.

8. Adequate Assurance. A Qualified Bid must include evidence of the
Prospective Bidder’s (or any other relevant assignee’s) ability to comply
with section 365 of the Bankruptcy Code (to the extent applicable),
including providing adequate assurance of such Prospective Bidder’s (or
any other relevant assignee’s) ability to perform future obligations arising
under any Contracts included in its bid. The Debtors may require the
following information in connection with demonstrating adequate
assurance of future performance: information evidencing the Prospective
Bidder’s (or any other relevant assignee’s) financial wherewithal and
willingness to perform under any Contracts included in the bid, which
information may include (i) a corporate organizational chart or similar
disclosure identifying corporate ownership and control, (ii) financial
statements, (iii) tax returns and (iv) annual reports (the information
described in this Section VI.A.8, the “Adequate Assurance Information”).

All Adequate Assurance Information must be in a form that will permit its
immediate dissemination to the applicable Counterparties (as defined
below).

9. Representations and Warranties. A Qualified Bid must include the
following representations and warranties:

a) a statement that the Prospective Bidder has had an opportunity to
conduct any and all due diligence regarding the Debtors’ businesses
and the applicable Assets prior to submitting its bid,;

11
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10.

11.

b) a statement that the Prospective Bidder has relied solely upon its
own independent review, investigation and/or inspection of any
relevant documents and the Assets in making its bid and did not rely
on any written or oral statements, representations, promises,
warranties or guaranties whatsoever, whether express or implied, by
operation of law or otherwise, regarding the Debtors’ businesses or
the applicable Assets or the completeness of any information
provided in connection therewith, except as expressly stated in the
representations and warranties contained in a Stalking Horse
Agreement;

(c) a statement that all proof of financial ability to consummate the
applicable Sale Transaction in a timely manner and all information
provided to support adequate assurance of future performance is true
and correct; and

(d) a statement that the Prospective Bidder agrees to be bound by the
terms of the Bidding Procedures.

Authorization. A Qualified Bid must (a) include evidence of authorization
and approval from the Prospective Bidder’s board of directors (or
comparable governing body) with respect to the submission, execution and
delivery of any bid for the Assets, participation in the Auction and closing
of the Sale Transactions contemplated by the Prospective Bidder’s
Proposed Asset Purchase Agreement or (b) if the Prospective Bidder is an
entity formed for the purpose of effecting the proposed Sale Transaction, a
Qualified Bid must provide written evidence acceptable to the Debtors of
authorization and the approval by the equity holder(s) of such Prospective
Bidder.

Other Requirements. A Qualified Bid must:

a. state that the Prospective Bidder agrees to serve as a backup bidder
(a “Backup Bidder”) if such bidder’s Qualified Bid is selected at the
Auction as the next highest or next best bid after the Successful Bid
(as defined in Section VI1.C.1 below) for the applicable Assets (each
such bid, a “Backup Bid”); provided, that as to any Stalking Horse
Bidder, the terms of any applicable Stalking Horse Agreement shall
control as to any Backup Bidder and Backup Bid requirement.

b. state that the bid, as may be modified before or during the Auction,
represents a binding, irrevocable, good-faith and bona fide offer to
purchase the applicable Assets and is not subject to or conditioned
on any due diligence, financing, or other contingency (other than the
conditions to closing under the applicable agreement), and is
irrevocable until the later of (i) the applicable outside date for
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consummation of the applicable Sale Transaction or (ii) the Backup
Bid Expiration Date (as defined in Section VII.C.2 below);

C. except as otherwise may be provided in a Stalking Horse
Agreement, expressly state and acknowledge that the Prospective
Bidder shall not be entitled to a break-up fee, termination fee,
expense reimbursement or other “bidding protection” in connection
with the submission of a bid for the Assets or otherwise participating
in the Auction or the Sale Process, unless otherwise granted by the
Debtors and approved by an order of the Court;

d. state that the Prospective Bidder is committed to closing the Sale
Transactions contemplated in its bid as soon as practicable and in
any case no later than the applicable deadline to consummate an
approved Sale Transaction set forth herein;

e. specify (i) whether the Qualified Bidder intends to hire any of the
Debtors’ employees and (ii) expressly proposes the treatment of the
Debtors’ prepetition compensation, incentive, retention, bonus or
other compensatory arrangements, plans, or agreements, including
offer letters, employment agreements, consulting agreements,
retiree benefits, and any other employment related agreements
(collectively, the “Employee Obligations™);

f. expressly waive any claim or right to assert any substantial
contribution administrative expense claim under section 503(b) of
the Bankruptcy Code or the payment of any broker fees or costs in
connection with bidding for any of the Assets and/or otherwise
participating in the Auction or the Sale Process;

g. include a covenant to cooperate with the Debtors (i) to provide
pertinent factual information regarding the Prospective Bidder’s
operations reasonably required to analyze issues arising with respect
to any applicable antitrust laws and any other applicable regulatory
requirements and (ii) to obtain Court approval of the Sale
Transaction;

h. state or otherwise estimate the types of transition services, if any,
the Prospective Bidder would require of and/or provide to the
Debtors, including an estimate of the time any such transition
services would be required of and/or provided to the Debtors, if the
Prospective Bidder’s bid were selected as the Successful Bid for the
applicable Assets;

I. certify that the Prospective Bidder did not collude with any other
bidders and is not otherwise a partnership, joint venture or other
entity in which more than one bidder (or any affiliates of a bidder)
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has a direct or indirect interest, unless consented to in writing by the
Debtors;

J. include a covenant to comply with the terms of these Bidding
Procedures and the Bidding Procedures Order; and

k. include contact information for the specific person(s) the Debtors
should contact in the event they have any questions about the
Prospective Bidder’s bid.

B. Bid Review Process

The Debtors will review each Bid received from a Prospective Bidder to determine whether
it meets the requirements set forth above. Based upon their evaluation of the content of each Bid,
the Debtors may, as they deem appropriate in their business judgment and in a manner consistent
with their fiduciary duties and applicable law, engage in negotiations with any Prospective Bidder
for the purposes of (i) curing any deficiencies in a bid that prevents it from constituting a Qualified
Bid, (ii) improving the terms of the Prospective Bidder’s bid or (iii) otherwise promoting a more
competitive bidding and Auction process with the ultimate goal of maximizing the value of the
Assets.

A Bid received from a Prospective Bidder for all or any portion of the Assets that the
Debtors determine meets the requirements set forth in Section V and V1 above, and is otherwise
satisfactory to the Debtors, will be considered a Qualified Bid and each Prospective Bidder that
submits a Qualified Bid will be considered a “Qualified Bidder.” The Debtors shall inform
Qualified Bidders that their Bids have been designated as Qualified Bids no later than 48 hours
after such Bids are received.

For the avoidance of doubt, any Stalking Horse Agreement will be deemed a Qualified Bid,
and the Stalking Horse Bidder will be deemed a Qualified Bidder, for all purposes and
requirements pursuant to the Bid Procedures, notwithstanding the requirements that a Prospective
Bidder must satisfy to be a Qualified Bidder. The Debtors shall, within two (2) calendar days
following the Bid Deadline, inform any Stalking Horse Bidder of the Baseline Bid (as defined in
Section VI1.B.2) received relevant to the Assets under such Stalking Horse Bidder’s Stalking
Horse Agreement and shall provide copies of the Baseline Bid at the same time other Qualified
Bidders receive such information.

In evaluating a bid, the Debtors may take into consideration any and all factors that the
Debtors deem reasonably pertinent, including, without limitation:

Q) the amount of the proposed purchase price and proposed form of consideration;

(i) any Assets and liabilities included in, or excluded from, the bid, including any
Contracts marked for assumption and assignment;

(iii)  the value to be provided to the Debtors under the bid, including the net economic
effect on the Debtors’ estates (taking into account any Stalking Horse Bidder’s
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rights with respect to any termination payment, expense reimbursement, any Wind-
Down Amount, and the DIP Financing Amount, in each case, as applicable);

(iv)  any benefit to the Debtors’ estates from any assumption or waiver of liabilities
contemplated by the bid,;

(v) any benefit to the Debtors’ estates arising from the avoidance of additional costs
that may be incurred as a result of the bid,;

(vi)  the structure of the proposed Sale Transaction and any attendant execution risk,
including conditions to, timing of and certainty of closing, termination provisions,
financing contingencies, availability of financing and general financial wherewithal
to meet all commitments, and any required governmental approvals;

(vii) the impact of the proposed Sale Transaction on employees and the proposed
treatment of the Employee Obligations;

(viii) the impact of the proposed Sale Transaction on the Debtors’ trade creditors,
licensees and any other parties in interest; and

(ix)  any other factors the Debtors may reasonably deem relevant and consistent with
their fiduciary duties; provided that in conjunction with any Credit Bid, the Debtors
must have sufficient cash to pay any applicable termination payment and/or
expense reimbursement pursuant to the terms of any Stalking Horse Agreement.

The Debtors will make a determination regarding the bids that qualify as Qualified Bids
and as Baseline Bids (as defined in Section VII.B.2 below) and will notify bidders whether they
have been selected as Qualified Bidders by no later than October 26, 2021 at 4:00 p.m.
(prevailing Eastern Time). A Qualified Bidder shall not (without the consent of the Debtors),
modify, amend or withdraw its Qualified Bid, unless for the purposes of increasing the purchase
price or otherwise improving the terms of the bid, as determined by the Debtors in their business
judgment.

The Debtors, in their business judgment reserve the right to reject any Bid (other than any
Stalking Horse Bid) if such Bid, among other things, (i) is on terms that are more burdensome or
conditional than the terms of any applicable Stalking Horse Agreement, (ii) requires any
indemnification of the Prospective Bidder in its Purchase Agreement, (iii) is not received by the
Bid Deadline, (iv) is subject to any contingencies (including representations, warranties, covenants
and timing requirements) of any kind or any other conditions precedent to such party’s obligation
to acquire the relevant Assets, (v) seeks any bid protections, or (vi) does not, in the Debtors’
determination, include a fair and adequate price or the acceptance of which would not be in the
best interests of the Debtors’ estates.

Without prejudice to the rights of a Stalking Horse Bidder under the applicable Stalking
Horse Agreement, the Debtors may, in their sole discretion, among other things (i) amend or waive
the conditions precedent to qualifying as a Qualified Bidder, (ii) extend the Bid Deadline as to any
party or with respect to any Assets (provided the Bid Deadline may not be extended beyond 55
days after the Petition Date without the consent of the Stalking Horse Purchasers identified in
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Section I1.A above), and/or (iii) postpone or cancel the Auction and terminate the proposed sale(s)
for any Assets.

C. Bidding Protections

In recognition of their expenditure of time, energy, and resources, the Debtors have agreed,
subject to the Bidding Procedures Order, the Galaxy APA and the Centric APA, to provide the
following bidding protections to Galaxy and Centric, each in its capacity as a Stalking Horse
Bidder:

e the payment of a break-up fee equal to 3.9% of the purchase price under the Galaxy
APA, which amount is $12,987,000 (the “Galaxy Termination Payment”) in the event
the conditions set forth in the Galaxy APA are satisfied and the transaction
contemplated by the Galaxy APA does not close; and

e the payment of a break-up fee and expense reimbursement collectively equal to 3.9%
of the purchase price* under the Centric APA, which amount is approximately
$1,397,000 for the break-up fee and up to $200,000 for the expense reimbursement
(collectively, the “Centric Termination Payment,” and together with the Galaxy
Termination Payment, the “Stalking Horse Protections™) in the event that the Centric
APA is terminated under certain circumstances.

Other than the Stalking Horse Protections and any other bid protections provided to a
Stalking Horse Bidder, as applicable, no bidder or any other party shall be entitled to any
termination or “break-up” fee, expense reimbursement or any other bidding protections in
connection with the submission of a bid for the Assets or for otherwise participating in the Auction
or the Sale Process, unless otherwise granted by the Debtors and approved by an order of the Court.

VIl. THE AUCTION

If the Debtors receive more than one Qualified Bid (including any Stalking Horse Bid) for
an Asset or combination of Assets, the Debtors will conduct an Auction for such Asset(s). With
respect to any particular Asset for which the Debtors receive only one Qualified Bid by the Bid
Deadline, the Debtors may, in their business judgment, determine to consummate a Sale
Transaction with the applicable Qualified Bidder without conducting an Auction.

In the event the Debtors determine not to hold an Auction for some or all of the Assets, the
Debtors will file with the Court, serve on the Sale Notice Parties and cause to be published on the
KCC Website, a notice containing the following information, as applicable: (i) a statement that the
Auction for the relevant Assets has been canceled, (ii) the identity of the Successful Bidder, (iii) a
copy of the Successful Bid or a summary of the material terms of such bid, including any
assumption and assignment of Contracts contemplated thereby, and (iv) the date, time and location
of the applicable Sale Hearing.

4 For purposes of calculating the purchase price, the Debtors’ applied at net present value discount rate of 12% to
the guaranteed minimum amount of the Earnout Payments.
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The Auction, if required, will be conducted on October 28, 2021, at 10:00 a.m.
(prevailing Eastern Time), virtually through Zoom, or, if permitted, at the offices of Gibson,
Dunn & Crutcher LLP, 200 Park Avenue, New York, NY 10166, or at such other time and location
as designated by the Debtors, after providing notice to the Sale Notice Parties; provided, however,
the Debtors shall have the right to hold the Auction remotely, including telephonically or by other
electronic means (including, without limitation, video conferencing) as the Debtors may choose in
their sole discretion so as to comply with all applicable federal, state and local laws, orders,
ordinances, guidelines and guidance, including any shelter-in-place, social distancing and non-
essential business orders and guidelines. If held, the Auction proceedings will be transcribed
and/or video recorded.

A. Participants and Attendees

Only Qualified Bidders are eligible to participate in the Auction, subject to other limitations
as may be reasonably imposed by the Debtors in accordance with these Bidding Procedures. At
least one (1) day prior to the Auction, each Qualified Bidder must inform the Debtors in writing
whether it intends to participate in the Auction. Qualified Bidders participating in the Auction
must appear in person (or through video conferencing, if applicable) at the Auction or through a
duly authorized representative. Subject to the Auction procedures set forth in Section V11 of these
Bidding Procedures, all Qualified Bidders and the Consultation Parties are permitted to attend the
Auction; provided, that the Debtors may, in their sole discretion, establish a reasonable limit on
the number of representatives and/or professional advisors that may appear on behalf of or
accompany each Qualified Bidder at the Auction.

Each Qualified Bidder participating in the Auction will be required to confirm in writing
and on the record at the Auction that (i) it has not engaged in any collusion with respect to the
Auction or the submission of any bid for any of the Assets and (ii) its Qualified Bid that gained
the Qualified Bidder admission to participate in the Auction and each Qualified Bid submitted by
the Qualified Bidder at the Auction is a binding, good-faith and bona fide offer to purchase the
Assets identified in such bids.

All Prospective Bidders and Qualified Bidders (including any Stalking Horse Bidder,
Successful Bidder and Backup Bidder) shall be deemed to have (i) consented to the core
jurisdiction of the Court to enter any order related to these Bidding Procedures, the Auction, any
other relief requested in the Motion or granted pursuant to the Bidding Procedures Order or the
construction or enforcement of any agreement or any other document relating to any Sale
Transaction, (ii) waived any right to a jury trial in connection with any disputes relating to these
Bidding Procedures, the Auction or the construction or enforcement of any agreement or any other
document relating to any Sale Transaction, and (iii) consented to the entry of a final order or
judgment in connection with any disputes relating to these Bidding Procedures, the Auction or the
construction or enforcement of any agreement or any other document relating to any Sale
Transaction, if it is determined that the Court would lack Article Il jurisdiction to enter such a
final order or judgment absent the consent of the relevant parties.
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B. Auction Procedures

The Auction shall be governed by the following procedures, subject to the Debtors’ right
to modify such procedures in their business judgment, subject to and in accordance with these
Bidding Procedures and the applicable parties’ rights under any Stalking Horse Agreement:

1.

Auction Packages. Prior to the commencement of the Auction, the Debtors
will make a determination regarding the Assets and/or combinations of
Assets for which the Debtors will conduct an Auction (each such Asset or
group of Assets, an “Auction Package™). For the avoidance of doubt, the
Debtors may, in their business judgment determine to (i) include an
individual Asset in more than one Auction Package and (ii) have an Auction
Package for all or substantially all of the Debtors’ Assets.

Baseline Bids. Prior to the commencement of the Auction, the Debtors will
determine, in their business judgment, the highest and/or best Qualified Bid
submitted for each Auction Package (each such Qualified Bid, a “Baseline
Bid”). Bidding for each Auction Package at the Auction shall commence
at the amount of the applicable Baseline Bid.

Minimum Overbid. Bidding at the Auction for an Auction Package (or
subset thereof) that is subject to Qualified Bids will begin with the Baseline
Bid and continue, in one or more rounds of bidding, so long as during each
round at least one subsequent bid (a “Subsequent Bid”) is submitted by a
Qualified Bidder that (i) improves on such Qualified Bidder’s immediately
prior Qualified Bid and (ii) the Debtors determine that such Subsequent Bid
is (A) for the first round, a higher or otherwise better offer than the Baseline
Bid, and (B) for subsequent rounds, a higher or otherwise better offer than
the Leading Bid (as defined below).

The Debtors will announce at the outset of the Auction the minimum
required increments for Successive Bids (each, such bid, a “Minimum
Overbid”). The Debtors may, in their discretion, announce increases or
reductions to Minimum Overbids at any time during the Auction.

Upon a Qualified Bidder’s declaration of a bid at the Auction, the Qualified
Bidder must state on the record its commitment to pay within two (2)
business days following the Auction, if such bid were to be selected as the
Successful Bid or as the Backup Bid for the applicable Auction Package,
the incremental amount of the Qualified Bidder’s Good Faith Deposit
calculated based on the increased purchase price of such bid (such Good
Faith Deposit so increased, the “Incremental Deposit Amount™) if
applicable.

Except as specifically set forth herein, for the purpose of evaluating the
value of the consideration provided by any bid subsequent to a Baseline
Bid, the Debtors will, at each round of bidding, consider and/or give effect
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to (a) any termination payment or expense reimbursement (only if such
amount has not previously been paid) payable to any Stalking Horse Bidder
under an applicable Stalking Horse Agreement, including the crediting of
such amounts to the applicable Stalking Horse Bidder, (b) any additional
liabilities to be assumed by a Qualified Bidder under the bid, including
whether such liabilities are secured or unsecured, (¢) any additional costs
that may be imposed on the Debtors, and (d) the provision of any Wind-
Down Amount and treatment of the DIP Financing Amount, as applicable.

4, Leading Bid. After the first round of bidding and between each subsequent
round of bidding, the Debtors will announce the bid that they believe to be
the highest or otherwise best offer for the applicable Auction Package (each
such bid, a “Leading Bid”) and describe the material terms thereof. Each
round of bidding will conclude after each participating Qualified Bidder has
had the opportunity to submit a subsequent bid with full knowledge of the
material terms of the Leading Bid, subject to the Debtors’ authority to revise
the Auction procedures to the extent permitted hereby.

The Auction will be conducted by open bidding in the presence of all other
Qualified Bidders and each Qualified Bidder shall have the right to be
present for all rounds of open bidding and to submit additional bids and
make modifications to its Proposed Asset Purchase Agreement at the
Auction to improve its bid. The Debtors may, in their business judgment,
engage in discussions and negotiate with any and all Qualified Bidders
participating in the Auction outside the presence of other bidders before
each round of bidding, including to improve or clarify the terms of bids
made.

The Debtors shall have the right to determine, in their business judgment,
which bid is the highest or otherwise best bid with respect to an applicable
Auction Package (including, without limitation, with respect to an Auction
Package that includes all or substantially all of the Debtors’ Assets) and, in
accordance with the terms of these Bidding Procedures, reject, at any time,
without liability (except for any requirement to pay any termination
payment or expense reimbursement under a Stalking Horse Agreement, as
applicable), any bid that the Debtors deem to be inadequate or insufficient,
not in conformity with the requirements of the Bankruptcy Code, the
Bankruptcy Rules, the Local Rules, these Bidding Procedures, any order of
the Court, or the best interests of the Debtors and their estates, including,
without limitation, the provision of any Wind-Down Amount and treatment
of the DIP Financing Amount, as applicable.

C. Auction Results

1. Successful Bids. Immediately prior to the conclusion of the Auction for an
Auction Package, the Debtors will (a) determine, consistent with these
Bidding Procedures, which Qualified Bid constitutes the highest or
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otherwise best bid(s) for the Auction Package (each such bid, a “Successful
Bid”) and (b) notify all Qualified Bidders at the Auction of the identity of
the bidder that submitted the Successful Bid for the Auction Package (each
such bidder, a “Successful Bidder”) and the amount of the purchase price
and other material terms of the Successful Bid. As a condition to remaining
the Successful Bidder, the Successful Bidder shall, within two (2) business
days after the conclusion of the Auction, (i) if applicable, wire to the
Debtors in immediately available funds the Incremental Deposit Amount,
calculated based on the purchase price in the Successful Bid(s) and
(i) submit to the Debtors fully executed documentation memorializing the
terms of the Successful Bid(s).

Backup Bids. Immediately prior to the conclusion of the Auction for an
Auction Package, the Debtors will (a) determine, in a manner consistent
with these Bidding Procedures, which Qualified Bid is the Backup Bid for
the Auction Package and (b) notify all Qualified Bidders at the Auction for
the Auction Package of the identity of the Backup Bidder for the Auction
Package and the amount of the purchase price and other material terms of
the Backup Bid. Within two (2) business days after the Auction, the Backup
Bidder shall submit to the Debtors execution versions of the documentation
memorializing the terms of the Backup Bid(s).

A Backup Bid will remain binding on the applicable Backup Bidder until
the earlier of (a) the first business day after the closing of a Sale Transaction
with the Successful Bidder for the applicable Auction Package and (b) 30
days after the Sale Hearing (or such other date as may be set forth in a
Stalking Horse Purchase Agreement, the “Backup Bid Expiration Date”).
If the Sale Transaction with the applicable Successful Bidder is terminated
prior to the Backup Bid Expiration Date, the Backup Bidder shall be deemed
the new Successful Bidder for the applicable Auction Package and shall be
obligated to consummate the Backup Bid as if it were the Successful Bid at
the Auction; provided, that the Debtors may, in their business judgment and
after providing notice to the Sale Notice Parties, elect not to pursue the Sale
Transaction contemplated by the Backup Bid.

Notice of Auction Results. By the later of (a) October 29, 2021 and (b) one
day after the conclusion of the Auction, the Debtors will file with the Court,
serve on the Sale Notice Parties and cause to be published on the KCC
Website, a notice setting forth the results of the Auction (the “Notice of
Auction Results”), which will (a) identify each Successful Bidder and each
Backup Bidder, (b) include a copy of each Successful Bid and each Backup
Bid or a summary of the material terms of such bids, including any proposed
assumption and assignment of Contracts contemplated thereby, and (c) set
forth the Post-Auction Objection Deadline (as defined in Section X.D
below), the date, time and location of the Sale Hearing and any other
relevant dates or other information necessary to reasonably apprise the Sale
Notice Parties of the outcome of the Auction.
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4, The Debtors’ presentation to the Bankruptcy Court for approval of a
selected Qualified Bid as a Successful Bid does not constitute the Debtors’
acceptance of such Bid. The Debtors will have accepted a Successful Bid
only when such Successful Bid has been approved by the Bankruptcy Court
at the Sale Hearing.

D. Additional Auction Procedures

The Debtors may announce at the Auction additional procedural rules (e.g., among other
things, the amount of time to make Subsequent Bids, the amount of the Minimum Overbid, or the
requirement that parties submit “best and final” Bids) for conducting the Auction or otherwise
modify these Bidding Procedures; provided, that such rules (i) are not materially inconsistent with
the Bidding Procedures Order, these Bidding Procedures, the Bankruptcy Code or any order of the
Bankruptcy Court, (ii) are disclosed to each Qualified Bidder during the Auction, (iii) do not
extend the Bid Deadline or for the closing of the Auction, and (iv) do not allow the submission (or
the Debtors’ acceptance) of additional bids after the close of Auction. For the avoidance of doubt,
any bid for any Assets included in any Auction Package shall be subject to a determination by the
Debtors, in their business judgment and in accordance with the other provisions of these Bidding
Procedures, that (i) a bid for substantially all of the Debtors’ Assets and/or (ii) a combination of
bids that groups the Assets together differently is the highest or otherwise best offer for such
Assets.

E. Disposition of Good Faith Deposit

1. Prospective Bidders. Within five business days after the Debtors make final
determinations as to which Prospective Bidders qualify as Qualified
Bidders, a Prospective Bidder’s Good Faith Deposit shall be returned to any
such Prospective Bidder that did not qualify as a Qualified Bidder, as
confirmed by the Debtors. Upon the authorized return of a Prospective
Bidder’s Good Faith Deposit in accordance with this Section VII.E, the bid
of such Prospective Bidder shall be deemed terminated and no longer
binding against the Prospective Bidder.

2. Qualified Bidders.

a) Forfeiture of Good Faith Deposit. The Good Faith Deposit of a
Qualified Bidder shall be forfeited if the Qualified Bidder attempts
to withdraw its Qualified Bid, except as may be permitted by these
Bidding Procedures, during the time the Qualified Bid remains
binding and irrevocable under these Bidding Procedures. The
Debtors and their estates shall be entitled to retain the Qualified
Bidder’s Good Faith Deposit as partial compensation for the
damages caused to the Debtors and their estates as a result of the
Qualified Bidder’s failure to adhere to the terms of these Bidding
Procedures and/or the relevant Qualified Bid. In the event that a
Qualified Bidder’s Good Faith Deposit is deemed forfeited, such
Qualified Bidder’s Good Faith Deposit shall be released by wire
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b)

d)

transfer of immediately available funds to an account designated by
the Debtors within two (2) business days after receipt of written
notice by an authorized officer of the Debtors stating that the
applicable Qualified Bidder has breached or otherwise failed to
satisfy its obligations in accordance with these Bidding Procedures
and the applicable Qualified Bid.

Return of Good Faith Deposit. With the exception of the Good Faith
Deposits of Successful Bidders and Backup Bidders and any
forfeiture of a Good Faith Deposit as described above, any other
Qualified Bidder’s Good Faith Deposit shall be returned within 5
business days after the conclusion of the Auction for the applicable
Auction Package.

Backup Bidder. Any Backup Bidder’s Good Faith Deposit shall be
returned within 5 business days after the occurrence of the
applicable Backup Bid Expiration Date.

Successful Bidder. At the closing of a Sale Transaction, the
Successful Bidder shall be entitled to a credit against the purchase
price for the applicable Assets in the amount of the Successful
Bidder’s Good Faith Deposit (and, in the case of a Successful Bidder
that was a Stalking Horse Bidder where there is bidding on the
Assets subject to the Stalking Horse Agreement, that Successful
Bidder shall be entitled to a credit against the purchase price in an
amount equal to any termination payment and/or expense
reimbursement that would have been payable under the applicable
Stalking Horse Agreement had the Stalking Horse Bidder not
participated in the Auction). The Good Faith Deposit of a
Successful Bidder shall be forfeited if the Successful Bidder fails to
consummate the applicable Sale Transaction because of a breach
that entitles the Debtors to terminate the applicable asset purchase
agreement with such Successful Bidder, and the Debtors and their
estates shall be entitled to retain the Successful Bidder’s Good Faith
Deposit as partial compensation for the damages caused to the
Debtors and their estates as a result of such breach. In the event that
a Successful Bidder’s Good Faith Deposit is deemed forfeited, such
Good Faith Deposit shall be released by wire transfer of
immediately available funds to an account designated by the
Debtors within two (2) business days after receipt of written notice
by an authorized officer of the Debtors stating that the applicable
Successful Bidder has breached or otherwise failed to satisfy its
obligations in accordance with these Bidding Procedures and the
applicable Successful Bid.
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VIIl. SALE HEARING

Each Successful Bid (including any Backup Bid that is subsequently deemed a Successful
Bid) will be subject to approval by the Bankruptcy Court. The hearing to approve any Sale
Transaction consummated in accordance with these Bidding Procedures (except in the case of a
Sale Transaction contemplated by a Backup Bid that subsequently is deemed a Successful Bid)
shall take place on November 4, 2021, at 10:00 a.m. (prevailing Eastern Time) (the “Sale
Hearing”) before the Honorable [ ], United States Bankruptcy Judge, in the United States
Bankruptcy Court for the District of Delaware.

At the Sale Hearing, the Debtors will seek entry of one or more orders (each, a “Sale
Order”) approving, among other things, one or more sales of the Assets to the Successful Bidder(s).

Without prejudice to the rights of a Stalking Horse Bidder under the applicable Stalking
Horse Agreement, the Debtors may, in their business judgment (after consulting with the
Successful Bidder(s)), adjourn or reschedule the Sale Hearing with sufficient notice to the Sale
Notice Parties, including by announcing such adjournment or rescheduling at the Auction or in
Court on the date of the originally scheduled Sale Hearing.

At the Sale Hearing, the Debtors will seek entry of an order that, among other things:
(1) authorizes and approves the Sale Transaction(s) to the Successful Bidder(s) and/or the Backup
Bidder(s), (ii) includes a finding that the Successful Bidder(s) and/or the Backup Bidder(s) is a
good faith purchaser pursuant to section 363(m) of the Bankruptcy Code, and (iii) as appropriate,
exempts the Sale Transaction(s) and conveyance(s) of the Assets from any transfer tax, stamp tax
or similar tax, or deposit under any applicable bulk sales statute.

IX. RESERVATION OF RIGHTS TO MODIFY BIDDING PROCEDURES

Without prejudice to the rights of a Stalking Horse Bidder under the applicable Stalking
Horse Agreement, the Debtors reserve the right to, in their business judgment, in a manner
consistent with their fiduciary duties and applicable law, modify these Bidding Procedures,
including to, among other things, (a) extend or waive deadlines or other terms and conditions set
forth herein, (b) adopt new rules and procedures for conducting the bidding and Auction process,
(c) if applicable, provide reasonable accommodations to a Stalking Horse Bidder, or (d) otherwise
modify these Bidding Procedures to further promote competitive bidding for and maximizing the
of value of the Assets; provided, that such extensions, waivers, new rules and procedures,
accommodations and modifications (i) do not conflict with and are not inconsistent with the
Bidding Procedures Order, these Bidding Procedures, the Bankruptcy Code or any order of the
Bankruptcy Court, (ii) are promptly communicated to each Qualified Bidder, (iii) do not extend
the Bid Deadline the date of the Auction or the closing of the Auction, and (iv) do not allow the
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submission (or the Debtors’ acceptance) of additional bids after, as applicable, the Bid Deadline
or the close of Auction.

X. NOTICING

A. Bid Notice Parties

Qualified Bids must be submitted in writing to the following parties (collectively, the “Bid

Notice Parties™):

the Debtors’ investment banker for the Sale Processes, Stifel, Nicolaus &
Company, Inc., 787 7th Avenue, 11th Floor, New York, NY 10019 (Attn:
Michael Kollender (michael.kollender@stifel.com); Derek Herbert
(dherbert@stifel.com));

the Debtors, c/o Sequential Brands Group, Inc., 1407 Broadway, 38th Floor,
New York, NY 10018 (Attn: Eric Gul, Esg. (EGul@sbg-ny.com);

counsel for the Debtors, (i) Gibson, Dunn & Crutcher LLP, 200 Park
Avenue, New York, NY 10166 (Attn: Joshua K. Brody
(jbrody@gibsondunn.com) and Jason Zachary Goldstein
(jgoldstein@gibsondunn.com)); and (ii) Pachulski Stang Ziehl & Jones
LLP (Attn: Laura Davis Jones (ljones@pszjlaw.com) and Timothy P.
Cairns (tcairns@pszjlaw.com); and

solely to the extent they are not an active or prospective bidder with respect
to the relevant Asset(s), counsel for the Term B Lenders and DIP Lenders,
(1) King & Spalding, 1185 Avenue of the Americas, New York, NY 10036
(Attn: Roger Schwartz, Esg. (rschwartz@kslaw.com); Peter Montoni, Esq.
(pmontoni@kslaw.com) and Timothy Fesenmyer, Esq.
(tfesenmyer@kslaw.com)); and (ii) Morris, Nichols, Arsht & Tunnell LLP,
1201 N. Market Street, Suite 1600, Wilmington, Delaware 19801, (Attn:
Robert J. Dehney (rdehney@morrisnichols.com)).

B. Sale Notice Parties

The “Sale Notice Parties” shall include the following persons and entities:

counsel to any Stalking Horse Bidder;

all persons and entities known by the Debtors to have expressed an interest
to the Debtors in a Sale Transaction involving any of the Assets during the
past 12 months, including any person or entity that has submitted a bid for
any of the Assets;

all persons and entities known by the Debtors to have asserted any lien,
claim, interest or encumbrance in the Assets (for whom identifying
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information and addresses are available to the Debtors), including, for the
avoidance of doubt, the Term B Lenders;

all relevant non-debtor parties (each, a “Counterparty”) to any Contract that
may be assumed or rejected in connection with a Sale Transaction;

all of the Debtors’ known creditors (for whom identifying information and
addresses are available to the Debtors);

any governmental authority known to have a claim against the Debtors in
these Chapter 11 Cases;

the office of the U.S. Trustee;

all applicable federal, state and local taxing authorities, including the
Internal Revenue Service;

the United States Securities and Exchange Commission;
the United States Attorney’s Office for the District of Delaware;
United States Attorney General’s Office for the District of Delaware;

the Office of the Attorney General and the Secretary of State in each state
in which the Debtors operate;

counsel for any official committee appointed in these Chapter 11 Cases;
all of the parties entitled to notice pursuant to Bankruptcy Rule 2002; and

all other parties as directed by the Court.

Sale Notice and Publication Notice

By the later of (i) September 27, 2021 and (ii) two (2) business days after entry of the
Bidding Procedures Order, the Debtors will file with the Court, serve on the Sale Notice Parties
and cause to be published on the KCC Website a notice (the “Sale Notice”) setting forth (A) a
description of the Assets available for sale in accordance with these Bidding Procedures, (B) the
date, time and location of the Auction and Sale Hearing, (C) the Sale Objection Deadline and Post-
Auction Objection Deadline (each as defined in Section X.D below) and the procedures for filing
such objections, and, if applicable, (D) a summary of the material terms of any Stalking Horse
Agreement, including the terms and conditions of any termination payment or expense
reimbursement to be provided thereunder, as of the date of the Sale Notice.

Within four business days after entry of the Bidding Procedures Order, the Debtors will
cause the information contained in the Sale Notice to be published once in the national edition of
USA Today and once in the New York Times.
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D. Sale Objections and Post-Auction Objections

Obijections to a sale of the Assets, including (i) any objection to a sale of the Assets free
and clear of all liens, claims, interests and encumbrances pursuant to section 363(f) of the
Bankruptcy Code and (ii) entry of any Sale Order shall, by no later than October 21, 2021, at 4:00
p.m. (prevailing Eastern Time) (the “Sale Objection Deadline”), be filed with the Court and
served on the following parties (collectively, the “Objection Notice Parties™):

the Debtors, c/o Sequential Brands Group, Inc., 1407 Broadway, 38th
Floor, New York, NY 10018 (Attn: Eric Gul, Esg. (EGul@sbg-ny.com);

counsel for the Debtors, (i) Gibson, Dunn & Crutcher LLP, 200 Park
Avenue, New York, NY 10166 (Attn: Joshua K. Brody
(jbrody@gibsondunn.com), and Jason Zachary Goldstein
(jgoldstein@gibsondunn.com)) and (ii) Pachulski Stang Ziehl & Jones LLP
(Attn: Laura Davis Jones (ljones@pszjlaw.com) and Timothy P. Cairns
(tcairns@pszjlaw.com);

the Debtors’ investment banker for the Sale Processes, Stifel, Nicolaus &
Company, Inc., 787 7th Avenue, 11th Floor, New York, NY 10019 (Attn:
Michael Kollender (michael.kollender@stifel.com); Derek Herbert
(dherbert@stifel.com));

counsel for any official committee appointed in these Chapter 11 Cases;

counsel for the Term B Lenders and DIP Lenders, (i) King & Spalding,
1185 Avenue of the Americas, New York, NY 10036 (Attn: Roger
Schwartz, Esq. (rschwartz@kslaw.com); Peter Montoni, Esq.
(pmontoni@kslaw.com) and Timothy Fesenmyer, Esq.
(tfesenmyer@kslaw.com)); and (ii) Morris, Nichols, Arsht & Tunnell LLP,
1201 N. Market Street, Suite 1600, Wilmington, Delaware 19801, (Attn:
Robert J. Dehney (rdehney@morrisnichols.com));

counsel for any relevant Successful Bidder(s); and

counsel for any relevant Backup Bidder(s).

Following service of the Notice of Auction Results, Sale Notice Parties may object to the
conduct of the Auction and/or the particular terms of any proposed Sale Transaction in a Successful
Bid, other than with respect to a Stalking Horse Bid (each such objection, a “Post-Auction
Objection™) by no later than November 1, 2021, at 4:00 p.m. (prevailing Eastern Time) (the
“Post-Auction Objection Deadline”). Each Post-Auction Objection shall be filed with the Court

and served on the Objection Notice Parties.
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E. Notices Regarding Assumption and Assignment of Contracts

The Debtors will provide all notices regarding the proposed assumption and assignment of
Contracts in accordance with the Assumption and Assignment Procedures set forth in the Bidding
Procedures Order.

XI. CONSULTATION BY THE DEBTORS

Throughout the Sale Process, the Debtors and their advisors will consult with the following
parties (collectively, the “Consultation Parties”), as provided in these Bidding Procedures, or as is
otherwise necessary or appropriate, as determined in the Debtors’ business judgment: (i) the legal
and financial advisors for any official committee appointed in these Chapter 11 Cases and
(ii) solely to the extent they are not an active or prospective bidder with respect to the relevant
Asset(s), or are participating in any way in any active or prospective bid with respect to such
Asset(s), the legal and financial advisors for the Term B Lenders.

Notwithstanding the foregoing, the Debtors will not consult with or provide copies of any
bids or other confidential information to any Consultation Party or any insider or affiliate of the
Debtors if such party is an active or prospective bidder for the relevant Asset(s) at the applicable
time. If, however, a member of an official committee appointed in these Chapter 11 Cases submits
a Qualified Bid for any of the Assets, the applicable committee will maintain its consultation rights
as a Consultation Party, provided, that such committee excludes the bidding committee member
from any discussions or deliberations regarding a transaction involving the relevant Assets, and
shall not provide any confidential information regarding the Assets or otherwise involving the Sale
Process to the bidding committee member.

For the avoidance of doubt, any consultation rights afforded to the Consultation Parties by
these Bidding Procedures or the Bidding Procedures Order shall not in any way limit the Debtors’
discretion and shall not include the right to veto any decision made by the Debtors in the exercise
of their business judgment.
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ASSET PURCHASE AGREEMENT
by and among
GAINLINE GALAXY HOLDINGS LLC,
SEQUENTIAL BRANDS GROUP, INC.
and

THE OTHER SELLERS PARTY HERETO

Dated as of August 31, 2021
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ASSET PURCHASE AGREEMENT

This ASSET PURCHASE AGREEMENT (this “Agreement”), dated as of August
31, 2021, is made by and between Gainline Galaxy Holdings LLC, a Delaware limited liability
company (“Buyer”), Sequential Brands Group, Inc., a Delaware corporation (“Sequential”) and
each Subsidiary of Sequential listed on the signature pages to this Agreement (collectively with
Sequential, “Sellers”). Buyer and Sellers are collectively referred to as the “Parties” and
individually as a “Party”. Exhibit A contains definitions of certain capitalized terms used in this
Agreement.

RECITALS

WHEREAS, Secllers are currently engaged in the ownership and monetization of
independent brand management platforms of the following brands that primarily provide
athleticwear, footwear and yoga equipment, including licensing such brands: (a) GAIAM,
(b) SPRI, (c) Andl, (d) AVIA, and (e) Swisstech (the “Business”);

WHEREAS, Sellers intend to commence voluntary proceedings (the “Bankruptcy
Proceeding”) under Chapter 11 of the Bankruptcy Code by filing petitions for relief in the U.S.
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”), and to seek approval of
the Bankruptcy Court to consummate this Agreement;

WHEREAS, Sellers desire to sell, and Buyer desires to purchase, the Transferred Assets,
and Buyer is willing to assume the Assumed Liabilities (but not the Excluded Liabilities), the
Closing Assumed Contracts and the Additional Assumed Contracts, in each case, upon the terms
and subject to the conditions set forth herein for total consideration as set forth herein; and

WHEREAS, concurrently with the execution and delivery of this Agreement, and a
condition and material inducement to the willingness of Sellers to enter into this Agreement, Buyer
has delivered to Sellers the fully executed Commitment Letters.

NOW, THEREFORE, in consideration of the foregoing, and of the representations,
warranties, covenants and agreements contained herein, the Parties agree as follows:

ARTICLE I

PURCHASE AND SALE OF THE BUSINESS

Section 1.1 Purchase and Sale of Interests and Assets. On the terms and subject to the
conditions set forth herein (including, without limitation, entry of each of the Bid Procedures Order
and the Sale Order), subject to Section 1.6, at the Closing, Sellers shall Transfer to Buyer and/or
one or more Buyer Designees, and Buyer and/or such Buyer Designees shall purchase and
acquire from the Sellers, the entirety of the Sellers’ right, title and interest in, to and under all of the
following enumerated assets (excluding in each case any assets that would be Excluded Assets), as
they exist at the time of the Closing, in each case free and clear of all Liens (other than Permitted
Post-Closing Encumbrances) (collectively, the “Transferred Assets™):
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(a) subject to Section 6.13(b), the Delinquent Accounts Receivable and all associated
collection rights;

(b) all Transferred Intellectual Property;

(c) the furniture, furnishings, equipment, machinery, tools, fixtures, samples and other
personal property of Sellers that are Related to the Business and located as of the date hereof at
Sequential’s office at 1407 Broadway, New York, New York, other than the items listed on
Schedule 1.1(c);

(d) except as set forth in Section 1.2(a)(iii), each Seller Contract listed on Schedule

1.1(d), other than the Rejected Identified Contracts (such Contracts collectively, the “Closing

Assumed Contracts”), together with all documents relating to products, services, licenses, and
purchase orders related thereto;

(e) pursuant to Section 1.5(e), each Additional Assumed Contract;

6] all Actions owned by or available to any Seller, including any Avoidance Action,
(1) solely to the extent Related to the Business or related to the Transferred Assets, the Assumed
Liabilities or the acquisition, ownership, management, operation, use, function or value of the
Business or any Transferred Asset or (ii) against any counterparty to a Closing Assumed Contract
or Additional Assumed Contract, or any Affiliate of such counterparty (such Actions, the
“Assigned Actions”);

(2) all transferable Permits, and all pending applications therefor, Related to the
Business (the “Transferred Permits”™);

(h) all credits, prepaid expenses, prepayments, deferred charges, advance payments,
refunds, deposits (including customer deposits and security deposits), prepaid items and duties,
customer rebates, credits or other refunds, and all other forms of deposit or security placed by
Sellers for the performance of a Closing Assumed Contracts or an Additional Assumed Contracts,
in each case, to the extent Related to the Business or related to a Transferred Asset, but excluding
any prepayments or deposits of any Asset Taxes prior to the Closing for which Sellers shall receive
credit to the extent provided in Section 6.4(b);

(1) to the extent transferrable, all of Sellers’ rights under confidentiality, non-
disclosure, invention, Intellectual Property assignment, non-competition, non-solicitation of
customers and employees, and non-disparagement agreements, solely to the extent related to the
Transferred Assets;

() subject to Section 6.1(c), solely to the extent Related to the Business, Sellers’ books
and records that are not protected by attorney-client, attorney work product or other legally
recognized privileges or immunity from disclosure, including, as applicable, such corporate
records, executed copies of the Closing Assumed Contracts and Additional Assumed Contracts,
financial and accounting records, and such other business records relating to the foregoing;
provided that Sellers shall be entitled to retain a copy of such documents for recordkeeping
purposes;
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(k) all customer, supplier, licensor and licensee lists Related to the Business and all
telephone and telephone facsimile numbers and other directory listings of the Business;

) all goodwill, customer and referral relationships, other intangible property and all
privileges, and benefits of Sellers, in each case Related to the Business or the Transferred Assets
or Assumed Liabilities;

(m)  the equity interests of Gaiam PTY owned by Gaiam Americas, Inc.;
(n) all other assets of Sellers to the extent Related to the Business; and
(0) all of the assets set forth on Schedule 1.1.

Section 1.2 Excluded Assets. Notwithstanding anything to the contrary set forth in this
Agreement or in any of the other Transaction Documents, the Parties expressly acknowledge and
agree that nothing in this Agreement shall be construed to obligate any Seller to Transfer to Buyer
(or obligate Buyer to acquire from any Seller) any of the assets, properties or rights of any Seller
other than the Transferred Assets, and without limiting the generality of the foregoing, the term
“Transferred Assets” shall expressly exclude the assets of Sellers listed in this Section 1.2, all of
which shall be retained by the Sellers (the “Excluded Assets”). Each Seller shall retain all of its
right, title and interest in and to the Excluded Assets, and neither Buyer nor the Buyer Designees
shall acquire or have any rights or Liabilities with respect to the right, title and interest of each
Seller in and to the following:

(a) any claim, right, award, recovery, indemnity, warranty, refund, reimbursement,
audit right, duty, obligation, liability or other intangible right in favor of or owed to any Seller
(1) to the extent primarily related to an Excluded Asset or to any other business of the Sellers, (ii) to
the extent exclusively related to any of the Excluded Liabilities, or (iii) for indemnification under
a Seller Contract that accrues prior to the Closing and without limiting Buyer’s rights for
indemnification under any such Seller Contract with respect to Assumed Liabilities;

(b) all accounts receivable arising before the Closing other than Delinquent Accounts
Receivable;

(©) any shares or other equity interests in any Person or any securities of any Person
other than as set forth in Section 1.1(m);

(d) the corporate charter, seal, minute books, stock record books and other similar
documents relating to the organization, maintenance and existence of Sellers or any Affiliate of
Sellers;

(e) all personnel records (including all human resources and other records) of Sellers
or any of their respective Affiliates relating to employees of Sellers or any of their respective
Affiliates;

§)) all Cash held by or in the name of Sellers or any of their respective Affiliates;



Case 21-11194-JTD Doc 79-1 Filed 09/02/21 Page 124 of 435

(2) all consideration received by Sellers and their respective Affiliates pursuant to, and
all rights of Sellers and their respective Affiliates under, this Agreement or any Transaction
Document, subject to the terms hereof and thereof;

(h) all of the following documents prepared or received by Sellers, their respective
Affiliates or any of their respective Representatives, in each case, with respect to the Transferred
Assets: (i) lists of prospective buyers; (ii) offers, bids or proposals submitted by any prospective
buyer; (iii) analyses by Sellers of any offers, bids or proposals submitted by any prospective buyer;
(iv) correspondence between or among Sellers, its Representatives and any prospective buyer other
than Buyer; and (v) correspondence between Sellers, their respective Affiliates or any of their
respective Representatives with respect to any offers, bids or prospective buyers, the Transactions
or otherwise contemplated by the Bid Procedures;

(1) all Seller Contracts that are not Closing Assumed Contracts or Additional Assumed
Contracts, including the Contracts set forth on the Rejected Contracts Schedule (the “Excluded
Contracts”);

() all Intracompany Receivables;

(k) any prepayments and good faith and other bid deposits submitted by any third party
under the terms of the Bid Procedures Order;

D any Benefit Plan and any trusts, funding vehicles, insurance policies, administrative
services agreements, files and records, and other assets, related thereto;

(m)  all real property leases;

(n) any refunds of Taxes that are either described in Section 1.4(h) or that Sellers bear
under Section 6.4;

(o) all insurance policies;
(p) all bank accounts;

(q) the furniture, furnishings, equipment, machinery, tools, fixtures, samples and other
personal property of Sellers listed on Schedule 1.1(c);

(r) all assets primarily related to any of Sellers’ past or present brands other than those
included in the definition of the Business, including Jessica Simpson, Joe’s Jeans, William Rast,
Ellen Tracy, and Caribbean Joe; and

(s) all of the assets set forth on Schedule 1.2(s).

Section 1.3 Assumption of Liabilities. On the terms and subject to the conditions set
forth herein, at the Closing, Buyer and/or each relevant Buyer Designee will assume, without
duplication, and will in a timely manner pay, perform and discharge when due and be responsible
for, in accordance with their respective terms, the following Liabilities of Sellers other than
Excluded Liabilities (collectively, the “Assumed Liabilities”):
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(a) all Liabilities to the extent exclusively relating to, arising from or with respect to
the ownership or use of the Transferred Assets, or exclusively relating in any manner to the
assumption, ownership, conduct or operation of, the Business, in each case, to the extent arising
solely out of any event, fact, act, omission or condition occurring after the Closing and, with
respect to the ownership of the Transferred Assets, only to the extent the Transferred Assets cannot
as a matter of Law be sold free and clear of Liabilities under Section 363 of the Bankruptcy Code
or other applicable Law;

(b) the accounts payable set forth on Schedule 1.3(b) and any additional accounts
payable arising in the Ordinary Course between the date hereof and the Closing (collectively,
the “Assumed Accounts Payable”);

(c) all Liabilities for any Tax that Buyer expressly bears under Section 6.4;

(d) all Liabilities under the Closing Assumed Contracts and the Additional Assumed
Contracts in each case, to the extent arising out of any event, fact, act, omission or condition
occurring after the Closing;

(e) all Liabilities related to the Assigned Actions to the extent arising out of any event,
fact, act, omission or condition occurring after the Closing;

® all Liabilities under any Transferred Permit to the extent arising solely out of any
event, fact, act, omission or condition occurring after the Closing; and

(2) all Liabilities set forth on Schedule 1.3(g).

Section 1.4 Excluded Liabilities. Notwithstanding anything to the contrary set forth in
this Agreement or in any of the other Transaction Documents, the Parties expressly acknowledge
and agree that Buyer will not, nor will any Buyer Designee, assume, be obligated to pay, perform
or otherwise discharge or in any other manner be liable or responsible for any and all Liabilities
that are not specifically Assumed Liabilities (all such Liabilities that are not specifically Assumed
Liabilities, the “Excluded Liabilities”) including, for the avoidance of doubt, any and all of the
following:

(a) any Liability under the Prepetition Credit Agreements and any other Indebtedness
of the Sellers;

(b) any Liability to the extent arising out of any Excluded Asset, including the
Excluded Contracts;

(©) all Actions (excluding, for the avoidance of doubt, any Assigned Actions) to the
extent against or giving rise to Liabilities of the Business or the Transferred Assets based on acts
or omissions prior to the Closing Date even if instituted after the Closing Date;

(d) all Liabilities to any current or former holder or owner of capital stock or other
equity interests of the Sellers or any security convertible into, exchangeable or exercisable for
shares of capital stock or other equity interests of the Sellers or any current or former holder of
Indebtedness of Sellers;
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(e) all drafts or checks outstanding at the Closing under which the Sellers are obligated;

® indemnification or advancement of expenses for any current or former officer or
director of any Seller or any of the Subsidiaries of Sellers;

(2) all accounts payable other than the Assumed Accounts Payable;

(h) any and all Taxes allocated to, of or imposed on Sellers, including without
limitation, (i) all Asset Taxes for any period or portion thereof ending on or prior to the applicable
Closing Date, (i1) Taxes imposed on or with respect to the Business or the Transferred Assets that
are attributable to any period or portion thereof ending on or prior to the applicable Closing Date
or that arise as a consequence of the Closing or the other Transactions, excluding any Transfer
Taxes covered by Section 6.4(a), and (iii) Taxes payable to the extent arising out of or related to
the Excluded Assets or with respect to the business or activities of any Seller or any of its Affiliates
(including divested or discontinued business of any Seller or its Affiliates);

(1) all Liabilities relating to (i) the collection, storage, transmission, use or disposal of
any Personal Information of any third party, in each case on or before the Closing Date, and (ii) the
transfer of any such Personal Information to Buyer to the extent permitted under this Agreement;

() all Intracompany Payables;
(k) any and all Excluded Employee Liabilities;

D any payment obligation or liability, contingent or otherwise, for brokerage or
finders’ fees or similar payment in connection with this Agreement;

(m) all Liabilities that existed, arose or were incurred (i) prior to the Petition Date unless
expressly assumed in Section 1.3 or (ii) subsequent to the Petition Date and prior to the Closing
Date, unless expressly assumed herein, including in each case of (i) and (ii) Liabilities that are
dischargeable in the Bankruptcy Proceedings;

(n) all Liabilities relating to, arising from or with respect to any worker’s compensation
claims and any other occurrence-based claim to the extent arising out of any event, fact, act,
omission or condition occurring prior to the Closing Date, irrespective of when such Liabilities
arise;

(0) all Liabilities of Sellers under or arising out of the Transaction Documents and all
Liabilities for which Sellers or any of their respective Affiliates are expressly made responsible
pursuant to this Agreement or any other Transaction Document;

(p) all Cure Costs;

(q) all Liabilities for all costs and expenses incurred or owed in connection with (i) the
administration of the Bankruptcy Proceedings, or (i1) the negotiation, execution and consummation
of the Transactions or any other Transaction Document;
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(r) all Liabilities relating to, arising from or with respect to, the conduct of the Business
or to the Transferred Assets (and the use thereof) arising or accruing at any time at or prior to the
Closing; and

(s) any other Liability of any kind, whether known or unknown, contingent, matured
or otherwise, whether currently existing or hereinafter created, other than an Assumed Liability.

Section 1.5 Assumption and Assignment of Contracts.

(a) Sellers shall assign to Buyer or any Buyer Designee, and Buyer or any such Buyer
Designee shall assume, the Closing Assumed Contracts at the Closing pursuant to the Sale Order.
Buyer shall provide adequate assurance of any future performance in connection with the
assignment and assumption of the Closing Assumed Contracts at Closing or the effective date of
such assignment and assumption of an Additional Assumed Contract; provided, that all Cure Costs
shall be the obligation, liability and responsibility of the Sellers.

(b) The Sale Order shall provide for the assumption by the applicable Seller party
thereto, and the assignment to the extent legally capable of being assigned by such Seller to Buyer
or any Buyer Designee, of each Closing Assumed Contract, and each Additional Assumed
Contract, as applicable, pursuant to Section 365 of the Bankruptcy Code, the Bid Procedures
Order, and the Sale Order.

() Sellers shall file with the Bankruptcy Court a notice (a “Notice of Potential
Assignment”) in the form and manner approved pursuant to the Bid Procedures Order that Sellers
may wish to assume and assign certain Seller Contracts in connection with the Transactions (each,
an “Identified Contract”). At any time prior to the date that is five (5) days prior to the date of the
Bankruptcy Court hearing to consider approval of this Agreement (the “Sale Hearing”), Buyer
may, subject to the terms of the Bid Procedures Order, by written notice to the Sellers, designate,
in writing, any Identified Contract for rejection by the Sellers effective on or as soon as reasonably
practicable after the Closing (such Identified Contracts, the “Rejected Identified Contracts). The
Rejected Identified Contracts as of the date hereof are set forth on Schedule 1.5(c), which schedule
shall be (and shall be deemed) modified or supplemented to reflect additions or removals, as
applicable, of Identified Contracts that are designated for rejection as set forth in this Section 1.5
(the “Rejected Contracts Schedule”). At the Closing, Sellers shall assume and assign to Buyer or
any Buyer Designee the Closing Assumed Contracts and any Additional Assumed Contracts, in
each case, pursuant to Section 365 of the Bankruptcy Code, the Bid Procedures Order, and the Sale
Order, subject to provision by Buyer of adequate assurance of future performance as may be
required under Section 365 of the Bankruptcy Code.

(d) At any time prior to the date that is five (5) days prior to the date of the Sale Hearing
(the “Designation Deadline”’), Buyer may, subject to the terms of the Bid Procedures Order, by
written notice to the Sellers, (i) designate additional Identified Contracts or any other executory
contracts that Buyer wishes the Sellers to assume and assign to Buyer or any Buyer Designee in
connection with the Transactions as “Additional Assumed Contracts” by providing written notice
to Sellers in the form of an updated Additional Assumed Contracts Schedule; and (ii) designate
additional Identified Contracts or any other executory Contracts that Buyer wishes for Sellers to
reject in connection with the Transactions as “Additional Rejected Contracts” by providing written
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notice to Sellers in the form of an updated Rejected Contracts Schedule. Notwithstanding anything
to the contrary contained in this Agreement, if as of the Closing Date, any Closing Assumed
Contract or Additional Assumed Contract is the subject of an objection as to the amount of the
Cure Costs required for the Sellers to assume and assign such contract to the Buyer or any Buyer
Designee, or other objection as to the assumption and assignability of such contract, and such
objection has not been resolved to the satisfaction of Buyer prior to the Closing Date, Buyer shall
have the right to remove such contract from the Closing Assumed Contracts and Additional
Assumed Contracts lists before the Closing Date such that such contract shall not be considered
assumed and assigned to Buyer as of the Closing Date hereunder. Additional procedures for the
assumption and assignment of any additional Closing Assumed Contracts and Additional Assumed
Contracts, if any, shall be as set forth in the Sale Order.

(e) [Reserved].

® As part of the motion with respect to the Bid Procedures Order (or as necessary in
one or more separate motions), Sellers shall request that, by virtue of any Seller providing prior
notice pursuant to the Bid Procedures Order of its intent to assume and assign any Closing
Assumed Contract or Additional Assumed Contract, the Bankruptcy Court deem any non-debtor
party to such Closing Assumed Contract or Additional Assumed Contract that does not file an
objection with the Bankruptcy Court during such notice period to have given any Necessary
Consent to the assumption of the Closing Assumed Contract or Additional Assumed Contract by
the relevant Seller and assignment to Buyer or any Buyer Designee.

(2) At Buyer’s request, Sellers shall reasonably cooperate with Buyer as reasonably
requested by Buyer to allow Buyer to enter into an amendment of any Closing Assumed Contract
or Additional Assumed Contract upon assignment of such Closing Assumed Contract or
Additional Assumed Contract to Buyer or any Buyer Designee (and Sellers shall reasonably
cooperate with Buyer to the extent reasonably requested by Buyer in negotiations with the
counterparties thereof); provided that (i) in no event shall any such amendments be effective prior
to the Closing and (ii) Sellers shall not be required to enter into any such amendment if such
amendment would result in the incurrence of any additional Liability or any other adverse effect
that would not have existed but for such amendment by Sellers that is not otherwise paid by Buyer
at the time of the assumption by Sellers of such Closing Assumed Contract or Additional Assumed
Contract.

(h) [Reserved]

(1) Subject to Section 1.5(j) and the Bid Procedures Order, to the extent that there is
(1) an objection to the assumption and assignment of any Closing Assumed Contract outstanding
at the Closing Date, (i1) an objection to the assumption and assignment of any Additional Assumed
Contract or (iii) any Necessary Consent that is required to assume and assign to Buyer or any
Buyer Designee any Closing Assumed Contract or Additional Assumed Contract is not obtained
by the Closing Date, each Seller shall, with respect to each such Seller Contract, from and after
the Closing and until the earliest to occur of (A) the date on which such objection is resolved or
such applicable Necessary Consent is obtained, and (B) the date on which such Seller Contract is
deemed rejected under Section 365 of the Bankruptcy Code, use commercially reasonable efforts
during the term of such Seller Contract (and to the extent the term of such Seller Contract ends
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prior to the earlier of clauses (A) or (B) above) to (1) provide to Buyer the benefits under such
Seller Contract (it being understood that Buyer shall be solely responsible for the obligations under
such Seller Contract during such period), (2) cooperate in any reasonable and lawful arrangement,
including holding such Seller Contract in trust for Buyer pending resolution of such objection or
receipt of the Necessary Consent, designed to provide such benefits to Buyer, and (3) enforce for
the account of Buyer any rights of such Seller under such Seller Contract, including the right to
elect to terminate such Seller Contract in accordance with the terms thereof upon the written
direction of Buyer; provided, however, that notwithstanding the foregoing, Sellers shall not be
obligated to take any action that breaches, violates or results in default under the terms of any
Seller Contract. Buyer shall reasonably cooperate with Sellers in order to enable Sellers to provide
to Buyer the benefits contemplated by this Section 1.5(i).

() Notwithstanding the foregoing, a Seller Contract shall not be a Closing Assumed
Contract or Additional Assumed Contract hereunder and shall not be assigned to Buyer to the
extent that such Seller Contract is (i) deemed rejected under Section 365 of the Bankruptcy Code
or (i1) the subject of an objection to assumption or assignment or requires, under applicable non-
bankruptcy Law, Necessary Consent of any Governmental Entity or other third party (other than,
and in addition to, that of the Bankruptcy Court) in order to permit the assumption and assignment
by the applicable Seller to Buyer or any Buyer Designee of such Seller Contract pursuant to
Section 365 of the Bankruptcy Code, and such objection has not been resolved or such Necessary
Consent has not been obtained prior to the 60th day following the Closing (as such 60-day period
may be extended by mutual agreement of Buyer and Sellers); provided that any Closing Assumed
Contract or Additional Assumed Contract that is the subject of an objection with respect solely to
the amount of the Cure Cost may be assumed and assigned prior to the resolution of such objection
pursuant to the Bid Procedures Order (provided Sellers have escrowed the disputed Cure Cost
pending resolution of such objection that is acceptable to Buyer).

(k) If prior to or following Closing, it is discovered that a Contract that is Related to
the Business should have been listed on Schedule 1.5(c) as an Identified Contract but was not so
listed and has not been rejected by Sellers (any such Contract, a “Previously Omitted Contract”),
Sellers shall, promptly following the discovery thereof (but in no event later than two (2) Business
Days following the discovery thereof), notify Buyer in writing of such Previously Omitted
Contract and all Cure Costs (if any) for such Previously Omitted Contract. Buyer shall thereafter
deliver written notice to Sellers, no later than five Business Days following notification of such
Previously Omitted Contract from Sellers, designating such Previously Omitted Contract as
“Assumed” or “Rejected” (a “Previously Omitted Contract Designation”). A Previously Omitted
Contract designated in accordance with this Section 1.5(k) as “Rejected,” or with respect to which
Buyer fails to deliver a Previously Omitted Contract Designation, shall be deemed an Excluded
Contract and added to the Rejected Contracts Schedule.

D If Buyer designates a Previously Omitted Contract as “Assumed” in accordance
with Section 1.5(k), (i) such Previously Omitted Contract shall be added to the Additional
Assumed Contracts Schedule and deemed to be an “Additional Assumed Contract” for all purposes
hereunder, and (i1) Sellers shall serve a notice (the “Previously Omitted Contract Notice™) on the
counterparties to such Previously Omitted Contract notifying such counterparties of the Cure Costs
with respect to such Previously Omitted Contract and Sellers’ intention to assume and assign such
Previously Omitted Contract in accordance with this Section 1.5(1). The Previously Omitted
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Contract Notice shall provide the counterparties to such Previously Omitted Contract with notice
pursuant to the terms of the Bid Procedures Order. If the counterparties, Sellers and Buyer are
unable to reach a consensual resolution with respect to the objection, Sellers shall seek a hearing
before the Bankruptcy Court (which may be sought on an expedited basis) to determine the Cure
Costs and approve the assumption. If no objection is served on Sellers and Buyer, such Previously
Omitted Contract may be deemed a Closing Assumed Contract. For the avoidance of doubt, Sellers
shall be responsible for all Cure Costs relating to such “Assumed” Previously Omitted Contracts
and for any Liabilities relating to such “Assumed” Previously Omitted Contracts arising prior to
the assignment to Buyer.

Section 1.6 Non-Assignment of Assets. Notwithstanding any other provision of this
Agreement to the contrary, this Agreement will not constitute an agreement to assign or transfer
and will not effect the assignment or transfer of any Transferred Asset (including any Closing
Assumed Contract or Additional Assumed Contract) if (i) (A) prohibited by applicable Law, (B) an
attempted assignment or transfer thereof would be reasonably likely to subject Buyer, its Affiliates
or any of its or their respective Representatives to civil or criminal Liability or (C) an attempted
assignment or transfer thereof, without the approval, authorization, consent or waiver of, or granting
or issuance of any license or permit by, any third party thereto (each such action, a “Necessary
Consent™), would constitute a breach, default or violation thereof or of any Law or Order or in any
way adversely affect the rights of Buyer or any Buyer Designee (including relative to the rights of
the assigning party prior to such assignment) or (ii) the Bankruptcy Court has not entered an Order
approving such assignment or transfer. In the event such assignment or transfer is subject to such
Necessary Consent being obtained, Sellers and Buyer will use their commercially reasonable efforts
to obtain the Necessary Consents with respect to any such Transferred Asset (including any Closing
Assumed Contract or Additional Assumed Contract) or any claim or right or any benefit arising
thereunder for the assignment or transfer thereof to Buyer, as Buyer may reasonably request and at
Buyer’s sole cost and expense; provided, however, that none of Sellers, Buyer or Buyer Designees
will be obligated to pay any consideration therefor to any third party from whom approval,
authorization, consent or waiver is requested. If such Necessary Consent is not obtained, or if an
attempted assignment or transfer thereof would give rise to any of the circumstances described in
clauses (i) or (ii) of the first sentence of this Section 1.6, be ineffective or adversely affect the rights
of Buyer to such Transferred Asset following the Closing, (x) Sellers and Buyer will, and will cause
their respective Subsidiaries to, at Buyer’s sole cost and expense, (1) use commercially reasonable
efforts (including cooperating with one another to obtain such Necessary Consents, to the extent
feasible) as may be necessary so that Buyer would obtain the benefits and assume the obligations
thereunder in accordance with this Agreement, (2) complete any such assignments or transfers as
soon as reasonably practicable and (3) upon receipt of any applicable Necessary Consents, transfer
or assign the applicable Transferred Asset to Buyer for no additional consideration, and (y) Sellers
will, and will cause their respective Subsidiaries to, cooperate with Buyer in good faith without
further consideration in any arrangement reasonably mutually acceptable to Sellers and Buyer
intended to provide Buyer with the benefit of any such Transferred Assets at Buyer’s sole cost and
expense.

Section 1.7 Wrong Pocket. Subject to Section 1.6, if at any time after the Closing
(1) Buyer or a Buyer Designee holds, directly or indirectly, any Excluded Assets or Excluded
Liabilities or (ii) any Seller holds, directly or indirectly, any Transferred Assets or Assumed
Liabilities, Buyer or the applicable Seller will promptly Transfer (or cause to be Transferred) such

10
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assets or assume (or cause to be assumed) such Liabilities to or from (as the case may be) the other
Party, without further consideration from the other Party. Prior to any such transfer, the Party
receiving or possessing any such asset will hold it in trust for such other Party. If at any time after
the Closing, any Seller or any of its Subsidiaries receives any payments in respect of the Transferred
Assets, such Seller shall, or shall cause such Subsidiary to, promptly remit such payments to Buyer
(or any Buyer Designee). Subject in all cases to Section 6.13, if at any time after the Closing, Buyer
receives any payments in respect of the Excluded Assets, Buyer shall promptly remit such payments
to the applicable Seller or its Subsidiary.

Section 1.8 Further Conveyances and Assurances. From time to time following the
Closing, Sellers and Buyer will, and will cause their respective Subsidiaries to, execute,
acknowledge and deliver all such further conveyances, notices, assumptions, assignments, releases
and other instruments, and will take such further actions, as may be reasonably necessary or
appropriate to assure to Buyer, its designees, successors or assigns, all of the properties, rights,
titles, interests, estates, remedies, powers and privileges intended to be conveyed to Buyer under
this Agreement and to assure fully to each Seller and its Subsidiaries and their respective successors
and assigns, the assumption of the Liabilities and obligations intended to be assumed by Buyer
under this Agreement, and to otherwise make effective the Transactions.

Section 1.9 Buyer Designees. Buyer shall be entitled to designate, in accordance with
the terms and subject to the limitations set forth in this Section 1.9, one or more Affiliates of Buyer
to (i) purchase specified Transferred Assets and/or (ii) assume specified Assumed Liabilities, in
each case, as of the Closing Date (any Person that shall be properly designated by Buyer in
accordance with this clause, a “Buyer Designee”); it being understood and agreed, however, that
any such right of Buyer to designate a Buyer Designee is conditioned upon such Buyer Designee
being able to perform the applicable covenants under this Agreement and, as applicable, any other
Transaction Document to which Buyer is party and demonstrate satisfaction of the requirements of
Section 365 of the Bankruptcy Code (to the extent applicable). As soon as reasonably practicable
and in no event later than one (1) Business Days prior to the Closing, Buyer shall make any such
designations of Buyer Designees by way of a written notice to be delivered to the Sellers. For the
avoidance of doubt, and notwithstanding anything to the contrary herein, all Buyer Designees
appointed in accordance with this Section 1.9 shall be included in the definition of “Buyer” mutatis
mutandis for all purposes under this Agreement. Notwithstanding anything in this Agreement, no
designation of a Buyer Designee pursuant to this Section 1.9 shall relieve Buyer of any obligation
under this Agreement or the Transaction Documents, and in the event of such designation, both
Buyer and such Buyer Designee shall be jointly and severally liable for each obligation of Buyer
under this Agreement and the Transaction Documents.

Section 1.10  Swisstech. Notwithstanding anything herein to the contrary, in the event the
Action set forth on Schedule 1.10 has not been settled in a manner acceptable to Buyer, Buyer shall
have the option, in its sole discretion, by providing written notice to Sellers at least five (5) Business
Days prior to the Closing (a “Swisstech Removal Notice”) to remove all assets and Liabilities
primarily related to Swisstech from the Transferred Assets and Assumed Liabilities. In the event a
Swisstech Removal Notice is validly and timely delivered to Buyer, the following changes to this
Agreement shall automatically take effect without any further action of the Parties or any other
Person:

11
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(a) The Estimated Debt Consideration and Final Debt Consideration shall be reduced
by $4,050,000;

(b) The reference to “Swisstech” shall be removed from the definition of the
“Business”;

(c) The reference to “Swisstech” shall be removed from the definition of “Royalty
Adjustment” and the amount referenced in such definition shall be reduced to $57,100,000; and

(d) For the avoidance of doubt, the Transferred Assets (including the Closing Assumed
Contracts and the Additional Assumed Contracts) and Assumed Liabilities (including the Closing
Assumed Accounts Payable) shall in no event include any assets or Liabilities primarily related to
the Swisstech brand and any such assets or Liabilities shall instead, for all purposes of this
Agreement, be considered Excluded Assets or Excluded Liabilities.

To the extent necessary following delivery of the Swisstech Removal Notice and prior to the
Closing, the Parties shall negotiate in good faith such additional changes to this Agreement, if any,
as may be necessary to give effect to the removal of all assets and Liabilities of the Swisstech
brand from “Transferred Assets” and “Assumed Liabilities.”

ARTICLE 11

CONSIDERATION; CLOSING

Section 2.1 Consideration.

(a) At the Closing, in consideration for the purchase, sale, assignment and conveyance
of Sellers’ right, title and interest in, to and under the Transferred Assets:

(1) Buyer shall pay or cause to be paid an amount equal to the Estimated Cash
Consideration less the Escrow Amount (the “Closing Date Payment”) to Sellers by wire
transfer of immediately available funds to the account of Sellers designated in the
Estimated Closing Statement, which Closing Date Payment shall be distributed in
accordance with the Sale Order;

(11) Buyer shall issue or cause to be issued a number of Series A Units of
Gainline Galaxy Holdings LLC equal to 11.3% of the aggregate outstanding Series A Units
and Series B Units of Gainline Galaxy Holdings at the Closing (the “Equity
Consideration”), pursuant to a subscription in substantially the form attached hereto as
Exhibit E, such units to be valued at $50 million and to be distributed in accordance with
the Sale Order;

(ii1)  Buyer shall issue or caused to be issued the Estimated Debt Consideration,

with such indebtedness (i) subject to adjustment upon determination of the Final Debt
Consideration and (ii) to be distributed in accordance with the Sale Order and ;

12
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(iv)  Buyer shall deliver, or cause to be delivered, to the Escrow Agent in
accordance with the terms of the Escrow Agreement an amount equal to the Escrow
Amount to be held in the Escrow Account; and

%) Buyer shall assume the Assumed Liabilities, and assume and be assigned
the Closing Assumed Contracts and the Additional Assumed Contracts.

(b) No later than five (5) Business Days prior to the Closing Date, Sellers shall prepare
and deliver to Buyer a statement (the “Estimated Closing Statement”) setting forth (i) Sellers’ good
faith determination, together with reasonable supporting documentation, of (A) the Royalty
Adjustment (the “Estimated Royalty Adjustment”), (B) the Delinquent Accounts Receivable
Deficiency, (C) any amounts related to the East Asia Delinquent Accounts Receivable collected
by Sellers as of the Closing Date, (D) the Closing Assumed Accounts Payable and (E) the
Marketing Adjustment, together with a calculation of the Cash Consideration based on the
foregoing amounts (the “Estimated Cash Consideration”) and (ii) the account or accounts of the
Sellers to which the Closing Date Payment shall be wired. The Estimated Closing Statement shall
be prepared on a basis consistent with this Agreement and the illustrative calculation attached as
Exhibit I hereto (the “Sample Calculation™). Sellers and Buyer shall consult and cooperate with
respect to the preparation of the Estimated Closing Statement, and Sellers shall provide access to
such working papers, financial records, information (including working papers, financial records
and information of their respective independent accountants) and individuals relating to the
preparation of the Estimated Closing Statement as may be reasonably requested by Buyer or any
of its Affiliates and their respective Representatives. Sellers shall consider in good faith any
comments provided by Buyer or its Representatives with respect to the calculation of the Estimated
Cash Consideration and the elements thereof; provided, however that no Party shall be entitled to
delay the Closing on the basis of the foregoing.

Section 2.2 Purchase Price Adjustment.

(a) Following the Closing, but in any event no later than 90 days thereafter, Buyer shall
cause to be prepared and delivered to the Sellers a statement (the “Closing Date Statement”) setting
forth its calculation of the (i) the Royalty Adjustment (the “Final Royalty Adjustment”), (ii) the
Delinquent Accounts Receivable Deficiency, (ii1) any amounts related to the East Asia Delinquent
Accounts Receivable collected by Sellers as of the Closing Date, (iv) the Closing Assumed
Accounts Payable and (v) the Marketing Adjustment, and the calculation of the Cash
Consideration resulting therefrom (the “Final Cash Consideration™). The Closing Date Statement
(A) shall be prepared on a basis consistent with this Agreement and the Sample Calculation. To
the extent any actions following the Closing with respect to the accounting books and records of
Sellers on which the Closing Date Statement and the calculation of the Final Cash Consideration
is to be based are not consistent with the Sample Calculation, such changes shall not be taken into
account in preparing the Closing Date Statement or calculating amounts reflected thereon.

(b) Buyer shall make such information, personnel and resources available to the Sellers
and their Representatives as may be reasonably requested by the Sellers to enable the Sellers to
review the Closing Date Statement.
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(c) In the event that Sellers dispute the calculation of the Final Cash Consideration set
forth in the Closing Date Statement, Sellers shall notify Buyer in writing (the “Dispute Notice™)
of the amount, nature and basis of such dispute, within thirty (30) days after delivery of the Closing
Date Statement. In the event of such a dispute, Buyer and Sellers shall first use their respective
commercially reasonable efforts to resolve such dispute. If Buyer and Sellers are unable to resolve
the dispute within thirty (30) calendar days after delivery of the Dispute Notice then any remaining
items in dispute shall be submitted to a nationally recognized accounting firm jointly chosen by
Buyer and Sellers (the “Audit Firm”). If such disagreement and the determination of the Final Cash
Consideration are submitted to the Audit Firm for resolution, then (i) Sellers and Buyer shall
execute any agreement(s) required by the Audit Firm to accept their engagement pursuant to this
Section 2.2(¢), (i1) Buyer shall promptly furnish or cause to be furnished to the Audit Firm and to
Sellers such work papers and other documents and information relating to the computation of the
Final Cash Consideration as the Audit Firm or Sellers may reasonably request and are available to
Buyer, (iii) each Party shall be afforded the opportunity to present to such Audit Firm, with a copy
to the other Party, any other written material relating to the computation of the Final Cash
Consideration, (iv) the Audit Firm shall review only those items that are in dispute, (v) the Audit
Firm shall not attribute a value to any single disputed amount greater than the greatest amount
proposed by either Party nor an amount less than the least amount proposed by either Party, and
(vi) Sellers, on the one hand, and Buyer, on the other hand, shall each bear the proportion of the
fees and expenses of the Audit Firm based on the degree (as determined by the Audit Firm) to
which the Audit Firm has accepted the positions of Buyer and Sellers; provided, however, that the
engagement agreement(s) referred to in subpart (i) above may require the Parties to be bound
jointly and severally to the Audit Firm for those fees and costs and, therefore, in the event Sellers
or Buyer pays to the Audit Firm an amount in excess of its proportionate share determined in
accordance with clause (vi) above of the fees and costs of the Audit Firm’s engagement, the other
Party agrees to reimburse Sellers or Buyer, as the case may be, to the extent required to correct the
payments made by the Sellers and Buyer with respect to the fees and costs of the Audit Firm. The
written decision of the Audit Firm shall be rendered within no more than sixty (60) days from the
date that the matter is referred to such firm and shall be final and binding on the Parties and, in the
absence of fraud or manifest error, shall not be subject to dispute or review. Following any such
dispute resolution (whether by mutual agreement of the Parties or by written decision of the Audit
Firm), the Final Cash Consideration (as determined in such dispute resolution) shall be determined
final.

(d) Immediately upon the expiration of the thirty (30) day period for giving the Dispute
Notice, if no such notice is given, or upon notification by Sellers to Buyer that no such notice will
be given, Buyer’s calculations set forth in the Closing Date Statement shall be final and binding
on the Parties and shall not be subject to dispute or review.

(e) If the Final Cash Consideration (as set forth in the Closing Date Statement or as
finally determined pursuant to Section 2.2(c) and Section 2.2(d), as the case may be) is less than
the Estimated Cash Consideration (the absolute value of such difference between the Final Cash
Consideration and the Estimated Cash Consideration the “Shortfall Amount™), Buyer and Sellers
shall (i) promptly (but in any event within five (5) Business Days) deliver instructions in
accordance with the Escrow Agreement to the Escrow Agent to pay to Buyer the Shortfall Amount
from the Escrow Account and (ii) in the event the Shortfall Amount exceeds the amount of funds
then remaining in the Escrow Account, Buyer shall be entitled to deduct such difference from (x)
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the portion of any Shared Payables that otherwise are or become payable to the Sellers and (y) any
East Asia A/R Payment. In the event that the funds available in the Escrow Account are in excess
of the Shortfall Amount (such excess, the “Escrow Excess Amount”), Sellers and Buyer shall
simultaneously with the delivery of the instructions described in the first sentence of this Section
2.2(e), deliver instructions in accordance with the Escrow Agreement to the Escrow Agent to pay
to Sellers the Escrow Excess Amount.

® If the Final Cash Consideration (as set forth in the Closing Date Statement or as
finally determined pursuant to Section 2.2(c) and Section 2.2(d), as the case may be) is greater
than the Estimated Cash Consideration (such difference between the Final Cash Consideration and
the Estimated Cash Consideration the “Excess Amount’), Buyer and Sellers shall promptly (but
in any event within five (5) Business Days) deliver instructions in accordance with the Escrow
Agreement to the Escrow Agent to pay to Seller the funds in the Escrow Account. In the event that
the funds available in the Escrow Account are less than the Excess Amount, Buyer shall, within
five (5) Business Days of the determination of the Final Cash Consideration, pay to Sellers such
deficiency amount by wire transfer of immediately available funds to one (1) or more accounts of
Sellers, and in such amounts, designated by Sellers to Buyer.

(2) The Parties agree that any payments made pursuant to Section 2.2 of this
Agreement shall be treated for all federal, state and local income tax purposes as an adjustment to
the Purchase Price, unless otherwise required by applicable Law.

Section 2.3 Closing. The closing (the “Closing”) of the purchase and sale of the
Transferred Assets and the assumption of the Assumed Liabilities (together with the other
transactions contemplated by this Agreement, the “Transactions”) shall take place remotely, via
electronic exchange of documents, at 10:00 a.m., prevailing Eastern time, (a) on the third (3")
Business Day following the date on which the last conditions set forth in Section 7.1, Section 7.2,
and Section 7.3 (other than those conditions that by their nature are to be satisfied at the Closing
but subject to the fulfillment or waiver of those conditions) has been satisfied or waived; or (b) at
such other date, time and place as the Parties may mutually agree. The date on which the Closing
occurs is called the “Closing Date.”

Section 2.4 Closing Deliveries by Buyer. At the Closing, Buyer shall deliver, or cause
to be delivered, to Sellers, the following:

(a) the payment required to be made to Sellers pursuant to Section 2.1(a)(i);

(b) the certificate to be delivered pursuant to Section 7.3(¢c);

(©) duly executed counterparts to one or more assumption and assignment agreements,
substantially in the form of Exhibit B attached hereto (the “Assumption and Assignment

Agreement”);

(d) duly executed counterparts to one or more instruments of assignment substantially
in the form of Exhibit C attached hereto with respect to the transfer of the issued, registered and
applied-for Transferred Intellectual Property (the “IP Assignment and Assumption Agreement”);
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(e) duly executed counterparts to one or more bill of sale agreements, substantially in
the form of Exhibit F attached hereto (the “Bill of Sale™);

® with respect to the Transactions, all Transfer Tax returns required to be prepared
by Sellers and Buyer pursuant to Section 6.4(a), duly executed by Buyer;

(2) a duly executed counterpart to the Second Amended and Restated Limited Liability
Company Agreement of Gainline Galaxy Holdings LLC (the “Holdings Second A&R LLC

Agreement”);

(h) a duly executed counterpart to the Escrow Agreement; and

(1) such other instruments of assumption and other instruments or documents,
including, without limitation, bills of sale and/or assignment and assumption agreements, in form
and substance reasonably acceptable to Sellers and Buyer, as may be necessary to effect Buyer’s
assumption of the Assumed Liabilities and the Transfer of any Transferred Assets in accordance
with the requirements of applicable Law and this Agreement, in each case duly executed by Buyer.

Section 2.5 Closing Deliveries by Sellers. At the Closing, Sellers shall deliver, or cause
to be delivered, to Buyer, the following:

(a) the certificate to be delivered pursuant to Section 7.2(¢c);

(b) an IRS Form W-9 with respect to such Seller that is a United States person within
the meaning of Section 7701 of the Code, duly completed and executed;

(c) duly executed counterparts to the Assumption and Assignment Agreements;
(d) duly executed counterparts to the Bills of Sale;
(e) duly executed counterparts to the IP Assignment and Assumption Agreements;

63) with respect to the Transactions, all Transfer Tax returns required to be prepared
by Sellers and Buyer pursuant to Section 6.4(a), duly executed by Sellers;

(2) Lien Release Letters;
(h) a duly executed counterpart to the Holdings Second A&R LLC Agreement;
(1) a duly executed counterpart to the Escrow Agreement; and

() such other instruments of assumption and other instruments or documents,
including, without limitation, bills of sale and/or assignment and assumption agreements and other
documents evidencing or otherwise necessary to give effect to the Transfer of the Transferred
Assets and Buyer’s assumption of the Assumed Liabilities and the effective Transfer of the
Transferred Assets in accordance with the requirements of applicable Law and this Agreement, in
each case duly executed by the applicable Seller.
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Section 2.6 Withholding. Buyer shall be entitled to deduct and withhold from amounts
payable pursuant to this Agreement any amounts required to be deducted and withheld under the
Code or any provision of any U.S. federal, state, local or foreign Tax Law. Any amounts so withheld
shall be paid over to the appropriate Governmental Entity. To the extent that amounts are so
deducted and withheld, such deducted and withheld amounts shall be treated for all purposes of this
Agreement as having been paid to Sellers. The Parties shall cooperate and use their commercially
reasonable efforts to prepare and submit all necessary filings in connection with obtaining any
available exemption from such withholding requirement.

ARTICLE II1

REPRESENTATIONS AND WARRANTIES OF SELLERS

Except as set forth in the corresponding numbered section or subsection of a Schedule (it
being agreed that (i) for the purposes of the representations and warranties made by Sellers in this
Agreement, disclosure of any item in any Schedule shall be deemed disclosure with respect to any
other section or sub-section of the Agreement to which the relevance of such item is reasonably
apparent on its face and (ii) the information and the dollar thresholds set forth herein shall not be
used as a basis for interpreting the terms “material” or “Material Adverse Effect” or other similar
terms in this Agreement), Sellers, jointly and severally, represent and warrant to Buyer as follows:

Section 3.1 Organization; Good Standing; Qualification and Power. Each Seller is duly
organized, validly existing and in good standing under the Laws of the State of its organization, has
all requisite power and authority to own, lease and operate its assets and to carry on its business as
presently being conducted and as contemplated to be conducted, and is qualified to do business and
in good standing in every jurisdiction in which the operation of the business of such Seller requires
such company to be so qualified, except for any failure to be in good standing as would not,
individually or in the aggregate, have a Material Adverse Effect.

Section 3.2 Authorization. Subject to the issuance of the Bid Procedures Order and the
Sale Order and any other Order necessary to consummate the transactions contemplated by this
Agreement and the other Transaction Documents:

(a) each Seller has the requisite power and authority to enter into this Agreement and
the other Transaction Documents to which it is a party and to consummate the Transactions;

(b) the execution and delivery of this Agreement and the other Transaction Documents
to which such Seller is a party and the consummation of the Transactions by such Seller has been,
or prior to the Closing will be, duly authorized by all necessary action on the part of such Seller;
and

(©) this Agreement and the other Transaction Documents to which such Seller is a party
have each been, or will be at the Closing, duly executed and delivered by such Seller and, assuming
this Agreement and the other Transaction Documents to which it is a party constitute the valid and
binding obligation of Buyer, will constitute the valid and binding obligation of such Seller,
enforceable against such Seller in accordance with their respective terms except as limited by
(a) applicable bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance or
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preferential transfer and other Laws of general applicability affecting enforcement of creditors’
rights generally and (b) Laws relating to the availability of specific performance, injunctive relief
or other equitable remedies.

Section 3.3 Non-contravention. Except as set forth in Schedule 3.3 and except as would
not, individually or in the aggregate, have a Material Adverse Effect, the execution, delivery and
performance of this Agreement and the other Transaction Documents to which it is a party by each
Seller, and the consummation of the Transactions, and compliance with the provisions hereof and
thereof do not and will not (a) violate any Law to which such Seller or any of its assets is subject,
(b) violate any provision of the Organizational Documents of such Seller, (¢) violate, conflict with,
result in a breach of, constitute (with due notice or lapse of time or both) a default under, result in
the acceleration of, create in any Person the right to accelerate, terminate, modify or cancel, require
any notice under, or otherwise give rise to any Liability under, any Contract that is a Transferred
Asset, or (d) result in the creation or imposition of any Lien upon any of the Transferred Assets.

Section 3.4 Consents and Approvals. Schedule 3.4 sets forth a true, correct and
complete list of each consent, waiver, authorization or approval of any Governmental Entity or
regulatory authority, domestic or foreign, or any other Person, firm or corporation, and each
declaration to or filing or registration with any such Governmental Entity or regulatory authority,
that is required of or to be made by each Seller in connection with the execution and delivery of
this Agreement or the other Transaction Documents or the performance by such Seller of its
obligations hereunder and thereunder, except for such consents, waivers, authorizations or
approvals, the failure of which to be received or made as would not, individually or in the aggregate,
have a Material Adverse Effect.

Section 3.5 RESERVED.

Section 3.6 Litigation. Except as set forth on Schedule 3.6 or as would have a Material
Adverse Effect, there is no Action pending or, to the Knowledge of Sellers, threatened by or against,
or affecting the Transferred Assets, the Business or any Seller with respect to the Business or to the
Knowledge of the Sellers, against any officer, director, shareholder, employee or agent of any Seller
in their capacity as such or relating to their employment services or relationship with the Business,
and none of the Business or any Seller with respect to the Business is bound by any Order affecting
the Transferred Assets. None of the Business or any Seller with respect to the Business has any
Action pending against any Governmental Entity or other Person affecting the Transferred Assets.
None of the Business or any Seller with respect to the Business has been engaged in a dispute with
any customer which, either individually or in the aggregate, has adversely affected or would be
reasonably likely to materially adversely affect the Business. To the Knowledge of Sellers, there is
no basis for any Person to assert a claim against any Seller based upon such Seller entering into this
Agreement, the other Transaction Documents or the consummation of the Transactions.

Section 3.7 Real Property. The Sellers do not own, and have never owned, any real
property Related to the Business.
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Section 3.8 Material Contracts.

(a) Other than this Agreement and the other Transaction Documents, Schedule 3.8(a)
sets forth a true and correct list of the following Contracts as of the date hereof that are Related to
the Business (together, the “Material Contracts™):

(1) Contract that provides for a payment or benefit, or accelerated vesting, upon
the execution of this Agreement or the Closing or in connection with any of the transactions
contemplated by the Transaction Documents;

(i1) Contract relating to Indebtedness or to the mortgaging, pledging or
otherwise placing a Lien on any asset or group of assets of the Business;

(ii1))  Contract involving the sale of the accounts receivable Related to the
Business to any other Person;

(iv)  guarantee of any obligation for borrowed money or otherwise that is Related
to the Business;

(V) Contract (other than license agreements) under which any of the Sellers is
the lessor of or permits any third Person to hold or operate any personal property that is a
Transferred Asset;

(vi)  Contract under which any Seller is licensed by any third Person to use
Intellectual Property, with the exception of (1) shrink-wrap, click-wrap, or similar
nonexclusive licenses to generally commercially available off-the-shelf software granted
to Sellers and (2) open source licenses;

(vii)  Contract under which any Seller licenses to any third Person the right to
practice or use, or a covenant not to sue under, any material Transferred Intellectual
Property;

(viii) Contract that limits or purports to limit the ability of the Business or a Seller
to (1) solicit or hire any Person, (2) acquire any product or other asset or any service from
any other Person, (3) develop, sell, supply, distribute, offer support to or service any
product or any technology or other asset to or for any other Person, (4) charge certain prices
pursuant to a “most-favored nation” or similar clause or (5) compete in any line of business,
with any Person, in any geographic area or during any period of time;

(ix)  Contract with any Affiliate of the Sellers;

(x) Contract or group of related Contracts with any Person which gives rise to
payments in excess of $500,000 in any 12-month period,

(xi)  Contract involving (1) the Business sharing its profits, losses, costs or
liabilities with any other Person or (2) a vendor’s sharing of its profits, losses, costs or
liabilities with the Business;
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(xii)  Contract with Governmental Entities; or

(xiii) Contract related to joint ventures, partnerships, relationships for joint
marketing (other than co-marketed items) or joint development with another Person.

(b) Except as set forth on Schedule 3.8(b), each Material Contract (a) is valid, binding
and enforceable against Sellers and, to the Knowledge of Sellers, against each other party thereto,
in accordance with its terms, except that such enforcement may be limited by bankruptcy,
insolvency, reorganization, moratorium or other similar laws now or hereafter in effect relating to
creditors’ rights and general principles of equity, and (b) is in full force and effect and Sellers, as
applicable, have performed all material obligations, including, but not limited to, the timely
making of any payments, required to be performed by them under, and are not in material default
or breach of in respect of, any Material Contract, and no event has occurred which, with due notice
or lapse of time or both, would constitute such a material default. Except as set forth on Schedule
3.8(b), the ability of Sellers to perform all obligations required to be performed by them under the
Material Contracts has not been materially limited or adversely affected by or as a result of
COVID-19 or any COVID-19-related Laws, Orders, guidance or directives. Except as set forth on
Schedule 3.8(b), to the Knowledge of Sellers, each other party to each Material Contract has
performed all material obligations required to be performed by it under, including, but not limited
to, the timely making of any payments, and is not in material default or breach of in respect of,
any Material Contract, and no event has occurred which, with due notice or lapse of time or both,
would constitute such a material default. There has been made available to Buyer a true, correct
and complete copy of each of the Material Contracts listed on Schedule 3.8(a), together with all
amendments, waivers or other changes thereto.

Section 3.9 Compliance with Laws; Permits.

(a) In each case to the extent Related to the Business, each of the Sellers and the
Business has not been in, is not in, and does not have Liability in respect of any, material violation
of, and no event has occurred or circumstance exists that (with or without notice or lapse of time)
would constitute or result in a material violation by such Seller or the Business, as applicable, of,
or failure on the part of such Seller or the Business, as applicable, to comply with, in all material
respects, or any Liability suffered or incurred by such Seller or the Business, as applicable, in
respect of any material violation of or noncompliance with, any Laws that are or were applicable
to such Seller or the Business, as applicable, or the conduct or operation of the Business or the
ownership or use of any of their respective assets, and no Action is pending, or to the Knowledge
of the Sellers, threatened, alleging any such violation or noncompliance.

(b) To the Knowledge of Sellers, each Seller and the Business have all material Permits
necessary for the conduct of the Business as presently conducted and as contemplated to be
conducted and (i) each such Permit is in full force and effect, (ii) such Seller and the Business are
in material compliance with the terms, provisions and conditions thereof, (iii) there are no material
outstanding violations, notices of noncompliance, Orders or Actions adversely affecting any such
Permits, and (iv) no condition (including, without limitation, the execution of this Agreement and
the consummation of the Transactions) exists and no event has occurred which (whether with or
without notice, lapse of time or the occurrence of any other event) would reasonably be expected
to result in the suspension or revocation of such Permits other than by expiration of the term set
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forth therein. Schedule 3.9(b) sets forth a list of all the material Permits necessary for the conduct
of the Business, and the Sellers have furnished to Buyer true, correct and complete copies of all
such Permits.

(c) To the Knowledge of Sellers, none of the Business, Sellers with respect to the
Business or to the Knowledge of Sellers, any of the Representatives of Sellers with respect to the
Business, has, directly or indirectly, made, offered, promised or authorized, or caused to be made
offered, promised or authorized any payment, contribution, gift or favor of anything of value,
including but not limited to money, property or services, whether or not in contravention of the
U.S. Foreign Corrupt Practices Act, as amended from time to time (the “FCPA”), or any similar
other applicable law prohibiting public or commercial bribery or corruption (collectively,
including the FCPA, the “Legislation”), (i) as a kickback, gratuity, or bribe to any person,
including, but not limited to, any foreign official as defined in the FCPA, or (ii) to any political
organization, or the holder of or any aspirant to any elective or appointive public office except for
personal political contributions not involving the direct or indirect use of funds of the Business.
None of the Business, the Sellers with respect to the Business or to the Knowledge of the Sellers,
any of the Representatives of the Business or the Sellers with respect to the Business, (i) is under
investigation for any potential violation of the Legislation, (ii) has received any notice or other
communication (in writing or otherwise) from any Governmental Entity regarding any actual,
alleged, or potential violation of, or failure to comply with, any Legislation, (iii) is aware of or has
any reason to believe that there has been any violation or potential violation of the Legislation by
any of the Business, the Sellers with respect to the Business, any Representatives of the Business
or the Sellers with respect to the Business, or any other business entity or enterprise with which
the Business is or has been engaged, affiliated or associated, or (iv) has committed any act that
would constitute a violation of the Legislation irrespective of whether the Legislation applies as a
jurisdictional matter. None of the Business or the Sellers with respect to the Business, any of their
respective officers, directors, employees, or other Representatives or any direct, indirect, or
beneficial owners of the foregoing, is or has been a foreign official as defined under the FCPA
(including any employee of a state-owned or state-controlled entity, business, or corporation).

(d) To the Knowledge of Sellers, none of the Sellers with respect to the Business, or
any Related Person of the Sellers with respect to the Business is (i) a person listed in any Sanctions-
related list of designated persons maintained by OFAC or the U.S. Department of State, (ii) a
person operating, organized or resident in a country or region which is itself the subject or target
of any Sanctions (“Sanctioned Country”), or (iii) any person owned or controlled by any person
or persons specified in (i) or (ii) above or otherwise the target of Sanctions (together “Sanctioned
Persons”). Each of the Business, the Sellers with respect to the Business and any Related Person
of the Sellers is in compliance with applicable Sanctions in all material respects and are not
knowingly engaged in any activity that would reasonably be expected to result in the Business,
any Seller or any Related Person of Sellers being designated as a Sanctioned Person. None of the
Business or Sellers with respect to the Business or any Related Person of Sellers with respect to
the Business is engaged directly in any business or transactions with any Sanctioned Person or in
any Sanctioned Country, or knowingly engaged in any indirect business or transactions with any
Sanctioned Person or in any Sanctioned Country or any in any manner that would result in the
violation of Sanctions by any Person.
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(e) (1) Each of the Business and Sellers with respect to the Business is in compliance
in all material respects with all anti-money laundering laws, rules, regulations and orders of
jurisdictions applicable to the Business (collectively, “AML Laws”), including without limitation,
the USA PATRIOT Act and (ii) no proceeding involving the Business or the Sellers with respect
to the Business, with respect to AML Laws, is currently pending or, to the Knowledge of the
Sellers, threatened which in each case would be reasonably expected to result in a material
violation of this representation. No Seller is required to be registered with the U.S. Department of
the Treasury as a money services business, as such term is defined by federal law or regulation,
nor is any Seller required to be registered or licensed as a money services business, money
transmitter, or equivalent enterprise under the applicable Law of any other jurisdiction.

Section 3.10  Brokers and Finders. There are no claims, and will not be any claims,
against Buyer for brokerage commissions or finder’s fees or similar compensation in connection
with the Transactions based on any arrangement made by or on behalf of the Sellers or any of their
respective Affiliates.

Section 3.11  Material Customers and Suppliers. Except as set forth on Schedule 3.11,
there are no pending or threatened disputes between the Business on the one hand, and any material
customer or supplier of the Business on the other hand and no such material customer or supplier
has provided notice to the Sellers that such material customer or supplier intends to terminate or
adversely change its relationship with the Business, in each case that would, individually or in the
aggregate, reasonably be expected to be material to the Business, taken as a whole.

Section 3.12  Title to and Sufficiency of Transferred Assets.

(a) Except as set forth on Schedule 3.12(a), and subject to Section 1.6, each Seller has
good and valid title to, or in the case of leased assets, has good and valid leasehold interests in, all
Transferred Assets, free and clear of all Liens (other than Permitted Encumbrances) and, at the
Closing, subject to the terms of the Sale Order, Buyer will be vested with good and valid title to,
or in the case of leased assets, good and valid leasehold interests in, such Transferred Assets, free
and clear of all Liens (other than Permitted Post-Closing Encumbrances) and Excluded Liabilities,
to the fullest extent permissible under Law, including Section 363(f) of the Bankruptcy Code.

(b) Except as set forth on Schedule 3.12(b) and except for back office and
administrative support and assets provided by Sellers’ corporate office (including legal services,
human resources, finance and accounting, insurance policies, and internal information technology
support), the Transferred Assets constitute all of the tangible and intangible assets and properties
that are used or held for use by Sellers exclusively in connection with the Business as currently
conducted, and are sufficient for Buyer to conduct and operate the Business from and after the
Closing Date in substantially the same manner (and without interruption as a result of the Closing)
as it was conducted by Sellers since January 1, 2020.

Section 3.13  Intellectual Property.

(a) Sellers own all right, title and interest in and to the Transferred Intellectual Property
(other than the Specified Intellectual Property) and the Intellectual Property owned or purported
to be owned by the Business (“Seller Intellectual Property”), respectively, free and clear of all
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Liens other than Permitted Encumbrances. Schedule 3.13(a) sets forth a true, complete and correct
list, as of the date hereof, of all Transferred Intellectual Property that is registered or the subject of
an application for registration with a Governmental Entity, including all issued patents, registered
Trademarks, copyright registrations, domain names, and all applications therefor. Except as set
forth in Schedule 3.13(a), all registered Transferred Intellectual Property and all registered Seller
Intellectual Property is valid, subsisting and enforceable, and is not subject to any outstanding
order, judgment, decree or agreement adversely affecting Sellers’ use thereof or rights thereto.
Each of the Sellers, as applicable, have taken commercially reasonable steps to enforce, protect
and maintain each item of Transferred Intellectual Property or Seller Intellectual Property.

(b) Sellers’ conduct of the Business as currently conducted does not infringe,
misappropriate or otherwise violate, and in the three year period prior to the date hereof, has not
infringed, misappropriated or otherwise violated the Intellectual Property of any other Person.
Except as set forth on Schedule 3.13(b), Sellers have not, in the three year period prior to the date
hereof, received any written notice (i) alleging any such infringement, misappropriation of
violation by any of Sellers of Intellectual Property owned by any other Person or (ii) challenging
or questioning any of the Sellers’ right, title or interest in or to any of the Transferred Intellectual
Property or Seller Intellectual Property, respectively. To the Knowledge of Sellers, none of the
Transferred Intellectual Property or Seller Intellectual Property has been or is being infringed,
misappropriated or otherwise violated by any Person.

(c) Except as set forth on Schedule 3.13(c), there is no Action pending before any
Governmental Entity concerning the ownership, validity, registrability, enforceability,
infringement, misappropriation or violation of any Transferred Intellectual Property or Seller
Intellectual Property, excluding ordinary course prosecution or examination, consistent with past
practice, before the United States Patent and Trademark Office or other similar applicable
Governmental Entities. Except as set forth on Schedule 3.13(c), none of the Transferred
Intellectual Property or Seller Intellectual Property is subject to any outstanding injunction,
directive, order, decree, award, settlement or judgment restricting the use or validity thereof.

(d) To the Knowledge of Sellers, each of the Sellers (with respect to the Transferred
Assets) has, during the past three (3) years, complied in all material respects with (i) all applicable
Laws governing the collection, use, security, handling, and sharing of Personal Information, (ii)
their respective policies governing the collection, use, security, handling, and sharing of Personal
Information, and (iii) provisions of contracts related to the collection, use, security, handling, and
sharing of Personal Information.

(e) Sellers have taken commercially reasonable security measures to safeguard and
maintain the secrecy and confidentiality of, and their proprietary rights in and to, all material non-
public Transferred Intellectual Property and Seller Intellectual Property, and to maintain the
security of all Personal Information in the possession of the Sellers.

63) No employee, officer, director, consultant or advisor of the Sellers (i) has any right,
license, and claim or interest whatsoever in or with respect to any Transferred Intellectual Property
or Seller Intellectual Property, or (ii) is in violation of any IP Assignment.
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(2) Sellers make no representations or warranties in this Section 3.13 or otherwise
regarding the Specified Intellectual Property.

Section 3.14  Taxes.

(a) Each Seller has timely filed all material Tax Returns with respect to the Transferred
Assets required under applicable Law to be filed with the appropriate Governmental Entities in all
jurisdictions in which such Tax Returns are required to be filed (taking into account any extension
of time to file). All such Tax Returns are true, correct and complete in all respects, and such Seller
has paid all Taxes owed by it with respect to the Transferred Assets (whether or not shown as due
on such Tax Returns).

(b) All income and other material Tax Returns of or with respect to each Seller have
been filed with the appropriate Governmental Entities in all jurisdictions in which such Tax
Returns are required to be filed (taking into account any extension of time to file). All such Tax
Returns are true, correct and complete in all respects, and each Seller has paid all Taxes owed by
it (whether or not shown as due on such Tax Returns).

(c) No audit or other proceeding with respect to any income or other material Taxes or
income or other material Tax Returns with respect to the Transferred Assets or any Seller is
currently in progress, or has been proposed or threatened in writing.

(d) No Seller has received written notice of any outstanding, proposed or assessed Tax
deficiency that has not been paid, accrued for or been contested in good faith and in accordance
with applicable Law (with appropriate reserves taken in accordance with applicable accounting
standards), nor has any Seller executed any waiver of any statute of limitations in respect of
material Taxes nor agreed to any extension of time with respect to a Tax assessment, collection or
deficiency.

(e) There are no liens for Taxes upon any of the Transferred Assets or any assets of a
Seller.

6] There are not any outstanding ruling requests, and no rulings have been received,
by any Seller relating to Taxes with respect to the Transferred Assets.

(2) No claim has been made by a Governmental Entity in a jurisdiction where a Seller
has not filed a Tax Return with respect to the Transferred Assets, that such Seller is or may be
subject to Tax by such jurisdiction with respect to the Transferred Assets (as applicable), nor to
Sellers’ Knowledge is any such assertion threatened.

(h) Each Seller with respect to the Business and Transferred Assets has collected all
sales and use Taxes required to be collected and has remitted or will remit on a timely basis such
amounts to the appropriate Governmental Entity, or has been furnished properly completed
exemption certificates.

(1) Each Seller has, to the extent related to the Transferred Assets or the Business,
withheld and paid all Taxes required to be withheld with respect to amounts paid or owing to any
employee, creditor, independent contractor or other third party.
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)] None of the Transferred Assets constitutes a United States real property interest
pursuant to Section 897 of the Code (including any below-market leases) such that the withholding
pursuant to Section 1445 of the Code is required in connection with this Agreement.

Section 3.15  Absence of Certain Developments. Since December 31, 2020 to and
including the date of this Agreement, except as expressly contemplated by this Agreement, the
Transaction Documents, or as set forth on Schedule 3.15, (a) the Business has been operated in all
material respects in the Ordinary Course, (b) there has not been a Material Adverse Effect and (c)
Sellers have not taken any action that, if it had been taken after the date of this Agreement, would
require the consent of Buyer under Section 6.2(b)(1), (iv), (viii), or (xii).

Section 3.16  Data Privacy and Security.

(a) The Business and Sellers (to the extent Related to the Business) comply with, and
have for the three (3) years prior to the date hereof complied with, in all material respects, all Data
Protection Laws, internal or publicly posted policies, procedures, agreements, and notices, and in
connection with the collection, access, processing, use, storage, disclosure, transmission, or
transfer (including cross-border transfer) of Personal Information, the requirements of any
Material Contract and/or applicable industry standards, including the Payment Card Industry Data
Security Standard (collectively the “Data Protection Requirements”). None of the Sellers has used,
disclosed, transferred, or otherwise processed any Personal Information that is Related to the
Business in any manner that violates any Data Protection Requirement.

(b) In each case to the extent Related to the Business, none of the Sellers has received
any subpoenas, demands, or other notices from any Governmental Entity investigating, inquiring
into, or otherwise relating to any actual or potential violation of any Data Protection Law and, to
the Knowledge of the Sellers, none of the Sellers is under investigation by any Governmental
Entity for any actual or potential violation of any Data Protection Law.

(©) No notice, complaint, claim, enforcement action, or litigation of any kind that is
Related to the Business has been served on, or initiated against the Sellers or the Business under
any applicable Data Protection Requirement.

(d) The Sellers have established and maintain physical, technical, and administrative
security measures and policies, compliant with applicable Data Protection Requirements, that
(1) protect the operation, confidentiality, availability, integrity, and security of the Sellers’ and the
Business’s software, systems, and websites that are involved in the collection and processing of
Personal Information and/or business data for the Business, and (ii) identify internal and
organizational risks to the confidentiality, integrity, security, and availability of Personal
Information of the Business and/or business data and data systems of the Business.

(e) To the Knowledge of Sellers, none of the Business or the Sellers has experienced
any security breaches or incidents, unauthorized access, use, modification, or disclosure, or other
adverse events or incidents related to Personal Information of the Business and/or business data
and data systems of the Business that would require notification of individuals, other affected
parties, law enforcement, or any Governmental Entity.
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6] Each Seller with respect to the Business has made all required registrations and
notifications in accordance with all applicable Data Protection Requirements, and all such
registrations and notifications are current, complete, and accurate in all respects.

(2) The execution, delivery, and performance of this Agreement shall not cause,
constitute, or result in a breach or violation of any Data Protection Requirement or other standard
terms of service entered into by the users of the Business’s service(s).

Section 3.17  No Other Representations or Warranties.

(a) Except for the representations and warranties contained in the Transaction
Documents, no Seller or any other Person makes any other express or implied representation or
warranty with respect to Sellers, the Business, the Transferred Assets, the Assumed Liabilities or
the Transactions and Sellers disclaim any other representations or warranties, whether made by
Sellers, any Affiliate of Sellers or any of Sellers’ or their respective Affiliates’ respective
Representatives. Except for the representations and warranties contained in the Transaction
Documents, Sellers (i) expressly disclaim and negate any representation or warranty, expressed or
implied, at common law, by statute or otherwise, relating to the condition of the Transferred Assets
(including any express or implied warranty of merchantability or fitness for a particular purpose)
and (ii) disclaim all liability and responsibility for any representation, warranty, projection,
forecast, statement or information made, communicated or furnished (orally or in writing) to Buyer
or its Affiliates or Representatives (including any opinion, information, projection or advice that
may have been or may be provided to Buyer by any Representative of Sellers or any of their
respective Affiliates). Sellers make no representations or warranties to Buyer regarding the
probable success or profitability of the Business or the Transferred Assets. Notwithstanding
anything to the contrary herein, the foregoing shall not limit, in any way, the specific
representations and warranties made by Sellers in the Transaction Documents and nothing in this
Agreement shall be deemed to be a waiver of any claim for Fraud.

(b) Sellers acknowledge and agree that, except for the representations and warranties
expressly set forth in this Agreement and the other Transaction Documents, neither Buyer nor any
other Person has made any express or implied representation or warranty with respect to the
Transactions or with respect to the accuracy or completeness of any other information provided,
or made available, to Sellers in connection with the Transactions and none of the Sellers have
relied on any representation or warranty other than those expressly set forth in Article IV.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer hereby represents and warrants to Sellers as follows:

Section 4.1 Organization, Good Standing. Buyer is duly organized, validly existing and
in good standing under the Laws of the State of Delaware, has all requisite limited liability company
power to own, lease and operate its assets and to carry on its business as presently being conducted
and as contemplated to be conducted, and is qualified to do business and in good standing in every
jurisdiction in which the operation of the business of Buyer requires it to be so qualified.
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Section 4.2 Authorization. Buyer has the requisite limited liability company power and
authority to enter into this Agreement and the other Transaction Documents to which it is a party
and to consummate the Transactions. The execution and delivery of this Agreement and the other
Transaction Documents to which it is a party and the consummation of the Transactions by Buyer
have been duly authorized by all necessary limited liability company action on the part of Buyer.
This Agreement and the other Transaction Documents to which it is a party have been duly executed
and delivered by Buyer and, assuming this Agreement and the other Transaction Documents
constitute the valid and binding obligation of each of the other parties hereto and thereto, constitute
the valid and binding obligation of Buyer, enforceable against Buyer in accordance with its terms
except as limited by (a) applicable bankruptcy, insolvency, reorganization, moratorium and other
Laws of general applicability affecting enforcement of creditors’ rights generally and (b) Laws
relating to the availability of specific performance, injunctive relief or other equitable remedies.

Section 4.3 Non-contravention. The execution, delivery and performance of this
Agreement and the other Transaction Documents to which it is a party by Buyer and the
consummation of the Transactions do not and will not (a) violate any Law to which Buyer or any
of its Affiliates or any of Buyer’s assets are subject, (b) violate any provision of the Organizational
Documents of Buyer or any Affiliate of Buyer, or (c) violate, conflict with, result in a breach of,
constitute (with due notice or lapse of time or both) a default under, result in the acceleration of,
create in any Person the right to accelerate, terminate, modify or cancel, require any notice under,
or otherwise give rise to any Liability under, any material Contract, lease, loan agreement,
mortgage, security agreement, trust indenture or other material agreement or instrument to which
Buyer or any of its Affiliates is a party or by which any of them is bound or to which any of the
respective properties or assets of Buyer is subject; except as would not, individually or in the
aggregate, reasonably be expected to have a Buyer Material Adverse Effect.

Section 4.4 Financing.

(a) Buyer has delivered true, correct and complete copies of (i) the executed debt
commitment letter, dated as of the date hereof, together with true, correct and complete copies of
any related executed fee letters (provided that, solely with respect to any such fee letters, the fee
amounts and other economic terms (none of which would affect the availability or amount of,
impose additional or new conditions on (or expand or modify any existing conditions), affect the
enforceability or termination of, impair the validity of, or prevent or delay the consummation of
the Debt Financing at the Closing) may be redacted in a customary manner from such true, correct
and complete copies) (collectively, including all exhibits, schedules, amendments, supplements,
modifications and annexes thereto, the “Debt Commitment Letter”), pursuant to which the Persons
(other than Buyer) party to the Debt Commitment Letter (such parties, the “Debt Financing
Sources”) have agreed, subject to (and only to) the terms and conditions expressly set forth therein
and assuming the accuracy of the representations and warranties herein, to provide debt financing
and (ii) the executed subscription agreements for equity investments in Buyer, dated as of the date
hereof, from the Equity Financing Sources party thereto (the “Equity Commitment Letters” and,
together with the Debt Commitment Letter, the “Commitment Letters”), pursuant to which the
Persons (other than Buyer) party to the Equity Commitment Letters (such parties, the “Equity
Financing Sources” and, together with the Debt Financing Sources, the “Financing Sources”) have
agreed, subject to (and only to) the terms and conditions expressly set forth therein and assuming
the accuracy of the representations and warranties herein, to provide equity financing in an amount
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equal to $146,027,243 in the aggregate, in each case in the amounts set forth therein for, among
other things, the purposes of financing the Transactions on the date on which the Closing should
occur (such debt financing, the “Debt Financing” and together with the equity financing, the

“Financing”).

(b) Each Commitment Letter is in full force and effect and has not been withdrawn,
terminated, rescinded, amended, supplemented or otherwise modified in a manner which, when
taken as a whole, is materially adverse to Sellers, and the respective commitments contained in
each Commitment Letter have not been withdrawn, terminated or rescinded, in each case, in any
respect, and no such withdrawal, termination or rescission is contemplated by Buyer or, to Buyer’s
Knowledge, any other party thereto. Buyer has fully paid or caused to be fully paid any and all
commitment fees or other fees in connection with and required by the Commitment Letters that
are due and payable by it or its Affiliates on or prior to the date hereof. The Commitment Letters
have been duly executed by Buyer and, to Buyer’s Knowledge, the Financing Sources, and each
Commitment Letter is a valid, binding and enforceable obligation of Buyer and, to Buyer’s
Knowledge, the Financing Sources, to provide the Financing subject only to the satisfaction or
waiver of the conditions specified in such Commitment Letter except that (i) such enforcement
may be subject to applicable bankruptcy, insolvency, reorganization, moratorium or other similar
Laws, now or hereafter in effect, affecting creditors’ rights and remedies generally and (ii) the
remedies of specific performance and injunctive and other forms of equitable relief may be subject
to equitable defenses and to the discretion of the court before which any proceeding therefor may
be brought.

() Assuming the accuracy of Sellers’ representations and warranties set forth in
Article 111, as of the date of this Agreement, no event has occurred that (with or without notice or
lapse of time, or both) would constitute a material breach or material default under the
Commitment Letters on the part of Buyer, or to Buyer’s Knowledge, any other parties thereto. As
of the date hereof, Buyer is not aware of any fact or occurrence that makes any of the
representations or warranties of Buyer in either Commitment Letter inaccurate in any material
respect. As of the date hereof, Buyer has not incurred, and is not contemplating or aware of, any
obligation, commitment, restriction or other liability of any kind, in each case, that would impair
or adversely affect the Financing, other than those set forth in the Commitment Letters. As of the
date hereof, there are no conditions precedent related to the initial funding of the Commitment
Letters at the Closing, other than as set forth in the Commitment Letters. As of the date of this
Agreement, assuming (i) the accuracy of Sellers’ representations and warranties set forth in Article
III and (ii) the performance by Sellers of their obligations hereunder in all material respects, Buyer
has no reason to believe that it will be unable to satisfy on a timely basis any term or condition to
be satisfied by it and contained in the Commitment Letters.

(d) At the Closing, assuming satisfaction or waiver of the conditions to Buyer’s
obligation to consummate the Closing as set forth in Section 7.1 and Section 7.2, the net proceeds
from the Debt Financing, together with the available cash of Buyer, will be sufficient for Buyer to
pay the Cash Consideration and to pay all related fees and expenses of Buyer required to be paid
at the Closing.
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Section 4.5 Brokers and Finders. There are no claims, and will not be any claims,
against Sellers for brokerage commissions or finder’s fees or similar compensation in connection
with the Transactions based on any arrangement made by or on behalf of Buyer.

Section 4.6 No Other Representations or Warranties.

(a) Except for the representations and warranties contained in the Transaction
Documents, neither Buyer nor any other Person makes any other express or implied representation
or warranty with respect to the Transactions, and Buyer disclaims any other representations or
warranties, whether made by Buyer, any Affiliate of Buyer or any of Buyer’s or its Affiliates’
respective Representatives.

(b) Buyer acknowledges and agrees that, except for the representations and warranties
expressly set forth in this Agreement and the other Transaction Documents, no Seller nor any other
Person has made any express or implied representation or warranty with respect to the Transactions
or with respect to the accuracy or completeness of any other information provided, or made
available, to Buyer in connection with the Transactions.

(c) BUYER HAS CONDUCTED ITS OWN INDEPENDENT REVIEW AND
ANALYSIS OF SELLERS AND THE BUSINESS, INCLUDING THE OPERATIONS,
ASSETS, LIABILITIES, RESULTS OF OPERATIONS, FINANCIAL CONDITION,
SOFTWARE, TECHNOLOGY AND PROSPECTS OF SELLERS AND THE BUSINESS, AND
ACKNOWLEDGES THAT IT HAS BEEN PROVIDED ACCESS TO THE PERSONNEL,
PROPERTIES, PREMISES AND RECORDS OF SELLERS FOR SUCH PURPOSE. IN
ENTERING INTO THIS AGREEMENT, BUYER HAS RELIED SOLELY UPON ITS OWN
INVESTIGATION AND ANALYSIS, AND SELLERS’ REPRESENTATIONS AND
WARRANTIES SET FORTH IN ARTICLE III. BUYER ACKNOWLEDGES THAT, SHOULD
THE CLOSING OCCUR, BUYER SHALL ACQUIRE THE TRANSFERRED ASSETS, THE
ASSUMED LIABILITIES AND THE BUSINESS WITHOUT ANY WARRANTY AS TO
MERCHANTABILITY OR FITNESS THEREOF FOR ANY PARTICULAR PURPOSE, IN AN
“AS IS” CONDITION AND ON A “WHERE IS” BASIS.

ARTICLE V

BANKRUPTCY MATTERS

Section 5.1 Bankruptcy Court Filings.

(a) Within one Business Day of the Petition Date, Sellers shall file with the Bankruptcy
Court a motion (the “Bid Procedures Motion™) in form and substance reasonably satisfactory to
Buyer and Sellers seeking:

(1) entry of the Bid Procedures Order, inter alia, (A) establishing the Bid
Procedures, (B) approving the payment of the Bid Protections, and (C) providing that the
Bid Protections shall (1) constitute superpriority administrative expenses of the Debtors
and (2) be part of the Carve-Out; and
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(i1) entry of the Sale Order, authorizing and approving, infer alia, the sale of the
Transferred Assets to Buyer on the terms and conditions set forth herein, free and clear of
all Liens (other than Permitted Post-Closing Encumbrances) and Liabilities (other than
Assumed Liabilities), and the assumption and assignment of the Closing Assumed
Contracts and Additional Assumed Contracts to Buyer.

(b) Sellers shall use their respective commercially reasonable efforts to have (i) the
Bankruptcy Court enter the Bid Procedures Order as promptly as practicable after the filing of the
Bid Procedures Motion and (ii) the Bankruptcy Court enter the Sale Order as promptly as
practicable after the completion of the Auction, in each case, prior to the deadlines set forth in
Section 8.1(d)(ii), and become Final Orders. Sellers and Buyer shall cooperate in good faith to
obtain the Bankruptcy Court’s entry of the Bid Procedures Order, the Sale Order, and any other
Order reasonably necessary in connection with the transactions contemplated by this Agreement,
including furnishing affidavits, nonconfidential financial information, or other documents or
information for filing with the Bankruptcy Court and making such advisors of Sellers and Buyer
and their respective Affiliates available to testify before the Bankruptcy Court for the purposes of
obtaining entry of such orders, including, among other things, providing adequate assurances of
performance by Buyer as required under Section 365 of the Bankruptcy Code, and demonstrating
that Buyer is a “good faith” purchaser under Section 363(m) of the Bankruptcy Code. Sellers and
Buyer agree that they will each promptly take such actions as are reasonably requested by the other
Party to assist in obtaining entry of the Bid Procedures Order, the Sale Order, and any other Order
reasonably necessary, consistent with the above.

(c) Sellers shall consult with Buyer regarding any pleadings or other submissions that
they intend to file with the Bankruptcy Court in connection with, or which might reasonably affect
the Bankruptcy Court’s approval of, the Bid Procedures Order or Sale Order, including sharing in
advance any drafts thereof in sufficient time for Buyer’s and its Representatives reasonable review
and comment, which Sellers shall consider in good faith. No Seller shall seek any modification to
the Bid Procedures Order or the Sale Order by the Bankruptcy Court or any other Governmental
Entity of competent jurisdiction to which a decision relating to the Bankruptcy Proceeding has
been appealed, in each case, without the prior written consent of Buyer in its sole discretion;
provided, however, that the forgoing shall only apply to modifications that are adverse as to the
Buyer or may result in the delay of Bankruptcy Court approval, or consummation, of this
Agreement.

(d) If the Bid Procedures Order, Sale Order, or any other orders of the Bankruptcy
Court relating to this Agreement or the Transactions are appealed by any Person (or if any petition
for certiorari or motion for reconsideration, amendment, clarification, modification, vacation, stay,
rehearing or reargument shall be filed with respect to the Bid Procedures Order and the Sale Order,
or other such order), subject to rights otherwise arising from this Agreement, Sellers shall use their
commercially reasonable efforts to prosecute such appeal, petition or motion and obtain an
expedited resolution of any such appeal, petition or motion in favor of the Sellers.

(e) The Debtors and Buyer acknowledge that this Agreement, their obligations
hereunder and the Transactions are subject to (i) entry of, as applicable, the Bid Procedures Order
and the Sale Order and (ii) as permitted by this Agreement and the Bid Procedures Order, the
consideration by Sellers of higher or otherwise better competing bids (whether through any and all
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types of consideration, including, without limitation, cash and assumed liabilities or credit bid) in
respect of a sale, reorganization, or other disposition of the Sellers, the Business or the Transferred
Assets. In the event of any discrepancy between this Agreement and the Bid Procedures Order and
the Sale Order, the Bid Procedures Order and the Sale Order (as applicable) shall govern.

Section 5.2 Alternative Transaction.

(a) During the period from the date of this Agreement through entry of the Bid
Procedures Order, Sellers shall not pursue an Alternative Transaction; provided, however, that
Sellers may, in response to any third party that has made (and not withdrawn) an unsolicited
Proposal in writing after the date of this Agreement that Sequential’s board of directors determines
in good faith after consultation with outside legal counsel and Sequential’s financial advisor
constitutes or is reasonably likely to result in a Superior Proposal: (i) participate in discussions or
negotiations with such third party with respect to an Alternative Transaction and (ii) furnish to
such third party non-public information relating to the Business pursuant to an executed
confidentiality agreement that constitutes an Acceptable Confidentiality Agreement; provided
further, however, for the avoidance of doubt, in no event shall the Sellers enter into a definitive
agreement with respect to, or consummate, an Alternative Transaction prior to the entry of the Bid
Procedures Order. Upon entry of the Bid Procedures Order, Sellers shall only pursue an Alternative
Transaction in accordance with the terms of the Bid Procedures. If Buyer is chosen as the
Successful Bidder at the Auction, Sellers shall not take any steps in furtherance of an Alternative
Transaction at any time after the Auction other than with respect to any Backup Bid, pursuant to
the terms of the Bid Procedures.

(b) If, upon completion of the Auction, Sellers have agreed to sell their assets under an
Alternative Transaction, Buyer shall have no obligation to serve as a Backup Bidder unless Buyer
shall have participated in the Auction and submitted an overbid in respect of any qualified
competing bid (such overbid, a “Buyer Backup Bid”).

Section 5.3 Bid Protections. Subject to entry of the Bid Procedures Order, Sellers shall
make payment of the Seller Termination Fee in accordance with Section 8.3 hereof.

ARTICLE VI

COVENANTS

Section 6.1 Access and Information.

(a) From the date hereof through the Closing Date, subject to Section 6.1(b), Buyer
will be entitled, through its Representatives, to have reasonable access to the offices, employees
and properties of each of the Sellers Related to the Business for any reasonable purpose related to
this Agreement and the transactions contemplated hereby. Any such access will be conducted upon
reasonable advance notice and under reasonable circumstances and will be subject to restrictions
under COVID-19 Measures and applicable Law. Sellers will direct and use their commercially
reasonable efforts to cause their Representatives to cooperate with Buyer and Buyer’s
Representatives in connection with such access, and Buyer and its Representatives will cooperate
with Sellers and its Representatives; provided that (i) any such access shall be conducted, at
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Buyer’s expense, in accordance with binding Contracts, applicable Law (including applicable
privacy and competition laws), during normal business hours, under the supervision of Sellers’
personnel, and in such a manner as to not unreasonably interfere with the normal operations of the
Business or of Sellers and their respective Affiliates and (ii) the foregoing shall not require Sellers
to disclose information or materials (1) protected by attorney-client, attorney work product or other
legally recognized privileges or immunity from disclosure, (2) the disclosure of which would
violate any binding Contracts, applicable Laws or fiduciary duties, or (3) pertinent to any litigation
in which Sellers or any of their Affiliates, on the one hand, and Buyer or any of its Affiliates, on
the other hand, are engaged (provided that, at Buyer’s reasonable request, the Parties shall take
commercially reasonable efforts to implement appropriate and mutually agreeable measures to
permit the disclosure of such information in a manner to remove the basis for the non-disclosure
to the greatest extent reasonably possible, including by arrangement of appropriate clean room
procedures, redaction of text from documents or entry into a customary joint defense agreement
with respect to any information to be so provided).

(b) All information received pursuant to this Section 6.1 shall be governed by the terms
of the Confidentiality Agreement.

(c) For a period not to exceed five (5) years following the Closing, Buyer shall provide
to Sellers and their Affiliates and Representatives (at Sellers’ expense) reasonable access to,
including the right to make copies of, all books and records included in the Transferred Assets and
Assumed Liabilities relating to periods prior to the Closing to the extent necessary to permit Sellers
to prepare financial reports, Tax returns, any Tax audits, or the defense or prosecution of any
Action; provided that (i) any such access shall be conducted in accordance with binding Contracts
and applicable Law (including applicable privacy and competition laws), during normal business
hours, under the supervision of Sellers’ personnel, and in such a manner as to not unreasonably
interfere with the normal operations of the Business or of Buyer and its Affiliates and (ii) the
foregoing shall not require Buyer to disclose information or materials (1) protected by attorney-
client, attorney work product or other legally recognized privileges or immunity from disclosure,
(2) the disclosure of which would violate any binding Contracts, applicable Laws or fiduciary
duties, or (3) pertinent to any litigation in which Sellers or any of their Affiliates, on the one hand,
and Buyer or any of its Affiliates, on the other hand, are engaged. Any such access will also be
conducted upon reasonable advance notice and under reasonable circumstances and will be subject
to restrictions under COVID-19 Measures and applicable Law. Notwithstanding anything herein
to the contrary, Buyer may destroy any such books and records, provided that Buyer shall notify
Sellers in writing at least 30 days in advance of destroying any such books and records prior to the
five-year anniversary of the Closing Date in order to provide Sellers the opportunity to copy such
books and records in accordance with this Section 6.1(c). Notwithstanding anything herein to the
contrary, Buyer acknowledges that Sellers have the right to retain originals or copies of all books
and records and other materials included in or related to the Transferred Assets or Assumed
Liabilities.

Section 6.2 Interim Operations of the Business.

(a) Except (i) as required by applicable Law (including COVID-19 Measures and as
may be ordered by the Bankruptcy Court), which order is not inconsistent with this Agreement,
(1) as otherwise expressly required by this Agreement or another Transaction Document, (iii) with
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the prior written consent of Buyer, not to be unreasonably withheld, conditioned, or delayed or as
taken or caused by Buyer on behalf of Sellers under the Buyer Consulting Agreement, (iv) as set
forth on Schedule 6.2 or (v) to the extent primarily related to any Excluded Assets or Excluded
Liabilities (so long as any such action would not reasonably be expected to (1) prevent, materially
impair or materially delay the consummation of the Transactions or (2) adversely affect the
Business or the Transferred Assets), during the period from the date hereof to and through the
Closing Date, Sellers shall (A) subject to the DIP Order, timely approve and pay all marketing
expenditures that are reasonably requested by Buyer in accordance with the Budget, (B) use
commercially reasonable efforts to conduct the Business in the Ordinary Course and maintain,
preserve, and protect in all material respects the Transferred Assets in their current condition,
ordinary wear and tear excepted, (C) use commercially reasonable efforts to preserve in all
material respects the present business operations, organization and goodwill of the Business, and
the present relationships with material customers and material suppliers of the Business, (D) use
commercially reasonable efforts to maintain in all material respects their books, accounts and
records in the Ordinary Course; and (E) use commercially reasonable efforts to (x) comply in all
material respects with all applicable Laws respecting the Business or any Transferred Asset, (y)
comply in all material respects with contractual obligations applicable to or binding upon them
pursuant to any Closing Assumed Contract or Additional Assumed Contract and (z) maintain in
full force and effect all Permits necessary for the conduct of the Business and comply with the
terms of each such Permit.

(b) In furtherance of and not in limitation of Section 6.2(a), except (i) as required by
applicable Law (including COVID-19 Measures and as may be ordered by the Bankruptcy Court,
which order is not inconsistent with this Agreement), (ii) as otherwise expressly contemplated by
this Agreement or another Transaction Document, (ii1) with the prior written consent of Buyer, not
to be unreasonably withheld, conditioned, or delayed or as taken or caused by Buyer on behalf of
Sellers under the Buyer Consulting Agreement, (iv) as set forth on Schedule 6.2 or (v) to the extent
solely related to any Excluded Assets or Excluded Liabilities (so long as any such action would
not reasonably be expected to (1) prevent, materially impair or materially delay the consummation
of the Transactions or (2) adversely affect the Business or the Transferred Assets), during the
period from the date hereof to and through the Closing Date, Sellers shall not take any of the
following actions, in each case only to the extent such action relates to the Business, an Assumed
Liability or a Transferred Asset:

(1) sell, lease, Transfer, mortgage, pledge, assign, exclusively license or
otherwise dispose of or encumber any of the Transferred Assets (or permit any of such
Transferred Assets to become subject to any additional Lien, other than in respect of
Permitted Encumbrances), other than dispositions in the Ordinary Course;

(11) (x) other than in the Ordinary Course, enter into any new Contract that
would constitute a Material Contract if entered into prior to the date of this Agreement, or
(y) terminate, amend or modify any Material Contract (other than any Excluded Contract

or pursuant to Section 1.5(b));

(ii1)  make or authorize any payment of, or accrual or commitment for, capital
expenditures Related to the Business, other than capital expenditures less than $100,000
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individually or $250,000 in the aggregate, other than expenditures contemplated by the
Budget;

(iv)  waive, release, assign, settle or compromise any material Action relating to
the Business or the Transferred Assets, to the extent that such waiver, release, assignment,
settlement or compromise (A) imposes any binding obligation or restriction, whether
contingent or realized, on the Business, the Transferred Assets and/or Buyer, or (B) waives
or releases any material rights or claims that would constitute Transferred Assets;

(v)  with respect to the Business or the Transferred Assets, make or change any
Tax election, file any amended Tax Return, enter into any closing agreement, settle any
Tax claim or assessment, consent to any extension or waiver of the limitation period
applicable to any Tax claim or assessment, or take any other similar action relating to the
filing of any Tax Return or the payment of any Tax, in each case solely to the extent binding
on Buyer after the Closing;

(vi)  assume, reject or assign any Closing Assumed Contract or Additional
Assumed Contract other than pursuant to Section 1.5;

(vii)  with respect to the Business, change accounting policies or procedures,
other than as required by GAAP or applicable Law;

(viii))  (A) amend or modify pricing policies or delay or postpone payment of any
accounts payable or commissions or any other Liability that is an Assumed Liability, or
enter into any agreement or negotiation with any Person to extend the payment date of any
accounts payable or commissions or any other Liability that is an Assumed Liability, or
(B) accelerate the collection of, or cancel or discount, any accounts receivable Related to
the Business;

(ix)  grant any refunds, credits, rebates or other allowances to any end user,
customer, reseller or distributor to the extent that they are Related to the Business;

(x) acquire (by merger, consolidation, acquisition of stock or assets or
otherwise) any corporation, partnership or other business organization or division;

(xi)  incur, assume or guarantee any Indebtedness, other than Indebtedness of
Sellers that will not constitute an Assumed Liability;

(xii)  cancel, surrender, allow to expire or fail to renew any Transferred Permit;

(xiii) propose or adopt a plan of complete or partial liquidation or dissolution,
merger, consolidation, restructuring, recapitalization or other reorganization in respect of
the Transferred Assets or that would adversely affect their ability to consummate this
Agreement;

(xiv) enter into a joint venture, partnership, joint development program or similar
transaction;
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(xv)  abandon, cancel, permit to lapse or enter the public domain any Transferred
Intellectual Property; or

(xvi) authorize, or commit or agree to take, any of the foregoing actions.

Section 6.3 Cooperation; Status Updates; Regulatory Filings.

(a) Cooperation. Subject to the terms and conditions set forth in this Agreement, the
Parties shall cooperate with each other and use their respective commercially reasonable efforts
to: (i) take or cause to be taken all actions reasonably necessary, proper or advisable on their part
under this Agreement or applicable Law to Transactions contemplated hereby as promptly as
reasonably practicable in accordance with the Bid Procedures; (ii) execute, acknowledge and
deliver in proper form any further documents, certificates, agreements and other writings, and take
such other action as such other Party may reasonably require, in order to effectively carry out the
intent of the Transaction Documents; (iii) make or cause to be made all registrations, filings,
notifications, submissions and applications with, to give all notices to and to obtain any consents,
governmental transfers, approvals, orders, qualifications and waivers from any Governmental
Entity necessary for the consummation of the Transactions; (iv) not to take any action prior to the
Closing that would reasonably be expected to prevent, materially impair or materially delay the
consummation of the Transactions, except to the extent such action is otherwise expressly required
by this Agreement, any other Transaction Document or the Bid Procedures; (v) provide each other
Party with cooperation and take such actions as such other Party may reasonably request in
connection with the consummation of the Transactions and by the Transaction Documents; and
(vi) cause the fulfillment at the earliest practicable date of all of the conditions to their respective
obligations to consummate the Transactions.

(b) Status Updates. Each of Sellers and Buyer shall promptly notify the other Party of
the occurrence, to such Party’s knowledge, of any event or condition, or the existence of any fact
or circumstance, that would reasonably be expected to result in any of the conditions set forth in
Article VII not being satisfied as of a reasonably foreseeable Closing Date.

(c) Regulatory Filings.

(1) Sellers and Buyer shall prepare and file as promptly as practicable all
documentation to effect all necessary notices, reports and other filings and to obtain as
promptly as practicable all consents, clearances, registrations, approvals, permits and
authorizations necessary or advisable to be obtained from any Governmental Entity in
order to consummate the Transactions, including, (A) all filings pursuant to the HSR Act
within ten (10) Business Days after the date of this Agreement and (B) all other filings for
required competition or other governmental approvals as promptly as practicable after the
date of this Agreement, in each case subject to Sellers supplying as promptly as practicable
(and in any event no later than five (5) Business Days following the later of the date hereof
or the date requested, if available) any information and documentary material Buyer
reasonably requests in connection with such filings.

(11) Subject to applicable Law, Sellers and Buyer shall cooperate with each
other and shall furnish to the other Party all information necessary or desirable in
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connection with making any filing under the HSR Act and for any application or other
filing to be made pursuant to any competition or foreign investment review Law, and in
connection with resolving any investigation or other inquiry by any Governmental Entity
under any competition or foreign investment review Laws with respect to the Transactions.
Each of the Parties shall promptly inform the other Party of any substantive communication
with any Governmental Entity regarding any such filings relating to the HSR Act or other
competition Laws. To the extent practicable, neither Sellers nor Buyer shall participate in
any substantive pre-scheduled meeting with any Governmental Entity in respect of any
such filings, investigation or other inquiry without giving the other Party prior notice of
the meeting. Such other Party shall be permitted to participate in any substantive pre-
scheduled meeting with any Governmental Entity in respect of any such filings,
investigation or other inquiry relating to the HSR Act or other competition Laws, to the
extent permitted by such Governmental Entity. The Parties will consult and cooperate with
one another in connection with any analyses, appearances, presentations, memoranda,
briefs, arguments, opinions and proposals made or submitted by or on behalf of any Party
in connection with all meetings, actions and proceedings under or relating to the HSR Act
or other competition Laws (including, with respect to making a particular filing, by
providing copies of all such documents to the non-filing Party and their advisors prior to
filing and, if requested, giving due consideration to all reasonable additions, deletions or
changes suggested in connection therewith); provided that the Parties shall not be required
to provide to each other any confidential information or business secrets, which
information shall be provided on an outside counsel-only basis; provided, further, that
Buyer shall control and direct the processes relating to all consents, clearances,
registrations, approvals, permits and authorizations necessary or advisable to be obtained
from any Governmental Entity in order to consummate the Transactions.

(d) Efforts.

(1) During the period from the date hereof and continuing until the earlier of
the valid termination of this Agreement and the Closing Date, Buyer and its Affiliates shall
not take any action, including entering into any transaction, that would reasonably be
expected to prevent or delay any filings or approvals required under the HSR Act or any
applicable competition Laws.

(i)  Notwithstanding anything in this Agreement to the contrary, Buyer and its
Subsidiaries shall take, or cause to be taken, any and all actions and do, or cause to be done,
any and all things necessary, proper or advisable to avoid, eliminate and resolve each and
every impediment and obtain all consents required to permit the satisfaction of the
conditions in Article VII, as promptly as reasonably practicable, including by offering to:

(A) proffer and agree to sell, divest, lease, license, transfer, dispose of
or otherwise encumber, or hold separate pending such disposition, and effectuate such
actions with respect to such assets of Buyer or its Subsidiaries (and the entry into
agreements with, and submission to Orders giving effect thereto) if such action is necessary
to avoid, prevent, eliminate or remove the issuance of any Order that would reasonably be
expected to materially delay, restrain, prevent, enjoin or otherwise prohibit consummation
of the Transactions by any Governmental Entity;
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(B)  terminate any existing relationships and contractual rights and
obligations of Buyer including, after the Closing, with respect to the Business or any of the
Transferred Assets;

(C)  amend or terminate existing licenses or other intellectual property
agreements and to enter into such new licenses or other intellectual property agreements;

(D) take any and all actions and make any and all behavioral
commitments, whether or not they limit or modify Buyer’s rights of ownership in, or ability
to conduct the business of, the Business or any of the Transferred Assets; and

(E)  enter into agreements, including with the relevant Governmental
Entity, giving effect to the foregoing clauses (A) through (D) (such actions in clauses
(A) through (E), “Required Actions”); provided that (1) such Required Actions are
conditioned upon and become effective only from and after the Closing and (2) for the
avoidance of doubt, no Affiliate of Buyer (other than any Subsidiary) shall be required to
take any of the Required Actions.

Section 6.4 Tax Matters.

(a) Transfer Taxes. All documentary, stamp, transfer, motor vehicle registration, sales,
use, value added, excise and other similar non-income Taxes and all filing and recording fees (and
any penalties and interest associated with such Taxes and fees) arising from or relating to the
consummation of the Transactions (collectively, “Transfer Taxes”) will be borne 50% by Buyer
and 50% by Sellers, regardless of the Party on whom liability is imposed under the provisions of
the Laws relating to such Transfer Taxes. Sellers and Buyer will consult and cooperate in timely
preparing and making all filings, Tax Returns, reports and forms as may be required to comply
with the provisions of the Laws relating to such Transfer Taxes, and will cooperate and otherwise
take commercially reasonable efforts to obtain any available refunds for or exemptions from such
Transfer Taxes, including preparing exemption certificates and other instruments as are applicable
to claim available exemptions from the payment of Transfer Taxes under applicable Law and
executing and delivering such affidavits and forms as are reasonably requested by the other Party.

(b)  Asset Taxes. Sellers shall be allocated and bear all Asset Taxes for any period or
portion thereof ending on or prior to the Closing Date and Buyer shall be allocated and bear all
Asset Taxes for any period or portion thereof that begins after the Closing Date. For purposes of
this Section 6.4(b), (i) Asset Taxes that are based upon or related to income or receipts or imposed
on a transactional basis (other than such Asset Taxes described in clause (ii)), shall be allocated to
the period in which the transaction giving rise to such Asset Taxes occurred, and (ii) Asset Taxes
that are ad valorem, property or other Asset Taxes imposed on a periodic basis pertaining to a
Straddle Period shall be allocated between the portion of such Straddle Period ending on the
Closing Date and the portion of such Straddle Period beginning after the Closing Date by prorating
each such Asset Tax based on the number of days in the applicable Straddle Period ending on and
including the Closing Date, on the one hand, and the number of days in such Straddle Period that
occur after the Closing Date, on the other hand. To the extent the actual amount of an Asset Tax
is not known at the time an adjustment is to be made with respect to such Asset Tax pursuant to
Article II, no later than two Business Days prior to the Closing Date, the Parties shall utilize the
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most recent information available in estimating in good faith the amount of such Asset Tax for
purposes of such adjustment. For the avoidance of doubt, to the extent any Seller has prepaid or
deposited any amounts of any Asset Taxes prior to the Closing Date, such Seller shall receive
credit for such amounts in determining payments of Asset Taxes. Buyer shall be responsible for
the preparation and timely filing of any Tax Returns and the payment to the applicable
Governmental Entity of all Asset Taxes that become due and payable after the Closing Date.
Sellers shall be responsible for the preparation and timely filing of any Tax Returns and payment
to the applicable Governmental Entities of all Asset Taxes that become due and payable on or prior
to the Closing Date.

(c) Cooperation and Audits. Buyer and Sellers will cooperate fully with each other
regarding Tax matters and will make available to the other as reasonably requested all information,
records and documents relating to Taxes with regard to the Transferred Assets until the expiration
of the applicable statute of limitations or extension thereof or the conclusion of all audits, appeals
or litigation with respect to such Taxes. Notwithstanding anything in this Section 6.4(c) to the
contrary, Sellers, Buyer and their respective Affiliates shall not be required to provide to Sellers
and their respective Affiliates or Buyer and its Affiliates, as the case may be, any records, Tax
Returns or any other information, in each case, to the extent such records, Tax Returns, or any
other information do not relate to the Transferred Assets.

(d) Purchase Price Allocation.

(1) As promptly as practicable after the Closing Date, but no later than 30 days
thereafter, and subject to Section 6.4(d)(iii), Buyer will prepare and deliver to Sellers, an
allocation schedule setting forth the amounts to be allocated among Sellers and the
Transferred Assets, pursuant to (and to the extent necessary to comply with) Section 1060
of the Code and the applicable regulations promulgated thereunder (or, if applicable, any
similar provision under state, local or foreign Law or regulation) (the “Proposed Allocation
Statement”). Sellers will have 20 Business Days following delivery of the Proposed
Allocation Statement during which to notify Buyer in writing (an “Allocation Notice of
Objection) of any objections to the Proposed Allocation Statement, setting forth in
reasonable detail the basis of their objections. If Sellers fail to deliver an Allocation Notice
of Objection in accordance with this Section 6.4(d)(i), the Proposed Allocation
Statement will be conclusive and binding on all Parties and will become the “Final
Allocation Statement.” If Sellers submit an Allocation Notice of Objection, then for 20
Business Days after the date Buyer receives the Allocation Notice of Objection, Buyer and
Sellers will use their commercially reasonable efforts to agree on the allocations. If Buyer
and Sellers agree on the allocations, such revised allocations will become the Final
Allocation Statement. Failing such agreement within 20 Business Days of such notice, the
unresolved allocations will be submitted to an independent, nationally recognized
accounting firm mutually agreeable to Buyer and Sellers, which firm will be instructed to
determine its best estimate of the allocation schedule based on its determination of the
unresolved allocations and provide a written description of the basis for its determination
within 45 Business Days after submission, such written determination to be final, binding
and conclusive. The allocations determined by such accounting firm (or those on the
Proposed Allocation Statement to the extent Sellers did not object) will be conclusive and
binding on all Parties and will become the “Final Allocation Statement.” The fees and
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expenses of such accounting firm will be apportioned 50% to Sellers and 50% to Buyer.
For the avoidance of doubt, in administering any Action, the Bankruptcy Court shall not
be required to apply the Final Allocation Statement in determining the manner in which
the Purchase Price should be allocated.

(i1) Subject to Section 6.4(d)(iii), except to the extent otherwise required by a
“determination” within the meaning of Section 1313(a) of the Code or by applicable Law,
Sellers and Buyer and their respective Affiliates will report, act and file Tax Returns
(including, but not limited to IRS Form 8594) in all respects and for all purposes consistent
with the Final Allocation Statement and neither Sellers nor Buyer will take any position
(whether in audits, Tax Returns, or otherwise) that is inconsistent with the Final Allocation
Statement.

(ii1))  Notwithstanding anything to the contrary contained herein, including,
without limitation, this Section 6.4(d), (x) Buyer shall have the unilateral right to allocate
the Purchase Price solely for the purpose of calculating the Transfer Taxes described in
Section 6.4(a) with respect to the Transferred Assets and (y) Buyer shall provide written
notice to Sellers no later than three Business Days prior to the Closing Date of Buyer’s
Purchase Price allocation to such Transferred Assets for Transfer Tax purposes; provided,
however, (A) no such Purchase Price allocation shall result in a change to the Purchase
Price and (B) any Purchase Price allocation shall be reasonable and proposed for a valid
business purpose. To the extent required by Law, each Seller of its respective Transferred
Assets shall execute any applicable Transfer Tax return containing such allocation in
accordance with this Section 6.4(d).

(e) Buyer and Sellers agree to treat the equity issuance described in Section 2.1(a)(ii)
as a tax deferred transaction to the maximum extent permitted by applicable Law.

Section 6.5 Confidentiality. Each Party acknowledges that the information being
provided to it in connection with the Transactions is subject to the terms of the Confidentiality
Agreement. If, for any reason, the Closing does not occur, the Confidentiality Agreement shall
continue in full force and effect in accordance with its terms. Buyer acknowledges and understands
that this Agreement, before it becomes otherwise publicly available, may be publicly filed in the
Bankruptcy Court and further made available by Sellers to prospective bidders and that, except as
prohibited herein, such disclosure will not be deemed to violate any confidentiality obligations
owing to Buyer, whether pursuant to this Agreement, the Confidentiality Agreement or otherwise.
Sellers acknowledge and agree that from and after the Closing, all non-public information relating
to the Business, the Transferred Assets and the Assumed Liabilities (other than any such
information that is now or subsequently becomes generally available to the public other than as a
direct or indirect disclosure by Sellers or any of their Representatives in violation of this Agreement,
will be valuable and proprietary to Buyer and its Affiliates, including, but not limited to, any and
all confidential and proprietary information that relates to the actual or anticipated business and/or
products, research, or development of the Business, or to any technical data, trade secrets, or know-
how, including, but not limited to, research, product plans, or other information regarding the
Business’s products or services and markets, customer lists, and customers, software,
developments, inventions, processes, formulas, technology, designs, drawings, engineering,
hardware configuration information, marketing, finances, and other confidential and proprietary
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information about the Business. Sellers agree that, from and after the Closing, Sellers and their
respective Representatives will hold in confidence, will not disclose to any Person and will not use
any information relating to Buyer and its Affiliates, the Business, the Transferred Assets or the
Assumed Liabilities, except as required by Law or Order or Bankruptcy Court requirement, or as
otherwise becomes available in the public domain other than through any action by Sellers in
violation of its obligations under this Section 6.5.

Section 6.6 Publicity. Except as required by the Bankruptcy Court in connection with
the Bankruptcy Proceeding, with the exception of the initial press releases issued by Sequential and
Buyer in connection with signing on the date hereof and the Closing Date in forms mutually
agreeable to Sequential and Buyer, any disclosure statement that the Debtors may file in connection
with the Bankruptcy Proceeding and any public disclosure issued by Sequential pursuant to its
contractual obligations under any confidentiality agreement or as required by Law (including any
SEC reporting obligation), Buyer and Sellers will not issue any press release or public
announcement concerning this Agreement or the Transactions without obtaining the prior written
approval of the other Party, which approval may not be unreasonably withheld, except that such
consent shall not be required in connection with ordinary or required pleadings made by any Debtor
in the Bankruptcy Court or if disclosure is otherwise required by applicable Law or by the
Bankruptcy Court; provided, however, that Buyer or Sellers, as applicable, will consult with the
other Party with respect to the text of any such required disclosure; provided further, that nothing
in this Section 6.6 shall restrict any Party and its Affiliates’ disclosure of information regarding the
Transactions, including information related to such Party’s determination to enter into this
Agreement, to advisors, lenders, investors or prospective investors in such Party or its Affiliates.

Section 6.7 Use of Names and Marks. As soon as reasonably practicable, but in no
event more than 60 Business Days after the Closing, Sellers shall cause an amendment to the
certificate or articles of incorporation or formation (or any equivalent organizational documents) of
each Seller to be filed with the appropriate Governmental Entity and shall take all other action
necessary to change each Seller’s legal, registered, assumed, trade and “doing business as” name,
as applicable, to a name or names not containing any Transferred Intellectual Property, including
“Galaxy” or any name confusingly similar to the foregoing, and will cause to be filed as soon as
practicable after the Closing, in all jurisdictions in which each Seller is qualified to do business,
any documents necessary to reflect such change in its legal, registered, assumed, trade and “doing
business as” name, as applicable, or to terminate its qualification therein. Sellers further agree that
from and after the Closing, each Seller and its Subsidiaries will cease to make any use of any
Transferred Intellectual Property, in whole or in part.

Section 6.8 Financing.

(a) Notwithstanding anything to the contrary contained in this Agreement, prior to the
Closing, Sellers shall use commercially reasonable efforts to, and shall use commercially
reasonable efforts to cause its senior management, agents and representatives to, provide
cooperation and assistance reasonably requested by Buyer in connection with obtaining the Debt
Financing, including: (i) participating in meetings, presentations and due diligence sessions with
Buyer, the Debt Financing Sources and their respective Representatives and promptly furnishing
such reasonably available information (including financial information) as may be reasonably
requested by Buyer; (ii) executing and delivering any definitive financing documents and
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certificates as may be reasonably requested by Buyer (the “Financing Cooperation Request”) and
otherwise facilitating the pledging of collateral and the providing of guarantees (provided that the
effectiveness thereof shall be conditioned upon, or become operative after, the Closing); (iii)
permitting Buyer, the Debt Financing Sources and their respective Representatives to evaluate,
examine or audit the Transferred Assets and the Business, including the current assets, cash
management and accounting systems and policies and procedures relating thereto, and cooperating
with any reasonable requests in connection with such efforts, including due diligence requests
relating thereto, (iv) furnishing Buyer, the Debt Financing Sources and their respective
Representatives as promptly as practicable with available financial, borrowing base and other
pertinent available information regarding the Business as may be reasonably requested by Buyer,
(v) facilitating the granting of a security interest (and perfection thereof) in collateral, guarantees,
mortgages, other definitive financing documents or other certificates or documents as may
reasonably be requested by Buyer, including obtaining releases of existing liens, (vi) cooperating
in satisfying the conditions precedent set forth in any definitive document relating to the Debt
Financing, (vii) identifying any portion of the information provided in rating agency presentations,
lender and investor presentations, offering documents, bank information memoranda, business
projections and similar documents that constitutes material, non-public information and (viii)
providing (A) documentation and other information about Sellers, the Transferred Assets and the
Business as is reasonably required under applicable “know your customer” and anti-money
laundering rules and regulations, including the USA PATRIOT Act, and (B) to the extent required
by applicable Law, beneficial ownership certifications required pursuant to 31 C.F.R. § 1010.230
(provided, in the case of this clause (B), that Sellers shall not be responsible for including in any
such certification information relating to the ownership of the Transferred Assets or the Business,
in each case, following the Closing), in each case of this clause (v), at least five Business Days
prior to the Closing Date to the extent requested by or on behalf of Buyer in writing at least ten
(10) Business Days prior to the Closing Date. Sellers hereby consent to the use of any logos related
to the Transferred Assets and the Business in connection with the Debt Financing; provided that
such logos shall not be used in a manner that is intended to or reasonably likely to harm or
disparage the Business, Sellers, any of their Subsidiaries or any of their Affiliates or the reputation
or goodwill of the Business, Sellers, any of their Subsidiaries or any of their Affiliates. Sellers
hereby expressly authorize the use of the financial statements and other information provided
hereunder for purposes of the Debt Financing and are not aware of any limitation on the use of
such financial statements required by any independent accountant.

(b) Notwithstanding anything to the contrary contained herein, if Buyer makes a
Financing Cooperation Request, nothing in this Section 6.8 shall require any such cooperation or
assistance to the extent that it would (i) require any Seller to waive or amend any terms of this
Agreement or agree to pay any commitment or other fees or reimburse any expenses prior to the
Closing (other than expenses reimbursed by Buyer at or prior to Closing in accordance with the
terms of Section 6.8(c)), or incur any liability or give any indemnities to any third party or
otherwise commit to take any similar action, except in the case of normal costs incurred by such
Seller in the ordinary course of business, for which it is not reimbursed or indemnified by Buyer,
(i1) unreasonably interfere with the ongoing business or operations of Sellers and their Subsidiaries
or the Business, taken as a whole, (iii) require Sellers, any of their Subsidiaries or any of their
Affiliates to commit to take any action that is not contingent upon the Closing, (iv) require Sellers,
any of their Subsidiaries or any of their Affiliates to take any action that would (A) subject any
director, manager, officer or employee of any Seller, any of their Subsidiaries or any of their
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Affiliates to any actual or reasonably likely personal liability relating to the Debt Financing, (B)
conflict with, violate or result in any breach of or default under any Organizational Documents of
any Seller, any of its Subsidiaries or of any of their Affiliates, any Contract or any Law, (C) require
providing access to or disclose information that Sellers reasonably determine would jeopardize
any attorney client privilege of, or conflict with any confidentiality requirements applicable to, any
Seller, any of its Subsidiaries or any of their Affiliates (provided that in such instances any Seller,
any of its Subsidiaries or any of their Affiliates shall inform Buyer and its Debt Financing Sources
of the general nature of the information being withheld and reasonably cooperate with Buyer and
its Debt Financing Sources to provide such information, in whole or in part, in the manner that
would not result in the loss of such privilege or the conflict with such applicable confidentiality
requirements) or (D) require any such entity to change any fiscal period, (v) require any director
or manager or equivalent of a Seller or any of its Subsidiaries to pass resolutions or covenants to
approve the Debt Financing or authorize the creation of any agreements, documents or actions in
connection therewith, unless, in each case, such documents shall not become effective until the
Closing or thereafter, (vi) cause or result in any representation or warranty in Article III of this
Agreement to be inaccurate or breached, (vii) cause or result in any closing condition set forth in
Article VII to fail to be satisfied or (viii) otherwise cause the breach of this Agreement.

(c) If a Financing Cooperation Request is made by Buyer to Sellers, Buyer shall
(1) promptly upon request by any Seller, reimburse Sellers for all reasonable and documented out
of pocket fees, costs and expenses (including, to the extent incurred at the request or consent of
Buyer, reasonable and documented out-of-pocket legal fees) incurred by Sellers and their Affiliates
in connection with the cooperation or assistance contemplated by this Section 6.8; provided, that
Buyer shall not be required to reimburse Sellers for costs and expenses related to any items that
Sellers would have prepared in the ordinary course of its business and (ii) indemnify and hold
harmless Sellers, their Subsidiaries and their Affiliates and representatives from and against any
and all losses suffered or incurred by them in connection with the arrangement of the Debt
Financing, any action taken by them at the request of Buyer pursuant to this Section 6.8 and any
information used in connection therewith, other than to the extent such losses are a result of Sellers’
fraud, gross negligence or willful misconduct or Sellers acting in bad faith through the knowing,
intentional or the material breach of Sellers’ obligations under this Section 6.8. Without limiting
the foregoing and if a Financing Cooperation Request is made by Buyer to Sellers, neither any
Seller nor any of its Subsidiaries shall be required, under the provisions of this Section 6.8 or
otherwise in connection with the Debt Financing to pay any commitment or other similar fee prior
to the Closing that is not advanced to such Seller or its applicable Subsidiary.

(d) Buyer shall use best efforts to arrange and obtain the Debt Financing on the terms
and conditions described in the Debt Commitment Letter on or prior to Closing. Without limiting
the foregoing, Buyer shall use commercially reasonable efforts to (i) maintain in effect the Debt
Commitment Letter until the earlier of (x) the funding of the Debt Financing at or prior to the
Closing or (y) the termination of this Agreement, (ii) comply with all of Buyer’s obligations
thereunder, (iii) satisfy (and if unable to so satisty, use commercially reasonable efforts to obtain
the waiver of) on a timely basis all conditions within Buyer’s control applicable to Buyer obtaining
the Debt Financing and (iv) to enter into definitive agreements with respect to the Debt Financing
reflecting terms and conditions no less favorable, taken as a whole, to Buyer with respect to
conditionality than those contained in the Debt Commitment Letter, so that such agreements are
in effect no later than the Closing. In the event that all of the conditions set forth in Section 7.1
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and Section 7.2 have been satisfied or waived, Buyer shall use commercially reasonable efforts to
cause the funding on the Closing Date of the full amount of the Debt Financing (or such lesser
amount as may be required to consummate the transactions contemplated by this Agreement), and
shall enforce all of its rights under the Debt Commitment Letter, including, if necessary, to comply
with Section 9.7 hereof, commencing and diligently pursuing proceedings against the Debt
Financing Sources in good faith. Without limiting the generality of the preceding two sentences,
Buyer shall give Sellers prompt notice: (A) if Buyer or any of its Affiliates materially breaches or
materially defaults under or materially deviates from the terms of, or obtains Knowledge of any
other party’s material breach or material default under or material deviation from the terms of, the
Debt Commitment Letter or any definitive documents related thereto; or (B) of the receipt by it of
any written notice or other written communication from any Person with respect to any actual or
alleged breach, default, termination or repudiation by any party of the Debt Commitment Letter or
any definitive document related to the Debt Financing.

(e) Prior to the Closing, Buyer shall not amend, modify or agree to any waiver under
any Equity Commitment Letter without the prior written consent of Sellers if such amendment,
modification or waiver would (i) reduce the aggregate amount committed pursuant to the Equity
Commitment Letters below an amount sufficient to satisfy the payment obligations of Buyer in
cash at the Closing under this Agreement or (ii) impose new or additional conditions to the funding
of such amounts. Prior to the Closing, neither Buyer nor any of its Affiliates shall amend, modify,
supplement, replace or agree to any waiver or consent under the Debt Commitment Letter without
the prior written consent of Sellers if such amendment, modification, supplement, replacement or
waiver would (i) reduce the aggregate amount of the Debt Financing below an amount sufficient
to satisfy the payment obligations of Buyer in cash at the Closing under this Agreement, including
by changing the amount of fees to be paid or original issue discount of the Debt Financing, or (ii)
impose new or additional conditions to the Debt Financing, otherwise materially directly or
indirectly expand, amend or modify any of the conditions to the Debt Financing in a manner that
would reasonably be expected to (A) delay, prevent, or impair the funding or availability of all or
any portion of the Debt Financing (or satisfaction of the conditions to the Debt Financing) on the
Closing Date, (B) adversely affect the ability of Buyer to enforce its material rights against the
Debt Financing Sources or any other parties to the Debt Commitment Letter or any definitive
documents related thereto or (C) adversely affect the ability of Buyer to timely consummate the
transactions contemplated hereby; provided that Buyer may modify, amend or supplement the
Debt Commitment Letter to (A) correct typographical errors or mistakes, (B)add lenders,
arrangers, bookrunners, agents or similar entities or titles that have not executed the Debt
Commitment Letter as of the date hereof or amend titles, allocations and fee sharing arrangements
in connection therewith or (C) increase the amount of the Debt Financing. Notwithstanding any of
the foregoing, Buyer may reduce the commitment under the Debt Commitment Letter on a dollar-
for-dollar basis with the net proceeds of consummated offerings or other incurrences of any debt
for borrowed money incurred after the date of this Agreement for the purpose of financing payment
of the Cash Consideration and other amounts payable by Buyer or its Subsidiaries pursuant to this
Agreement and the other Transaction Documents to which Buyer is a party. In the event that new
commitment letters are entered into in accordance with any amendment, replacement, supplement
or other modification of the Debt Commitment Letter permitted pursuant to this Section 6.8(e),
Buyer shall promptly deliver to Sellers a true, complete and accurate copy thereof.
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® In the event any portion of the Debt Financing becomes unavailable on the terms
and conditions (including the flex provisions) contemplated in the Debt Commitment Letter, Buyer
shall (i) promptly notify Sellers in writing thereof and the reasons therefor and (ii) use its
commercially reasonable efforts to arrange to obtain alternative financing from alternative sources
on terms not materially less favorable, in the aggregate, to Buyer (as determined in the reasonable
judgment of Buyer, taking into account the flex provisions set forth in the Debt Commitment
Letter), in an amount sufficient to consummate the transactions contemplated by this Agreement.

Section 6.9 No Successor Liability. The Parties intend that, to the fullest extent
permitted by Law (including under Section 363(f) of the Bankruptcy Code), upon the Closing,
Buyer shall not be deemed to: (a) be the successor or successor employer any Seller, including with
respect to Environmental Liabilities; (b) have, de facto or otherwise, merged with or into any Seller;
(c) have any common law successor liability in relation to any Multiemployer Plan, including with
respect to withdrawal liability or contribution obligations, (d) be a mere continuation or substantial
continuation of any Seller; or (e) be liable for any acts or omissions of any Seller in the conduct of
the Business or arising under, or related to, the Transferred Assets, other than as expressly set forth
in this Agreement. Without limiting the generality of the foregoing, and except as otherwise
provided in this Agreement, the Parties intend that Buyer shall not be liable for any Liability or
Lien (other than Assumed Liabilities) against the Debtors or any of the Debtors’ predecessors or
Affiliates, and Buyer shall have no successor or vicarious Liability of any kind or character whether
known or unknown as of the Closing Date, whether now existing or hereafter arising, or whether
fixed or contingent, with respect to the Business, the Transferred Assets or any Liabilities of Sellers
arising prior to the Closing Date. The Parties agree that the provisions substantially in the form of
this Section 6.9 shall be reflected in the Sale Order.

Section 6.10  Intercompany Arrangements. All intercompany and intracompany accounts
or contracts between the Business, on the one hand, and any Seller or its Affiliates, on the other
hand, shall be cancelled without any consideration or further liability to any Party and without the
need for any further documentation, immediately prior to the Closing.

Section 6.11  Release; Termination of Buyer Consulting Agreement. Upon the Closing,
(a) Sellers shall pay all amounts due and owing by them under the Buyer Consulting Agreement
solely through the Closing Date which, for the avoidance of doubt, shall include the proration of
any amounts purported to be paid on a weekly, monthly, quarterly, semi-annual or annual basis, so
that the Sellers shall only be obligated to pay amounts due and owing through the Closing Date,
and (b) thereafter, without any further action on the part of Buyer or Seller, the Buyer Consulting
Agreement shall terminate and be of no further effect. Effective as of the Closing, (i) Buyer, on its
own behalf and on behalf of its direct and indirect Affiliates, hereby absolutely, irrevocably and
unconditionally releases and forever discharges Sequential and its direct and indirect Affiliates
from, and agrees not to assert any cause of action or proceeding with respect to, any losses or
Liabilities whatsoever, of any kind or nature, whether at law or in equity, which have been or could
have been asserted against Seller or its Affiliates, which Buyer or its Affiliates has or ever had,
which arises out of or in any way relates to events, circumstances or actions occurring, existing or
taken prior to or as of the Closing Date in respect of the Buyer Consulting Agreement and (i)
Sequential, on its own behalf and on behalf of its direct and indirect Affiliates, hereby absolutely,
irrevocably and unconditionally releases and forever discharges Buyer and its direct and indirect
Affiliates from, and agrees not to assert any cause of action or proceeding with respect to, any losses

44



Case 21-11194-JTD Doc 79-1 Filed 09/02/21 Page 165 of 435

or Liabilities whatsoever, of any kind or nature, whether at law or in equity, which have been or
could have been asserted against Buyer or its Affiliates, which Sequential or its Affiliates has or
ever had, which arises out of or in any way relates to events, circumstances or actions occurring,
existing or taken prior to or as of the Closing Date in respect of the Buyer Consulting Agreement.

Section 6.12 R&W Insurance Policy.

(a) Buyer shall cause any R&W Insurance Policy purchased by Buyer with respect to
the Transactions to include terms to the effect that the insurer waives its rights to bring any claim
against Sellers by way of subrogation, claim for contribution or otherwise, other than claims by
way of subrogation against Sellers to the extent that the relevant losses arose out of Fraud by
Sellers, and will ensure that such terms are held by Buyer in trust for Sellers.

(b) Sellers shall, and shall cause each of their Subsidiaries and their respective
directors, officers, managers, employees, members and Representatives to, provide reasonable
access upon reasonable advance notice and during business hours to the books, records and
personnel and other Representatives of the Sellers and each of their Subsidiaries, as may be
reasonably requested by Buyer or any insurance broker or insurance carrier in connection with
working with Buyer in connection with Buyer’s considering or obtaining the R&W Insurance
Policy prior to the Closing.

Section 6.13  Receivables.

(a) Subject to reduction pursuant to Section 2.2, within ten (10) Business Days
following receipt of any amounts relating to Shared Receivables, Buyer shall pay or cause to be
paid to Sellers the Seller Portion of any such amounts actually received, net of any taxes with
respect thereto and shall, concurrently with such payment, deliver to Sellers a statement setting
forth a calculation of such payment in sufficient detail to identify the accounts with respect to
which such payments relate.

(b) Subject to reduction pursuant to Section 2.2, within ten (10) Business Days
following receipt of any amount of the East Asia Delinquent Accounts Receivables, Buyer shall
pay or cause to be paid to the Term B Lenders 50% of such collected amount (each such payment,
an “East Asia A/R Payment”) and shall, concurrently with such payment, deliver to Sellers a
statement setting forth a calculation of such payment in sufficient detail to identify the accounts
with respect to which such payments relate. The Term B Lenders shall be third party beneficiaries
of this Section 6.13.

(c) Notwithstanding the foregoing or anything herein to the contrary, in no event shall
Buyer by required to make any payments under Section 6.13(a) or Section 6.13(b) prior to Buyer’s
submission of the Closing Date Statement in accordance with Section 2.2(a). Upon Buyer’s
submission of the Closing Date Statement, in the event the Final Cash Consideration (as set forth
in the Closing Date Statement) is less than the Estimated Cash Consideration, Buyer shall promptly
pay to Sellers all amounts payable pursuant to Section 6.13(a) and Section 6.13(b) in excess of the
amount by which the Shortfall Amount included in the Closing Date Statement exceeds the Escrow
Amount and may continue to withhold payments under Section 6.13(a) and Section 6.13(b) up to
the amount by which the Shortfall Amount included in the Closing Date Statement exceeds the
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Escrow Amount, until the Final Cash Consideration is finally determined pursuant to Section
2.2(c) and Section 2.2(d) and any resulting Shortfall Amount is fully paid.

(d) The dispute procedures set forth in Section 2.2 shall govern in the event of a dispute
with respect to any of the payments contemplated by this Section 6.13.

(e) Buyer shall, subject to applicable Law, use commercially reasonable efforts to
collect the East Asia Delinquent Accounts Receivable and the Shared Receivables to the same
extent as Buyer would in the ordinary course of its business if the East Asia A/R Payments and the
Seller Portion of the Shared Receivables were not payable to Sellers, and shall not offset any East
Asia Delinquent Accounts Receivable or Shared Receivables against amounts otherwise owed by
Buyer or any of its Subsidiaries or Affiliates.

Section 6.14  Expense Reimbursement. Immediately following the execution of this
Agreement, Sellers shall deliver to Buyer an amount equal to the Expense Reimbursement Amount
by wire transfer of immediately available funds, which amount Buyer shall be entitled to utilize to
satisfy its reasonable and documented expenses whether incurred prior to or following the Petition
Date and whether or not the Bankruptcy Court enters the Bid Procedures Order.

Section 6.15  Data Room. As promptly as practicable following the date hereof, and in
any event prior to the Closing, Sellers shall deliver to Buyer an electronic copy of the Data Room
as of 11:59 p.m. eastern time on the date that was two (2) Business Days prior to the date hereof.

Section 6.16  Consulting Agreement. From the date hereof through the Closing Date,
Sellers shall pay to Buyer amounts due and owing pursuant to the terms of the Buyer Consulting
Agreement.

ARTICLE VII

CONDITIONS TO CLOSING

Section 7.1 Conditions Precedent to Each Party’s Obligation. The Parties’ obligations
to consummate the Transactions are subject to the fulfillment, on or prior to the Closing Date, of
each of the following conditions (any or all of which may be waived by the Parties in whole or in
part to the extent permitted by applicable Law):

(a) the waiting period (and any extension thereof) applicable to the consummation of
the Transactions under the HSR Act shall have expired or been earlier terminated;

(b) there shall not be in effect any Order of a Governmental Entity of competent
jurisdiction or any Law preventing, restraining, enjoining, making illegal or otherwise prohibiting
the consummation of the Transactions; and

(c) the Bankruptcy Court shall have entered each of the Bid Procedures Order and the
Sale Order, and the Sale Order shall have become a Final Order and shall be in full force and effect.

Section 7.2 Conditions Precedent to Obligations of Buyer. The obligation of Buyer to
consummate the Transactions is subject to the fulfillment, on or prior to the Closing Date, of each
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of the following conditions (any or all of which may be waived by Buyer in whole or in part to the
extent permitted by applicable Law):

(a) (1) the Fundamental Representations shall be true and correct in all respects on and
as of the Closing, except to the extent expressly made as of an earlier date, in which case such
representations and warranties shall be true and correct in all respects as of such earlier date (in
each case except for any failure to be so true and correct that is de minimis in nature); and (ii) all
other representations of Sellers contained in this Agreement (without giving effect to any
materiality limitations, such as “material,” “in all material respects” and “Material Adverse Effect”
set forth therein) shall be true and correct on and as of the Closing, except to the extent expressly
made as of an earlier date, in which case such representations and warranties shall be true and
correct as of such earlier date, except in either case for any failure of any such representation and
warranty to be so true and correct that has not had, individually or in the aggregate, a Material
Adverse Effect;

(b) Sellers shall have performed and complied in all material respects with all
obligations and agreements required in this Agreement to be performed or complied with by them
prior to or on the Closing Date;

(c) Buyer shall have received from Sellers a certificate signed by an authorized officer
of Sellers on behalf of Sellers certifying that the conditions set forth in Section 7.2(a), Section
7.2(b) and Section 7.2(d) have been satisfied;

(d) since the date of this Agreement, there shall not have been any Material Adverse
Effect;

(e) Sellers shall have assumed and assigned to Buyer the Closing Assumed Contracts
and the Additional Assumed Contracts, in each case pursuant to Section 365 of the Bankruptcy
Code, the Sale Order, the Bid Procedures Order and Section 1.5 subject to Buyer’s provision of
adequate assurance of future performance in respect of the Closing Assumed Contracts and the
Additional Assumed Contracts as may be required under Section 365 of the Bankruptcy Code; and

§)) Sellers shall have delivered (or caused to be delivered) each of the documents and
instruments to be delivered by Sellers at the Closing pursuant to Section 2.5.

Section 7.3 Conditions Precedent to Obligations of Sellers. The obligations of Sellers
to consummate the Transactions are subject to the fulfillment, prior to or on the Closing Date, of
each of the following conditions (any or all of which may be waived by Sellers in whole or in part
to the extent permitted by applicable Law):

(a) the representations and warranties of Buyer contained in this Agreement shall be
true and correct (without giving effect to any materiality limitations, such as “material,” “in all
material respects” or “Buyer Material Adverse Effect”, set forth therein) on and as of the Closing,
except to the extent expressly made as of an earlier date, in which case such representations and
warranties shall be true and correct as of such earlier date, except for any failure of any such
representation and warranty to be so true and correct that has not had, individually or in the
aggregate, a Buyer Material Adverse Effect;
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(b) Buyer shall have performed and complied in all material respects with all
obligations and agreements required in this Agreement to be performed or complied with by Buyer
prior to or on the Closing Date;

() Sellers shall have received from Buyer a certificate signed by an authorized officer
of Buyer on behalf of Buyer certifying that the conditions set forth in Section 7.3(a) and Section
7.3(b) have been satisfied; and

(d) Buyer shall have delivered (or caused to be delivered) each of the documents and
instruments to be delivered by Buyer at the Closing pursuant to Section 2.4.

Section 7.4 No Frustration of Closing Conditions. Neither Buyer nor Sellers may rely
on the failure of any condition to their respective obligations to consummate the Transactions set
forth in Section 7.1, Section 7.2 or Section 7.3 as the case may be, to be satisfied if such failure was
caused by such Party’s or its Affiliates’ failure to use its commercially reasonable efforts (or such
other applicable efforts standard expressly contemplated hereby) to satisfy the conditions to the
consummation of the Transactions or by any other breach of a representation, warranty, or covenant
hereunder.

ARTICLE VIII

TERMINATION

Section 8.1 Termination of Agreement Prior to Closing. This Agreement may be
terminated prior to the Closing as follows:

(a) by mutual written consent of Buyer and Sellers;

(b) automatically, if the Bankruptcy Court enters an order approving an Alternative
Transaction (unless Buyer has submitted a Buyer Backup Bid);

(©) by either Party, upon written notice to the other Party:

(1) if the Closing has not occurred by 5:00 p.m., prevailing Eastern time, on the
date that is 75 days after the Petition Date (the “Termination Date”), which date (x) shall
be extended (by the same number of days) to the extent the Milestone set forth in Section
8.1(d)(ii)(E) is extended pursuant to the Bid Procedures Order, and (y) be extended by
mutual agreement of the Parties; provided that if the Closing has not occurred on or before
the Termination Date due to a material breach of any covenants or agreements contained
in this Agreement by Buyer or Sellers so as to cause any of the conditions of the other Party
set forth in Section 7.1, Section 7.2 or Section 7.3, to not be satisfied, as applicable, then
such breaching Party may not terminate this Agreement pursuant to this Section 8.1(c)(i);

(i1) if there is in effect a final non-appealable Order of a Governmental Entity
of competent jurisdiction restraining, enjoining or otherwise prohibiting the consummation
of the Transactions; provided, that the party so requesting termination shall have complied
with Section 6.3;
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(i)  if, other than as a result of a request by any Seller, the Bankruptcy
Proceeding of any Seller is dismissed or converted to a case under Chapter 7 of the
Bankruptcy Code or an order is entered by the Bankruptcy Court appointing a trustee or
other Person for operation or administration of any of the Sellers or their Business or assets,
or a responsible officer for any of the Sellers, or an examiner with enlarged power relating
to the operation or administration of Sellers or its Business or assets; or

(iv)  if Buyer is not selected as a Successful Bidder or the Backup Bidder (but
only if Buyer has submitted a Buyer Backup Bid) at the conclusion of the Auction;

(d) by Buyer, upon written notice to Sellers:

(1) in the event of (x) a willful breach of Sections 5.1(a), Section 5.1(b) or
Section 5.2(a) by Sellers or (y) a material breach by Sellers of any representation or
warranty or any other covenant or agreement contained in this Agreement that in the case
of'this clause (y) (A) would result in any of the conditions set forth in Section 7.1 or Section
7.2 not being satisfied if such breach remained uncured as of the Closing, and (B) such
breach is incapable of being cured prior to the Termination Date or, if capable of being
cured, such breach has not been cured within 30 days after the giving of written notice by
Buyer to Sellers of such breach; provided that Buyer is not then in material breach of any
representation, warranty, covenant or agreement contained in this Agreement;

(i1) in the event Sellers have not (A) commenced the Bankruptcy Proceeding
within one day of execution of this Agreement, (B) filed the Bid Procedures Motion within
one day of the Petition Date, (C) obtained entry of the Bid Procedures Order within 23 days
following the Petition Date, (D) conducted and concluded the Auction within 60 days
following the Petition Date, or (E) obtained entry of the Sale Order within 65 days of the
Petition Date (each of the foregoing (A)-(E), a “Milestone”); provided that, in each case, if
Sellers have failed to meet a Milestone on or prior to the date set forth herein, Sellers shall
have five Business Days to meet such Milestone after the giving of written notice by Buyer
to Sellers that such Milestone was not met; provided further that, to the extent any such
Milestone is extended pursuant to the Bid Procedures Order, such Milestone shall be
deemed to be extended hereunder;

(i)  if, following entry of the Bid Procedures Order or the Sale Order, any
provision of either the Bid Procedures Order or Sale Order is amended, modified or
supplemented without Buyer’s prior written consent or is voided, reversed or vacated;
provided, that should the Bid Procedures Order or Sale Order be reversed, termination of
this Agreement is subject to the Seller’s rights to appeal to a higher court; provided, further,
the immediately preceding proviso is subject to Buyer’s other rights of termination set forth
herein; provided, further, that if the Bid Procedures Order is voided post-Closing, the
Transactions will remain consummated; or

(iv)  if (A) any Seller seeks to have the Bankruptcy Court enter an Order (I)
dismissing, or converting into cases under Chapter 7 of the Bankruptcy Code, any of the
cases commenced by Sellers under Chapter 11 of the Bankruptcy Code and comprising
part of the Bankruptcy Proceeding, or (II) appointing a trustee in the Bankruptcy
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Proceeding or appointing a responsible officer or an examiner with enlarged powers (other
than a fee examiner) relating to the operation of any Seller’s business pursuant to Section
1104 of the Bankruptcy Code, or (B) such an order of dismissal, conversion or appointment
is entered for any reason and is not reversed or vacated within 14 days after the entry
thereof; or

(e) by Sellers, upon written notice to Buyer:

(1) in the event of a breach by Buyer of any representation or warranty or any
covenant or agreement contained in this Agreement, if (A) such breach would result in a
failure of a condition set forth in Section 7.1 or Section 7.3 to be satisfied if such breach
remained uncured as of the Closing, and (B) such breach is incapable of being cured prior
to the Termination Date or, if capable of being cured, such breach has not been cured within
30 days after the giving of written notice by Sellers to Buyer of such breach; provided that
Sellers are not then in material breach of any representation, warranty, covenant or
agreement contained in this Agreement;

(i1) if (A) all of the conditions set forth in Section 7.1 and Section 7.2 have been
satisfied or waived (other than those that, by their nature, are to be satisfied at the Closing,
all of which are capable of being satisfied at the Closing), (B) Sellers have irrevocably
confirmed by written notice to Buyer that (1) all conditions set forth in Section 7.3 have
been satisfied (other than those that, by their nature, are to be satisfied at the Closing, each
of which is capable of being satisfied at the Closing) or that they would be willing to waive
any unsatisfied conditions in Section 7.3 at the Closing, and (2) they are ready, willing and
able to consummate the Closing and (C) Buyer fails to consummate the Closing within
three (3) Business Days following the date the Closing should have occurred pursuant to
Section 2.3; or

(i)  if Sequential’s board of directors, based on the advice of outside legal
counsel, determines that proceeding with the transactions contemplated by this Agreement
or failing to terminate this Agreement would be inconsistent with its or such Person’s or
body’s fiduciary duties or applicable law.

Section 8.2 Effect of Termination. In the event of termination of this Agreement
pursuant to Section 8.1, this Agreement shall become void and of no effect; provided, however,
that the provisions set forth in Section 5.3, this Section 8.2, Section 8.3, Article IX and in the
Confidentiality Agreement shall survive the termination of this Agreement; provided, further, that
nothing in this Section 8.2 shall be deemed to release any Party from liability for (i) any willful or
material breach of the covenants in this Agreement prior to termination or (ii) any willful and
material breach of the representations in this Agreement prior to termination.

Section 8.3 Fees and Expenses Following Termination.

(a) If this Agreement is terminated by (i) operation of Section 8.1(b), (ii) either Party
pursuant to Section 8.1(c)(iv), (iii) Buyer pursuant to Section 8.1(d)(ii) or Section 8.1(d)(iv)(A),
or (iv) Seller pursuant to Section 8.1(e)(iii), then Sellers shall pay to Buyer (by wire transfer of
immediately available funds), an amount equal to the Seller Termination Fee no later than the date
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that is the earlier of (x) 45 days of the date of such termination and (y) the date of consummation
of an Alternative Transaction. If this Agreement is terminated by Buyer pursuant to Section
8.1(d)(i), then Sellers shall pay to Buyer (by wire transfer of immediately available funds), within
ten (10) Business Days after such termination, an amount equal to the Seller Termination Fee. If
this Agreement is (x) terminated by Buyer pursuant to Section 8.1(d)(iii) or Section 8.1(d)(iv)(B)
or by either Party pursuant to Section 8.1(c)(iii) and (y) within one year of such termination the
Sellers enters into or consummate an Alternative Transaction, then Sellers shall pay to Buyer (by
wire transfer of immediately available funds), an amount equal to the Seller Termination Fee no
later than the date of the consummation of such Alternative Transaction.

(b) If this Agreement is terminated by Sellers pursuant to Section 8.1(e)(i) or Section
8.1(e)(ii), then Buyer shall pay to Sellers (by wire transfer of immediately available funds), within
ten (10) Business Days after such termination, an amount equal to the Buyer Termination Fee;
provided, that if the Debt Financing Sources’ failure to consummate the Debt Financing when
required to so pursuant to the terms of the Debt Commitment Letter (a “Debt Financing Failure”)
is the sole cause of Buyer’s breach in the event of a termination pursuant to Section 8.1(e)(i) or
failure to close in the event of a termination pursuant to Section 8.1(e)(ii), Buyer shall not be
required to pay the Buyer Termination Fee to Seller.

() The Parties acknowledge and hereby agree that the provisions of this Section 8.3
and Section 5.3 are an integral part of the Transactions, in light of the difficulty of accurately
determining actual damages with respect to the foregoing, the amount of such payment constitutes
a reasonable estimate of the losses that will be suffered by reason of any such termination of this
Agreement and constitutes liquidated damages (and not a penalty) and that, without such
provisions, the Parties would not have entered into this Agreement. If a Party shall fail to pay in a
timely manner the amounts due pursuant to this Section 8.3 or Section 6.14, and, in order to obtain
such payment, Sellers or Buyer makes a claim against the other Party pursuant to this Section 8.3
or Section 5.3 that results in a judgment, Sellers or Buyer, as applicable, shall pay to the claimant
the reasonable costs and expenses of such Party (including its reasonable attorneys’ fees and
expenses) incurred or accrued in connection with such suit, together with interest on the amounts
set forth in this Section 8.3 or Section 5.3, as applicable, at the prime rate as published in The Wall
Street Journal in effect on the date such payment was required to be made through the date such
payment was actually received, or a lesser rate that is the maximum permitted by applicable Law.
The Parties acknowledge and agree that in no event shall Sellers or Buyer be obligated to pay the
Seller Termination Fee or Buyer Termination Fee, as applicable, on more than one occasion.

(d) Notwithstanding anything to the contrary in this Agreement, the Parties hereby
acknowledge and agree that (i) in the event that the Seller Termination Fee is payable and paid by
Sellers to Buyer, or the Buyer Termination Fee is payable and paid by Buyer to Sellers, the Seller
Termination Fee or the Buyer Termination Fee, as applicable, shall be the sole and exclusive
remedy under any Theory of Liability under this Agreement of such Party and their respective
Subsidiaries and any of their respective Related Persons, for any loss suffered as a result of the
failure of the Closing or the other Transactions to be consummated or for a breach or failure to
perform hereunder or otherwise (whether intentional, willful, negligent or otherwise), and, upon
payment of such amount, none of any Party’s Related Persons shall have any further liability or
obligation relating to or arising out of this Agreement, the Closing or the other Transactions and
no Party or its Related Persons shall be entitled to assert, bring or maintain, and each Party on
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behalf of itself and its Related Persons, hereby waives any right to assert, bring or maintain, any
claim, suit, action or proceeding against such other Party or its Related Persons arising out of or in
connection with this Agreement or the Transactions (and the abandonment or termination thereof)
or any matter forming the basis for such termination, whether by or through any Theory of
Liability, (ii) if a Debt Financing Failure was the sole cause of any breach by Buyer under this
Agreement (including a failure to consummate the Transactions) giving rise to the termination of
this Agreement, Buyer shall not have any liability to Sellers or any other Person for such breach,
(ii1) under no circumstances will Sellers or any of their respective Related Persons be entitled to
monetary damages in excess of the amount of the Buyer Termination Fee and (iv) under no
circumstances will Buyer or any of its Related Persons be entitled to monetary damages in excess
of the amount of the Seller Termination Fee. Notwithstanding anything to the contrary contained
in this Agreement, under no circumstances will Sellers be entitled to, and in no event shall Sellers
seek to recover, monetary damages from any Related Persons of Buyer. Each Party’s Related
Persons shall be third party beneficiaries of this Section 8.3. For purposes hereof, “Theory of
Liability” shall mean any claim, obligation, liability, cause of action, or proceeding (in each case,
whether in contract or in tort, at law or in equity, or pursuant to law or equity) that may be based
upon, in respect of, arise under, out or by reason of, be connected with, or relate in any manner to,
this Agreement or any document referenced herein, or the negotiation, execution, performance,
termination or breach (whether intentional, willful, negligent or otherwise) of this Agreement or
any other document referenced herein, including any representation or warranty made in, in
connection with, or as an inducement to enter into, this Agreement and including theories of equity,
agency, control, instrumentality, alter ego, domination, sham, single-business enterprise, piercing
the veil, unfairness, undercapitalization or otherwise. Upon payment of the Buyer Termination
Fee, none of Buyer or any Related Person of Buyer will have any further liability or obligation to
Sellers relating to or arising out of this Agreement or the Transactions other than for collection
costs or expenses that Buyer requested the Sellers incur, and that Sellers actually incurred, in
accordance with the terms of this Agreement. Upon payment of the Seller Termination Fee, none
of Sellers nor any Related Person of Sellers will have any further liability or obligation to Buyer
relating to or arising out of this Agreement or the Transactions other than for collection costs or
expenses that Buyer requested the Sellers incur, and that Sellers actually incurred, in accordance
with the terms of this Agreement. No Financing Source shall be subject to any special,
consequential, punitive or indirect damages or damages of a tortious nature.

ARTICLE IX

MISCELLANEQOUS

Section 9.1 No Survival. Between the Parties (and not, for the avoidance of doubt, for
purposes of the R&W Insurance Policy), none of the representations, warranties or covenants (other
than covenants that expressly survive the Closing) contained in this Agreement or in any instrument
delivered under this Agreement will survive the Closing.

Section 9.2 Notices. Unless otherwise set forth herein, all notices and other
communications, including consents and waivers, to be given or made hereunder shall be in writing
and shall be deemed to have been duly given or made on the date of delivery to the recipient thereof
if received prior to 5:00 p.m. in the place of delivery and such day is a Business Day (or otherwise
on the next succeeding Business Day) if (a) delivered by registered or certified mail, return receipt
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requested with notice by email
below.

To Buyer:

With a copy to:

To Sellers or Debtors:

With a copy to:

of such delivery or (b) sent by email to the email addresses set forth

c/o Gainline Capital Partners LP
700 Canal Street, 5" Floor
Stamford, CT 06902

Attn: Allan Weinstein

Email: allan@gainlinecapital.com

Willkie Farr & Gallagher LLP

787 Seventh Avenue

New York, NY 10019

Attn: Gregory B. Astrachan
Paul V. Shalhoub
Jonathan S. Kubek

Email: gastrachan@willkie.com
pshalhoub@willkie.com
jkubek@willkie.com

Sequential Brands Group, Inc.
1407 Broadway

38" Floor

New York, NY 10018

Attn:  Eric Gul

Email: EGul@sbg-ny.com

Gibson, Dunn & Crutcher LLP
200 Park Avenue
New York, New York 10166
Attn: Joshua Brody
William Sorabella
Jason Zachary Goldstein
Email: jbrody@gibsondunn.com
wsorabella@gibsondunn.com
jgoldstein@gibsondunn.com
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or to such other Person or addressees as may be designated in writing by the Party to receive such
notice as provided above; provided, however, that copies to outside counsel are for convenience
only and the provision of a copy to outside counsel does not constitute notice or alter the
effectiveness of any notice, request, instruction or other communication otherwise made or given
in accordance with this Section 9.2.

Section 9.3 Entire Agreement; Amendments and Waivers. This Agreement (including
any exhibits and schedules hereto), the Confidentiality Agreement and the other Transaction
Documents represent the entire understanding and agreement between the Parties with respect to
the subject matter hereof and thereof and supersede all prior discussions and agreements between
the Parties with respect to the subject matter hereof and thereof. This Agreement can be amended,
supplemented or changed, and any provision hereof can be waived, only by written instrument
making specific reference to this Agreement signed, in the case of an amendment, supplement or
change, by Buyer and Sequential, or in the case of a waiver, by the Party against whom enforcement
of such waiver is sought. The waiver by any Party of a breach of any provision of this Agreement
will not operate or be construed as a further or continuing waiver of such breach or as a waiver of
any other or subsequent breach. No failure on the part of any Party to exercise, and no delay in
exercising, any right, power or remedy hereunder will operate as a waiver thereof, nor will any
single or partial exercise of such right, power or remedy by such Party preclude any other or further
exercise thereof or the exercise of any other right, power or remedy. All remedies hereunder are
cumulative and are not exclusive of any other remedies provided by Law.

Section 9.4 Assignment. This Agreement will be binding upon and inure to the benefit
of the Parties and their respective successors and permitted assigns. Except as expressly set forth
herein, nothing in this Agreement or any other Transaction Document (including any exhibit or
schedule hereto or thereto) will create or be deemed to create any third party beneficiary rights in
any Person or entity not a party to this Agreement. No assignment of this Agreement or of any
rights or obligations hereunder may be made by either Sellers or Buyer (by operation of law or
otherwise) without the prior written consent of the other Party and any attempted assignment
without the required consents will be void; provided, however, that (a) Buyer may assign some or
all of its rights or delegate some or all of its obligations hereunder to one or more Affiliates
(including to a Buyer Designee), (b) Buyer may collaterally assign its rights and benefits hereunder,
in whole or in part, to any of the Debt Financing Sources in connection with the Debt Financing
and (c) each Seller may assign some or all of its rights or delegate some or all of its obligations
hereunder to successor entities (including any liquidating trust) pursuant to a Chapter 11 plan
confirmed by the Bankruptcy Court, in the case of each of clauses (a), (b) and (c) above, without
any other Party’s consent. No assignment or delegation of any obligations hereunder will relieve
the Parties of any such obligations. Upon any such permitted assignment, the references in this
Agreement to Sellers or Buyer will also apply to any such assignee unless the context otherwise
requires.

Section 9.5 Expenses. Except with regard to the Expense Reimbursement Amount or as
otherwise expressly provided in this Agreement, whether or not the Transactions are consummated,
each of Sellers, on the one hand, and Buyer, on the other hand, will bear its own expenses incurred
in connection with the negotiation and execution of this Agreement and each other agreement,
document and instrument contemplated by this Agreement and the consummation of the
Transactions and all proceedings incident thereto. For the avoidance of doubt, the cost of the R&W
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Insurance Policy, and the fees and expenses incurred in connection with obtaining R&W insurance,
will be the sole cost and expense of Buyer, and Seller will not have any liability with respect thereto.

Section 9.6 Governing Law. This Agreement will be governed by and construed in
accordance with the internal Laws of the State of New York, without giving effect to any choice or
conflict of law provision or rule (whether of the State of New York or any other jurisdiction) that
would cause the application of the Laws of any jurisdiction other than the State of New York, and
the obligations, rights and remedies of the Parties shall be determined in accordance with such
Laws.

Section 9.7 Specific Performance.

(a) The Parties agree that irreparable damages would occur in the event that any of the
provisions of this Agreement were not performed in accordance with their specific terms or were
otherwise breached, and that damages at law may be an inadequate remedy for the breach of any
of the covenants, promises and agreements contained in this Agreement. Accordingly, prior to a
valid termination of this Agreement in accordance with its terms, any Party will be entitled to
injunctive relief to prevent any such breach, and to specifically enforce the terms and provisions
of this Agreement without the necessity of posting bond or other security against it or proving
damages. The rights set forth in this Section 9.7 will be in addition to any other rights which a
Party may have at law or in equity pursuant to this Agreement. For the avoidance of doubt,
notwithstanding anything else in this Agreement, in no event shall specific performance of Buyer’s
obligation to consummate the Closing survive if this Agreement is terminated in accordance with
its terms.

(b) The Parties hereby agree not to raise any objections to the availability of the
equitable remedy of specific performance to prevent or restrain breaches of this Agreement by
Buyer or Sellers, as applicable, and to specifically enforce the terms and provisions of this
Agreement to prevent breaches or threatened breaches of, or to enforce compliance with, the
respective covenants and obligations of Buyer or Sellers, as applicable, under this Agreement all
in accordance with the terms of this Section 9.7.

(c) Notwithstanding anything in this Agreement to the contrary, the Parties hereby
acknowledge and agree that Sellers shall be entitled to specific performance to cause Buyer (i) to
consummate and obtain the Debt Financing (which may include bringing claims or actions against
the Debt Financing Sources) on the terms and conditions of the Debt Commitment Letter, solely
if (A) all conditions in Section 7.1 and Section 7.2 have been satisfied or waived (other than those
to be satisfied at the Closing itself, each of which is capable of being, and is, satisfied or waived
upon the Closing) at the time when the Closing would have occurred pursuant to the terms hereof,
(B) all conditions to the consummation of the Debt Financing provided for by the Debt
Commitment Letter have been satisfied (or, with respect to certificates to be delivered at the
consummation of the Debt Financing, are capable of being satisfied upon consummation) at the
time when the Closing would have occurred pursuant to the terms thereof and (C) Sellers have
irrevocably confirmed in a written notice delivered to Buyer that (1) all conditions set forth in
Section 7.1 and Section 7.3 have been satisfied (other than those to be satisfied at the Closing
itself, each of which is capable of being, and is, satisfied upon the Closing) or that it is willing to
waive any unsatisfied conditions in Section 7.3 at the Closing, and (2) if the Debt Financing were
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consummated, it would take such actions that are within its control to cause the Closing to occur
in accordance with this Agreement and (ii) to effect the Closing solely if (A) the Debt Financing
has been consummated in accordance with the terms thereof or the Debt Financing Sources have
confirmed in writing that the Debt Financing shall be consummated at the Closing and (B) Sellers
have irrevocably confirmed to Buyer in writing that (1) (1) all conditions set forth in Section 7.1
and Section 7.3 have been satisfied (other than those to be satisfied at the Closing itself, each of
which is capable of being, and is, satisfied upon the Closing) or that it is willing to waive any
unsatisfied conditions in Section 7.3 at the Closing, and (2) Sellers stand ready, willing and able
to proceed with the Closing if specific performance is granted and the Debt Financing is
consummated.

(d) Notwithstanding the foregoing, the Parties hereby acknowledge and agree that in
no event shall Sellers or any of their Related Persons or Affiliates, or any of their respective Related
Persons or Affiliates be entitled to seek (or force, or seek the remedy of specific performance to
make, Buyer or any of its Related Persons or Affiliates to seek) the remedy of specific performance
of this Agreement, the Debt Commitment Letter, the Debt Financing or any other financing, in
each case, against any Debt Financing Source.

Section 9.8 Submission to Jurisdiction; Consent to Service of Process: Waiver of
Jury Trial.

(a) Without limiting any Party’s right to appeal any order of the Bankruptcy Court,
(1) the Bankruptcy Court will retain exclusive jurisdiction to enforce the terms of this Agreement
and to decide any claims or disputes which may arise or result from, or be connected with, this
Agreement, any breach or default hereunder, or the Transactions, and (ii) any and all proceedings
related to the foregoing will be filed and maintained only in the Bankruptcy Court, and the Parties
hereby consent to and submit to the jurisdiction and venue of the Bankruptcy Court for such
purposes and will receive notices at such locations as indicated in Section 9.2; provided, however,
that if the Bankruptcy Proceeding has been closed pursuant to Section 350 of the Bankruptcy Code,
the Parties agree to unconditionally and irrevocably submit to the exclusive jurisdiction of the
United States District Court for the Southern District of New York, or in the event (but only in the
event) that such court does not have subject matter jurisdiction over such Action, in the Supreme
Court of the State of New York, New York County, for the resolution of any such claim or dispute.
The Parties hereby irrevocably waive, to the fullest extent permitted by applicable Law, any
objection which they may now or hereafter have to the laying of venue of any such Action brought
in such court or any defense of inconvenient forum for the maintenance of such dispute. Each of
the Parties agrees that a judgment in any such dispute may be enforced in other jurisdictions by
suit on the judgment or in any other manner provided by Law.

(b) Each of the Parties hereby consents to process being served by any other Party in
any Action by delivery of a copy thereof in accordance with the provisions of Section 9.2;
provided, however, that such service will not be effective until the actual receipt thereof by the
Party being served.

(c) Each Party to this Agreement waives any right to trial by jury in any Action
regarding this Agreement or any provision hereof.
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Section 9.9 Interpretation; Construction.

(a) The Table of Contents, Article and Section headings contained in this Agreement
are solely for the purpose of reference, are not part of the agreement of the Parties and shall not in
any way affect the meaning or interpretation of this Agreement.

(b) Unless otherwise specified in this Agreement or the context otherwise requires:
(1) the words “hereof,” “herein” and “hereunder” and words of similar import, when used in this
Agreement, shall refer to this Agreement as a whole and not to any particular provision of this
Agreement; (ii) any reference to the masculine, feminine or neuter gender shall include all genders,
the plural shall include the singular and the singular shall include the plural; (iii) all Preamble,
Recital, Article, Section, clause, Schedule and Exhibit references used in this Agreement are to the
preamble, recitals, articles, sections, clauses, schedules and exhibits to this Agreement;
(iv) wherever the word “include,” “includes” or “including” is used in this Agreement, it shall be
deemed to be followed by the words “without limitation;” (v) the terms “date hereof” and “date of
this Agreement” mean the date first written above; (vi) with respect to the determination of any
period of time, the word “from” means “from and including” and the words “to” and “until” each
means “to but excluding”; (vii) (A) any reference to “days” means calendar days unless Business
Days are expressly specified and (B) any reference to “months” or “years” shall mean calendar
months or calendar years, respectively, in each case unless otherwise expressly specified; (viii) the
word “extent” in the phrase “to the extent” shall mean the degree to which a subject or other thing
extends and such phrase shall not mean simply “if”; (ix) each accounting term not otherwise
defined in this Agreement has the meaning commonly applied to it in accordance with GAAP;
(x) the term “made available” means made available in the Data Room and accessible by Buyer
and its Representatives at least two Business Days prior to the date hereof; (xi) a reference herein
to $ or dollars is to U.S. dollars; and (xii) references herein to an agreement, instrument, or other
document means such agreement, instrument, or other document as amended, supplemented, and
modified from time to time to the extent permitted by the provisions thereof.

(©) Unless otherwise specified in this Agreement, any deadline or time period set forth
in this Agreement that by its terms ends on a day that is not a Business Day shall be automatically
extended to the next succeeding Business Day.

(d) Unless otherwise specified in this Agreement or the context otherwise requires, all
references to any (i) statute in this Agreement include the rules and regulations promulgated
thereunder and all applicable guidance, guidelines, bulletins or policies issued or made in
connection therewith by a Governmental Entity, and (i1) Law in this Agreement shall be a reference
to such Law as amended, re-enacted, consolidated or replaced as of the applicable date or during
the applicable period of time.

(e) Unless otherwise specified in this Agreement all references in this Agreement to
this Agreement mean this Agreement (taking into account the provisions of Section 9.3) as
amended, supplemented or otherwise modified from time to time in accordance with Section 9.3.

§)) With regard to each and every term and condition of this Agreement, the Parties
understand and agree that the same have or has been mutually negotiated, prepared and drafted,
and that if at any time the Parties desire or are required to interpret or construe any such term or
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condition or any agreement or instrument subject thereto, no consideration shall be given to the
issue of which Party actually prepared, drafted or requested any term or condition of this
Agreement.

(2) All capitalized terms in this Agreement (including the Exhibits and Schedules
hereto) shall have the meaning set forth in Exhibit A, except as otherwise specifically provided
herein. Each of the other capitalized terms used in this Agreement has the meaning set forth where
such term is first used or, if no meaning is set forth, the meaning required by the context in which
such term is used. The definitions of terms herein shall apply equally to the singular and plural
forms of the terms defined.

Section 9.10  Severability. The provisions of this Agreement shall be deemed severable
and the invalidity or unenforceability of any provision shall not affect the validity or enforceability
of the other provisions hereof. If any provision, covenant or restriction of this Agreement is held
by a court of competent jurisdiction or other authority of competent jurisdiction to be invalid, void
or unenforceable, or the application of such provision, covenant or restriction to any Person or any
circumstance, is held by a court of competent jurisdiction or other authority to be invalid, void or
unenforceable, (a) a suitable and equitable provision shall be negotiated in good faith by the Parties
so as to carry out, so far as may be valid and enforceable, the intent and purpose of such invalid or
unenforceable provision and (b) the remainder of this Agreement and the application of such
provision, covenant or restriction to other Persons or circumstances shall not be affected by such
invalidity or unenforceability, nor shall such invalidity or unenforceability affect the validity or
enforceability of such provision, or the application of such provision, in any other jurisdiction and
the remainder of the terms, provisions, covenants and restrictions of this Agreement shall remain
in full force and effect and shall in no way be affected, impaired or invalidated.

Section 9.11  Counterparts; Signatures. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original, and all of which shall constitute one and
the same Agreement. This Agreement may be executed by .pdf signature and a .pdf signature shall
constitute an original for all purposes.

Section 9.12  Bulk Transfer Laws. The Parties intend that, under section 363(f) of the
Bankruptcy Code, the transfer of the Transferred Assets shall be free and clear of any encumbrances
arising out of bulk transfer Laws, and the Parties shall take such steps as may be necessary or
appropriate to so provide in the Sale Order. In furtherance of the foregoing, each Party hereby
waives compliance by the Parties with “bulk sales,” “bulk transfers” or similar Laws in respect of
the Transactions.

Section 9.13  Non-Recourse. All Actions (whether in contract or in tort, in Law or in
equity, or granted by statute) that may be based upon, in respect of, arise under, out or by reason
of, be connected with, or related in any manner to this Agreement or the Transactions may be made
only against (and are expressly limited to) the Persons that are expressly identified as Parties
(the “Contracting Parties”). No Person who is not a Contracting Party, including any director,
officer, employee, incorporator, member, partner, manager, equityholder, Affiliate, agent, attorney
or Representative of, or any financial advisor or lender to, a Contracting Party (“Non-Party
Affiliates™), shall have any Liability (whether in contract or in tort, in Law or in equity, or granted
by statute or based upon any theory that seeks to impose Liability of an entity party against its
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owners or Affiliates) for any Actions, obligations or Liabilities arising under, out of, in connection
with or related in any manner to this Agreement or the Transactions or based on, in respect of, or
by reason of this Agreement (or the negotiation, execution, performance or breach thereof) or the
Transactions; and, to the maximum extent permitted by Law, each Contracting Party waives and
releases all such Liabilities, claims and obligations against any such Non-Party Affiliates. Without
limiting the foregoing, to the maximum extent permitted by Law, (a) each Contracting Party hereby
waives and releases any and all rights, claims, demands, or causes of action that may otherwise be
available at Law or in equity, or granted by statute, to avoid or disregard the entity form of a
Contracting Party or otherwise impose Liability of a Contracting Party on any Non-Party Affiliate,
whether granted by statute or based on theories of equity, agency, control, instrumentality, alter
ego, domination, sham, single business enterprise, piercing the veil, unfairness, undercapitalization,
or otherwise, and (b) each Contracting Party disclaims any reliance upon any Non-Party Affiliates
with respect to the performance of this Agreement or the Transactions or any representation or
warranty made in, in connection with, or as an inducement to this Agreement. The Parties
acknowledge and agree that the Non-Party Affiliates are intended third party beneficiaries of this
Section 9.13.

Section 9.14  Seller Designation. Each Seller hereby designates Sequential to execute any
and all instruments, certificates or other documents on behalf of such Seller, and to do any and all
other acts or things on behalf of such Seller, which Sequential may deem necessary or advisable,
or which may be required pursuant to this Agreement, any other Transaction Document or
otherwise, in connection with the consummation of the transactions contemplated hereby or thereby
and the performance of all obligations hereunder or thereunder, including the exercise of the power
to: (a) execute any other Transaction Document on behalf of such Seller, (b) act for such Seller with
respect to any determination of the Estimated Cash Consideration and the Final Cash Consideration
under this Agreement, (c) give and receive notices and communications to or from Buyer relating
to this Agreement, any other Transaction Document or any of the transactions and other matters
contemplated hereby or thereby, (d) agree to, object to, negotiate, resolve, enter into settlements
and compromises of, demand arbitration or litigation of, and comply with orders of arbitrators or
courts with respect to, any dispute between Buyer, on the one hand, and Sellers, on the other hand,
in each case relating to this Agreement, any other Transaction Document or any of the transactions
and other matters contemplated hereby or thereby, (e) grant any waiver, consent or approval, or
election, and making any filings with any Governmental Entity, on behalf of such Seller under this
Agreement or any other Transaction Document, and (f) take all actions necessary or appropriate in
the judgment of Sequential for the accomplishment of the foregoing. Sequential shall have authority
and power to act on behalf of each other Seller with respect to the disposition, settlement or other
handling of all claims under this Agreement and any other Transaction Document and all rights or
obligations arising hereunder or thereunder. Each Seller shall be bound by all actions taken and
documents executed by Sequential in connection with this Agreement and any other Transaction
Document, and Buyer shall be entitled to rely on any action or decision of Sequential. The
appointment of Sequential as each other Seller’s attorney-in-fact revokes any power of attorney
heretofore granted that authorized any other Person or Persons to represent any such Seller with
regard to this Agreement or any other Transaction Document. The appointment of Sequential as
attorney-in-fact pursuant hereto is coupled with an interest and is irrevocable.
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Section 9.15  No Personal Liability. This Agreement shall not create or be deemed to
create or permit any personal liability or obligation on the part of any direct or indirect stockholder
of Sellers or Buyer or any officer, director, employee, Representative or investor of any Party.

Section 9.16  Disclosure Schedules. The representations and warranties of Sellers set
forth in this Agreement are made and given subject to the disclosures in the Disclosure Schedules.
Where a reference is made only to a particular disclosed document, the full contents of the document
are deemed to be disclosed. Inclusion of information in the Disclosure Schedules will not be
construed (i) as an admission that such information is material to the Business, (ii) as an admission
of Liability or obligation of any Seller to any third Person, or (ii1) to mean that such information is
required to be disclosed by this Agreement. The specific disclosures set forth in the Disclosure
Schedules have been organized to correspond to section references in this Agreement to which the
disclosure is most likely to relate, together with appropriate cross-references when disclosure is
applicable to other sections of this Agreement; provided, however, that any disclosure in any section
of the Disclosure Schedules will apply to and will be deemed to be disclosed in any other section
of the Disclosure Schedules, so long as the applicability of such disclosure is reasonably apparent
on its face. It is understood and agreed that the specification of any dollar amount in the
representations and warranties or covenants contained in this Agreement or the inclusion of any
specific item in the Disclosure Schedules is not intended to imply that such amounts or higher or
lower amounts, or the items so included or other items, are or are not material, and no Party or other
Person shall use the fact of the setting of such amounts or the fact of the inclusion of any such item
in the Disclosure Schedules in any dispute or controversy as to whether any obligation, item or
matter not described in this Agreement or included in the Disclosure Schedules is or is not material
for purposes of this Agreement. Nothing in this Agreement (including the Disclosure Schedules)
shall be deemed an admission by either Party or any of its Affiliates, in any Action, that such Party
or any such Affiliate, or any third party, is or is not in breach or violation of, or in default in, the
performance or observance of any term or provisions of any Contract or Law.

[Signature Page Follows]
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IN WITNESS WHEREOF, the Parties have executed or caused this Agreement to be executed as
of the date first written above.

GAINLINE GALAXY HOLDINGS LLC

Name: Allan Weinstein
Title: President

[Signature Page to Asset Purchase Agreement]
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SEQUENTIAL BRANDS GROUP, INC.

- Lonade PeSants

By

Name: Lorraine DiSanto

Title: Chief Financial Officer
GALAXY BRANDS LLC
By: L omame DeSants

Name: Lorraine DiSanto
Title: Chief Financial Officer & Treasurer

THE BASKETBALL MARKETING
COMPANY, INC.

By: Loname Pelants

Name: Lorraine DiSanto
Title: Chief Financial Officer & Treasurer

AMERICAN SPORTING GOODS CORP
L omnaene DPrant?

By:

Name: Lorraine DiSanto

Title: Chief Financial Officer & Treasurer
GAIAM AMERICAS, INC.
By: L srnane Prdants

Name: Lorraine DiSanto
Title: Chief Financial Officer & Treasurer

[Signature Page to Asset Purchase Agreement]
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EXHIBIT A
Definitions

Unless otherwise defined in this Agreement, the following terms have the meaning
specified in this Exhibit A.

“Action” means any action, suit, petition, plea, charge, claim, counterclaim,
demand, hearing, inquiry, right, cause of action, complaint, grievance, summons, litigation,
investigation, prosecution, contest, inquest, audit, examination, proceeding (including any
civil, criminal, administrative, investigative or appellate proceeding), mediation,
arbitration or other similar matter.

“Actual Spend” means the amount actually paid by Sellers or their Affiliates in the
current calendar year with respect to marketing expenses for the Business as of the Closing
Date.

“Additional Assumed Contracts” means the executory Seller Contracts listed on
Schedule 1.1(f) as modified by Buyer from time to time pursuant to Section 1.5(d) between
the date hereof and two Business Days prior to the Closing Date (the “Additional Assumed
Contracts Schedule™).

“Additional Assumed Contracts Schedule” has the meaning set forth in the
definition of “Additional Assumed Contracts”.

“Additional Cash Consideration” means such additional amount of cash, if any, that
Buyer may determine in its sole discretion to fund at Closing.

“Additional Rejected Contracts” means all Contracts other than the Closing
Assumed Contracts and Additional Assumed Contracts that Buyer designates to reject from
time to time as set forth on the Rejected Contracts Schedule pursuant to Section 1.5(d)(ii)
prior to the Designation Deadline.

“Affiliate” means, with respect to any Person, any other Person directly or
indirectly controlling, controlled by or under common control with such Person as of the
date on which, or at any time during the period for which, the determination of affiliation
is being made (for purposes of this definition, the term “control” (including the correlative
meanings of the terms “controlled by” and “under common control with), as used with
respect to any Person, means the possession, direct or indirect, of the power to direct or
cause the direction of the management and policies of such Person, whether through the
ownership of voting securities, by contract or otherwise).

13

Agreement” has the meaning set forth in the Preamble.

“Allocation Notice of Objection” has the meaning set forth in Section 6.4(d)(i).

“Alternative Transaction” means any reorganization, merger, transaction,
consolidation, business combination, joint venture, partnership, sale of assets, financing
(debt or equity), or restructuring or similar transaction of or by any Seller involving any of
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the Transferred Assets other than to Buyer pursuant to this Agreement; provided, however,
that an Alternative Transaction shall not include pursuit of confirmation of a Chapter 11
plan of liquidation if it does not and will not delay, and is not inconsistent with, the
transactions contemplated by this Agreement, confirmation of which plan shall take place
solely following the Bankruptcy Court’s entry of the Sale Order, with the occurrence of
any “effective date” or similar concept under such plan subject to the occurrence of the
Closing Date.

“AML Laws” has the meaning set forth in Section 3.9(e).

“Asset Taxes” means ad valorem, property, excise, severance, production, sales,
use or similar Taxes (excluding, for the avoidance of doubt, any Income Taxes and Transfer
Taxes) based upon or measured by the ownership or operation of the Business.

“Assigned Actions” has the meaning set forth in Section 1.1(f).

“Assumed Accounts Payable” has the meaning set forth in Section 1.3(b).

“Assumed Liabilities™ has the meaning set forth in Section 1.3.

“Assumption and Assignment Agreements” has the meaning set forth in Section

2.4(c).

“Auction” has the meaning set forth in the Bid Procedures Order.

“Audit Firm” has the meaning set forth in Section 2.2(¢).

“Avoidance Action” means any avoidance claims, right, recovery, subordination
or cause of action or remedies under Chapter 5 of the Bankruptcy Code, including any
proceeds thereof, and any analogous state law claims and proceeds thereof, in each case,
that relates to the Transferred Assets or the Business.

(13

Backup Bid” has the meaning set forth in the Bid Procedures.

“Backup Bidder” has the meaning set forth in the Bid Procedures.

“Bankruptcy Code” means Title 11 of the United States Code,
11 U.S.C. § 101 ef seq.

“Bankruptcy Court” has the meaning set forth in the Recitals.

“Bankruptcy Proceeding” has the meaning set forth in the Recitals.

“Benefit Plan” means each “employee benefit plan” within the meaning of
Section 3(3) of ERISA (whether or not subject to ERISA) and all other compensation and
benefits plans, policies, trust funds, programs, arrangements or payroll practices, including
Multiemployer Plans, and each other stock purchase, stock option, restricted stock, profit
sharing, pension, savings, severance, retention, employment, consulting, commission,
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change-of-control, collective bargaining, bonus, incentive, deferred compensation,
employee loan, fringe benefit, insurance, welfare, post-retirement health or welfare, health,
life, tuition refund, service award, company car, scholarship, relocation, disability,
accident, sick pay, sick leave, accrued leave, vacation, holiday, termination,
unemployment, restrictive covenant, and other benefit plan, policy, trust fund, program,
arrangement or payroll practice, whether or not subject to ERISA (including any related
funding mechanism now in effect or required in the future), whether formal or informal,
oral or written, funded, unfunded, insured or self-insured, in each case, that is sponsored,
established, maintained, contributed to or required to be contributed to by the Sellers or
any of their respective Affiliates, or under which the Sellers or any of their respective
Affiliates has any current or potential Liability.

“Bid Procedures” has the meaning set forth in the Bid Procedures Order.

“Bid Procedures Motion™ has the meaning set forth in Section 5.1.

“Bid Procedures Order” means an order entered by the Bankruptcy Court in the
form of Exhibit D, with only such material changes as acceptable to Sellers and Buyer in
their respective sole discretion.

“Bid Protections” means the Seller Termination Fee.

“Bill of Sale” has the meaning set forth in Section 2.4(d).

“Budget” means the 2021 annual budget for the Business approved and adopted by
Sequential as set forth on Schedule 6.2.

“Business” has the meaning set forth in the Recitals.

“Business Day” means any day ending at 11:59 p.m., prevailing Eastern time, other
than a Saturday, a Sunday, a day on which banks in New York, New York are authorized
or required by Law, executive order or other governmental action to close.

“Buyer” has the meaning set forth in the Preamble.

“Buyer Consulting Agreement” means the Consulting Agreement between Galaxy
Universal LLC and Seller effective as of January 1, 2021, as amended.

“Buyer Designee” has the meaning set forth in Section 1.9.

“Buyer Material Adverse Effect” means effect, event, change, occurrence,
condition or state of facts that, individually or in the aggregate, is or would reasonably be
expected to materially and adversely hinder or delay Buyer’s ability to consummate the
Transactions and to fulfill and perform its covenants and obligations under this Agreement
and the other Transaction Documents.

“Buyer Termination Fee” means an amount equal to $16,650,000.
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“Carve-Out” has the meaning given to it in the DIP Order.

“Cash” means all cash, cash equivalents and liquid investments, including
marketable securities, bank deposits, investment accounts and similar items, excluding any
security deposits or similar restricted cash and cash equivalents.

“Cash Consideration” means an amount equal to (a) $55,500,000, less (b) the
Delinquent Accounts Receivable Deficiency, less (¢) 50% of any amounts related to the
East Asia Delinquent Accounts Receivable collected by Sellers between the date hereof
and the Closing, less (d) the Closing Assumed Accounts Payable, less (e) the Marketing
Adjustment, plus (f) the Additional Cash Consideration; provided, that there shall be no
duplication that results in the Cash Consideration being reduced twice by the same liability.

“Closing” has the meaning set forth in Section 2.3.

“Closing Assumed Accounts Payable” means the Assumed Accounts Payable as of
the Closing.

“Closing Assumed Contracts” has the meaning set forth in Section 1.1(d), except
to the extent included in Excluded Assets.

“Closing Date” has the meaning set forth in Section 2.3.

“Closing Date Statement” has the meaning set forth in Section 2.2(a).

“Code” means the Internal Revenue Code of 1986, as amended through the date
hereof.

“Commitment Letters” has the meaning set forth in Section 4.4(a).

“Confidentiality Agreement” means the Confidentiality and Nondisclosure
Agreement, dated as of January 25, 2021 by and between Sequential and Buyer.

“Contract” means any contract, agreement, lease, sublease, license, sublicense,
settlement, use agreement, occupancy agreement, permit, concession, franchise, note,
bond, loan or credit agreement, mortgage, indenture, obligation, instrument, promise,
undertaking, trust document, insurance policy, purchase order, commitment or other
arrangement or understanding (in each case whether written or oral), and any amendments,
modifications or supplements thereto.

“Contracting Parties” has the meaning set forth in Section 9.13.

99 66

“COVID-19 Measures” means (i) any quarantine, “shelter in place,” “stay at
home,” workforce reduction, social distancing, shut down, closure, sequester or any other
Law or Order, decree, judgment, injunction or other legal requirement, directive, guideline
or recommendation by any Governmental Entity in connection with or in response to
COVID-19, (ii)) any measures, changes in business operations or other practices,
affirmative or negative, adopted in good faith by Sellers directly or indirectly (A) for the
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protection of the health or safety of Sellers’ employees, customers, vendors, service
providers or any other persons, (B) to preserve the assets utilized in connection with the
business of Sellers, or (C) that are otherwise substantially consistent with actions taken by
other companies in the industries or geographic regions in which Sellers operate, in each
case, in connection with or in response to COVID-19 or (iii) any change, event, occurrence
or effect of any of the matters contemplated by clause (i) or (ii) of this definition.

“Cure Costs” means the monetary amounts that must be paid under Sections
365(b)(1)(A) and (B) of the Bankruptcy Code in connection with the assumption and/or
assignment of any Closing Assumed Contract or Additional Assumed Contract, or as
otherwise agreed upon by the Parties, or determined by the Bankruptcy Court pursuant to
the procedures in the Bid Procedures Order and set forth on Schedule 1.5(c).

“Data Protection Laws” means all applicable Laws pertaining to data protection,
data privacy, data security, cybersecurity, cross-border data transfer, and general consumer
protection laws as applied in the context of data privacy, data breach notification, electronic
communication, telephone and text message communications, marketing by email or other
channels, and other similar laws.

“Data Protection Requirements” has the meaning set forth in Section 3.16(a).

“Data Room” means that certain virtual data room hosted by Intralinks with the
project name “Project Sea Breeze” and made accessible to Buyer and its Representatives.

“Debt Commitment Letter” has the meaning set forth in Section 4.4(a).

“Debt Financing” has the meaning set forth in Section 4.4(a).

“Debt Financing Failure™ has the meaning set forth in Section 8.3(b).

“Debt Financing Sources” has the meaning set forth in Section 4.4(a).

“Debtors” means Sequential Brands Group, Inc., SQBG, Inc., Sequential
Licensing, Inc., William Rast Licensing, LLC, Heeling Sports Limited, Brand Matter,
LLC, SBG FM, LLC, Galaxy Brands LLC, The Basketball Marketing Company, Inc.,
American Sporting Goods Corporation, LNT Brands LLC, Joe’s Holdings LLC, Gaiam
Brand Holdco, LLC, Gaiam Americas, Inc., SBG-Gaiam Holdings, LLC, SBG Universe
Brands, LLC, and GBT Promotions LLC.

“Delinquent Accounts Receivable” means the accounts receivable from the licenses
set forth on Schedule 1.1(a)(i) and the East Asia Delinquent Accounts Receivable.

“Delinquent Accounts Receivable Deficiency” means the amount by which the
Delinquent Accounts Receivable (including Delinquent Accounts Receivable converted to
guaranteed minimum royalties, but excluding the East Asia Delinquent Accounts
Receivable), is lower than $26,675,000 at the Closing.

“Designation Deadline” has the meaning set forth in Section 1.5(d).
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“DIP Order” means any interim or final order entered by the Bankruptcy Court
approving debtor in possession financing and/or use of cash collateral in the Bankruptcy
Proceedings, which shall be in form and substance satisfactory to Buyer in its sole
discretion.

“Disclosure Schedules” means the Disclosure Schedules attached hereto.

“Dispute Notice” has the meaning set forth in Section 2.2(c).

“East Asia A/R Payment” has the meaning set forth in Section 6.13(b).

“East Asia Delinquent Accounts Receivable” means the accounts receivable set
forth on Schedule 1.1(a)(ii) or sale proceeds from the sale of such accounts receivable.

“Environmental Law” means all Laws, contractual obligations and all common law
concerning public health and safety, worker health and safety, and pollution or protection
of the environment, including, without limitation, all those relating to the presence, use,
production, generation, handling, transportation, treatment, storage, disposal, distribution,
labeling, testing, processing, discharge, release, threatened release, control or cleanup of
any hazardous materials, substances or wastes, chemical substances or mixtures, pesticides,
pollutants, contaminants, toxic chemicals, petroleum products or byproducts, asbestos,
polychlorinated biphenyls, noise or radiation.

“Environmental Liability” means any Liability arising under Environmental Law,
including (a) any Liability relating to, arising from or with respect to (i) any actual or
alleged violation of any Environmental Law, (ii) any actual or alleged generation, use,
handling, transportation, storage, treatment, disposal, Release, or threatened Release of, or
exposure to, any Hazardous Substances at any facility or location, and (iii) any Liability
arising under Environmental Law relating to, arising from or with respect to any formerly
owned, leased, or operated properties or any former, closed, divested, or discontinued
business operations, and (b) any Liabilities arising under Environmental Law assumed or
retained by contract, operation of law, or otherwise.

“Equity Commitment Letter” has the meaning set forth in Section 4.4(a).

“Equity Financing Sources” has the meaning set forth in Section 4.4(a).

“ERISA” means the Employee Retirement Income Security Act of 1974, as
amended, and the regulations promulgated thereunder.

“Escrow Account” means the account into which the Escrow Amount is deposited.

“Escrow Agent” means Kurtzman Carson Consultants, LLC.

“Escrow Agreement” means that certain Fund Services Agreement to be entered
into as of the Closing Date, among Sequential, Buyer and the Escrow Agent, based upon
the form attached as Exhibit G with such customary changes as are mutually agreed by the
Parties prior to the Closing.
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“Escrow Amount” means $1,665,000.

“Escrow Excess Amount” has the meaning set forth in Section 2.2(e).

“Estimated Cash Consideration” has the meaning set forth in Section 2.1(b).

“Estimated Closing Statement” has the meaning set forth in Section 2.1(b).

“Estimated Debt Consideration” means indebtedness of Buyer or its Subsidiaries
in an amount equal to $227,500,000, less the Additional Cash Consideration, less the
Estimated Royalty Adjustment.

“Excluded Assets” has the meaning set forth in Section 1.2.

“Excluded Contracts” has the meaning set forth in Section 1.2(1).

“Excluded Employee Liabilities” means (i) any and all Liabilities, including any
Actions, obligations, payments, costs, expenses or disbursements that Sellers or any of their
respective Affiliates owes or is obligated to provide, whether currently, prospectively or
on a contingent basis, whether prior to, on, or following the Closing, in each case, with
respect to any current or former employee of, or other service provider to, any of Sellers or
any of their respective Affiliates (or any of their respective covered dependents,
beneficiaries and estates), in connection with any such individual’s employment with
and/or engagement by Sellers or any of their respective Affiliates, or the termination
thereof, and (ii) any and all Liabilities and obligations, payments, costs, expenses or
disbursements which arise under or relate to any Benefit Plan or any other employee benefit
plan or arrangement.

“Excluded Liabilities™ has the meaning set forth in Section 1.4.

“Expense Reimbursement Amount” means an amount equal to $1,500,000.

“FCPA” has the meaning set forth in Section 3.9(c).

“Final Allocation Statement” has the meaning set forth in Section 6.4(d)(i).

“Final Cash Consideration” has the meaning set forth in Section 2.2(a).

“Final Debt Consideration” means indebtedness of Buyer or its Subsidiaries in an
amount equal to $227,500,000, less the Additional Cash Consideration, less the Final
Royalty Adjustment.

“Final Order” means an Order (a) as to which no appeal, leave to appeal, notice of
appeal, motion to amend or make additional findings of fact, motion to alter or amend
judgment, motion for rehearing or motion for new trial has been timely filed (in cases in
which there is a date by which such filing is required to occur, or, if any of the foregoing
has been timely filed, it has been disposed of in a manner that upholds and affirms the
subject order in all respects without the possibility for further appeal thereon), (b) in respect
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of which the time period for instituting or filing an appeal, leave to appeal, motion for
rehearing or motion for new trial shall have expired (in cases in which such time period is
capable of expiring), and (c) as to which no stay is in effect; provided, however, that if no
person, entity or governmental unit has specifically questioned, challenged or objected to
the good faith (as such term is used within the meaning of section 363 of the Bankruptcy
Code) of Buyer at or before the time of entry of the Sale Order (any such question,
challenge or objection, a “Good Faith Objection”), and the Sale Order is not subject to a
pending appeal, vacatur, reversal or motion for reconsideration based on a Good Faith
Objection or the Bankruptcy Court’s determination that Buyer is a good faith purchaser
within the meaning of section 363 of the Bankruptcy Code, and is not subject to a stay, as
of the Closing, then the Sale Order need only have been entered by the Bankruptcy Court
and be in full force and effect and not subject to a stay as of the Closing in order to be
considered a Final Order for purposes of Section 5.1(b) and Section 7.1(c) hereof.

“Financing” has the meaning set forth in Section 4.4(a).

“Financing Cooperation Request” has the meaning set forth in Section 6.8(a).

“Financing Sources” has the meaning set forth in Section 4.4(a).

“Fraud” means actual and intentional fraud with respect to Articles III and IV
hereof that involves a knowing and intentional misrepresentation therein with the intent
that the other Party rely thereon, and for the avoidance of doubt, does not include
constructive fraud or other claims based on constructive knowledge, negligent
misrepresentation, recklessness or similar theories.

“Fundamental Representations” means the representations and warranties of Sellers
set forth in Section 3.1 (Organization; Good Standing; Qualification and Power), Section
3.2 (Authorization), Section 3.10 (Brokers and Finders) and Section 3.12(a) (Title to
Transferred Assets).

“GAAP” means United States generally accepted accounting principles.

“Governmental Entity” means any domestic or foreign governmental or regulatory
authority, agency, commission, body, court or other legislative, executive or judicial
governmental entity.

“Hazardous Substance” means any chemical, pollutant, contaminant, or material,
waste or substance, whether hazardous, toxic, deleterious, radioactive, noxious, harmful,
or otherwise, petroleum and petroleum products, by-products, derivatives or wastes,
greenhouse gases, asbestos or asbestos-containing materials or products, per- and
polyfluoroalkyl substances, polychlorinated biphenyls (PCBs) or materials containing
same, lead or lead-based paints or materials, pesticides, radon, fungus, mold in quantities
or concentrations that may adversely affect human health or materially affect the value or
utility of the building(s) in which it is present, or other substances that may have an adverse
effect on human health or the environment.
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“Holdings Second A&R LLC Agreement” has the meaning set forth in Section

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976.

“Identified Contract” has the meaning set forth in Section 1.5(c).

“Income Taxes” means any income, franchise or similar Taxes.

“Indebtedness” means, with respect to any Person, without duplication, the
outstanding principal amount of, accrued and unpaid interest on, and other payment
obligations (including any prepayment premiums or penalties payable as a result of the
repayment thereof) arising under, any obligations consisting of (i) indebtedness for
borrowed money or indebtedness issued in substitution or exchange for borrowed money
for the deferred purchase price of property or services, (ii) indebtedness evidenced by any
note, bond, debenture or other debt security, (iii) all obligations under financing or capital
leases, including obligations created or arising under any conditional sale or other title
retention agreement, or incurred as financing, (iv) all deferred obligations to reimburse any
bank or other Person in respect of amounts paid or advance under a letter of credit, surety
bond, performance bond or other instrument and (v) all Indebtedness of others guaranteed,
directly or indirectly by such Person or as to which such person has an obligation
(contingent or otherwise that is substantially the economic equivalent of a guarantee or that
is otherwise recognized in the financial statements of such Person).

“Intellectual Property” means all intellectual property rights arising in any
jurisdiction of the world, including with respect to any of the following: (a) trademarks,
service marks, trade dress, trade names, and other indicia of origin, applications and
registrations for the foregoing, and all goodwill associated therewith and symbolized
thereby (collectively, “Trademarks”); (b) inventions (whether or not patentable),
discoveries, improvements, ideas, know-how, formulas, methodology, models, algorithms,
systems, processes, technology, patents and patent applications, including divisionals,
continuations, continuations-in-part and renewal applications, and including renewals, re-
examinations, extensions and reissues; (c¢) trade secrets and rights in confidential
information or information, in each case that derive independent economic value from not
generally being known to the public; (d) copyrightable works, works of authorship,
software (including interpretive code or source code, object code, development
documentation, programming tools, drawings, specifications and data), copyrights,
applications and registrations therefor, and renewals, extensions, restorations and
reversions thereof and all moral rights thereof; (e) Internet domain names; (f) social media
accounts, identifiers and designations; and (g) all other proprietary rights or similar rights
recognized in any jurisdiction around the world.

“Intracompany Payables” means all account, note or loan payables recorded on the
books of Sellers or any of their respective Affiliates (the “Seller Payor™) for goods or
services purchased by or provided to the Seller Payor, or advances (cash or otherwise) or
any other extensions of credit to the Seller Payor, in each case, from any such other Seller
or any of its Affiliates (other than the Seller Payor), whether current or non-current.
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“Intracompany Receivables” means all account, note or loan receivables recorded
on the books of Sellers or any of their respective Affiliates (the “Seller Payee™) for goods
or services sold or provided by the Seller Payee or advances (cash or otherwise) or any
other extensions of credit made by the Seller Payee, in each case, to any such other Seller
or any of its Affiliates (other than the Seller Payee), whether current or non-current.

13

[P Assignment” has the meaning set forth in Section 3.13(e).

“Knowledge” means, with respect to Sellers, the actual knowledge (after reasonable
inquiry) of the Persons set forth on Schedule 1.1(e)(i), and, with respect to Buyer, the actual
knowledge (after reasonable inquiry) of the Persons set forth on Schedule 1.1(e)(ii).

“Law” means any federal, state, provincial, local, or municipal law, statute or
ordinance, common law, or any rule, regulation, standard, judgment, order, writ,
injunction, subpoena, discovery request, including interrogatory, decree, arbitration award,
or agency requirement of any Governmental Entity.

“Legislation” has the meaning set forth in Section 3.9(c).

“Liabilities” means any and all claims (as defined in the Bankruptcy Code), debts,
liabilities, commitments and obligations of any kind, whether fixed, contingent or absolute,
matured or unmatured, liquidated or unliquidated, accrued or not accrued, asserted or not
asserted, known or unknown, express or implied, primary or secondary, direct or indirect,
determined, determinable or otherwise, due or to become due, whenever or however arising
(including, whether arising out of any contract or tort based on negligence or strict
liability).

“Lien” means, with respect to any property or asset, all pledges, liens, mortgages,
charges, encumbrances, hypothecations, claims, options, rights of first refusal, rights of
first offer, easements, servitudes, licenses to use, occupancy agreements, encroachments,
transfer restrictions or other similar rights and security interests of any kind or nature
whatsoever.

“Lien Release Letters” means one or more release letters or termination statements
or customary release documentation in the applicable jurisdiction with respect to
obligations under the Prepetition Credit Agreements with respect to which a Lien is granted
on the Transferred Assets or the Business, in form and substance reasonably satisfactory
to Buyer, which letters and other instruments provide that all obligations of the Business
in respect of such obligations (including any guaranty thereof), and all Liens on the
Transferred Assets or any asset of the Business securing such obligations, in each case,
shall be released and terminated effective concurrently with the Closing with no Liability
to Buyer or any of its Affiliates, unless, in each case above, such release has been included
in the Sale Order.

“Marketing Adjustment” means an amount, which may be positive or negative,
equal to the Targeted Spend minus the Actual Spend.
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“Material Adverse Effect” means any effect, event, change, occurrence, condition
or state of facts which (A) is or would reasonably be expected to be, individually or when
considered together with any other effects, events, changes, occurrences, conditions or
states of facts, materially adverse to the financial condition, assets, liabilities, business or
results of operations of the Business, taken as a whole; provided, however, that in no event
shall an effect, event, change, occurrence, condition or state of fact occurring after the date
hereof and resulting from the following, either alone or in combination, be deemed to
constitute or be taken into account in determining whether there has occurred a Material
Adverse Effect: (i) any change in interest or exchange rates or in the United States or
foreign economies or financial, banking, capital, credit, or securities markets in general;
(1) any economic conditions that generally affect the industries or markets in which Sellers
conduct the Business; (iii) any change arising in connection with acts of God, natural or
manmade disasters, crises, calamities, emergencies, hurricanes, floods, tornados, tsunamis,
earthquakes, epidemics, plagues, pandemics, disease outbreaks or public health events
(including, for the avoidance of doubt, COVID-19), the declaration of a national
emergency, hostilities, acts of war, armed hostilities, sabotage or terrorism (including
cyber-terrorism) or military actions or any escalation or material worsening of any of the
foregoing; (iv) any change in applicable Laws or accounting rules or the interpretation
thereof; (v) any actions required to be taken by Sellers pursuant to this Agreement; (vi) the
public announcement of this Agreement, including (1) the initiation of litigation by any
Person with respect to this Agreement and (2) the impact of such announcement on
relationships, contractual or otherwise, with customers, suppliers, licensors, distributors,
partners, providers and employees; (vii) actions required under this Agreement to obtain
any approval or authorization under applicable antitrust or competition Laws for the
consummation of the Transactions; (viiil) COVID-19 Measures; (ix) any failure to meet
any projections (although the underlying facts and circumstances resulting in such failure
may be taken into account to the extent not otherwise excluded from this definition); or (x)
any actions taken (or omitted to be taken) at the request of or with the consent of Buyer;
provided, however, that with respect to clauses (i), (ii), (iii) and (iv), such effects, events,
changes, occurrences, conditions or states of facts will not be excluded to the extent the
same disproportionately adversely affects the Business, taken as a whole, as compared to
other similarly situated businesses or (B) would reasonably be expected to prevent or
materially delay Sellers from consummating the Transactions.

“Material Contracts” has the meaning set forth in Section 3.8(a).

“Milestone” has the meaning set forth in Section 8.1(d)(ii).

“Multiemployer Plan” means each Benefit Plan that is a “multiemployer plan” as
defined in Section 3(37) or 4001(a)(3) of ERISA or Section 414(f) of the Code.

“Necessary Consent” has the meaning set forth in Section 1.6.

“Non-Party Affiliates™ has the meaning set forth in Section 9.13.

“Notice of Potential Assignment” has the meaning set forth in Section 1.5(c).
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“OFAC” has the meaning set forth in the definition of “Sanction”.

“Order” means any administrative decision or award, decree, injunction, judgment,
order, quasi-judicial decision or award, ruling or writ of any arbitrator, mediator or
Governmental Entity.

“Ordinary Course” means the ordinary and usual course of day-to-day operations
of the Business, consistent with past practices, other than as a result of COVID-19
Measures.

“Organizational Documents” means, with respect to any Person that is not an
individual, such Person’s charter, certificate or articles of incorporation or formation,
bylaws, memorandum or articles of association, operating agreement, limited liability
company agreement, partnership agreement, limited partnership agreement, limited
liability partnership agreement or other similar constituent or organizational documents of
such Person.

“Party” and “Parties” have the meaning set forth in the Preamble.

“Permit” means any consent, license, permit, certificate, clearance, qualification,
franchise, waiver, approval, authorization, certificate, registration, certificate of occupancy
or filing issued by, obtained from or made with a Governmental Entity, other than any
Intellectual Property.

“Permitted Encumbrance” means (a) any Liens that are expressly permitted by the
Sale Order to remain attached to the Transferred Assets following the Closing, (b) any Lien
on the Transferred Assets that will be expunged, released or discharged at the Closing by
operation of the Sale Order, and (c) licenses, covenants not to sue and similar rights granted
with respect to Intellectual Property, in each case, entered into in the Ordinary Course.

“Permitted Post-Closing Encumbrance” means those non-monetary encumbrances,
if any, identified on Schedule 1.1(b) hereto.

“Person” means any natural person, corporation, company, partnership (general or
limited), limited liability company, trust or other entity.

“Personal Information” means information that identifies, relates to, describes, is
reasonably capable of being associated with, or could reasonably be linked, directly or
indirectly, with a particular individual or household, and when referring to a Data
Protection Requirement, has the same meaning as the similar or equivalent term defined
thereunder.

“Petition Date” means the date that Sellers and their affiliated debtors and debtors
in possession commenced the Bankruptcy Proceeding.

“Prepetition Credit Agreements” means, collectively, (i) that certain the Third
Amended and Restated First Lien Credit Agreement, dated as of July 1, 2016 (as amended,
restated, supplemented or modified and in effect as of the date hereof), among Sequential,
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as the borrower, certain Subsidiaries of Sequential, as guarantors, Bank of America, N.A.,
as administrative agent and collateral agent, and the lenders party thereto and (ii) that
certain Third Amended and Restated Credit Agreement, dated as of July 1, 2016 (as
amended, restated, supplemented or modified and in effect as of the date hereof), among
Sequential, as the borrower, certain Subsidiaries of Sequential, as guarantors, Wilmington
Trust, National Association, as administrative agent and collateral agent, and the lenders
party thereto.

“Previously Omitted Contract” has the meaning set forth in Section 1.5(k).

“Previously Omitted Contract Designation” has the meaning set forth in Section

1.5(k).
“Previously Omitted Contract Notice” has the meaning set forth in Section 1.5(1).

“Proposal” means an inquiry, proposal, or offer from, or indication of interest in
making a proposal or offer by, any Person or group (other than Buyer and its Affiliates),
relating to any transaction or series of related transactions (other than the transactions
contemplated by this Agreement), involving the acquisition of a material portion of the
Transferred Assets or all or substantially all of the Sellers’ assets related to the Business.

“Proposed Allocation Statement” has the meaning set forth in Section 6.4(d)(i).

“Purchase Price” means an aggregate of $333,000,000, comprised of (i) the Cash
Consideration, (ii) the Final Debt Consideration and (iii) the Equity Consideration.

“R&W Insurance Policy” means a representation and warranty insurance policy to
be issued in the name of Buyer or any of its Affiliates.

“Rejected Contracts Schedule” has the meaning set forth in Section 1.5(c).

“Rejected Identified Contracts” has the meaning set forth in Section 1.5(c).

“Related Person” means, (i) with respect to an individual (A) the family members
of such individual, including (1) any individual related by lineal consanguinity to such
Person or such Person’s spouse, (2) such Person’s spouse and the spouse of any individual
described in clause (1) preceding and (3) all individuals related by lineal consanguinity to
any of the individuals described in clause (1) or clause (2) preceding, (B) any Affiliate of
such individual or of a member of his family or of a combination of the foregoing and (C)
any Person with respect to which he or one or more members of his family serves as a
director, officer, partner, executor, or trustee (or in a similar capacity) and (i1) with respect
to a Person (other than an individual), (A) an Affiliate of such Person, (B) each Person that
serves as a director, officer, partner, executor, or trustee of such Person (or in a similar
capacity) and (C) any Person with respect to which such Person serves as a general partner
or a trustee (or in a similar capacity).

“Related to the Business” means primarily related to, owned, leased, licensed, used,
held for use or in consignment primarily in connection with the Business as conducted by
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Sellers prior to the Closing; provided, however, for the avoidance of doubt, that corporate
assets of Sellers not dedicated to any particular brand of Sellers, including the GAIAM,
SPRI, Andl, AVIA, and Swisstech brands, shall be deemed not to be “Related to the
Business”.

“Release” means any release, spill, emission, discharge, leaking, pumping,
injection, deposit, placing, disposal, dispersal, leaching or migration into or through the
environment (including, without limitation, ambient air, vapor, surface water, groundwater
and surface or subsurface strata) or into or out of any property, including the movement of
Hazardous Substances through or in the ambient air, vapor, soil, surface water,
groundwater or property, and including the abandonment or discarding of barrels,
containers and other receptacles containing any Hazardous Substances.

“Representatives” means with respect to a Person, such Person’s officers, directors,
employees, stockholders, partners, members, managers, agents, attorneys, accountants,
consultants, advisors and other representatives.

“Royalty Adjustment” means the amount by which the remaining cash payments in
respect of royalties under the AVIA and Swisstech agreements with Walmart at the Closing
is less than $63,500,000. For the avoidance of doubt, in no event shall the Royalty
Adjustment be a negative amount.

“Sale Order” means an order entered by the Bankruptcy Court or other court of
competent jurisdiction approving and authorizing this Agreement and the Transactions
(including, without limitation, approving and authorizing Sellers’ assumption of the
Closing Assumed Contracts and Additional Assumed Contracts pursuant to Section 365 of
the Bankruptcy Code), which Sale Order shall be in the form attached hereto as Exhibit H
to this Agreement, with such changes that are acceptable to Sellers and Buyer in their
respective sole discretion (provided that changes to the Sale Order that do not adversely
affect the Sellers or Buyer need only be reasonably acceptable to Sellers or Buyer, as
applicable).

“Sanction” means any sanction administered or enforced by the United States
Government, including without limitation the Department of the Treasury’s Office of
Foreign Assets Control (“OFAC”), the Department of State, and the United Nations
Security Council, the European Union, Her Majesty’s Treasury or other relevant sanctions
authority.

“Sanctioned Country” has the meaning set forth in Section 3.9(d).

“Sanctioned Persons” has the meaning set forth in Section 3.9(d).
“Securities Act” means the Securities Act of 1933.

“Seller Contracts” means any Contracts to which any Seller is a party.

“Seller Intellectual Property” has the meaning set forth in Section 3.13(a).
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“Seller Payee” has the meaning set forth in the definition of “Intracompany
Receivables.”

“Seller Payor” has the meaning set forth in the definition of “Intracompany
Payables.”

“Seller Portion” means a fraction, the numerator of which is equal to the number of
days elapsed in the calendar month in which the Closing occurs on the Closing Date (but
not, for the avoidance of doubt, including the Closing Date) and the denominator of which
is equal to the total number of days in such calendar month.

“Seller Termination Fee” means an amount equal to $12,987,000 in cash.

“Sellers” has the meaning set forth in the Preamble.

(13

Sequential” has the meaning set forth in the Preamble.

“Shared Receivables” means any receivables of the Business derived from the
calendar month in which the Closing occurs.

“Shortfall Amount” has the meaning set forth in Section 2.2(e).

“Specified Intellectual Property” means the Intellectual Property identified on
Schedule 3.13(a) as potentially not being owned by Sellers or potentially not Related to the
Business.

“Straddle Period” means any Tax period beginning before and ending on or after
the Closing Date.

“Subsidiary” means, with respect to any Person, any other Person of which at least
a majority of the securities or ownership interests having by their terms ordinary voting
power to elect a majority of the board of directors or other Persons performing similar
functions is directly or indirectly owned or controlled by such Person and/or by one or
more of its Subsidiaries.

“Successful Bidder” has the meaning set forth in the Bid Procedures Order.

“Superior Proposal” means a written Proposal that Sequential’s board of directors
determines in good faith, after consultation with outside counsel and its financial advisor,
(1) is more favorable to the Sellers than the Transactions, taking into account all factors that
Sequential’s board of directors deems relevant and (ii) is reasonably likely to be completed
on the terms proposed, taking into account all legal, financial, regulatory and other aspects
of such proposal.

“Targeted Spend” means an amount equal to (x) $1,665,000 multiplied by (y) a
fraction, the numerator of which is equal to the total number of days elapsed in the calendar
year in which the Closing occurs on the Closing Date (but not, for the avoidance of doubt,
including the Closing Date) and the denominator of which is equal to 365.
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“Tax Returns” means any return, report, declaration, claim for refund or
information return or statement relating to Taxes, including any schedule or attachment
thereto and any amendment thereof.

“Taxes” means (a) any and all taxes of any kind, including, without limitation, any
charges or other assessments, all income, profits, environmental, capital stock, stamp, gross
receipts, windfall profits, premium, value added, severance, property, production, sales,
harmonized sales, goods and services, use, occupancy, duty, license, excise, franchise,
payroll, unemployment, employment, disability, escheat and unclaimed property, transfer,
registration, mortgage, withholding or similar taxes and other taxes, duties or assessments
in the nature of a tax, together with any interest, additions or penalties with respect thereto
and any interest in respect of such additions or penalties and (b) any liability for any items
described in cause (a) payable by reason of contract, transferee liability or operation of
Law (including Treasury Regulation Section 1.1502-6) or otherwise.

“Term B Credit Agreement” means that certain Third Amended and Restated Credit
Agreement, dated as of July 1, 2016 (as amended, restated, supplemented or modified and
in effect as of the date hereof), among Sequential, as the borrower, certain Subsidiaries of
Sequential, as guarantors, Wilmington Trust, National Association, as administrative agent
and collateral agent, and the lenders party thereto.

“Term B Lenders” means the lenders party to the Term B Credit Agreement.

“Termination Date” has the meaning set forth in Section 8.1(c)(i).

“Theory of Liability” has the meaning set forth in Section 8.3(d).

“Trademarks” has the meaning set forth in the definition of “Intellectual Property.”

“Transaction Documents” means this Agreement and all other ancillary agreements
to be entered into by, or documentation delivered by, any Party pursuant to this Agreement.

“Transactions” has the meaning set forth in Section 2.3.

“Transfer” means to sell, assign, transfer, convey and deliver.

“Transfer Taxes” has the meaning set forth in Section 6.4.

“Transferred Assets” has the meaning set forth in Section 1.1.

“Transferred Intellectual Property” means the Intellectual Property owned by
Sellers that is Related to the Business, including the Intellectual Property listed on Schedule

3.13(a).
“Transferred Permits” has the meaning set forth in Section 1.1(g).
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Exhibit B
ASSUMPTION AND ASSIGNMENT AGREEMENT

THIS ASSUMPTION AND ASSIGNMENT AGREEMENT (including the exhibits
hereto, this “Assumption and Assignment Agreement”) is made effective as of [®], 2021, by and
among Gainline Galaxy Holdings LLC, a Delaware limited liability company (“Assignee”),
Sequential Brands Group, Inc., a Delaware corporation (“Sequential”), and each Subsidiary of
Sequential listed on the signature pages to this Assumption and Assignment Agreement
(collectively with Sequential, “Assignors™). Assignee and Assignors are collectively referred to as
the “Parties” and individually as a “Party”.

WHEREAS, Assignors intend to commence voluntary proceedings (the “Bankruptcy
Proceeding”) under Chapter 11 of the Bankruptcy Code by filing petitions for relief in the U.S.
Bankruptcy Court for the [®] (the “Bankruptcy Court™);

WHEREAS, pursuant to that certain Asset Purchase Agreement, dated as of August 31,
2021 (as amended or otherwise modified from time to time in accordance with its terms, the
“Agreement”), by and among Assignors and Assignee, Assignors have agreed to Transfer to
Assignee, and Assignee has agreed to assume from Assignors, the entirety of the Assignors’ right,
title and interest in, to and under all of the enumerated assets set forth on Exhibit A (excluding in
each case any assets that would be Excluded Assets), as they exist at the time of the Closing
(collectively, the “Transferred Assets”); and

WHEREAS, the execution, delivery and performance of this Assumption and Assignment
Agreement is an integral part of the transactions contemplated by the Agreement.

NOW, THEREFORE, in consideration of the foregoing, and of the covenants and
agreements contained herein, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Assignors and Assignee agree as follows:

1. All capitalized terms used in this Assumption and Assignment Agreement but not
otherwise defined herein are given the meanings set forth in the Agreement.

2. Effective as of the Closing, (i) Assignors hereby sell, assign, transfer, convey and
deliver to Assignee all right, title and interest of Assignors of any nature whatsoever in, to and
under the Transferred Assets (collectively, the “Assignment”), and (ii) Assignee hereby accepts
the Assignment and assumes from Assignors and otherwise agrees to perform all of the obligations,
terms, covenants and conditions contained in the Transferred Assets, which, by the terms therein,
are required to be performed by Assignors, on the terms and subject to the conditions set forth in
the Agreement.

3. EXCEPT AS EXPRESSLY PROVIDED IN THE AGREEMENT, ASSIGNORS
HAVE NOT MADE, AND ASSIGNORS HEREBY EXPRESSLY DISCLAIM AND NEGATE,
ANY REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, RELATING TO THE
TRANSFERRED ASSETS, IT BEING THE EXPRESS INTENTION OF ASSIGNORS AND
ASSIGNEE THAT ASSIGNEE SHALL ACQUIRE THE TRANSFERRED ASSETS WITHOUT
ANY WARRANTY AS TO MERCHANTABILITY OR FITNESS THEREOF FOR ANY
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PARTICULAR PURPOSE, IN AN “AS IS” CONDITION AND ON A “WHERE IS” BASIS AS
MORE FULLY SET OUT IN SECTION 4.6 OF THE AGREEMENT, EXCEPT, IN EACH
CASE, FOR THE REPRESENTATIONS AND WARRANTIES EXPRESSLY SET FORTH IN
ARTICLE III OF THE AGREEMENT ON THE TERMS AND SUBJECT TO THE
CONDITIONS SET FORTH THEREIN.

4. Notwithstanding the foregoing, nothing contained herein shall be construed to
include the contribution, transfer, conveyance, assignment or delivery of any of the Excluded
Assets or Excluded Liabilities. It is expressly agreed that all such Excluded Assets and Excluded
Liabilities shall remain the sole responsibility of Assignors.

5. Nothing contained herein shall in any way modify the Agreement. Assignors and
Assignee hereby acknowledge and agree that any representations, warranties, covenants,
indemnities, limitations and other terms contained in the Agreement shall not be superseded or
expanded hereby and shall remain in full force and effect to the fullest extent provided therein. In
the event of any conflict or inconsistency between the terms of the Agreement and the terms hereof,
the terms of the Agreement shall govern and control.

6. Subject to the provisions of this Assumption and Assignment Agreement and the
Agreement, each of the Parties agrees to execute, acknowledge, deliver, file and record such further
certificates, amendments, instruments and documents, and to do all such other acts and things, as
may be reasonably requested by any other Party in order to carry out the intent and purpose of this
Assumption and Assignment Agreement.

7. Section 9.2 (Notices), Section 9.3 (Entire Agreement;, Amendments and Waivers),
9.4 (Assignment), Section 9.6 (Governing Law), Section 9.8 (Submission to Jurisdiction, Consent
to Service of Process;, Waiver of Jury Trial), Section 9.9 (Interpretation; Construction), Section
9.10 (Severability) and Section 9.11 (Counterparts; Signatures) of the Agreement are each hereby
incorporated by reference mutatis mutandis.

[Signature Pages Follow]
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IN WITNESS WHEREOF, the Parties have executed or caused this Assumption and
Assignment Agreement to be executed as of the date first written above.

GAINLINE GALAXY HOLDINGS LLC

By:

Name: Allan Weinstein
Title: President

[Signature Page — Assumption and Assignment Agreement)
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SEQUENTIAL BRANDS GROUP, INC.

By:

Name:
Title:
GALAXY BRANDS LLC

By:

Name:
Title:

THE BASKETBALL MARKETING

COMPANY, INC.
By:

Name:

Title:

AMERICAN SPORTING GOODS CORP

By:

Name:

Title:
GAIAM AMERICAS, INC.
By:

Name:

Title:

[Signature Page — Assumption and Assignment Agreement)
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EXHIBIT A

Transferred Assets
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Exhibit C
INTELLECTUAL PROPERTY ASSIGNMENT AND ASSUMPTION AGREEMENT

This INTELLECTUAL PROPERTY ASSIGNMENT AND ASSUMPTION
AGREEMENT (this “Agreement”), dated as of [e], 2021 (the “Effective Date”), is made by and
among Sequential Brands Group, Inc., a Delaware corporation (“Sequential), each Subsidiary of
Sequential listed on the signature pages to this Agreement (collectively with Sequential,
“Assignors”) and Gainline Galaxy Holdings LLC, a Delaware limited liability company
(“Assignee”). Assignee and Assignors each, a “Party” and collectively, the “Parties”.

WHEREAS, Assignors and Assignee have entered into that certain Asset Purchase
Agreement, dated as of August 31, 2021 (the “Purchase Agreement”); and

WHEREAS, on the terms and subject to the conditions set forth in the Purchase
Agreement, Assignors desire to sell, assign, convey and transfer, and Assignee desires to accept
the sale, assignment, conveyance and transfer of, all of Assignors’ right, title and interest in and to
the Transferred Intellectual Property including (i) all the domain names listed on Exhibit A hereto,
(1) all patents and pending patent applications listed on the schedule to Exhibit B hereto, (ii1) all
trademarks and pending trademark applications listed on the schedule to Exhibit C hereto, and (iv)
all copyrights and pending copyright applications listed on the schedule to Exhibit D hereto, in
each case, owned by the Assignors (collectively, the “Assigned Intellectual Property”).

NOW, THEREFORE, for good and valuable consideration, including the premises
and covenants set forth in the Purchase Agreement, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

1. Definitions. Capitalized terms used in this Agreement that are not defined in the body of
this Agreement have the meanings given to them in the Purchase Agreement.

2. Assignment of Assigned Intellectual Property. On the terms and subject to the conditions
set forth in the Purchase Agreement, Assignors hereby sell and irrevocably and perpetually assign,
convey and transfer to Assignee, and Assignee hereby accepts the sale, assignment, conveyance
and transfer from Assignors of, all of Assignors’ right, title and interest in and to (i) the Assigned
Intellectual Property; and (ii) all (A) goodwill associated with any of the Assigned Intellectual
Property, (B) rights to enforce the Assigned Intellectual Property, including the right to sue and
recover any sums now or hereafter due or payable with respect to any or all of the Assigned
Intellectual Property, and (C) rights to any claims or causes of action related to any of the Assigned
Intellectual Property, whether accruing before, on or after the date hereof, including, without
limitation, all rights to and claims for remedies, damages, restitution and injunctive relief for past,
current, and future infringement, dilution, misappropriation, violation, misuse, breach, or default,
with the right but no obligation to sue for such legal and equitable relief, and to collect, or otherwise
recover, any such damages. Notwithstanding the foregoing, nothing contained herein shall be
construed to include the contribution, transfer, conveyance, assignment or delivery of any of the
Excluded Assets or Excluded Liabilities. It is expressly agreed that all such Excluded Assets and
Excluded Liabilities shall remain the sole responsibility of Assignors.




Case 21-11194-JTD Doc 79-1 Filed 09/02/21 Page 205 of 435
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3. Waiver of Moral Rights. To the extent not assignable to Assignee pursuant to
applicable Law under Section 2, Assignors hereby waive and agree never to assert any Moral
Rights in or with respect to any or all of the Assigned Intellectual Property, together with any or
all claims for damages and other remedies that may be asserted on the basis of Moral Rights. For
the purposes of this Section, “Moral Rights” means any right to claim authorship to or to object to
any distortion, mutilation, or other modification or other derogatory action in relation to a work,
whether or not such action would be prejudicial to the author’s reputation, and any similar right,
regardless of whether or not such right is denominated or generally referred to as a “moral right.”

4, Perfection; Further Assurances. On the Effective Date, for no additional
consideration, Assignors shall execute, and deliver to Assignee to file with the applicable
intellectual property offices, a Patent Assignment Agreement in the form attached hereto as Exhibit
B, a Trademark Assignment Agreement in the form attached hereto as Exhibit C, and a Copyright
Assignment Agreement in the form attached hereto as Exhibit D, as applicable. Further, from and
after Closing, at Assignee’s request, and for no additional consideration but at Assignee’s cost and
expense, Assignors agree to execute and deliver such additional documents (including
confirmatory assignment documents as necessary to be filed in appropriate jurisdictions outside of
the United States), and take steps as Assignee reasonably determines are required, to perfect
Assignee’s ownership of or title to the Assigned Intellectual Property, as the case may be,
including, without limitation, the execution, acknowledgment and recordation of specific
assignments, oaths, declarations and other documents on a country-by-country basis, to assist
Assignee in obtaining, perfecting, sustaining, and/or enforcing its rights in the Assigned
Intellectual Property, as applicable. This includes, but is not limited to, cooperation in the
registration of assignments of patents, trademarks, copyrights and any other rights which may in
Assignee’s reasonable opinion require registration for effective assignment. With respect to any
domain names included in the Assigned Intellectual Property, Assignors shall, promptly after the
Effective Date with respect to domain names included in the Assigned Intellectual Property and
for no additional consideration, take all steps as may be reasonably necessary to effect such
assignment and transfer in accordance with the domain name transfer procedures of the applicable
registrar(s) for the assigned domain names, including, without limitation, (i) executing applicable
domain name registrar transfer agreements or (ii) arranging for the domain names to be unlocked
in preparation for its transfer to Assignee, and providing Assignee with the domain authorization
code and any other authorization code that Assignee will need to initiate the transfer of the domain
names to Assignee.

5. Power of Attorney. Assignors hereby appoint Assignee, and any agent thereof
(solely to the extent acting in its capacity as agent of Assignee), as the attorney-in-fact of Assignors
in all jurisdictions worldwide for the purpose of executing and delivering any document that
Assignee reasonably determines is required to perfect Assignee’s ownership of or title to any
Assigned Intellectual Property owned by Assignors, which appointment is irrevocable and coupled
with an interest.

6. No Representations and Warranties. Except as set forth in the Purchase Agreement,
Assignors hereby disclaim all representations and warranties concerning the Assigned Intellectual
Property.
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7. General Provisions. Section 9.2 (Notices), Section 9.3 (Entire Agreement;
Amendments and Waivers), 9.4 (Assignment), Section 9.6 (Governing Law), Section 9.8
(Submission to Jurisdiction;, Consent to Service of Process; Waiver of Jury Trial), Section 9.9
(Interpretation; Construction), Section 9.10 (Severability) and Section 9.11 (Counterparts,

Signatures) of the Purchase Agreement are each hereby incorporated by reference mutatis
mutandis.

[Signature pages follows]
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IN WITNESS WHEREOF, each Party hereto has caused this Agreement to be executed by its
respective duly authorized representative as of the Effective Date.

Assignors:

SEQUENTIAL BRANDS GROUP, INC.

By:

Name: [eo]
Title: [e]

[o]'

By:

Name: [eo]
Title: [e]

! Note to Drafi: This is a placeholder for other Assignors.

[Signature Page to IP Assignment and Assumption Agreement]
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IN WITNESS WHEREOF, each Party has caused this Agreement to be executed by its
respective duly authorized representative as of the Effective Date.

GAINLINE GALAXY HOLDINGS LLC

By:

Name: [eo]
Title: [o]

[Signature Page to IP Assignment and Assumption Agreement]
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Exhibit A

Domain Names
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Exhibit B

PATENT ASSIGNMENT AGREEMENT

This Patent Assignment Agreement (“Patent Assignment Agreement”) is made and entered
into as of [e@], 2021, by and among Sequential Brands Group, Inc., a Delaware corporation, [e@], a
[®] (collectively with Sequential, the “Assignors”) and Gainline Galaxy Holdings LLC, a
Delaware limited liability company (the “Assignee”). Assignee and Assignors each, a “Party” and
collectively, the “Parties”.

WHEREAS, pursuant to that certain Intellectual Property Assignment and Assumption
Agreement, dated as of [e], 2021, by and between Assignee and Assignors (the “IP Agreement”),
Assignors agreed to assign, sell, convey, and transfer, and desire to assign, sell, convey, and
transfer all of Assignors’ right, title, and interest in and to the Patents (as defined below) to
Assignee, and Assignee desires to receive all right, title, and interest in and to the Patents.

NOW, THEREFORE, for other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Parties hereby agree as follows:

1. Definitions. Capitalized terms used in this Patent Assignment Agreement that are
not defined in the body of this Patent Assignment Agreement have the meanings given to them in
the I[P Agreement.

2. Assignment. Assignors do hereby irrevocably sell, assign, transfer, convey, and
deliver to Assignee, its successors and assigns, and Assignee purchases and accepts from
Assignors, all of Assignors’ right, title, and interest in and to (a) the the patents and patent
applications set forth on Schedule A attached hereto, including the inventions described and
claimed in such patents (“Inventions”), including divisionals, continuations-in-part, provisionals,
reissues, reexaminations or interferences thereof (collectively, “Patents™), (b) any patents that may
granted for the Inventions in the United States and all other countries, territories and jurisdictions
of the world, (c) any and all royalties, fees, income, payments, and other proceeds now or hereafter
due or payable with respect to any and all of the foregoing, and (d) any and all claims and causes
of action with respect to any of the foregoing, whether accruing before, on, or after the date hereof,
including all rights to and claims for damages, restitution, and injunctive and other legal and
equitable relief for past, present, and future infringement, dilution, misappropriation, violation,
misuse, breach, or default, with the right but no obligation to sue for such legal and equitable relief
and to collect, or otherwise recover, any such damages. Assignors further authorize Assignee to
file for and request that the United States Patent and Trademark Office, any successor offices
thereto or any other corresponding bodies in each of the other countries, territories and jurisdictions
of the world issue any and all patents resulting from the Patents to Assignee.

3. Governing Law. This Patent Assignment Agreement shall be construed in
accordance with the domestic Laws of the State of New York, without giving effect to any choice
of law or conflict of law provision or rule (whether of the State of New York or any other
jurisdiction) that would cause the application of the laws of any jurisdiction other than the State of
New York.

B-1
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4. No Conflict. Nothing in this Patent Assignment Agreement shall alter any liability
or obligation of the parties hereto arising under the Purchase Agreement. In the event of a conflict
between the terms and conditions of this Patent Assignment Agreement and the terms and
conditions of the Purchase Agreement, the terms and conditions of the Purchase Agreement shall
govern. Assignee acknowledges that Assignors make no representation or warranty with respect
to the Patents, except as specifically set forth in the Purchase Agreement.

5. No Modifications. This Patent Assignment Agreement may not be supplemented,
altered or modified in any manner except by a writing signed by both Parties.

6. Successors and Assigns. This Patent Assignment Agreement shall bind and shall
inure to the benefit of the respective parties and their assigns, transferees, and successors.

7. Counterparts. This Patent Assignment Agreement may be executed in one or more
counterparts, each of which shall be deemed an original but both of which together will constitute
one and the same instrument.

[Remainder of this page intentionally left blank.]
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IN WITNESS WHEREOF, the undersigned have executed this Patent Assignment

Agreement as of the date first written above.

Assignors:

SEQUENTIAL BRANDS GROUP, INC.

By:

Name: [eo]
Title: [eo]

[e]

By:

Name: [eo]
Title: [eo]

B-3
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IN WITNESS WHEREOF, the undersigned have executed this Patent Assignment
Agreement as of the date first written above.

Assignee:

GAINLINE GALAXY HOLDINGS LLC

By:

Name: [eo]
Title: [o]
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SCHEDULE A

PATENTS

B-5
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Exhibit C

TRADEMARK ASSIGNMENT AGREEMENT

This Trademark Assignment Agreement (“Trademark Assignment Agreement”) is made
and entered into as of [e], 2021, by and among Sequential Brands Group, Inc., a Delaware
corporation, [e], a [®] (collectively with Sequential, the “Assignors”), and Gainline Galaxy
Holdings LLC, a Delaware limited liability company (the “Assignee”). Assignee and Assignors
each, a “Party” and collectively, the “Parties”.

WHEREAS, pursuant to that certain Intellectual Property Assignment and Assumption
Agreement, dated as of [e], 2021, by and between Assignee and Assignors (the “IP Agreement”),
Assignors agreed to assign, sell, convey, and transfer, and desire to assign, sell, convey, and
transfer all of Assignors’ right, title, and interest in and to the Trademarks (as defined below) to
Assignee, and Assignee desires to receive all right, title, and interest in and to the Trademarks.

NOW, THEREFORE, for other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Parties hereby agree as follows:

1. Definitions. Capitalized terms used in this Trademark Assignment Agreement that
are not defined in the body of this Trademark Assignment Agreement have the meanings given to
them in the [P Agreement.

2. Assignment. Assignors do hereby irrevocably sell, assign, transfer, convey, and
deliver to Assignee, its successors and assigns, and Assignee purchases and accepts from
Assignors, all of Assignors’ right, title, and interest in and to (a) the trademarks and trademark
applications trademarks, service marks, trade dress, trade names, and other indicia of origin,
applications and registrations for the foregoing set forth on Schedule A, and all goodwill associated
therewith and symbolized thereby attached thereto (collectively, the “Trademarks”), (b) the right
to apply for and obtain registrations and renewals for the Trademarks, (c) any and all royalties,
fees, income, payments, and other proceeds now or hereafter due or payable with respect to any
and all of the foregoing, and (d) any and all claims and causes of action with respect to any of the
foregoing, whether accruing before, on, or after the date hereof, including all rights to and claims
for damages, restitution, and injunctive and other legal and equitable relief for past, present, and
future infringement, dilution, misappropriation, violation, misuse, breach, or default, with the right
but no obligation to sue for such legal and equitable relief and to collect, or otherwise recover, any
such damages. Assignors further authorize Assignee to file for and request that the United States
Patent and Trademark Office, any successor offices thereto or any other corresponding bodies in
each of the other countries, territories and jurisdictions of the world issue any and all trademarks,
service marks, trade dress, trade names, and other indicia of origin resulting from the Trademarks
to Assignee.

3. Governing Law. This Trademark Assignment Agreement shall be construed in
accordance with the domestic Laws of the State of New York, without giving effect to any choice
of law or conflict of law provision or rule (whether of the State of New York or any other
jurisdiction) that would cause the application of the laws of any jurisdiction other than the State of
New York.
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4. No Conflict. Nothing in this Trademark Assignment Agreement shall alter any
liability or obligation of the parties hereto arising under the Purchase Agreement. In the event of
a conflict between the terms and conditions of this Trademark Assignment Agreement and the
terms and conditions of the Purchase Agreement, the terms and conditions of the Purchase
Agreement shall govern. Assignee acknowledges that Assignors make no representation or
warranty with respect to the Trademarks, except as specifically set forth in the Purchase
Agreement.

5. No Modifications. This Trademark Assignment Agreement may not be
supplemented, altered or modified in any manner except by a writing signed by both Parties.

6. Successors and Assigns. This Trademark Assignment Agreement shall bind and
shall inure to the benefit of the respective parties and their assigns, transferees, and successors.

7. Counterparts. This Trademark Assignment Agreement may be executed in one or
more counterparts, each of which shall be deemed an original but both of which together will
constitute one and the same instrument.

[Remainder of this page intentionally left blank.]
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IN WITNESS WHEREOF, the undersigned have executed this Trademark Assignment

Agreement as of the date first written above.

Assignors:

SEQUENTIAL BRANDS GROUP, INC.

By:

Name: [eo]
Title: [eo]

[e]

By:

Name: [eo]
Title: [eo]
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IN WITNESS WHEREOF, the undersigned have executed this Trademark Assignment
Agreement as of the date first written above.

Assignee:

GAINLINE GALAXY HOLDINGS LLC

By:

Name: [eo]
Title: [o]
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SCHEDULE A

TRADEMARKS
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Exhi