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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 

In re:  
 
TECT Aerospace Group Holdings, Inc.,  
et al., 
 
  Debtors1. 
 
 
 
 
___________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
Chapter 11 
 
 
 
 
Case No. 21-10670 (KBO) 
 
(Jointly Administered) 
 

UTICA EQUIPMENT FINANCE, LLC, 
and UTICA REALTY WELLINGTON, 
LLC, 
 
 Plaintiffs, 
 
v. 
  
TECT AEROSPACE WELLINGTON, 
INC, TECT AEROSPACE KANSAS 
HOLDINGS, LLC, CENTRAL KANSAS 
AEROSPACE MANUFACTURING, LLC 
and THE BOEING COMPANY, 
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
Adv. Proc. No. 21-51246-KBO 
 
Related Doc. Nos.: 1 and 3 

 

 

BRIEF IN SUPPORT OF PLAINTIFFS’ MOTION FOR TEMPORARY  
RESTRAINING ORDER, PRELIMINARY INJUNCTION AND  

POSSESSION PENDING FINAL JUDGMENT 
 
 Plaintiffs Utica Equipment Finance, LLC (“UEF”) and Utica Realty Wellington, LLC 

(“Utica Realty Wellington” or the “Landlord”, collectively, the “Plaintiffs”) file this brief in 

                                                 
1  The Debtors are TECT Aerospace Group Holdings, Inc., TECT Aerospace Kansas Holdings, LLC, 
TECT Aerospace Holdings, LLC, TECT Aerospace Wellington Inc., TECT Aerospace, LLC, TECT 
Hypervelocity, Inc. and Sun Country Holdings, LLC.  
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support of their Motion for Temporary Restraining Order, Preliminary Injunction and Possession 

Pending Final Judgment (the “Motion”).   

 

INTRODUCTION 

 Plaintiffs seek immediate access to remove its equipment, specifically an axis CNC High 

Speed Cutting Machining Center PBZ HD 1600/80 and related accessories (the “Equipment”), 

which is currently located on property owned by Utica Realty Wellington, at a facility located in 

the Wellington Industrial Park Subdivision, Sumner County, Kansas (the “Kansas Facilities”) 

and leased by Utica Realty Wellington to the Defendant TECT Aerospace Wellington, Inc. 

(“TAW”).  The Equipment is owned by UEF with a final payment of $600,000 still owing to 

bavius technologie GMBH (“bavius”) pursuant to an assumption and assignment agreement of 

by and among the Debtors, bavius and UEF.  The Equipment is located at the Kansas Facilities.  

Upon information and belief, neither CKAM, nor the Debtors, are utilizing the Equipment in any 

manner and the Equipment is sitting idle at its current location.  Further, the Plaintiffs submit 

they are capable of disassembling and removing the Equipment in a manner that will not impair 

or impede any business operations of CKAM or the Debtors.  No party in this case has disputed 

the Equipment is owned by UEF and they cannot.    

FACTS 

On August 15, 2013, Utica Realty Wellington entered into a lease agreement with TAW 

as tenant (the “Lease”).  By amendment, the Lease was extended on September 13, 2019.  A true 

and correct copy of the Lease and its amendment is attached hereto as Exhibit A.  On April 23, 

2019, bavius issued the specifications and terms for the Equipment to TAW (the “Equipment 

Specifications and Terms”).  A true and correct copy of the Equipment Specifications and 
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Terms is attached hereto and marked as Exhibit B.  Pursuant to the Equipment Specifications 

and Terms, the full purchase price of the Equipment was $3.0 million US Dollars.  On April 24, 

2019, TAW issued a purchase order for the Equipment to bavius (the “Purchase Order”).  A 

true and correct copy of the Purchase Order is attached hereto and marked as Exhibit C.   

Pursuant to the Equipment Specifications and Terms,  

6. Retention of title 
 
6.1 The Supplier reserves the right of ownership over the goods 
delivered up until full payment of all claims arising from and in 
connection with the supply agreement. This shall also be 
applicable to all future deliveries, even if the Supplier does not 
expressly refer to this. The Supplier shall be entitled to take back 
the supplied item if the Customer acts in breach of contract. 
 
6.2 The Customer shall be obliged to take good care of the 
goods delivered until ownership reverts to the Customer. In 
particular, it is obliged to take out adequate (new-replacement) 
insurance cover for them, at the Customer's own expense, against 
theft, fire and flooding. If servicing and inspection works need to 
be performed, then the Customer shall perform them at its own 
expense in time. Until ownership has transferred to the Customer, 
it must promptly write to the Supplier to inform the Supplier if the 
delivered item becomes the subject of distraint or is otherwise 
exposed to seizure on the part of third parties. To the extent that 
the third party is not able to reimburse the Supplier for the judicial 
and extrajudicial costs of a legal action corresponding to §771 ZPO 
(Code of Civil Procedure), the Customer shall be liable for the loss 
incurred by the Supplier. 
 

Equipment Specifications and Terms at Sec. 6. 
 

On September 28, 2020, TAW assigned all of its right, title and interest in and to the 

Equipment to UEF pursuant to an assignment agreement (the “Assignment Agreement”).  A 

true and correct copy of the Assignment Agreement is attached hereto as Exhibit D.  Through 

the Assignment Agreement, bavius consented to UEF’s assumption of the Purchase Order and 

agreed to accept payment of the remaining balance owed on the Equipment from UEF, and UEF 
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has paid money to bavius.  See Exhibit D.  To date, the Debtors paid $1.2 million to bavius (prior 

to the execution of the Assignment Agreement) and UEF paid bavius $1.2 million subsequent to 

the execution of the Assignment Agreement and owes bavius the remaining $600,000 payment 

due in January 2022. 

On April 5, 2021 (“Petition Date”), the Debtors filed voluntary chapter 11 petitions for 

bankruptcy protection with the United States Bankruptcy Court for the District of Delaware (the 

“Bankruptcy Court”).  (Doc. No. 1).  On May 3, 2021, TAW filed its Statement of Financial 

Affairs (“SFA”) wherein it itemized “Property the Debtor Holds or Controls That the Debtor 

Does Not Own.” (Doc. No. 101).  The Debtors listed the Assignment Agreement for the 

Equipment and declared under penalty of perjury that they did not own the Equipment and 

identified UEF as the owner of the Equipment.  (Doc. No. 101, p. 28 of 81).  At no time has any 

entity challenged the fact that the Debtors do not own the Equipment or that UEF has the rights, 

title and interest in the Equipment pursuant to the Assignment Agreement.  Further, no party has 

disputed the retention of title provision in the Equipment Specifications and Terms, which 

provides that bavius retained title to the Equipment pending full payment by the purchaser – 

which, pursuant to the Assignment Agreement is UEF. 

On July 13, 2021, this Court entered the Order (I) Approving the Sale of the Debtors’ 

Kansas Assets Free and Clear of Liens, Claims, Interests, and Encumbrances, (II) Approving the 

Assumption and Assignment of Executory Contracts and Unexpired Leases, and (III) Granting 

Related Relief (the “Kansas Sale Order”) (Doc. No. 372).  The Kansas Sale Order approved the 

Asset Purchase Agreement by and among the Debtors and the Boeing Parties (“Kansas Asset 

Purchase Agreement”).  See Kansas Sale Order at ¶ 4.    

On August 4, 2021, UEF sent a letter to Defendants advising that “UEF intends to 
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exercise its rights and remedies with regard to the Equipment, including taking possession of the 

Equipment in due course.”  UEF explained its understanding that TAW intends to close on the 

sale of substantially all of its assets to Boeing in the immediate future and that TAW no longer 

requires access to the Equipment and UEF requested that TAW and any subtenant, including 

Boeing, safeguard and preserve the Equipment pending removal of the same by UEF.  A true and 

correct copy of this correspondence is attached hereto as Exhibit E.   

UEF wrote to TAW and Boeing again on August 13, 2021, notifying them of UEF’s 

intent “to commence the disassembly and removal process of the Equipment on October 4, 

2021.” UEF also advised that due to the complexity of the disassembly and removal process, 

UEF engaged bavius’ services2 to oversee and coordinate the disassembly and removal of the 

Equipment from the Kansas Facilities.  UEF noted that the Equipment disassembly and removal 

process will likely require significant time, will require coordination with TAW and/or 

Boeing/CKAM from time to time and requested assistance with connecting bavius directly to the 

appropriate facilities management team.  A true and correct copy of this correspondence is 

attached hereto as Exhibit F.   

On August 13, 2021, Debtors filed the Notice of (I) Closing of Sale of Kansas Assets, 

and (II) Schedule of Executory Contracts and Unexpired Leases Initially Assumed and Assigned 

in Connection with Kansas Sale (“Kansas Sale Closing Notice”) (Doc. No. 418).  Pursuant to 

the Kansas Sale Closing Notice, the Debtors and CKAM closed the sale related to the Kansas 

Facilities and operations (“Kansas Operations”) on August 6, 2021 (“Kansas Closing Date”). 

Pursuant to the Kansas Sale Order and Kansas Sale Closing Notice, the Debtors sold 

substantially all of their assets associated with their Kansas Operations to CKAM.  The 

                                                 
2 bavius is the manufacturer and seller of the Equipment and originally delivered/constructed the 
Equipment at the Kansas Facilities. 
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Equipment was not an asset subject to sale by the Debtors given TAW had assigned its 

ownership interest, right and title to UEF in September of 2020 with UEF becoming responsible 

for payment of the Equipment.  See the Assignment Agreement at Exhibit D.  To the contrary, 

the Debtors affirmed under penalty of perjury that it was merely holding the Equipment on 

behalf of the owner, UEF.  (Doc. No. 101, p. 28 of 81).       

The Debtors, long ago, ceased to have any right, title or interest related to the Equipment 

pursuant to the Assignment Agreement.   Upon information and belief, upon closing of the sale 

associated with the Kansas Sale Motion, neither the Debtors nor the Defendants have any right, 

title or interest related to the Equipment, while the Debtors maintain certain executory contracts 

and unexpired real estate leases during the Contract Designation Right Period (as defined in the 

Asset Purchase Agreement)3 to provide CKAM with an opportunity to “designate” executory 

contracts and/or unexpired real estate leases (defined as “Designated Agreement” in the Kansas 

Asset Purchase Agreement) for assumption and assignment by the Debtors to CKAM or 

rejection.  Any rights bestowed upon the Debtors, CKAM and/or Boeing vis-à-vis the 

Designated Agreement related to real property lease(s) have no effect on UEF’s 

obligor/ownership interest in the Equipment.   

Plaintiffs are lawfully entitled to possession of the Equipment, as purchaser from bavius 

pursuant to the Assignment Agreement.  The Equipment is wrongfully detained by the 

Defendants.    Plaintiffs requests that this Court grant its Motion and order Defendants to allow 

the removal of the Equipment and also enjoin Defendants from using, selling, leasing, loaning, or 

otherwise transferring, the Equipment to any third party or damaging, altering or removing the 

                                                 
3  Capitalized terms not otherwise defined herein shall have the meaning ascribed to such term in 
the Conversion Motion, Kansas Sale Motion, Kansas Sale Order or Kansas Asset Purchase 
Agreement. 
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Equipment from the Kansas Facilities. 

As part of UEF’s efforts to obtain access and removal of the Equipment from the Kansas 

Facilities, UEF consulted bavius.  bavius, by and through its Chief Executive Officer, Armin 

Walther, confirmed bavius’ position that (i) bavius is the title owner of the Equipment, (ii) 

bavius supports UEF’s request to remove the Equipment from the Kansas Facilities, (iii) bavius, 

refused to ship the Equipment to TAW due to lack of payment, (iv) bavius, UEF and TAW 

executed the Assignment Agreement, and (iv) bavius agreed to ship the Equipment to the Kansas 

Facilities after the execution of the Assignment Agreement and upon UEF paying the third 

$600,000 installment payment.  A true and correct copy of Mr. Walther’s declaration is attached 

hereto and marked as Exhibit G. 

ARGUMENT 

A. Standard of Review 

 Under Federal Rule of Civil Procedure 65 the party seeking a temporary restraining order 

or preliminary injunction must demonstrate the following: “(1) a likelihood of success on the 

merits; (2) that it will suffer irreparable harm if the injunction is denied; (3) that granting 

preliminary relief will not result in even greater harm to the nonmoving party; and (4) that the 

public interest favors such relief.” Arrowpoint Capital Corp. v. Arrowpoint Asset Mgmt., LLC, 

793 F.3d 313, 318-19 (3d Cir. 2015); see also Bimbo Bakeries USA, Inc. v. Botticella, 613 F.3d 

102, 109 (3d Cir. 2010). The factors for granting an application for a temporary restraining order 

are the same as those granting a preliminary injunction. Id.  Plaintiffs satisfy these elements and 

are entitled to immediate injunctive relief. 

B. Plaintiffs are Entitled to Injunctive Relief 

1. Plaintiffs are Likely to Succeed on the Merits 
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Plaintiffs will prevail in this lawsuit.  Defendant/Debtor TAW assigned its rights and 

interest in and to the Equipment to UEF pursuant to the Assignment Agreement.  bavius 

consented to UEF’s assumption of the Purchase Order and agreed to accept payment of the 

remaining balance owed on the Equipment from UEF.  UEF has paid money to bavius and owes 

the remaining $600,000 payment due in January 2022. 

On May 3, 2021, TAW filed its Statement of Financial Affairs wherein it itemized 

“Property the Debtor Holds or Controls That the Debtor Does Not Own.” (Doc. No. 101).  The 

Debtors listed the Assignment Agreement for the Equipment and declared under penalty of 

perjury that they did not own the Equipment and identified UEF as the owner of the Equipment.  

(Doc. No. 101, p. 28 of 81).  At no time has any entity, including CKAM or Boeing challenged 

the fact that the Debtors do not own the Equipment or that UEF has the only possessory interest 

in the Equipment. 

bavius has confirmed its ownership right in the Equipment and its support of UEF 

obtaining access to the Equipment to effectuate the removal of the Equipment from the Kansas 

Facilities. 

To date, no party has submitted any basis disputing UEF’s rights pursuant to the 

Assignment Agreement or bavius’ retention of title to the Equipment pursuant to the Equipment 

Specifications and Terms. 

Plaintiff Utica Realty Wellington consents to UEF accessing the Kansas Facilities to 

disassemble and remove the Equipment. 

Accordingly, Plaintiffs are likely to prevail on the merits of this adversary proceeding 

and, specifically, in obtaining injunctive relief and possession of the Equipment. 
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2. Plaintiffs will Suffer Irreparable Harm Absent an Injunction 

 “Grounds for finding irreparable harm injury include loss of control of reputation, loss of 

trade, and loss of good will.” Acierno v. New Castle County, 40 F.3d 645 (3d Cir. 1994). 

Plaintiffs have demonstrated their rights with respect to the Equipment, which neither 

Defendants, nor any other party, have disputed.  Rather, Defendants have continuously denied 

Plaintiffs access to remove the Equipment and place it into commerce.   

Failure to deliver possession of the Equipment to Plaintiffs will cause Plaintiffs to suffer 

additional damages that are not easily ascertainable and not readily susceptible to monetary 

remuneration.  Even if such harm could be monetized, without an injunction, there is no legal 

device to prevent the wrongful conversion of the Equipment.  Accordingly, this factor strongly 

favors issuance of an injunction.   

3. Defendants Will Suffer No Harm if the Relief is Granted.   

Unlike Plaintiffs, Defendants will suffer no harm whatsoever if a temporary restraining 

order is entered.  Debtors and their designees do not own the Equipment and do not utilize it for 

production. CKAM is winding down production for the estate and not in proximity to the 

Equipment.   Allowing Plaintiffs to take control of the Equipment benefits UEF, its lawful 

owner, without any injury to any Debtor or Defendant. Moreover, a temporary restraining order 

will protect the Equipment.  The requested relief only requires Defendants to comply with their 

agreements and the law.  There is no hardship when a party is required to fulfill its legal duties.   

Further, any theoretical “claim” the Debtors and/or Defendants may have with respect to 

the Equipment or potential harm to the Kansas Facilities during the extraction of the Equipment 

can be safeguarded through insurance, bonding and coordinated efforts by the parties.  A forced 
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decommissioning of the Equipment by the Defendants where reasonable, if any, security and/or 

surety is inappropriate under the circumstances. 

Accordingly, any harm to be suffered by Defendants as a result of the granting of injunctive 

relief pursuant to the Motion is clearly outweighed by the harm that will be suffered by the 

Plaintiffs if the relief is not granted. 

4. Public interest favors the injunction 

Granting Plaintiffs’ Motion will serve the public interest in this matter by protecting persons 

from the tortious acts of others and respecting the legal rights and obligations of the owners of 

the Equipment. “As a practical matter, if a plaintiff demonstrates both a likelihood of success on 

the merits and irreparable injury, it almost always will be the case that the public interest will 

favor the plaintiff.” Am. Tel. & Tel. Co. v. Winback & Conserve Program, Inc., 42 F.3d 1421, 

1427 n.8 (3d Cir. 1994). There is no public interest that favors Defendants’ wrongfully 

possessing, retaining, and potentially damaging or selling the Equipment without proper title. 

Instead, the public has an interest in preventing parties from committing torts and has an interest 

in ensuring that parties abide by the terms of contracts. As such, this factor weighs in favor of 

granting a temporary restraining order. 

CONCLUSION 

 Plaintiffs have demonstrated that the relevant factors favor the issuance of an injunction 

in this case.  UEF and Landlord have shown that (1) Plaintiffs have demonstrated a strong 

likelihood of success on the merits of their claim; (2) Plaintiffs will suffer an irreparable harm if 

an injunction does not issue; (3) the injunction will not harm Defendants; and (4) the public 

interest favors issuance of an injunction.  Accordingly, Plaintiffs respectfully request that the 

Court issue a temporary restraining order and subsequent preliminary injunction enjoining 
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Defendants from damaging, destroying or selling the Equipment and enjoin Defendants from 

preventing Plaintiffs or their designee(s) from removing the Equipment and grant such other and 

further relief as the Court deems just and proper under the circumstances. 

Dated:  November 5, 2021 

Respectfully submitted, 

 
 
 
 
 
 
 
 
 
 

CLARK HILL, PLC 
 
/s/ Karen M. Grivner    
Karen M. Grivner (DE No.4372) 
824 N. Market St, Suite 710  
Wilmington, Delaware 19801  
Telephone: (302) 250-4750 
Facsimile: (302) 421-9439 
kgrivner@clarkhill.com 
 
and 
 
William C. Price 
Clark Hill PLC 
301 Grant Street, 14th Floor 
Pittsburgh, PA 15219 
Telephone: (412) 394-7776 
Facsimile: (412) 394-2555 
wprice@clarkhill.com   

Attorneys for Plaintiffs Utica Equipment Finance, 
LLC and Utica Realty Wellington LLC 
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