
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

In re: 
 
TEHUM CARE SERVICES, INC.,  

Debtor. 

) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 23-90086 (CML) 
 
 

  
CLARENCE DEAN’S OBJECTION AND RESERVATION OF RIGHTS TO 
APPROVAL OF THE SECOND AMENDED DISCLOSURE STATEMENT 
REGARDING DEBTOR AND OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS’ SECOND AMENDED JOINT CHAPTER 11 PLAN 
 

Clarence Dean (the “Personal Representative”), the personal representative of the estate of 

Jesse Dean, a tort claimant against the Debtor and various third parties, hereby files this objection 

and reservation of rights to the Second Amended Disclosure Statement Regarding Debtor and 

Official Committee of Unsecured Creditors’ Second Amended Joint Chapter 11 Plan [ECF No. 

1071] (the “Disclosure Statement”). In support of this objection and reservation of rights, Mr. Dean 

respectfully states as follows: 

PRELIMINARY STATEMENT 

1. The Debtor and Official Committee of Unsecured Creditors’ Second Amended 

Joint Chapter 11 Plan [ECF No. 1072] (the “Plan”) described in the Disclosure Statement is 

patently unconfirmable and lacks adequate information with respect to the provisions that render 

the Plan patently unconfirmable. To the extent that the Court nevertheless approves the Disclosure 

Statement as containing adequate information under section 1125 of title 11 of the U.S. Code (the 

“Bankruptcy Code”), the Personal Representative reserves his rights to object to confirmation of 

the Second Amended Plan on these and other grounds. 
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2. The principal problem with the Plan is that it provides what amounts to a discharge 

of the Debtor and third parties contrary to Bankruptcy Code §§ 524(e) and 1141(d)(3)). The 

provisions of Article IX of the Plan enjoin all parties that hold claims against the Debtor from 

pursuing their rights against both the Debtor and the Released Parties. This is even the case for 

claimants that do not consent to the releases. But this is a liquidating plan—not even the Debtor is 

entitled to a discharge. While a liquidating plan can address what happens to property of a 

corporate debtor’s estate, it cannot accomplish through an injunction what amounts to a discharge 

of the debtor or third parties. 

3. The effective discharge of the Debtor and third parties are the central aspects of the 

Plan that make the settlements forming the basis of the plan possible.1 It is not a minor point that 

could be addressed between solicitation and confirmation. Nor is it something that could be solved 

by creditor voting. The Plan seeks to enjoin the actions of parties who do not seek recovery from 

the Debtor’s estate—i.e., have not filed proofs of claim—and are therefore not entitled to vote on 

the Plan. Moreover, even if every creditor votes to accept the Plan, the Court still must evaluate 

the provisions of the Plan and only confirm if all the requirements of Bankruptcy Code § 1129, 

including section 1129(a)(1) and by incorporation sections 524(e), 1123(b)(6), and 1141(d)(3), are 

met. 

4. There is also a lack of adequate information about the patently unconfirmable and 

other inconsistent elements of the Plan. Even if the Plan could conceivably accomplish what 

amounts to a discharge for the Debtor and third parties despite Bankruptcy Code §§ 524(e) and 

1141(d)(3), adequate information requires identifying the issue in a disclosure statement so that 

creditors can make an informed decision on whether to vote to reject the Plan or object to 

 
1 The Disclosure Statement indicates that the injunctions “are a necessary part of the Plan.” (Disclosure Statement at 
p. 28). 
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confirmation.2 Moreover, certain provisions of the Plan are inconsistent and at odds with the 

description in the Disclosure Statement. Simply providing more information would not resolve 

these issues.   

5. The Court should therefore deny approval of the Disclosure Statement. The Plan 

described therein is patently unconfirmable, and the Disclosure Statement does not provide 

adequate information. Solicitation of the Plan would only waste estate resources and paint an 

incomplete and inaccurate picture of what the Plan would accomplish.  

BACKGROUND 

6. Jesse Dean was an Immigration Customs Enforcement detainee held at the Calhoun 

County Jail in Battle Creek, Michigan. Shortly after arriving at the jail on December 31, 2020, he 

sought medical care for serious medical symptoms. His complaints were repeatedly dismissed and 

his symptoms ignored, despite other detainees and correctional officers telling medical 

professionals about his declining condition. After suffering from severe pain for over a month, 

Jesse died on February 5, 2021, from a treatable condition. 

7. Corizon Healthcare and its various subsidiaries, successors, or alter egos 

(“Corizon”) had a contract with the Calhoun County jail to provide medical services. On 

information and belief, the liabilities of Corizon were assigned to Tehum Care Services, Inc. (the 

“Debtor”), the debtor in possession in the above-captioned case, while the beneficial assets of 

Corizon were assigned to YesCare, LLC (“YesCare”), by operation of a divisional merger under 

Texas law. 

 
2 To avoid doubt, the Personal Representative disputes that a plan could accomplish this even with a consensual plan 
and the absence of an objection. Courts must independently determine whether a plan is confirmable even in the 
absence of an objection. E.g., In re Cypresswood Land Partners, I, 409 B.R. 396, 421 (Bankr. S.D. Tex. 2009) (“This 
Court has an independent duty to ensure that all of the requirements of § 1129 are met.”). 
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8. On April 19, 2023, the Personal Representative filed a complaint (the “Complaint”) 

in the U.S. District Court for the Western District of Michigan against Calhoun County, the United 

States, and various medical professionals employed by Corizon before the divisional merger. On 

information and belief, Corizon obtained an insurance policy for any medical-related claims 

related to its services for Calhoun County. 

9. The Personal Representative does not seek recovery from the Debtor’s estate, but 

instead has focused on obtaining recovery from the defendants listed in the Complaint and any 

applicable insurance. To that end, the Complaint does not include the Debtor as a defendant, and 

the Personal Representative has not filed a proof of claim in the Debtor’s bankruptcy case. If 

necessary to pursue available insurance or useful to obtain recovery against the other defendants, 

the Personal Representative intends to include the Debtor or YesCare as a nominal defendant, 

consistent with Fifth Circuit law. See, e.g., In re Coho Res., Inc., 345 F.3d 338, 343 (5th Cir. 2003) 

(describing the “near unanimous agreement” that a creditor can bring, and proceeding in, an action 

nominally directed against a discharged debtor for the sole purpose of proving liability on its part 

as a prerequisite to recovering from an insurer). 

ARGUMENT 

A. The Plan is Patently Unconfirmable. 

10. It is well settled that a bankruptcy court may disapprove a disclosure statement 

when a defect renders a proposed plan inherently or patently unconfirmable. In re Brass Corp., 

194 B.R. 420, 422 (Bankr. E.D. Tex. 1996) (“Disapproval of the adequacy of a disclosure 

statement may sometimes be appropriate where it describes a plan of reorganization which is so 

fatally flawed that confirmation is impossible.”) (internal citation omitted). A plan is “patently 

unconfirmable” if (a) creditor voting results cannot cure confirmation defects and (b) such defects 

concern matters upon which all material facts are not in dispute or have been developed fully at 
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the disclosure statement hearing. In re Am. Cap. Equip., 688 F.3d 145, 154-55 (citing In re Monroe 

Well Serv. Inc., 80 B.R. 324, 333 (Bankr. E.D. Pa. 1987)).  

11. The fundamental problem the Personal Representative has with the Plan is not 

about the economics—which creditors could conceivably vote to accept—but rather that the terms 

of the Plan would contravene the Bankruptcy Code. The injunction provisions of the Plan do more 

than the Bankruptcy Code allows and would bind parties that would not be entitled to vote on the 

Plan. This is not something that could be cured by a unanimous creditor vote to accept the Plan. 

i.  The injunctions contained in the Plan would effectively grant the Debtor a 
discharge in contravention of Bankruptcy Code § 1141(d)(3). 

12.  Under Bankruptcy Code § 1141(d)(3), confirmation of a chapter 11 plan does not 

discharge a debtor if (a) the plan provides for the liquidation of all or substantially all of the 

property of the estate, (b) the debtor does not engage in business after consummation of the plan, 

and (c) the debtor would be denied a discharge under Bankruptcy Code § 727(a) in a chapter 7 

case. Section 727(a), in turn, provides that only individual debtors are entitled to a discharge under 

chapter 7. See 11 U.S.C. § 727(a)(1). 

13. The Plan here proposes liquidating all of the Debtor’s assets and ceasing the 

Debtor’s business activities after the effective date. The Plan provides for the creation of two trusts 

to accomplish the liquidation of the Debtor’s assets. The equity security interests of the Debtor 

would be canceled, and all estate assets—other than the Personal Injury Trust Assets—would vest 

in the Liquidation Trust. (Plan at pp. 16, 20). The Liquidation Trustee would be the sole 

representative of the Post-Effective Date Debtor. (Plan at p. 19). The Debtor would not have any 

post-Effective Date business operations and is therefore not entitled to a discharge under 

Bankruptcy Code § 1141(d)(3). 
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14. The injunctions contained in the Plan, however, have the effect of providing the 

Debtor with a discharge. Article IX.F of the Plan provides that all “Enjoined Parties” are 

permanently enjoined from “commencing or continuing in any manner any action or other 

proceeding of any kind on account of or in connection with or with respect to claims or interests 

that have been released, discharged, settled, or are subject to exculpation under this Plan” against 

among others the Debtor, Post-Effective Date Debtor, and the Released Parties, including 

YesCare. (Plan at pp. 30-31). The term “Enjoined Parties” is defined to include (a) all entities that 

have held, hold, or may hold claims against the Debtor, (b) any entity that has appeared in the case, 

and (c) any such entity’s present or future representatives. (Plan at p. 4). The Plan also provides 

that its provisions “shall constitute a constitute a good-faith compromise and settlement of all 

Claims, Interests, and controversies relating to the contractual, legal, and subordination rights that 

a Holder of a Claim.” (Plan at pp. 18, 28). The injunctions are not limited to the “Consenting 

Creditors.” Thus, every creditor is enjoined, even those not seeking recovery from estate assets or 

not consenting to the releases. There is no meaningful distinction between the injunctions proposed 

in the Plan and a discharge injunction under Bankruptcy Code § 524. If one is impermissible, so 

is the other. 

15. Bankruptcy Code § 1129(a)(1) requires for confirmation that a plan comply with 

the applicable provisions of the Bankruptcy Code, and Bankruptcy Code § 1123(b)(6), in turn, 

provides that a chapter 11 plan may only “include any other appropriate provision not inconsistent 

with the applicable provisions of [the Bankruptcy Code].” The inverse is that a plan that is 

inconsistent with the other applicable provisions of the Bankruptcy Code is not confirmable. The 

Plan here is directly contrary to the limits on discharge contained in Bankruptcy Code § 1141(d)(3) 

and therefore is not confirmable. 
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ii. The injunctions contained in the Plan would effectively grant the third parties a 
discharge even as to the claims of non-Consenting Creditors in contravention of 
Bankruptcy Code § 524(e). 

16. The injunction provisions in the Plan go even further to effectively provide a 

discharge to third parties. That has been expressly forbidden by the Court of Appeals for the Fifth 

Circuit and renders the Plan patently unconfirmable. 

17. Article IX.F of the Plan provides that the Enjoined Parties are permanently enjoined 

from “commencing or continuing in any manner any action or other proceeding of any kind on 

account of or in connection with or with respect to claims or interests that have been released, 

discharged, settled, or are subject to exculpation under this Plan” against the “Released Parties.” 

(Plan at pp. 30-31). The Released Parties include numerous non-debtor entities and, importantly, 

YesCare. (Plan at p. 8). Again, this injunction is not limited to the Consenting Creditors.  

18. Even if a discharge was available to the Debtor under the Plan, Bankruptcy Code 

Bankruptcy Code § 524(e) provides that “a discharge of a debt of the debtor does not affect the 

liability of any other entity on, or the property of any other entity for, such debt.” Moreover, the 

Fifth Circuit has been clear that an injunction that effectively discharges the liability of third parties 

does not comply with the Bankruptcy Code, In re Zale Corp., 62 F.3d 746, 760 (5th Cir. 1995), 

and that a party can continue litigation to determine the liability of and obtain recovery from third 

parties. In re Edgeworth, 993 F.2d 51, 53–54 (5th Cir. 1993). A creditor may bring and proceed 

with an action involving a debtor’s liability to recover from a third party notwithstanding a 

discharge even where the action is “nominally directed against a discharged debtor[.]” In re Coho 

Res., Inc., 345 F.3d 338, 342 (5th Cir. 2003). Fifth Circuit caselaw broadly forecloses non-

consensual non-debtor releases and permanent injunctions. In re Pac. Lumber Co., 584 F.3d 229, 

252 (5th Cir. 2009). 
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19. As with the effective discharge of the Debtor through the injunction provisions, the 

effective discharge of third parties runs afoul of Bankruptcy Code §§ 1129(a)(1) and § 1123(b)(6). 

The injunctions in the Plan are contrary to the express limitations in Bankruptcy Code § 524(e) on 

the effect of a discharge—which is not even available here for the Debtor—and the Fifth Circuit’s 

clear interpretation of the Bankruptcy Code as precluding non-consensual third-party releases. The 

Plan is not confirmable. 

iii. Creditor voting on the Plan cannot resolve the problems, making the Plan 
unconfirmable. 

20. Even if every creditor entitled to vote under the Plan voted to accept, that would 

not render the Plan confirmable because the injunction provisions of the Plan apply beyond just 

those creditors entitled to vote on the Plan. The “Enjoined Parties” include all entities that held, 

hold, or may hold claims against the Debtor, and even creditors who have not filed proofs of claim. 

(Plan at p. 4).  However, only holders of impaired claims that are “Allowed”—meaning a proof of 

claim has been filed or listed on the Debtor’s schedules and not identified as contingent, 

unliquidated, or disputed—are entitled to vote on the Plan. (Plan at p. 1, 14-16). While that is fine 

for purposes of soliciting votes on the Plan, it also means that it is impossible that all of the 

Enjoined Parties could vote in support of the Plan, thereby making the Plan patently 

unconfirmable. 

21. Moreover, the Court has an independent duty to ensure that all of the requirements 

for confirmation are met. E.g., In re Cypresswood Land Partners, I, 409 B.R. 396, 421 (Bankr. 

S.D. Tex. 2009) (collecting cases). While some provisions of Bankruptcy Code § 1129(a) depend 

Case 23-90086   Document 1165   Filed in TXSB on 11/30/23   Page 8 of 12



9 
 

upon creditor acceptance or objection,3 that is not the case with section 1129(a)(1), which requires 

a plan to comply with the applicable provisions of the Bankruptcy Code, or section 1123(b)(6), 

which allows other appropriate provisions in a plan only if those provisions are not inconsistent 

with the Bankruptcy Code. There is a limit to what even an entirely consensual chapter 11 plan 

can do. The Plan here exceeds that limit.  

22. The Debtor and the UCC indicate in the Disclosure Statement that the injunctions 

are a necessary part of the Plan. If that is true, it means the Plan is doomed to failure and the estate 

should not bear the expense of pointless solicitation. See In re Valrico Square Ltd. P’ship, 113 

B.R. 794, 796 (Bankr. S.D. Fla. 1990) (“Soliciting votes and seeking court approval on a clearly 

fruitless venture is a waste of the time of the Court and the parties.”); In re Atlanta W. VI, 91 B.R. 

620, 622 (Bankr. N.D. Ga. 1988) (“[S]uch an exercise in futility only serves to further delay a 

debtor’s attempts to reorganize.”). A chapter 11 plan that provides for the liquidation of a corporate 

debtor cannot contain injunctions that amount to a discharge and be consistent with Bankruptcy 

Code § 1141(d)(3). Nor can a chapter 11 plan effectuate what amounts to a discharge to third 

parties and be consistent with Bankruptcy Code § 524(e) and binding Fifth Circuit precedent. 

B. The Disclosure Statement Does Not Provide Adequate Information. 

23. Moreover, the Disclosure Statement lacks adequate information as to the issues 

described above. While, for the sake of argument, a liquidating chapter 11 plan for a corporate 

debtor can perhaps require acceptance of an otherwise impermissible injunction amounting to a 

discharge as a condition to receiving settlement proceeds, adequate information requires detailing 

those issues to the creditors entitled to vote. The same information is required for creditors whose 

 
3 Bankruptcy Code § 1129(a)(7) is an example of a confirmation issue that depends on how creditors vote. A plan may 
provide holders of claims less than they would receive or retain in a chapter 7 case if each holder of an allowed claim 
in that class has accepted the plan. While that is exceedingly unlikely for classes with numerous claimants, it is at least 
possible and should not usually be a reason a plan is patently unconfirmable. 
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claims are not “Allowed” such that they are entitled to vote but will nonetheless receive opt-out 

forms with respect to approval of the third-party releases. Creditors must be informed about what 

the Plan would actually do for there to be adequate information. 

24. Inconsistent provisions of the Plan and Disclosure Statement exacerbate the 

problem. The Disclosure Statement indicates that parties with Personal Injury Claims “will be 

allowed to continue [their] lawsuit outside of the Bankruptcy Court” and that there “[t]here may 

or may not be insurance to cover [the] claim, depending on the nature of the claim, where the 

injury occurred, and the number of other potential claims asserted under the same policies.” 

(Disclosure Statement at p. vii). Similarly, the Plan and Disclosure Statement indicate that all 

claimholders must first seek recovery from insurance. (Disclosure Statement at pp. 26-27; Plan at 

pp. 14-15, 25-26). But the mechanism for that requirement is uncertain as the “Enjoined Parties 

are permanently enjoined, from an after the Effective Date, from . . . commencing or continuing 

in any manner any action or other proceeding of any kind on account of or in connection with or 

with respect to claims or interests that have been released, discharged, settled, or are subject to 

exculpation under the Plan . . . .” (Plan at pp. 30-31). The Plan provides that “the provisions of the 

Plan shall constitute a good faith settlement of all Claims” and that “[t]he entry of the Confirmation 

Order shall constitute the Bankruptcy Court’s approval of the compromise or settlement of all such 

Claims[.]” (Plan at pp. 28). It is not clear how creditors can obtain recovery from insurers if they 

are enjoined from commencing or continuing actions “in connection with or with respect to” the 

supposedly settled claims. The Disclosure Statement does not clarify the issue. 

25. Maybe these issues can be addressed in a subsequent plan and disclosure statement 

that provide for the same economic terms. Many of the problems seem to derive from extra-
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statutory language left over from a plan where a discharge was permissible.4 But unless and until 

a revised plan and disclosure statement addressing the issues described in this objection are 

submitted, the Court should deny approval of the disclosure statement. 

CONCLUSION 

26. Based on the foregoing, the Court should deny approval of the Disclosure Statement 

and the solicitation thereof. The Plan described in the Disclosure Statement is patently 

unconfirmable because the problems with the Plan cannot be addressed by creditor voting. Further, 

the Disclosure Statement does not contain adequate information of either the injunction provisions 

or the apparent inconsistencies in the Plan. While the Debtor and the UCC may be able to address 

the issues with the Plan, they should do so prior to solicitation. The solicitation of the current Plan 

through the current Disclosure statement would result in confusion and a waste of estate resources. 

[Remainder of Page Intentionally Left Blank] 

  

 
4 While the Bankruptcy Code does not provide that claims subject to a discharge are “settled,” similar language is 
commonly used to colloquially—albeit not technically—describe the effect of a discharge. Cf.  In re Fieldwood Energy 
LLC, 637 B.R. 712, 721 (Bankr. S.D. Tex. 2022), motion to certify appeal granted sub nom. Atl. Mar. Servs. LLC, No. 
4:22-CV-00855, 2023 WL 3433684 (S.D. Tex. Mar. 30, 2023) (“In the Court's oral ruling, it reasoned that 
‘satisfaction’ and ‘settlement’ should be understood as colloquial terms dealing with a discharge.”). 
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 Dated: November 30, 2023        SHANNON & LEE LLP 

  
/s/ R. J. Shannon          
Kyung S. Lee 
State Bar No. 12128400 
klee@shannonleellp.com 
R. J. Shannon 
State Bar No. 24108062 
rshannon@shannonleellp.com 
2100 Travis Street, STE 1525 
Houston, Texas 77002 
Tel. (713) 714-5770 
  
Bankruptcy Counsel to the Personal 
Representative 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document was served at the 
time of filing, by the Electronic Case Filing System for the United States Bankruptcy Court for the 
Southern District of Texas on all parties registered to receive such service in the above captioned 
case. 
 
 

/s/R. J. Shannon                          .  
R. J. Shannon 
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Dean Complaint 
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Lawrence A. Vogelman 

D. Michael Noonan

Dated 4/18/2023
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