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1. Asmy claims are based in ECF 1071, EXD, E, F, the letter by the United States Senate, statements
by counsel and that this bankruptey is fraudulent, was manufactured by Gray Reed, in order to
intimidate me and other prisoners into takin the $5,000 offered, écrunsel is trying to have me
declared a vexatious litigant, in bad faith, with no legal or factual basis. ECF 1324 should be denied
as the request is retaliatory, the argument has been waived, is subject to laches, estoppel etc. Both

the Debtor and counse! should be sanctioned. See also EX G

TABLE OF CONTENTS

CASES .. e et eR e e e A et et e et n e nm e et en et e eenre e et an e aenn 2
TaADIE OF EXRIDIES ...ttt e aes e b e e eem e s ne st ne st e emeeesse e een st ares st semenes 4
The United States Senate Has Asked The United States Department Of Justiée To Investigate This

Fraudulent Bankruptcy. As Such The Claims Raised Are Not Vexatious.........o.eeeeeeeeeeeeeeeeveeeoeeeeeeeone 4
ECF 1071, Ex D, E And F Disclose That This Fraudulent Bankruptcy Was The Brain Child Of Gray Reed5
Revelations From EX D , E AN F ...t eeesre sttt e st e e e svsae e vensaenssassomsesss e sessesee e steseeeeee s 6
The Persons Who Call The Shots And Aided In The Fraudulent ACHVIHES .........coereeroeeeeereeerereeseenen oo 7
...................................................................................................................................................................... 7
TrANSTErS TO MZ LOAINCO ..cucuviiiiceeccceveeriaene s ve e see et et b e e ese e sras st st s e s e s ees e s s st et anessmeeeeeesearasass 10
Transfers To Geneva Consulting ............cevvee. bt e e e e yar SRR A R bt e re e e ane e e e e e r e et e e smne e e s sranare 10
Transfers To Amerisource Bergen To Benefit Pharmacorr And Perigrove 1018 Related Parties.............. 12

OBJECTION TO ECF 1324 Page 1 of 28

2390086240213000000000003


¨2¤G v8"-     #E«

2390086240213000000000003

Docket #1349  Date Filed: 02/13/2024


+

Case 23-90086 Document 1349 Filed in TXSB on 02/13/24 Page 2 of 153

Material Omissions From ECF 1324 That Courts Inspite Of Requests From Counsel, Did Not Find My

Claims, A Subject Of This Litigation, Vexatious Or Frivolous..........c.ccceecriereemrcecseessenerncsensessresserenernsrenss 12
The Chapter 7 Is Valid And Based On ECF 1071 ANd EX D, EJF ... enee s e erassmsnnsenens 19
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ECF 1324 Was Filed By Counse! As Retaliation For My “ Joinder By Anant Kumar Tripati In "Motion Of
The Official Committee For Structured Dismissal Of Chapter 11 Case” “And Submitting Objections To
ECF 1259. Laches, Unlean Hands And Equitable Estoppel Bar The Application ...........occeeiecereerncerannas 14
Counsel Has Targeted Tripati As He Is Without Counsl, While At The Same Time He Has Not Filed Any

Similar Application Against Counsel For Creditors And Tort Committee Who Have Made Similar
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TABLE OF EXHIBITS

EXHIBIT A (Document showing that the members of the United States Senate have asked the
Justice Department to investigate.)

EXHIBIT B ECF 244, 280, 411 (Motions | filed in the Chapter 11)

EXHIBIT C EGF 388 (Respbnse to my'motions)

EXHIBIT D TORT COMMITTEES MOTION TO DISMISS BANKRUPTCY. (These are the
documents from which [ obtained my information)

EXHIBIT E ECF 1259 (These are the documents from which | obtained my infoermation)
EXHIBIT F ECF 1071 (These are the documents from which | obtained my information)
EXHIBIT G ECF 576 (Amicus Brief) =

EXHIBIT H ECF 93 (Moticn for sanctions in the adversary)

EXHIBIT | ECF 1885, 170 (Mofion for contempt citation)

EXHIBIT J ECF 192 (801(d){2) statemenits in adversary)

EXHIBIT K Tripati v Wexford {(Showing my claims were not found frivalous, vexatious)

THE UNITED STATES SENATE HAS ASKED THE UNITED STATES DEPARTMENT OF
JUSTICE TO INVESTIGATE THIS FRAUDULENT BANKRUPTCY. AS SUCH THE CLAIMS
RAISED ARE NOT VEXATIOUS ‘
2. Attached is a document that shows The United States Senate has asked the United States

Department of Justice to investigate this fraudulent bankruptcy and these same players. Clearly
any allegations as to fraud by the debtor, these lawyers and those associated with them, cannot
be deemed vexatious because even the United States Senate is concerned. (EX A)

3. When a lot of money is at stake, lawyers make creative arguments. That was certainly the case in
Grupo Mexicano de Desarrollo, SA v. Alliance Bond Fund, Inc. 527 U.S. 308 (1998). EX J

However, these arguments are not creative but designed to infimidate and harass, 1/2

! Counsel misstates my flings in this case. 1 have filed objections to the Debtors filings i.e .ECF 411, 782, 926 and
motions i.e. ECF 47, 49, 184, 244 etc. These are not vexatious acts.

2 Counsel misleads this court about my conduct in the adversary. Counsel leads this court to believe | am
clogging the court. They omit the fact that The spoliation claims were screened by the United States District
Court but nevertheless in bad faith Defendants filed ECF 25, 28, 30, 33, 39, 43, 45, 46, 67, 69, 85, 86, 87,
89, 111, 112, 131, 133, 134, 135, 138, 154, 158, 164. | filed ECF 40, 48, 51, 55, 65, 66, 115, 140, 147.
ECF 27, 32, 34, 47, 45, 58, 63, 167, 169 are motions to dismiss and responses. | filed ECF 96 curing the

deficiencies. ECF 73-84, 132, 141, 149, 150 are my applications for default and responses to Defendants
OBJECTION TO ECF 1324 Page 4 of 28
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ECF 1071, EXD, E AND F DISCLOSE THAT THIS FRAUDULENT BANKRUPTCY WAS THE
BRAIN CHILD OF GRAY REED

4. Exhibits D, E, F filed by the Tort Committee on January 18, 2024 discloses the following evidence:

| The scheme Gray Reed; Jason S. Brookner; Aaron Kaufman; Lydia Webb; Amber Carson; created

calls for a divisive merger conducted by a subsidiary of a wealthy corporation under a 1989

amendment to the Texas Business Corporations act. Under the merger one entity “GoodCo” has

all the assets and non tort liabilities, and the other “TortCo” has all the tort liabilities. TortCo agreed

to indemnify the entire non Debtor corporate family and provided the necessary funding agreement

backstop from GoodCo andfor an affiliate to fund the bankruptcy case and provide funding to
TortCo to pay tort claims within certain parameters..

6. Next TortCo files for bankruptcy seeking to enjoin all tort liability litigation against non Debtor
affiliates and indemnified parties because without the assistance of the court in this fraudulent
scheme, it fails. Once the injunction is issued TortCo usually led by a purported independent board,
will engagé in mediation or other activities to prolong the bankruptcy.

7. Asthe Debtoris ashell and notan operating company the Debtor has no reason to exit bankruptcy,
except on terms favorable to GoodCo.

8. Flacks Group a Miami based investment firm acquired the equity of Gorizon in 2020, It then formed
M2 related companies to acquire Corizen's purportedly secured debt at steep discount, resulting in

the M2 companies becoming both Corizon's parent and secured lender.

objections ECF 85, 102, 105, 108, 137, 144.Scottsdale responded to my default and by ECF 108 this court
relieved of default. The court ordered Defendant to file a responsive pleading. Instead it moved to dismiss.
| moved the court to hold it in contempt ECF 165 and Defendants field ECF 170. | moved for sanctions
ECF 93, 162 and ECF 117, 119, 122, 124, 127, 128, 162, 172, 175, 176 . | filed replies but have no Dkt

number are the responses.
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REVELATIONS FROM EXD ,EAND F

Perigrove 1018, LLC °

M2 HoldCo, LLC

M2 LoanCo, LLC

M2 EquityCo, LLC

-

Valitas Intermediate

Holdings, Inc.

[

Valitas Health Services,

Inc.

[

Corizon Healfh, Ine.

Corizon, LL.C

Corizon Health of New
Jersey, LLC
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THE PERSONS WHO CALL THE SHOTS AND AIDED IN THE FRAUDULENT ACTIVITIES

Michael James James and Charles
Flacks \ Hyman .
. Gassenheimer

—

Isaac Lefkowitz \

Perigrove 1018, LLC |—+—1 The Flacks Group

Sara Tirschwell

Ayodeji Ladele

~ Frank Sholey \ Jeffrey King

' OBJECTION TO ECF 1324 Page 7 of 28
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The Flacks Group

1
| M2 HoldCo, LLC |

M2 LoanCo, LLC

M2 EquityCo, LLC

Holdings, Inc.

Valitas Intermediate

(50.1% Membership in
Pharmacorr/M2, LLC)

M2 Pha

rmacorr Equity

Holdings, LL.C

(49.1% Membership 1n
Pharmacorr/M2, LLC)

I

Valitas
Health
Services, Inc.
L
Corizon
Health,
Inc.
. Corizon
Corizon, | Health of
LLC
New
Jersey,
LLC

Pharmacorr/M2,

LLC

1

Pharmacorr
Holdings,

LLC

Pharmacorr,
LLC

Endeavor

Distribution,
LLC
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10.

11.

12

13.

14,

15.

16.

17.

18.

19.
20.

Flacks spun off Corizon’s profitable entity PharmaCorr and then evaluated bankruptcy as an exit
strategy. By chance Flacks met Isaac Lefkowitz and Perigrove and sold them the business.

Isaac |.efkowitz; Perigrove 1018 ; Geneva Consulting Inc; and its advisors set off to shield their
companies from litigation in the tort system and impose a forced bankruptcy setlement an the
victims and their families, thereby freeing all future profits for equity holders, and also transferring
millions from tort victims to equity.

Senator Elizabeth Warren, [_Jick Durbin, Marie Hirono, Dick Blumenthal, Ron Wyden, B‘_emie
sanders, Peter welch and Carey Booker wrote a letter to Lefkowitz and genesis reminding them
that in 2021 they received $300,000,000 in COVID funds. '
in December 2021 Perigrove acquired Corizon Health, its parent the M2Companies and their debt,
all profitable government contracts and Corizon's cash. It then looted through intentional and
constructive fraudulent transfers millions from Corizon,

In May 2022 Perigrove directed all Corizon and affiliated business entities with assets and ongoing
operations to merge into a single entity.

Through Texas Divisive Merger the new entity Corizon Health Inc housed all disfavored liabilities,
including torts. The other entity CHS TX Inc was transferred all productive assets and favored
liabilities. This was similar to a 363 sale to an insider, where the insider takes all the productive
assets and assignment of profitable contracts and related liabilities, rejects nonprofitable contracts,
with undesirable liabilities left behnd.

According to former Corizon Health CEO James Hyman this was “essentially an old fashioned
bankruptcy fraud scheme.” '

Sara Tirschwell the sole shareholder contributed 95% equity to YesCare, wholly owned by
undisclosed insiders. )

Flacks Group; Isaac Lefkowitz; Perigrove 1018 ; Geneva Consulting Inc; Sénior Management of
Corizon Health; Sara Tirschwell; YesCare, CHS Tex; after looting Corizon Health, with the help of
Gray Reed; Jason S. Brookner; Aaron Kaufman; Lydia Webb; Amber Carson, searched for a law
firm that could influence Judge David Jones.Senior Management of Corizon Health, YesCare, CHS
Tex;

They hired Liz Freeman, Jackson Walker which had a personal refationship with the Judge so as
to defraud the prisoners.

They were caught and this court appointed another arbitrator.

Flacks Group; Isaac Lefkowitz; Perigrove 1018 ; Geneva Consulting Inc; Senior Management of
Corizon Health; Sara Tirschwell; YesCare, CHS Tex; after looting Corizon Health, with the help of

OBJECTION TO ECF 1324 Page 9 of 28
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21,

22.

Gray Reed; Jason S. Brookner; Aaron Kaufman; Lydia Webhb; Amber Carson, searched for a law
firm that could influence Judge David Jones.Senior Management of Corizon Health, YesCare, CHS
Tex; deprived me and other prisoners of monies due us by laundering monies and engaging in
transactions set forth herein. )

Flacks Group; Isaac Lefkowitz; Perigrove 1018 ; Geneva Consulting In¢; Senior Management of
Corizon Health; Sara Tirschwell; YesCare, CHS Tex; after looting Carizon Health, with the help of
Gray Reed; Jason 8. Brookner; Aaron Kaufman; Lydia Webb; Amber Carson, searched for a law
firm that could influence Jnge David Jones. Senior Management of Corizon Health, YesCare, CHS
Tex; its affiliates engaged in avoidance, unjust enrichment, spaliation, fraudulent i:onéealment.
fraud, avoidance, deceit, common law constructive fraud, constructive taking, breach of fiduciary

duty, deceptive business practices, fraud upon the court, and conspiracy to engage in these torts.

TRANSF
ERS TO M2 LOANCO

At all relevant times, M2 LoanCo had two directors—Isaac Lefkowitz and Alan Rubenstein. M2

LoanCo never had employees and did not maintain e-mail records on its own server.

12/29/2021 $10,000,000.00
12/30/2021 $5,000,000.00
1/4/2022 $2,300,000.00

1/5/2022 $600,000.00
1/31/2022 $5,000,000.00
2/18/2022 $600,000.00

3/8/2022 $10,000,000.00

3/9/2022 ($10,000,000.00)
5/17/2022 $1,000,000.00
11/14/2022 $25,572.19

11/14/2022 $12,583.00

Total to M2 LoanCo $24,538,155.19

TRANSFERS TO GENEVA CONSULTING

OBJECTION TO ECF 1324 Page 10 of 28
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23.

Within days of Perigrove .-1018's acquisition of Corizon Perigrove 1018 appainted one of its

directors, Isaac Lefkowitz, as the decision-maker for all of the companies. Mr. Lefkowitz, in turn,

- caused the Debtor Perigrove 1018 to enter into a “Consuiting Agreement” with Geneva. The

24,

25.

286.

27,

28.

29.

30.

31.

32

“Consulting Agreement” is between Valitas Health Services, Inc. and Geneva Consulting, LLC. Mr.
Lefkowitz signed the Consulting Agreement as the “Interim CEQ” for Valitas.

A director listed on Perigrove’s website signed the Consuiting Agreement as “Director” of Geneva.
Mr. Lefkowitz directed James Hyman, the then-CEQ of Corizon Health, Inc., and Jeff Shbley, the
then-CFQ of Corizon Health, Inc., to transfer substantial sums to Geneva under the Consulting
Agreement. 7

On December 8, 2021, the Corizon transferred $3 million to Geneva, purportedly as a retainer
required under the Consulling Agreement.

Corizon then transferred $500,000 per month for the subsequent five (5) months, purportedly for

"Corporate Restructuring” services under the Consuiting Agreement.

A director listed on Perigrove's website signed the Consulting Agreement as “Director” of Geneva.

Mr. Lefkowitz directed James Hyman, the then-CEO of Corizon Health, Inc., and Jeff Sholey, the
then-CFO of Corizon Health, Inc., to transfer substantial sums to Geneva under the Consulting
Agreement.

On December 8, 2021, the Corizon transferred $3 million to Geneva, purportedly as a retainer
required under the Consulting Agreement,

Corizan then transferred $500,000 per month for the subsequent five (5) months, purportedly for
“Corporate Restructuring” services under the Consulting Agreement,

A director listed on Perigrove’s website signed the Consulfing Agreement as “Directar” of Geneva.
Mr. Lefkowitz directed James Hyman, the then-CEO of Corizon Health, Inc., and Jeff Sholey, the
then-CFO of Corizon Health, Inc., to transfer substantial sums to Geneva under the Consulting
Agreement.

On December 8, 2021, the Corizon transferred $3 million to Geneva, purportedly as a retainer
required under the Consulting Agreement.

Corizon then transferred $500,000 per month for the subsequent five (5) months, purportedly for
"Corporate Restructuring” services under the Consulting Agreement.

OBJECTION TO ECF 1324 Page 11 of 28
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TRANSFERS TO AMERISOURCE BERGEN TO BENEFIT PHARMACORR AND PERIGROVE

33,

1018 RELATED PARTIES
Amerisource Bergen to satisfy obligations of PharmaCaorr, which ceased being a subsidiary of

Corizon under the Perigrove’s ownership and controt:

1/31/2022 $500,000.00
2/15/2022 $456,707.08
Total to Amerisource Bergen $956,707.08

MATERIAL OMISSIONS FROM ECF 1324 THAT COURTS INSPITE OF REQUESTS FROM

COUNSEL, DID NOT FIND MY CLAIMS, A SUBJECT OF THIS LITIGATION, VEXATIOUS OR

35.

36.

37.

FRIVOLQUS

. Counsel fail to state that the courts did not find the spoiiation claims frivolous or vexatious, though

the lawyers asked the courts to so find. {EX K) .

As | am using evidence that is in ECF 1071 (EX D,E,F), and arguing what the 'forl Committee,
Creditors Committee, the Senate and legal community have been arguing, that this bankruptcy is
fraudulent and designed by Gray Reed, the fact that | have previously been found vexatious is
irrelevant. This is because my arguments and conduct in this case is not frivolous or vexatious.

| am not invalved in harassing and abusive litigation as fgderal courts have found my spoliation
claims not frivolous or vexatious (ECF 1324 @ 1).

The rules of practice before this court require every party be informed * If you oppose the motion,
you should immediately contact the moving party to resolve the dispute. If you and the moving
party cannot agree, you must file a response and send a copy to the moving party.” If counsel would

have complied with these provisions the 30 3/704 filings would not have been. Counsel never

¥ Counsel misstates my flings in this case. | have filed objections to the Debtors filings i.e .ECF 411, 782, 926 and
motions i.e. ECF 47, 49, 184, 244 etc. These are not vexatious acts.

% Counsel misleads this court about my conduct in the adversary. Counsel leads this court to believe | am

clogging the court. They omit the fact that The spoliation claims were screened by the United States District
Court but nevertheless in bad faith Defendants filed ECF 25, 28, 30, 33, 39, 43, 45, 46, 67, 69, 85, 86, 87,
89, 111, 112, 131, 133, 134, 135, 138, 154, 158, 164. | filed ECF 40, 48, 51, 55, 65, 66, 115, 140, 147.
" ECF 27, 32, 34, 47, 45, 58, 63, 167, 169 are motions to dismiss and responses. [ filed ECF 96 curing the
deficiencies. ECF 73-84, 132, 141, 149, 150 are my applications for default and responses to Defendants
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38.

38.

40,

41.

42.

contacted me about any motion he filed. | contacted counsel by letter whenever | filed a mation or
responded to a motion, In these contacts, | gave all pros and cons, and informed counsel, that in
the event we were unable to seftle, what are the potential consequences. This is not harassment
or threats, but complying with the meet and confer provisions. ECF 1324 @ 2).

The Chapter 7 case and supplemental complaint are not frivolous, They are valid and based on the
evidence disclosed in EX D,E,F. (ECF 1324 @ 7).

Contrary to para 8-20 federal courts have not found the claims on spoliation before this court

frivolous or vexatious. My conduct in this litigation and not in any other litigation is at issue. EX K

THE CHAPTER 7 IS VALID AND BASED ON ECF 1071 AND EX D, E,F

| contacted Perigrove (Chapter 7 @ 1) set forth the notice (@3) and listed the conduct that warrant
piercing the corporate veil (@ 74-78).| set forth the monies Piergrove stole (@ 79-81) and that
Perigrove controlled Corizon's accounts {@82-1000) stating that my claims accrued when the
Chapter 11 was filed (@ 101). | list some other victims (@ 120-270) setting forth a conspiracy (@
271-280} and pattern (@281-290)

Clearly this is not vexatious as these are based on ECF 1071, EXD, E, F.

EXHIBITS APPENDED TQ ECF 1324

Counsel takes these exhibits as my threatening them. These are not threats, but my letters, telling
them what the issues are, and how to resolve these. As required during meet and confer, | am
candid, telling them, that in the event they did not comply, there may be adverse conseguences,
including suits by other inmates. As | cannot call them, | had to write to them. No response was

received. This court mandates “If you oppose the motion, you should immediately contact the

objections ECF 85, 102, 105, 109, 137, 144.Scottsdale responded to my default and by ECF 108 this court
relieved of default. The court ordered Defendant to file a responsive pleading. Instead it moved to dismiss.

I moved the court to hold it in contempt ECF 165 and Defendants field ECF 170. | moved for sanctions
ECF 93, 162 and ECF 117, 119, 122, 124, 127, 128, 162, 172, 175, 176 . | filed replies but have no Dkt
number are the responses.
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moving party to resolve the dispute. I you and the moving party cannot agree, you must file a
response and send a copy to the moving party. Counsel and none of these attorneys have complied
with these provisions. These Exhibits satisfy these provisions and satisfy Rule 408. See generally
Bhandari v First National Bank of Commerce,, 808 F.2d 1082(5th Cir.} 828 F.2d 1343 (5th Cir. En
banc. 1987)

ECF 1324 WAS FILED BY COUNSEL AS RETALIATION FOR MY *“ JOINDER BY ANANT

KUMAR TRIPATI IN "MOTION OF THE OFFICIAL COMMITTEE FOR STRUCTURED

DISMISSAL OF CHAPTER 11 CASE” "AND SUBMITTING OBJECTIONS TO ECF 1259.

LACHES, UNLEAN HANDS AND EQUITABLE ESTOPPEL BAR THE APPLICATION

43.

44.

45,

46.

47,
48,
49.

. Given the requirements imposed by the Bankruptcy Code, failure to disclose assets or claims of

On February 28, 2023 [ filed ECF 47 setting forth my intent to move to dismiss, and subsequently
filed ECF 244, 261, 280, 344, 411 {EX B) with Gray Reed filing ECF 338 (EX C).

At all times, the Debtor and counsel were aware of my litigation history (See ECF 338 EX C) With
this knowiedge when they filed ECF 338, they did not ask the court to declare me as being
vexatious.

By refusing to release the evidence that | asked the Debtor to provide the Debtor frustrated and
impeded my ability to support my argument in EX B, theréby denying my access to court. Lueck v
Wathen, 262 F Supp 2d 620, 695 (ND Tex. 2003)(Evidence needed to present PCR successfully)
However, through the “Motion of the Official Committee for Structured Dismissal of Chapter 11
Case" filed by the Torts Committee (EX D @)) and in ECF 1259 pp 6-16; 29-31) | became privy in
January 2024 of the facts that makeup my joinder and objections to ECF 1259. )

At EX D 10-27 it shows how counsel for the Debtor manufactured this bankruptcy. See also EX E.
This is exactly what | requested from counsel in EX B, and which they refused to give me (EX C).

Only and only after | received EX D and E | moved the supplement my complaint in the adversary.

which the debtor has knowledge is always a violation of the debtor’s “oath.” Courts have noted that
the discrepancy between a debtors’s sworn disclosures or representations and a later position may
serve as evidence that the individual's two positions are “intentionally inconsistent.” Schomaker v,
United States, 334 F. App'x 336, 340v(1st Cir. 2009). Additionally, the level of judicial acceptance
required to justify application of the doctrine is generally fairly low. White v. Wyndham Vacation
Ownership, Inc., 617 F.3d 472, 478-79 (6th Cir. 2010) (applying judicial estoppel where prior

bankruptey court adopted inconsistent position as a preliminary matter). An essential element of
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51.

52.

the American legal system is the expectation that the execution of proceedings, suits, and actions
in its courts are not founded upon fraud. The courts have “inherent powers” through which judges
ensure efficient, orderly, and falr disposition of cases. See Chambers v. NASCO, Inc., 501 U.S. 32,
58 (1991) (Scalia, J., dissenting) ("It has long been understood that [clertain implied powers must
necessarily result to our Courts of justice from the nature of their institution,” powers "which cannot
be dispensed with in a Court, because they are necessary to the exercise of all others.™ {quoting
United States v. Hudson, 11 U.S; {7 Cranch} 32, 34 (1812))). Among these powers is a court's
ability to guard against [itigant duplicity by employing the equitable doctrine of judicial estoppel. See
New Hampshire v. Maine, 532 U.S. 742, 749 (2001} (“This rule, known as judicial estoppel,
generally prevents a party from prevailing in one phase of a ¢ase on an argument and then relying
on a contradictory argument to prevail in another phase.” (internal quotation marks omitied)).
Briefly put, judicial estoppel permits a court to dismiss claims inconsistent with a petitioning party’s
representations in a prior legal proceeding. Invoked to protect the integrity of the judicial system,
judicial estoppel has become an increasingly popular means of dismissing claims brought by
individuals who have previously filed for bankruptcy and failed to disclose those claims as assets
in the bankruptcy proceeding. There is now a strong consensus among the federal circuits as to
the standards to be applied in such cases. In re Coastal Plains, Inc., 179 F.3d 197 (5th Cir. 1999).
Underpinning the courts' common application of the doctrine are the broadly recognized interests
served by the United States’ uniform Bankruptcy Code and the desire of the courts to ensure the
integrity of their processes. “The basic principle of [U.S.] bankruptcy is to obtain a discharge from
one's creditors in return for alt one's assets, except those exempt, as a result of which creditors
release their own claims and the bankrupt can start fresh.” Payless Wholesale Distribs. Inc. v.
Alberto Culver (P.R.) Inc., 989 F.2d 570, 571 (1st Cir. 1993). Sea Trade Co. v. FleetBoston Fin.
Corp., No. 03 Civ. 10254, 2008 WL 4129620 (S.D.N.Y. Sept. 4, 2008) (applying the doctrine of
judicial estoppel after extensive and contested review of bankruptcy disclosure requirements under
Argentine Bankruptcy Law).

‘It is a well-established principle that courts will not permit themselves o become agents for the
commission of recognized wrongs. If a defendant may use the judicial process fo delay, diminish,
or even defeat a valid claim, then the court has in effect become a partner in the abuse.” Van Patten
& Willard, The Limits of Advocacy: A Proposatl for the Tort of Malicious Defense in Civil Litigation,
35 Hastings L.J. 891, 917 (1984) Clearly ECF 1324 has been filed as retaliation for my bringing
forth the challenges in my objection to ECF 1259,

. To establish a First Amendment retaliation claim, the prisoner must show that (1) he engaged in

constitutionally protected speech or conduct. The right to access this court satisfies these
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provisions. (2) The defendant took adverse action which is satisfied by filing of ECF 1324. And (3)

there was a causal connection between the protected aclivity and the adverse action. Rhodes v.
Robinson, 408 F.3d 559, 567-88 (9th Cir. 2005). This is satisfied by the fact that there is

connections between the evidence used to file the motion and the timing of the vexatious Ktigation

application.

854. The adverse action must be “sufficient to deter a person of ordinary firmness” from exercising his
constitutional rights. Rauser v. Hom, 241 F.3d 330, 333 (3d Cir. 2001) this problem is satisfied by

the fact that most inmates and members of the general public would throw in the towel, when they

get a motion to be declared vexatious.

55. Laches bars ECF 1324 because the Debtor and counsel waited until the evidence they concealed

was disclosed in E X D and E and after | moved for relief based on that evidence. For example,

has been applied to deny a party relief by bill of review, but the basis for the application is
questionable. Flores v. Flores, 116 S.W.3d 870, 876-77 (Tex. App.—Corpus Christi 2003, no pet.).
In Ross v. National Center for the Employmant of the Disabled, 49 Tex, S.Ct. J. 760, 197 S.W.3d

795 (Tex. 2006)(per curiam), the Texas Supreme Court threw out a similar unclean hands finding

in part because there had been no basis provided for the trial court to sanction a party in one

proceeding for misconduct in a different proceeding. The Court [ocked to equitable decisions,

typically its own decisions from the nineteenth century or the eafly twentieth century. McCutchen,
133 8. Ct. at 1546 (citing Barnes v. Alexander, 232 U.S, 117 (1914), and Walker v. Brown, 165
U.S. 654 (1897)); Sereboff, 547 U.S. at 357-58 (citing Bames and Walker as well). Less common

are citations to state courts and English courts. The primary discussion of English practice

appeared in Grupo Mexicano, where Justice Scalia discussed the modern development of the

Mareva injunction, 527 U.S. at 327-29. Hence Laches bars ECF 1324

56. As the Debtor was aware of the matters as to my prior litigation, but chose not to raise it, untit EX
D and E, Judicial estoppel bars the application .In In In re Coastal Plains, Inc., 179 F.3d 197 (5th

Cir. 1999). The court applied judicial estoppel to bar a breach of contract suit brought by the former
Chief Executive Officer (CEO) of Coastal Plains, Inc., a then-defunct Chapter 11 debtor-
corporation. The debtor's CEQ had formed a new company and purchased the residual of Coastal

Piains' estate from a third party. Though this later purchase by the CEQO's new company expressly

inctuded the claim, Coastal Plains' schedule of assets had contained no mention of the claim. In

effect, the court adopted a three part standard for application of the doctrine ir;‘ the context of post-

bankruptcy litigation: “(1) {Judicial estoppel] may be applied only where the position of the party to

be estopped is clearly inconsistent with its previous one”; and “(2) that party must have convinced

the court to accept that previous position™; and (3) the paries’ inconsistency was not inadvertent;
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57.

58,

the debtor acts inadvertently if (a) “the debtor . . . lacks knowledge of the undisclosed claims”; or
{b) “has no motive for their conceaiment.”

Unclean hands bar the application, because, counsel waited oo long. As counsel after did not
provide the evidence when | requested the evidencs, the evidence subsequently provided to the
Tort Committee, unclean hands bars the application. Equitable estoppel bars the application as
counsel has played fast and loose and filed this application to send a message to all prisoners, that
they must not lodge the challenges.

As EXD, E, and F shows the Debtor and counsel had knowledge In re Coastal Plains, inc.,, 179
F.3d 197, 210 (5th Cir, 1999) ("{iln considering judicial estoppel for bankruptcy cases, the debtor's
failure to satisfy its statutory disclosure duty is ‘inadvertent’ only when . . . the debtor either lacks

knowledge of the undisclosed claims or has no motive for their concealment.”).

COUNSEL HAS TARGETED TRIPATI AS HE IS WITHOUT COUNSL, WHILE AT THE SAME

TIME HE HAS NOT FILED ANY SIMILAR APPLICATION AGAINST COUNSEL FOR

CREDITORS AND TORT COMMITTEE WHO HAVE MADE SIMILAR ARGUMENTS

59.

60.

61.

62.

in their objections lawyers for the Creditors and Tort Commitiees have made similar arguments.
"(EX D and E)
Counsel has chosen not to seek similar relief against them. Counsel and Debtor by concealing the
evidence (EX B) and now opting the declaration of the vexatious litigation route, when even the
United States Senate is sgriously concerned about the fraudulent bankruptcy (EX A) have used
this Chapter 11 "instead of serving as a vehicle for the ascertainment of the truth.. ...adjudication of
a hypothetical fact situation imposed by (their) selective disclosure of information.” Rozier v Ford
Motor Co. 5§73 F2d 1332, 1346 (5th Cir, 1978){emphasis added)
As the Debtor and counsel, when they refused to give me the evidence (EX B), did not contemplate
the evidence would be a part of pleadings filed by lawyers (EX D and E}, they targeted me a non
lawyer, and not sources of the evidence that | got.
Counsel has chosen to deny me to equal litigation opportunity by ECF 1324 because they
concealed that evidence, now obtained. (EX B, D, AND E). The” fundamental right to equal litigation
opportunity” L. Tribe, American Constitutional Law 16-11 at 161 (2nd. Ed. 1988} includes access
to raw materials because “access to the courthouse doors does not by itself assure a proper
functioning of the adversary process.” Ake v. Oklahoma, 470 US 68, 71 (1985)
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PRIVILEGE IS CONFERRED BY FREV 408 AND THE MEET AND CONFER PROVIIONS,
WHICH MANDATE CANDID DISCUSSIONS BETWEEN PARTIES AS TO WHY A PARTY
SHOULD NOT PURSUE A POSITION DURING LITIGATION

63. If you oppose the motion, you should immediately contact the moving party to resolve the dispute.

if you and the moving party cannot agree, you must file a response and send a copy to the moving
party. This is what the rules of this court require. There is privilege in engaging in settlement
practices. Bhandari v First National Bank of Commsrce,, 808 F.2d 1082(5th Cir.) 829 F.2d 1343
(5th Cir. En banc. 1987)

64. FREV 408 and the meet and confer provisions confer a privilege and that privilege forbids a court
considering any part of the discussions before the court. These provisions mandate candid
discussions, as to why a party should not pursue a paosition, the pros and cons and consequences.

65. There is no prisoner exception and the fact that | as a prisoner complied with these provisions,
does not waive the privilege.

66. It is understandable counsel takes exception that he was informed that continuing to pursue this

bankruptcy, shall have certain consequences

THE BANKRUPTCY SHOULD BE DISMISSED UNDER HUSKY, BECAUSE THE PURPOSE
OF ECF 1324 [S TO INITMIDATE ME AND OTHER PRISONERS FROM CHALLENGING THE

CONDUCT OF THE DEBTOR AND COUNSEL
67. Counsel and the Debtor, after they became aware of EX D and E, moved tc have me declared

vexatious, so that | and others do not use the Husky challenge.

68. in Husky International Electronics, Inc. v. Ritz, -1 36 8. Ct. 1581 (2016) the Supreme Court held
that actual fraud does not require a misrepresentation to the creditor. The Coust thereby created
the option of recovery for creditors under Section 523(a)(2}(A) even where they had not been
directly lied to, as long as the debtor still implemented actual fraud in }elation toits debt.

69. The Supreme Court opened the door to creditor recavery under Section 523(a) (2) (A) in situations
where a debtor might be innocent but vulnerable, such as prisoners and Tripati. This overly wide
net is a result of "badges of fraud,” a set of objective factors courts and state legislatures have used
to evaluate fraud in bankruptcy. See, e.g., TEX. BUS. & COM. CODE ANN. § 24.005 (West 1987)
(integrating badges of fraud into its exception to discharge statute).

70. Ininre Ritz, 459 B.R. 623, 626 (Bankr. S.D. Tex. 2011), affd, 513 B.R. 510 (8.D. Tex. 2014), aff'd,
787 F.3d 312 (5th Cir. 2015), rev'd and remanded sub nom. Husky int'| Elecs., Inc. v. Ritz, 136 S.
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Ct. 1581 (20186), vacated and remanded sub nom. In re Ritz, No. 14-205286, 2016 WL 4253552 (5th
Cir. Aug. 10, 2016). the case that would ultimately become Husky International Electronics, Inc. v.
Ritz, the Fifth Circuit found that, for a debt to be excepted from discharge under Section 523(a)
(2)(A), there must be a misrepresentation and actual fraud does not include any fraudulent acts

other than misrepresentation for the purpose of Section 523(a)(2)}(A). To fully appreciate the scope

of the issue presented in Husky, a detailed discussion of the case at issue follows,

71. Befendant Daniel Lee Ritz Jr. (“Ritz") was a director of Chrysalis Manufacturing Corp. (“Chrysalis”).
He'was also in financial conirol of Chrysalis and owned at least thirty percent of its common stock
during the relevant period. The plaintiff, Husky International Electronics, Inc. {(“Husky”}, contracted
to sell and deliver elecironic device components to Chrysétis. and transacted with Chrysalis from
2003 through 2007. Chrysalis failed to pay Husky for $163,999 worth of components. Husky sued
Chrysalis to recover that debt in May of 2009. Unfortunately for Husky, Ritz
transferred hundreds of thousands of dollars of Chrysalis's assets to seven other companies,

which he also controlled, between November of 2006 and May of 2007, and ignored Chrysalis’s

debis. After Husky sued to recover its debts, Ritz filed for Chapter 7 bankruptcy.

72. Husky filed an adversary praceeding to Ritz's bankruptcy claim to recover the $163,999 owed by
Chrysalis, hoping to pierce the corporate veil and hold Ritz personally liable for Chrysalis's debts.
This case began in Bankruptcy Court in the Southern District of Texas in 2011, where Ritz's
bankruptey case was “routine” until Husky filed its adversary proceeding. Husky pursued several
different routes to recover its debts. The bankruptcy court quickly dismissed Husky's aftempt to
recover under Section 523(a) (4), an exception to discharge limited to parties with a fiduciary
relationship, which did not apply because there was no fiduciary relationship betweén the parties.
The second route and the true area of contention in this case was whether Ritz's fraudulent transfer
of Chrysalis's assets to his other companies fell within the scope of the meaning of “actual fraud”
in Section 523{a)(2)}(A). The Bankruptcy Court found that Husky could not recover under Section

. 523(a) {2) (A) because, according to Te;tas law, “actual fraud” requires a false representation

intended to induce the creditor to enter info a debt agreement. Because there was no evidence of

a representation made by Ritz to induce Husky to enter into the contract, Husky could not recaover
under the “actual fraud” language in Section 523(a) (2) (A). ’

73. Husky appealed to the U.S, District Court for the Southern District of Texas, which affirmed the
decision of the bankruptcy court. Slightly straying from the bankruptcy court's course of logic, the

. disirict court acknowtedged that there are cases where a party can pierce the corporate veil
because of actual fraud without a misrepresentation. The district court did not find that there was

actual fraud, however. Instead, it followed the canon of construction that a statute created by
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Cangrass must be interpreted according to its common law meaning. In this case, the district court
refied an The Restatement (Second) of Torts. The Restatement (Second) of Tors only references
fraudulent misrepresentation, not actual fraud. The district court, therefore, held that a
misrepresentation was necessary to show actual fraud. Because Husky provided no evidence of a
misrepresentation, the court conclpded. Ritz could discharge its debt. Husky appealed to the Fifth
Circuit. The Fifth Circuit affirmed the decisions of the bankruptey and district courts, The Fifth
Circuit held that Congress did not intend for fraudulent transfers to fall within the scope of “actual
fraud” in Section 523(a)(2)(A) because another provision of the Bankruptcy Code, Section
727(a)(2), prohibits discharge of debt involving fraudulent transfers, and statutes should be
construed to avoid redundancy. The Fifth Circuit acknowledged its decision was in conflict with the
Seventh Circuit's decision in McClellan v. Cantrell, which expanded the interpretation of “actual
fraud” to include fraudulent transfers. It contended, however, that McClellan contradicted the
Supreme Court's decision in Field v. Mans. Finally, the Fifth Circuit felt it was important to honor
the purpose of bankruptcy law, which is to give the debtor a clean start. To achieve this, courts
should err on the side of giving debtors the opportunity to start anew when considering an ambiguity

in the statute. Recognizing the need to resolve the circuit split regarding the issue of “actual fraud,”

the Supreme Court granted Husky's petition for certiorari.

74. THIS BANKRUPTCY FITS WITHIN The Supreme Court's Reascning in Husky International
Electronics, Inc. v. Ritz In Husky International Electranics, Inc. v. Ritz, the Supreme Court reversed
the Fifth Circuit’s decision, holding that the term “actual fraud” in Section 523(a){2){(A) of ths
Bankruptcy Code includes schemes like fraudulent transfers where no misrepresentation is
involved. The Court first analyzed the meaning of “actual fraud” under the common law, then
interpreted it within the context of the rest of the Bankruptcy Code. It.concluded that neither the
common law nor the Bankruptcy Code precludes actual fraud from including fraudulent transfer
schemes or other types of fraud without misrepresentations. The Court relied on the general
principle that the judiciary interprets statutes based upon their common law meanings, so the Court
split up the term "actual fraud” into “actual” and “fraud” in an effort to discern the most accurate
comimon law meaning for the term. In the fraud context, “actual,” in contrast with “constructive,”
refers to behavior that “invoivfes] moral turpitude or intentional wrong.” As for “fraud,” bankruptcy
common law has always recognized the transfer of assets to impede a creditor’s ability to coliect

its debts as “fraud.”

75. The Court referred to Statute of 13 Elizabeth, which it described as deeply influential in modern
bankruptcy law, to show the long-standing concept that transfers to hide assets from creditors is

fraud. The Court also noted that comman law indicates that fraudulent transfers do not require a
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misrepresentation to be considered fraud. In this case, the Court noied that the common :!aw
reflects common sense because the wrongfulness of a fraudulent transfer like Ritz's is not in the
inducement to enter into a contract, but in the secrecy of hiding assets. Qpportunities for
representations are limited in a fraudulent transfer, so representations are not a “defining feature
of this type of fraud.” After the Court determined that the common law does not exclude fraudulent
canveyances from “actual fraud,” it examined how “actual fraud” under Section 523(a) (2} (A) fits

into the scheme of the Bankruptcy Code and whether. construing “actual fraud” broadiy to include

fraudulent transfers was logical under the statutory scheme,

76. The defendant contended that that interpreting “actual fraud” to include fraudulent conveyances
would be duplicative of other provisions in the bankruptcy code; namely Sections 523(a) (4), 523(a)
(6}, or 727(a) (2). The Court discussed meaningful differences between Section 523(a) (2) (A) and
these other sections, and concluded that, just because the provisions cover transfers or
conveyances does not make them redundant. For example, Section 523(a) (4) only covers fraud
while acting as a fiduciary, while §23(a) (2) (A) has no such limitations. Section 523(a) (6} covers
willful and malicious injury, regardless of whether the injury was a result of fraud; Section 523(a)
(2) (A) only covers fraudulent acts, Section 727(a} is broader than Section 523(a) (2) (A) in that it
prevents a debtor from discharging all debts, but narrower because it limits the fraudulent time
frame of relevance to one year. The separate sections of the statute all have meanihgful
differences, indicating that recognition of fraudulent transfers under Section 523(a) (2) (A) would
not be redundant. The defendant also argued that Section 523(a) (2) (A) cannot include
conveyances because it is limited to debt “obtained by” fraud, and in a fraudulent conveyance, the
debt is already possessed. The Court declined to follow this argument based on two cases. First,
it cited McClellan v. Cantrell for the proposition that a third party who receives assets from a
fraudulent transfer is someone who “obtained” debt by fraud, which leads to the conclusion that the
“obtained by” language is not “wholly incompatible” with fraudulent transfers. Then, the Court
disputed the defendant’s reliance upon Field v. Mans, which the defendant cited as support for the
rule that actual fraud must relate to the “inception of a credit transaction.” The Court distinguished
the rule created in Field, because it only applies where fraud is perpetrated by a misrepresentation
to a creditor, not in all cases under Section 523(a}(2)(A). The Court concluded by discrediting the
defendant’s final argument: that Congress intended the phrase “or actual fraud” to mean “by actual
fraud." The Court noted that Ritz's statutory interpretation argument was unprecedented and would
not work in this situation. After rejecting all of the defendant's interpretive hurdies obstructing
fraudulent conveyance’s inclusion in “actual fraud,” the Court concluded that fraudulent

conveyances are within the scope of Section 523{(a){2}(A) and reversed and remanded the case.
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77. As such this bankruptcy should be dismissed under Husky.

AS ECF 1324 HAS BEEN FILED TO INTIMIDATE ME AND OTHER PRISONERS INTO NOT
CHALLENGING THE CONDUCT OF THE DEBTOR AND COUNSEL, QUESTIONABLE
DEALINGS, THEREFORE, MUST BE EXAMINED TO DETERMINE IF THE LIMITED
LIABILITY PRIVILEGE CONFERRED ON THE DEBTOR ENTITY HAS BEEN ABUSED BY
THOSE IN CONTROL.

78. The purpose of ECF 1324 is to intimidate me and cother prisoners.

79. Harvey Gelb, Personal Corporate Liability, A Guide for Planners, Litigators and Creditors’ Counsel
(1991), includes a lengthy first chapter on veil piercing containing considerable analysis on the
subjed, as well as several articles dealing with piercing.

80. The limited liability priviiegelis granted to owners of cerfain enterprises, such as corporations or
limited liability companies, to encourage investment. “The common purpose of statutes providing
limited sharehclder liability is to offer a valuable incentive to business investment” Thus, in
general, a person can transfer assets to and become anh owner of a limited liability entity without
losing assets uncommitted to the venture. Persons are encouraged thereby to take risks, but on a
limited basis. This privilege should appeal to passive investors who are willing to piace at least
some of their assets into enterprises controlled by others. But it should also be atiractive to
investors who participate in the control of an enterprise.

81. While much good may come from the existence of the limited liability privilege, it may be abused,
and when that happens courts have shown a readiness, however relu;:tant. to counter the abuse.
To take an extreme example, suppose a person who organizes and operates a limited liability entity
neither provides, nor allows it to retain, any assets available for the payment of creditors, and
permits it to purchase no insurance. Suppose further that a customer is seriously injured because
of the entity's negiigent high-risk operations, and that the customer cbtains an uncoliectible
judgment of $50,000 against the entity for her injury. Is justice served by passing this loss to the
victim, and indirectly to others to whom she is indebted because of her injury, ar even to the sociaty
at large that charitably helps her meet needs traceable to it? Or, suppose the same entity purchased
inventory for which it has not paid and the seller has not agreed to look only to the entity for
payment. Is justice served by allowing its owner-operator fo hide behind the veil of limited liability?
in either case—is the public policy of stimulating investment, which underlies the limited liabllity

privilege, heing served?
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82. Carried to absurd lengths, would the limited liability privitege allow pseudo-investors to ai:complish

through fraud or other wrongful conduct the transfer or retention of wealth for their own benefit at

the expense of thelr creditors?

83. To counter abuse aof the limited liability privilege, many courts have used veil plercing doctrines in

recognition of the fact that, in some situations, blind acceptance of the privilege will permit the

triumph of injustice, inequity, fraud, or the like of a serious enough nature to warrant pietcing.

. Labadie Coat Co. v. Black, 672 F.2d 92, 96 (D.C. Cir. 1982).

84. Veil plercing cases sometimes contain colorful or symbaolic terms such as “sham,” “instrumentality,”

“alter ego,” or “"dummy” to reflect characteristics of entities whose veils are to be disregarded. While

the terms are themselves conclusory in nature and generally of little anaiyiical use, they form part

of the vocabulary used in particular jurisdictions and their use must be understood in various

contexts, say, for example, by an appellate advocate who responds to a judge asking her to present

her alter ego argument.

85, In cases where creditors—whose underlying claims stem from the tort or contract liability of the

entity—seek to plerce its veil, the proper targets are generally those who by virtue of their control

are responsible for the conduct triggering the piercing decision. Ronald J. Colombo, Law of

Corporate Officers and Directors: Righis, Duties and Liabilities § 20:13 (2017).

86. Two of the guiding tests, neither of which is written in language entirely understandable on its face

and either of which appears with some frequency, though by no means universally, in cases

involving piercing claims, may be set forth substantially in the forms that follow.

87. Tast 1 may bhe referred to as the “unity of interest and ownership test,” and it states that to pierce

the corporate veil, the plaintiff must show that: (1) [T]here is such a unity of interest and ownership

that the separate personalities of the corporation and the parties who compose it no longer exist,

and (2) circumstances are such that adherence to the fiction of a separate corporation would

promote injustice or inequitable circumstances Steiner Elec. Co. v. Maniscalco, 51 N.E.3d 45, 46,

56 (Ill. App. Ct. 2016). For a similar example of this test, see Semmaterials, L.P. v. Alliance Asphalt,

inc., 2008 WL 161797, at *4 (D. ldaho Jan. 15, 2008).

‘88, Test 2 may be refarred to as the “instrumentality test" and may be stated largely as follows: The

instrumentality rule requires, in any case but an express agency, proof of three elements: (1)

Control, not mere majority or complete stock control, but complete damination, not only of finances

but of policy and business practice in respect fo the transaction attacked so that the corporate entity

as to this transaction had at the time no separate mind, will or existence of its own; (2) that such

control must have been used by the defendant to commit fraud or wrong, to perpetrate the violation

of a statutory or other positive legal duty, or a dishonest or unjust act in contravention of [the]
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plaintiff's legal rights; and (3) that the aforesaid control and breach of duty must proximately cause
the injury or unjust loss complained of. Batoh v. McNeil-PPC, Inc., 167 F. Supp. 3d 296, 323 {D.
Conn. 2018). For a similar statement of this test, see John Knox Village v. Foriis Const. Co., LLC,
449 S.W.3d 68, 76 (Mo. Ct. App. 2014). -

GUIDING FACTORS
82. In addition, courts often set forth lists of factors as guidance in piercing decisions. Continental Cas.
Co. v. Symons, 817 F.3d 979, 993-94 (7th Cir. 20186), cert. denied, 137 S. Ct. 493 (2018). Harvey
Gelb, Limited Liability Policy and Veil Piercing, 9 WYOQ. L. REV. 551, 556-58 (2009) [hereinafter
Gelb, Limited Liability Policy]. The lists do not purport to be exclusive, may be of varying sizes and

content, and are rather loosely applied as guidelines without any requirement that all or any
particular factors he present o justify piercing.

90. ltis important too, as refiected in the second prong of Test 1 or with more detail in the second prong
of Test 2, that piercing in favor of creditors is used to prevent injustice or inequity or the like of
sufficient gravity to overcome the normally expected judicial reluctance to pierce.

91. Continental v. Symons provides a good vehicle for reviewing several aspects of mainstream veil
piercing law for purposes of this Article, First, it contains a list of guiding factors (referred to as the
“Aronson factors”) under Indiana’s veil plercing law, factors which to a conslderable degree appear
in veil piercing analyses under the law of other states. Second, it provides a good basis for the
discussion of some of the important issues which may arise in vell piercing cases. Third, like Husky,
Continental is a contract creditor pursuing a veit piercing claim.

92. In 1998, |GF Insurance Company (IGF) purchased a crop insurance business from Continental. In
2002, while still indebted to Continental for more than $25 million in connection with that purchase,
IGF resold the crop insurance business for more than $40 million. But the Symons Group (Gordon,
Alan, and Douglas) that controlled IGF structured the sale so that most of the proceeds were
siphoned into other combanies the group controlled as follows: $2 million to Symons International
Group Inc. and Goran Capital Inc. (which were IGF parent companies) in exchange for non-
compete agreements and $15 million to Granite Reinsurance Co. in exchange for a reinsurance
treaty. Only $16.5 million of the purchase price went to IGF. Continental sued for breach of contract
and fraudulent transfer.

93. District court findings that the non-compete and reinsurance agreements constituted fraudulent
diversions of the purchaée money for the crop insurancs business were upheld by the circuit court,
but the court expressly avoided deciding if Alan and Gordon's estate (which was substituted for

Gordon after his death) were liable as transferees under the Uniform Fraudulent Transfer Act.
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94. Although the appeal focused on several questions for review, the discussion here is mainly limited

to the bases for the court finding Alan Symons and the Estate of Gardon Symons subject to “veil

piercing” liabifity (at times characterized by the court as “alter ego” liability).

95. In 6ealing with veil piercing liability under the pertinent Indiana law, the Seventh Circuit noted thai
“Indiana courts hesitate to pierce the corporate veil [but they] will do so to prevent fraud or injustice
to a third party.” The court stated that the alter ego analysis in Indiana proceeds along the so-called
*Aronson factors” which include: (1) undercapitalization; (2} absence of corporate records; (3)
fraudulent representation by Acorporation shareholders or directors; (4) use of the corporatﬁon to
promote fraud, injustice or illegal activities; (5) payment by the corporation of individual obligations;

{6) commingling of assets and affairs; (7) failure to cbserve required corporate formalities,; or (8)

other sharehclder acts or conduct ignoring, controlling, or manipulating the corporate form.

96. Alock at the above Aronson factors and similar ones, the like of which appear in many veil piercing
cases, would indicate that evidence regarding these factors may well be probative of financial
irresponsibility or mishehavicr, information on who was in control of the limited liability entity, and
whether the defendant had wronged the plaintiff in a way serious enough to justify veil piercing.
And while piercing terminology and factors are not completely uniform across the United States,

Continental, in its use of the Aronson factors, offers a good example of a mainstream judicial

approach.

97. The Seventh Circuit pointed to some additional factors {the “Smith factors”) used where a court is
asked to decide if two or more affiliated corporations should be treated as a single entity, a question
which also came up in Continental: “whether similar corporate names were used; whether there
were common principal corporate officers, directors, and employees; whether the business

purposes of the corporations were similar; and whether the corporations were located in the same

offices and used the same telephone numbers and business cards.”

FACTORS ANALYSIS

98. Before considering the court of appeals’ analysis énd application of veil piercing factors in reviewing
the district court decision to hold Alan and Gordon personally liable, it may be useful to bear in mind
two points. First, there is the direct or indirect control of Symons family members over a host of

~ entities, which the court even referred to as a corporate empire. Significantly, the court of appeals
approved the district court's findings that “’Alan, Doug, and Gordon Symons ignored, controlled,
and maniputated the corporate forms’ of IGF, IGF Holdings, Symons International, Granite Re,

Superior, Pafco, and Goran, and ‘operated the corporations as a single business enterprise such

that these entities were mere instrumentalities of the Symons family.”™
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99. Second, the existence of controlled entities not only opens the door for possible guestionable
dealings between or among controlling parties and the entities, but also between or among the
entities, dealings that could render a limited liability entity debtor unable to meet obligations.

100. Questionable dealings, therefore, must be examined to determine if the limited kability
privilege conferred on the debtor entity has been abused by those in control. Examples of
examinations invalving controlled entity dealings appear in connection with circuit court references
to commingling. In sustaining the district court’s alter ego findings as not clearly wrong, the Seventh
Circuit Court of Appeals approved the trial judge’s use of factors identified in Aronson and Smith in
determining if Alan and Gordon used their control over their corporate empire to enrich themselves
at the expense of Continental. In doing so, the court rejected defendants’ claim that use of factors
from both cases involved an improper blending, stating that the Aronson factors are not necessarily
exhaustive, and thus the court demaonstrated an unsurprising flexibility in the utilization of factors in
a piercing case. The court referred to the lower court’s evaluations regarding undercapitalization,
fraudulent representation by corporation shareholders or directors, corporate formalities,
commingling assets, and common address as the basis for the lower court conclusion “that the
Symaonses used their contrel over the Goran-related companies to fraudulently aveid satisfying the
debt to Continental.”

101, Regarding undercapitalization, the appellate court pointed to the lower court’s evaluation

" as follows: The judge did not find the companies undercapitalized for the purposes of the Aronscn
test bacause “[ffhe adequacy of capital is to be measured as of the time of a corporation’s
formation.” Nevertheless, the judge noted that the fact that almost all of the Symons companies
were undercapitalized as of 1998 “cannot be ignored.”

102. One can understand a court attempting to wriggle free of an arbitrary freezing of an
undercapitalization determination to the time of a company’s formation. There are cases which
examine undercapitalization as a continuing issue. Steiner Elec. Co. v. Maniscalco, 51 N.E.3d 45,
58 (lll. App. Ct. 2016); see also Coughlin Const. Co., Ing. v. Nu-Tec Indus., Inc., 755 N.W.2d 867,
876 (N.D. 2008). Indeed the capitalization of a corporation, along with the other assets it has
available for conducting its business and paying creditors, may refiect on whether it is being
operated in a financially responsible way and worthy of the limited liability privilege. In addition,
liability insurance carried by an entity may be especially relevant to the financial responsibility issue
where a tort victim is the creditor. Radaszewski v. Telecom Corp., 981 F.2d 305, 309 (8th Cir.
1992). ‘
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AS THE PURPOSE OF ECF 1324 IS TO INTIMIDATE ME AND OTHER PRO PER VICTIMS,
INHERENT POWER SANCTIONS MUST BE IMPOSED FOR THIS BAD FAITH FILING OF
ECF 1324

103. There is no valid reason for ECF 1324. The only reason why this has been filed is to
Intimidate me and other prisoners from challenging this fraudulent bankruptcy.

104, Federal courts have “inherent power” to sanction those who appear before them.
Chambers v. NASCO, Inc., 501 U1.8. 32, 43 (1991). Roadway Express, Inc, v. Piper, 447 U.8. 752,
764 (1980). Anderson v. Dunn, 19 U.S. 204, 227 (1821). Link v. Wabash R.R Co., 370 U.S. 626,
629-33 (1962).

105, This power, “shielded” as it is “from direct democratic controls,” is said to have vested in
courts “by their very creation” under Article Hl. Typically constrained only by basic notions of
procedural due pracess. federal courts may invoke their inherent power to hand out all manner of
sanctions, including sua sponte dismissal of a case with prejudice.

106. Based on this frivolous filing this court should sanction counsel and dismiss this bankruptcy
with prejudice. See also EX H

CONCLUSION -

107. “Let us always remember that the fundamental purpose of a lawsuit is to determine the
truth of the matter” (Chief Justice Underwood of the lllinois Supreme Gourt) Bosco, Liability for the
Spoliation of Evidence, ‘28 Trial Law Guide 85 , 97 (1984) Here the Debior and counsel,
notwithstanding recent disclosures, have fled ECF 1324 to suppress challenges. ECF 1324 is filed
in retaliation, and to punish those like me who are bringing out to the court that this bankrupicy is -

bogus and fraudulent, and bringing these from documents filed by the Debior and other lawyers.,

Respectfullysufmitted,

Anapt Kumar Tripati

=R 0 Nrase KR Rpe
,5.-»\ gr\\i\v\gia‘j\,wtvh; e PR
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Tripati hereby certifies that a true and correct copy of the foregoing document was served by the Court's
CM/ECF system on all parties requesting notice/ all parties who have entered appearance.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

| In Re:

Tehum Care Services, Inc

Debtor.

Case No: 23-90086 (CML)

CHAPTER 11

EXHIBIT A RESPONSE TO ECF 1324
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Accounts from guards provided in-
consistent details, revealing discrepancies
regarding when Harper was handcuffed
and how he was behaving; Fellow detainees
reported hearing Harper’s screams and the
sound of a violent struggle in his ceﬂ before
his death.

“It sounded like he was being stomped
in there,” said one, Travis Fletcher,

Corizon Health Bankruptcy Delayed b); Revelation
of Attorney’s Affair With Mediator

n November 14, 2023, the federal

Bankruptcy Court for the Southern
District of Texas approved a new media-
tor to oversee the dissolution of Corizon
Health ‘successor Tehum Care Services,
Inc. Retired bankruptcy judge Christopher
Sontchi replaced former Judge David Jones,
who resigned after it was revealed that he
shares a home with Liz Freeman, an attor-
ney representing the other Corizon Health
successor, YesCare, in settlement talks.

As PLN.reported, Corizon Health
moved its headquarters to Texas to take ad-

vantage of state law permitting a “divisional

merger” that put most of the company's
liabilities into'a new firm, Tehum, while
its on-going—and profitable—business
was transferred to another new firm called
YesCare. [See: PLN, Aug. 2023, p.35.}
Tehum promptly filed for bankruptcy in
the Court, threatening nearly $1.2 billion
in outstanding obligations inherited from
Corizon Health, including $88 million in
settlement payouts in 475 lawsuits alleging
medical neglect and mistreatment.

Of those payments, 200 were owed by
Corizon Health to prisoners and former
prisoners before the company executed the
“Texas Two-Step.” After that, Jones oversaw
negotiations that were about to result in a
settlement of just $8.5 million for all 200
claims, netting each prisoner as little as
$5,000 after legal costs and fees. But theén
his affair with Freeman was reported on Oc-
tober 6, 2023, and Jones resigned. The U.S,
Trustee Program, which provides oversight
to federal bankruptcy proceedings, filed an
objection to the settlement with U.S. Dis-
trict Judge Christopher Lopez, who granted
a delay requested by creditors.

‘That bought time to answer questions
“regarding YesCare and Tehum’s cur-
rent ownership” raised by a group of U.S.
Senators in a letter sent to executives of the

January 2024

Marceno insisted that injuries the
coroner found were “minor in natare.” Mu-
wakkil, whose NAACP chapter accepted
$5,000 from the Sheriff, said his group
believed what they were told, but added that
“[w]e have no problem with re-establishing
our position.”

However, surveillance video of the inci-
dent is no Jonger available; Fox determined -

firms on October 24, 2023. The lawmakers
pointed to a $37 million bankruptcy loan
to Tehum that was forgiven by Geneva
Consulting LEC, a subsidiary of Gen-
esis Healthcare. That firm is controlled by
Isaac Lefkowitz, who also owns Perigrove,
the investment firm that bought Corizon
Health and still owns YesCare—as well as
its lucrative contracts to provide prisoner
healthcare, including one signed in 2022
with the Alabama Department of Correc-
tions worth $1 billion.

One of the signers to the letter, Sen.

Elizabeth Warren (D-Mass.), earlier called
" out Lefkowitz and Genesis Healtheare in

2021 for taking $300 million in govern-
ment handouts during the COVID-19
pandemic to shower executives with huge
bonuses, even as 2,800 residents in the firm's
nursing homes died of the disease. In their
more recent letter, Warren and her fellow
senators warned Lefkowitz that the US.
bankruptcy system “was not designed to
provide an avenue for companies to evade
accountability for wrongdoing.”

But as one attorney representing the
widow of an. Arizona prisoner said, “These
guys are playing hide-and-go-seek with
all the money.” Even former Corizon
Health CEO James Hyman agreed it was
“essentially an old-fashioned bankruptcy
fraud scheme,” at least before he dropped
his wrongful dismissal suit in July 2023—
perhaps after reaching an undocketed
settlement with YesCare. See: Hyman w.
YesCare Corp., USDC (M.D. Tenn.), Case
No. 3:22-cv-01081.

Joining Warren in sending the letter
were Sens, Dick Durbin (D-I1L), Mazie
Hirono (D-Hawaii), Jeff Merkley (D-Ore.),
Dick Blumenthal (D-Conn.), Ron Wyden
(D-Ore.), Bernie Sanders (I-Vt.), Peter
Welch (D-Vt.) and Cory Booker (D-N.].).
Judge Lopez also questioned the settlement

29

it was exempt from state public-record
disclosure laws, so LCSO deleted it after

30 days

“They just brushed it under the rug,”
said Fletcher. “It’s smkemng " N

Sources: Fort Myers News Press, WBBH,
WINK '

&2
P

once Jones resigned, saying he “never really
liked the deal.” Lopez then appointed Sont-
chi to replace Jones as mediator in the case,
asking him to review the entire settfement
and not just Jones' conflict of interest,

“We now have better disclosure,” Lo~
pez said, “but now folks need to rethink
the deal.” o

PLN will update developments in the
bankruptcy case as they are available. See:
Inre: Tebum Care Services, Inc.,, USBC (S.D.
Tex.), Case No. 73-90086.

Meanwhile, clients of Freeman’s former
law firm, Jackson Walker, are calling for .
millions of dollars in refunds of fees paid in
cases overseen by Jones, who was one of the
country’s busiest bankruptcy judges before
his affair with the attorney was exposed and
he was forced to resign. &

Additional source: Busfness Tnsider, Reuters,
USA Today )

The Best 500+ Non-Profit

Organizations for Prisoners

& Their Families (6¢th edition)

Only$19.99

Order from: Prison Legal News, POB 1151
Lake Worth Beach, FL 33460
561-360-2523

Add $6 shipping for alf Book orders under $50.

Prison Legal News
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

In Re:
Tehum Care Services, Inc Case No: 23-90086 (CML)
CHAPTER 11
Debtor.
7

'EXHIBIT B RESPONSE TO ECF 1324
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Docket #244 Date Filed: 3!21!2023

United States Courls
Southern District of Texas
. . FILED
Anant Kumar Tripati 102081
Arizona State Prison - : MAR 21 2003
P.0.Box 8909
Yuma, Arizona 85349 iathan Ochsner, Clerk of Court

(928) 627-8871 ext 17226 or 17201

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

In Re: Chapter 11
Tehum Care Services, Inc., -] No: 23-90086 CML
MOTION TO EXPEDITE
LIMITED DISCOVERY
Debtor. ) wL

P
Anant Kumar Tripati moves the Court for an order expediting limited f

discovery and in support states:

An order allowing expedited discovery as to the Debtor's activities
regarding these Chapter 11 proceedings is authorized by law. In re Mirant
Corp, 2005 Bankr. Lexis 1013 (Bankr. ND Tex. 2005), as the limited
discovery shall develop the evidence necessary to dismiss these Bankruptey

proceedings, filed to defraud Article III Courts and Tripati, amongst others.

Though the scope of examination is unlimited In re Kipp, 1988 Bankr.
Lexis 913 (Bankr. W.D.Tex. 188) the examination sought is limited to the

issues in the motion to stay and dismiss.

oo Fon exveorep piscovery No: 2390 | |II||III||IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII I

2390086230323000000000001
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Discovery is sought as to Debtor and Debtor’s business associates as
well as the application to stay. In re Wanamaker, 2002 Bankr. Lexis 1587

(Bankr. CD Ca. 2002)

Tripati as standing to pursue the claims as he has been involved in and
is involved in litigation with the Debtor, and the conduct of the Debtor have

caused him injury in fact. Davis v Eagle Legacy Credit Union (In re Davis)

2010 Bankr.Lexis 2122 (Bankr. Colo. 2010)

THE EXAMINATION SOUGHT
The information requested is the eight year period prior to filing for bankruptcy.

1. Please provide the complete metadata on any emails and documents that
refer to Anant Kumar Tripati, or Tripati, including the bibliographic
information.

e This information is essential to shoﬁv how Tripati has been injured and
how the Debtor by its actions, injured him. It is needed to show why these
Bankruptcy proceedings should be dismissed and stay denied.

9. Please provide the complete metadata on any emails and documents that
discuss or mention reorganization of Corizon, including the bibliographic
information.

e These materials are necessary to show that reorganization was discussed

after, in thousands of cases, Corizon engaged in spoliation and fraud upon

MOTION FOR EXPEDITED DISCOVERY No: 23-90086 CML: Page 2 of 5
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Article III Courts, and the Debtor’s associates determined Bankruptcy
protection may relieve them of fraud upon Article II1 Courts.
3. Please provide the coniplete metadata on any emails and documents that

discuss the transfer of the bulk of the assets, the employees, active

contracts, cash equipment, real estate of Corizon, , including the

bibliographic information.

° These materials are neceséary to demonstrate that there was extensive
discussion that the Debtor had on how to protect the asseté so that tey are
untouchable by the courts and other victims.

4. Please provide the complete metadata on any emails and documents that
discuss obtaining from the United States and its agencies, funds for
pandemic relief Corizon, , including the bibliographic information.

e These documénts are necessary to show that the Debtor determined to
take advantage of federal funds and when submitting claims, was aware
they were not providing the services necessary, 'but nevertheless,
submitted the claims.

5. Please provide the complete metadata on any emails and documents that
discuss the 25 contracts cancelled or not renewed with Corizon, |,
including the bibliographic information.
¢ These documents are necessary to show that in each of these 25 contracts,

there have been allegations by the p‘ublic entities and courts, that the

Debtor was not providing the services, as contemplated.

MOTION FOR EXPEDITED DISCOVERY No: 23-90086 CML Page 3 of 5
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. Please provide the complete metadata on any emails and documents were

allegations have been made against Corizon for concealment of evidence, |,

including the bibliographic information

e These materials are necessary to show that all around the nation Federal
Judges have been faced with the debtor concealing evidence, to cover up
its fraudulent activities.

. Plgase provide the complete metadata on any emails and documents that

bonuses received by Corizon on its contracts no matter how the bonuses

"have been labelled, , including the bibliographic information.

e These documents are necessary to show the Debtor threatening to leave
the contracts, unless the Debtor got paid more. When the Debtor got paid
more, it continued. |

. Please provide the complete metadata on any emails and documents that

discuss sanctions against Corizon for litigation misconduct, including for

failing to disclose evidence in litigation, including coui't orders,

| including the bibliographic information.

e These materials are necessary to show ;chat all around the nation Federal
Judges héve been faced with the Debtor engaging in litigation misconduct,

to cover up its fraudulent activities.

. Please provide the complete metadata on any emails and documents that

assert Corizon falsifying records, including the bibliographic information.

MOTION FOR EXPEDITED DISCOVERY No: 23-80086 CML Page 4 of 5
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o These documents are necessary to show that all around the nation, federal

judges and public employees have found the Debtor falsifying records.

Proof of service

Copies mailed to

Jason S. Brookner, Esq
Gray Reed & McGraw LLP
1601 Elm Street # 4600
Dallas, Texas 75201

MOTION FOR EXPEDITED DISCOVERY No: 28-90086 CML Page 5 of 5
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Case 23-90086 Document 280 FEilad in T¥QR nn N2/2N/22 Pana 1 ~f
Docket #0280 Date Filed: 03/30/2023

J United st
Southern D;::itco‘:?rz,fas
Anant Kumar Tripati 102081 FILEp
Arizona State Prison :
P.0.Box 8909 -, MAR27 2003
Yuma, Arizona 85349 " '
(928) 627-8871 Ext 17226 or 17201 , athan Ochisner, Clerk of oyt

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

|
In Re: Chapter 11
Tehum Care Services, Inc., | No: 23-90086 CML

MOTION TO ABATE TIME
TO RESPOND TO ECF 184
| v AND SUBMIT PROOF OF CLAIM
-Debtor. : (TELEPHONIC ARGUMENTS
' » REQUESTED)

9 Tripati moves this court to give him 90 days after these documents are
provided in which to object to ECF 184, submit proof of claim and if necessary

file an adversary, and submits the following memorandum and his

declaration:

Table of Contents
Summary Of The APZUMENE .....occcveieeiieeee et eeeereeeeem e eeeeene 2
Statement Of Facts ..o, 2

The Crime Fraud Exception Applies To This Case Mandating Limited
Disclosure
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CASES
In Re International Sys. & Controls Corp Sec Litigation, 693 F2d 1235,
1242 (5th Cir, 1982) -mn-maummummms s o oo o e 5
Us V Soudan, 812 F2d 920, 927 (5t» Cir. 1987) ---------------------------------- 5

Summary of the Argument
9 Tehum, Corizon, YesCare, CHS TX, M2HoldCo,LLC; M2Loan Co, Inc,

M2EquityCo LLC; Valitas Intermediate Holdings, LL.C are all alter egos of
one another. As set forth in ECF 185 pp 18Apara 19 there is common
ownership, and the Debtor as well as the alter egos, used independent
“counsel to apply for financing. They however failed to provide independent
counsel with documents showing their fraudulent activities. They shouid be
ordered to produce the documents given to independent counsel that was

used to negotiate the loan.

STATEMENT OF FACTS

9 After Corizon lost 25 contracts, it restructured through a Texas Divisional
Merger. Iﬁ April 2022 Corizon converted to a Texas Corporation. Days later
three of ifs sister companies merged into Corizon Health, the surviving
corporation. These corporate entities are alter egos of éach other, and are
' acting as mere instrumentality for fraud upon Article III Judges, pandemic

fraud, healthcare fraud and fraud upon prisoners.

MOTION TO ABATE TIME No: 23-90086 CML Page 2 of 9
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1 The instrumentality through a Divisional Merger transferred to another
instrumentality CHS TX, a ‘bulk of the assets, the employees, active
contracts, cash equipment, real estate of Corizon, and retained Corizon CEO

Sara Tirschwell.

4 Corizon then changed its name to Tehum, retained all expired contracts,
liabilities, right to collect on its insuiance policies, in furtherance of its
fraudulent activities. After the merger YesCare Inc owned by CHS TX CEO
Sara Tirschwell acquired CHS TX, doing business as Corizon, later changing

its name to Tehum Care Services, Inc, the Debtor.

9 At all times M2HoldCo,LLC; M2Loan Co, Inc, M2EquityCo LLC; Valitas
Intermediate Holdings, LLC were actively involved in every aspect of these

reorganization.

q These fraudulent activities include fraud upon Article I1I Courts, pandemic
and healthcare fraud, amongst others and M2HoldCo,LLC; MZ2Loan Co, Inc,
M2EquityCo LLC; Valitas Intermediate Holdings, LLC had knowjvledge of
these activities.

Y As a matter of investment strategy and in furtherance of aiding the
fraudulent activities of Corizon, Tehum transferred assets and liabilities to
three different entities, with approval of M2HoldCo,LLC'; | M2Loan Co, Inc,

M2EquityCo LLC; Valitas Intermediate Holdings, LLC expecting to be

MOTION TO ABATE TIME No: 23-90086 CML Page 3 of 9
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| shielded by bankruptcy courts, from the fraudulent activities upon Article III
Courts.

9 Tehum , M2HoldCo,LLC; M2Loan Co, Inc, M2EquityCo LLC; Valitas
Intermediate Holdings, LLC was aware of the litigation that Corizoﬁ was a
party to ,and in particular though aware, did not review fraud upon Article
ITI Courts, spoliation and other litigafion misconduct that were perpetrated
in Article ITI Courts.

TAfter fraudulently conveying assets from Corizon, Tehum has filed for.
Chapter 11 protection. M2HoldCo,LLC; M2Loan Co, Inc, M2EquityCo LLC;
Valitas Intermediate Holdings, LLC guaranteed the necessary ﬁﬁanéiaﬂy
back.ing they needed,

9 The investors in Tehum, M2HoldCo,LLC; M2Loan Co, Inc, M2EquityCo
LLC; Valitas Intermediate Holdings, LLC, were at all times aware of the
frauduient acti\dtieé and made a tactical decision to ingest in Tehum,
counting on this court, relieving Tehum of their obligations, as a result of
fraud upon Article III courts ete.

9 The movant Tripati is involved in litigation with Corizon that involve fraud

upon Article IIT Courts and spoliation amongst others in federal courts in

Arizona, Pittsburgh, the Third and Ninth Circuits.

MOTION TO ABATE TIME No: 23-90086 CML Page 4 of 9
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9 Tehum , its investors M2HoldCo,LLC; M2Loan Co, Inc, M2EquityCo LLC;
Va]itas Intermediate Holdings, LLC and Corizoﬁ knew the consequences of
their conduct at all times.

9 Fraud upon Article ITI Courts is the prime aim of this Bankruptey .

Y Tripati has before the Third Circuit Court of Aﬁpeals a motion to recall the
mandate is 1r.Jeing pending. This relates to spoliatién of evidence by Corizon
amongst others.

Y Before the Ninth Circuit Court c;f Appeals there is an appeal on spoliatioﬁ.
United Stﬂates District Court District of Arizona are matters vbefo_re the
District Court in Arizona and relate to spoliation of evidence. Judges involvéd
in theseicases have expended.substantial time in these matters. The United
States District Court for the District of Arizona has found against Corizon,

Centurion and the prison system

THE CRIME FRAUD EXCEPTION APPLIES TO THIS CASE
MANDATING LIMITED DISCLOSURE

Y Tehum, Corizon, YesCare, CHS TX, M2HoldCo,LL.C; ‘M2Loan Co, Inc,
M2EquityCo LLC; Valitas Intermediate Holdings, LLC are all alter egos of

one another . Without knowledge of their independent counsel US v Soudan,

812 F2d 920, 927 (5th Cir, 1987) the Debtor and its alter evgos used their

MOTION TO ABATE TIME No: 23-90086 CML Page 5 of 9
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independent counsel to aid them in perpetrating fraud upon Article I11

Courts, Tripati and other creditors.

9 In re International Sys. & Controls Corp Sec Litigation, 693 F2d 1235, 1242

(5% Cir. 1982) the court stated “there must be some evidence such as will

suffice until contradicted and overcome by other evidence” to pierce this

privilege.

i.

iv.

ECF 185 pp 19-20 argues that there is no other alternative source of
financing available under favqrable terms.

In their moving papers the Debtor conceals the fact _that in it has
engaged in spoliation of evidence (Dec af 10) and that federal judges
nationwide have found that set forth in the Declaration at 9.

ECF 185 does not state that after getting pandemic funds,

ECF 185 does not disclose that the instrumentality through a
Divisional Merger transferred to another instrumentality CHS TX, a
bulk of the assets, the employees, active contracts, cash equipment, real
estate of Corizon, and retained Corizon CEO Sara Tirschwell.

ECF 185 does not disclose as a matter of investment strategy and in
furtherance of aiding the fraudulent activities of Corizon, Tehum
transferred assets and liabilities to three different entities, with
approval of M2HoldCo,LLC; M2Loan Co, Ine, M2EquityCo LLC;

Valitas Intermediate Holdings, LLC expecting to be shielded by

MOTION TO ABATE TIME No: 23-90086 CML Page 6 of 9
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VIi.

viil.
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bankruptey courts, from the fraudulent activities upon Article III

Courts.

| ECF 185 does not disclose Tehum , M2HoldCo,LLC; M2Loan Co, Inc,

M2EquityCo LLC; Valitas Intermediate Holdings, LLC was aware of
the litigation that Corizon v;ras a party' to ,and in particular though
aware, did not review fraud upon Article III Courts, spoliation and
other litigation misconduct that were perpetrated in Article III Courts.
ECF 185 does not disclose after ffaudulently conveying assets from
Corizon, Tehum has filed for Chapter 11 protection. M2HoldCo,LLC; -
M2Loan Co, Inc, M2EquityCo LLC; Valitas Intermediate Holdings,
LLC guaranteed the necessary financially backing they needed,

ECF 185 does not disclose the investors in Tehum, M2HoldCo,LLC;
M2Loéan Co, Ine, M2EquityCo LLC; Valitas Interﬁediate Holdings,
LLC, were at all times aware of the fraudulent activities and made a
tactical decision fo ingest in Tehum, counting on this court, relieving
Tehum of their obligations, as a result of fraud upon Article III courts

etc.

9 As ECF 185 states pp 18 para 19 there is common ownership and Tehum,

Corizon, YesCare, CHS TX, M2HoldCo,LLC; MZ2Loan Co, Inc, M2EquityCo

LLC; Valitas Intermediate Holdings, LL.C are all alter egos of one another,

MOTION TO ABATE TIME No: 23-90086 CML Page 7 of 9
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“these chain of events, mandate the finding that Tripati has shown the crime

fraud exception applies.
9 The Debtor should be ordered to produce:
| (a) All documents submitted independent counsel to negotiate the loan;
(b)All communications between Tehum, Corizon, YesCare, CHS TX,
M2HoldCo,LLC;  M2Loan Co, Inc, M2EquityCo LLC; Valitas
Intermediate Holdings, LLC concerns the bankruptcy filin and forming
of Tehum, Corizon, YesCare, CHS TX
CONCLUSION
9 Tehum, Corizon, YesCare, CHS TX, M2HoldCo,LLC; M2Loan Co, Inc,
M2EquityCo LLC; Valitas Intermediate Holdings, LLC should be ordered to

provide the information sought as they fall within the crime fraud exception.
9 Bankruptey is not safe harbor for Article III fraud and spoliation.

_ Respectfully submitted,

Anant Kumar Tripati

Proof of service
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Copies mailed to

Jason S. Brookner, Esq
Gray Reed & McGraw LLP
1601 Elm Street # 4600
Dallas, Texas 756201
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. Un'i‘led States Courls
District of Texas
S ILED
Anant Kumar Tripati 102081  MAR27 BB
Arizona State Prison
P.0.Box 8909 7 " ot Esm@jmﬂﬁ
Yuma, Arizona 85349 e

(928) 627-8871 ext 17226 or 17201

IN THE UNITED STATES BANKRUPTCY COURT .
FOR THE NORTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

In Re: ' Chapter 11
Tehum Care Services, Inc., No: 23-90086 CML
Debtor. ‘\V

v

DECLARATION OF ANANT KUMAR TRIPATI

I, Anant Kumar Tripati declare under the penalty of perjury these facts are

true and correct and I am competent to so testify:

TABLE OF CONTENTS
Table Of Contents

My Academic Qualifications .......ccccceeveciicieiieiereceinceenerriere e e sesrenrrersenans

--------------------------------------------------------------------------------------

My COMPELEINICE ...coeeeeeeeeeieeeeeesceee e e rereee e ee s e e e mraareeaasessrannsaensssnes
Fraud Upon Article Iii Courts
MY SEANGINIE <eeveieieeiieecceeece et eeceeeeee e e eeeeeeeeemteemab e seesaesaaeeesnneasansbeannerate
Third Circuit Court Of Appeals

Ninth Circuit Court Of Appeals
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United States District Court District Of Arizona.......cccovvvvirenvcennnicnens 6
Table Showing How Defendants Are Placing My Life, Safety, Security.
[0 DANEET ... eecreeeeeeeeeeetentescaeerneseeeesreres st ssbasenasanssaasesessesane s st s e e e sansanton 7
Table Showing How Corizon Concealed Evidence Showing They Are
Placing My Life, Safety, Security In Danger......c..cooeerneoiiciiceiinnans 8
Litigation Nationwide Before Aricle Iii Judges Where Fraud Has Been
Perpetrated Upon Article [ii COUrts ......vserevernneccrecrennniricrcnaneninnin 9
Debtor’s Expert Is Not Competent.......ccerueeeaeereeererensenmsessesessmessonaenes 22
- The Purpose Of These Chapter 11 Filings.......cccovevinieirnievericieccnnieneen. 22

My Academic Qualifications

1. T have my LLM in Public International Law from the University of
London, University College London, Queen Mary University of London.
2. For my Ph.D. I have had extensix_re writings on Corizon and other
correctional practices. My raw research is available at

www.academia.edu’ sureshotbooks.com and

https//www.facebook.com/OpenSource-LawReviews-

105337148092391/?ref=pages_you_manage

My Competence

3. In the last 30 years I have conducted research on the following issues:

" DECLARATION IN SUPPORTOF No: 23-90086 CML 2| Page
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Attorney Client Privilege in the Americas 400 hours.

Attorneys abusing zealous advocacy as the vehicle to perpetrate fraud

upon the court. 600 hours.

The increase in falsification and concealment of evidence by attorneys -
for corporate and public entities subject to crime fraud exception. 800

hours.

The lack of ethies by attorneys for corporate and public entities. 4,500

hours.

Remedies and sanctions for spoliation of evidence by attorneys for

corporate and public entities. 4,000 hours.

Spoliation of evidence by the Attorney generals, attorneys for Wexford

Health, Corizon Health and Centene Corporation in prisoner litigation.

2,000 hours.

The lack of judicial integrity in the Arizona justice system due to

rampant manufacturing of crimes by the Maricopa County Attorney
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with active participation of judges of the Maricopa County Superior

Court. 3,000 hours.

o Liability of business and public entities due to deficient hiring and

training. 300 hours.

s Liability through cover-up during internal investigations of grievances

and complaints by businesses and public entities. 750 hours.
e Corporate and public entity liability through blaming. 500 hours.

¢ Suppression of whjstlebléwing through financial rewards by businesses

and public entities. 1,000 hours.

e Abuse of prisoners in Arizona by the Arizona prison system through
affirmative assistance by the Arizona Attorney general and judges of

the Arizona judicial system. 800 hours.

e A study of 50,000 cases during the period 2000 through 2022 showiné

the need to abolish immunity for judges and prosecutors in state courts,

" DECLARATION IN SUPPORT OF No: 23-90086 CML 4 [Page
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due to judicial collusion with prosecutor, resulting in rampant

manufacturing of crimes and wrongful convictions. 5,000 hours.

e Public law concerns that deal with matters that affect the operations of
the government. The conduct of the debtor affects the operations of

state prisons hence the state.

Fraud upon Article III Courts

4. My research and personal knowledge of the manner in which Corizon
operates is that it perpetrates fraud upon Article IIT Courts as a matter
of its routine business practice. I have set forth below a chart of some

cases where such fraud has been perpetrated by Corizon.

MY STANDING
Third Circuit Court of Appeals

4

5. In the Third Circuit there is pending a motion to recall the mandate

This relates to spoliation of evidence by Corizon amongst others.

Ninth Circuit Court of Appeals

6. There is pending an appeal before the Ninth Cixjcuit and the issue is

concealment of evidence.

DECLARATION IN SUPPORT OF No: 23-90086 CML 5| Page -
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United States District Court District of Arizona

7. There are matters before the District Court in Arizona and relate to

spoliation of evidence.

8. Judges involved in these cases have expended substantial time in these

matters.

- 9. The United States District Court for the District of Arizona has found

as follows against Corizon, Centurion and the prison system:

DECLARATION !N SUPPORT OF No: 23-90086 CML 6 [Page
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TABLE SHOWING HOW DEFENDANTS ARE PLACING MY LIFE,
SAFETY, SECURITY IN DANGER

"Defendant Shinn is satisfied with a system

(Accordingly, it\

can be assumed

that it was clear
to Defendant

ARIZ ECF 4335

that presents a substantial risk of serious
harm. That is almost a perfect illustration of
‘deliberate indifference.” (p 111@

24-

26)Jensen v Shinn No. CV 12-0601 USDCT /~

Shinn at the time
of the contract
renewal that
Centurion had
significant
concerns
regarding its
performance. (pp

"Moreover speciﬁcalD

Centurion apparently
realized it would not be
able to perform
adequately and .-
significant contempt
fines were likely. To
avoid catastrophic
liability, Centurion
ensured ADCRR would
bear the brunt of
nonperformance.. Shinn
simply agreed to limit
Centurion’s liability and
insulated it from
meaningful
consequences for its
failures™ (pp 111 @ 10-

\ 11@810)

conclusion is that
ADCRR prisoners who
develop life threatening
medical conditions are at
significant risk of serious
harm. The ones that do
develop such conditions
may die prematurely,
suffer prolonged pain or
die. The risk is applicable
to all prisoners because
anyone is susceptible to
serious injury or illness at
any time...no prisoner, at

\_ 12@1420

"The fundamental \

any location, is safe.” ([D

testimony also

/\

“Defendant
Shinn’s

made clear he
has adopted a
strategy of
pretending the
problems he
knows about do
not exist.” (pp
111@ 17-18)

CAre Defendants\
violating the
constitutional
rights of
Arizona’s
prisoners...?
The answer is
ves..” (pp 1 @
26 to 2 C3)

"

\

/ N
N\ ("The question is\

"In essence, it is whether the
Def_e_ndants policies and
position that procedures create a
access to any risk of harm

care, no matter to...prisoners.
how poor, There is no
zﬁﬁ:gl&sﬁtgg:l question they do"

obligations.” (pp \(pp 117@21_23)/

29 @ 2-3)) -
J

DECLARATION IN SUPPORT OF ' No: 23-90086 CML 7 | Page
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TABLE SHOWING HOW CORIZON CONCEALED EVIDENCE SHOWING
THEY ARE PLACING MY LIFE, SAFETY, SECURITY IN DANGER

Dr. Jordan tesﬁﬁed medical schools
do not teach the type of healthcare
issues prisoners have, which are

very bad. (pp 16 @ 21-28)

( “Thé current \

staffing levels
illustrate ADCRR
does not have the
ability to address
the varied and other
complex needs of
Arizona prisoners”

(Nurs

ing Encounteh
Tools referrals by
provider to
Utilization
Management and the
responses, etc. (pp

\ (p 22 @ 1-2) /\

\ @ 2-14@18)

to provide, and continue’
to refuse to provide, a
constitutionally adequate
medical
care....Defendants have
been aware of their
failures for years and
Defendants have refused
to take necessary actions
to remedy the failures.
Defendants’ years of
inaction, despite Court
intervention and
imposition of monetary
sanctions, establish
Defendants are acting
with deliberate
indifference.” (pp 2 @

' “Deféndants have faileh '

4N

\ 4-11) )

cThe majority of medical staff do\
not have the necessary training or
licensure to provide the type of care
that is necessary to provide
constitutionally adequate care...The
patterns of delay and indifference

\are pervasive.” (pp 69@ line 22-26))

“In Dr. Wilcox’s expeh
opinion “the poor
quality of clinical
decision-making

demonstrated by nurses

and providers in the

ADCRR harms patients

and places them at an
unreasonable and
substantial risk of
serious harm.” (pp 28 @

10-14 j

6. Wilcox was asked if lh

was “aware of any other
health care settings where
the nurse serves as the final .
decider when someone
seeks to access their
doctor.” He responded
“No.” Considering that it’s
not really legal, you
wouldn’t expect to find any
others. But, you know, can
you imagine in the
community if you schedule
an appointment with your
doctor and you’re met in
the lobby by the nurse who
* does a little assessment on
you and then turns you
around and sends you
home and you’re not
allowed to see your doctor?
That just doesn’t exist in
the scope of healthcare

anywhere” (pp 28 @ 15-

\ 20) /

DECLARATION IN'SUPPO-RT OF No: 23-90086 CML 8| Page
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10. - I have reviewed litigation involﬁng Corizon and have found that

Corizon as a matter of its business practice has engaged in spoliation of

evidence and fraud upon Article III Federal Judges in the following

cases, amongst others.

LITIGATION NATIONWIDE BEFORE ARICLE III JUDGES WHERE
FRAUD HAS BEEN PERPETRATED UPON ARTICLE III COURTS

NAME OF COURT PARTIES CASE NUMBER
USDCT MD FLA. Roy David | Case  No. 3:19-cv-490-J-
Kinard, Plaintiff, | 34JRK
V. Centurion Of
Florida,
USDCT ARIZ . Axel Arvidson v.| 2:2019cv04766
Charles Ryan
CORIZON
USDCT ARIZ Erik Estrada | 2:2019¢cv04768
Leal Centurion
Brian Grimaldi, | Civil Action No. 10-1686

USDCT NEW JERSEY

Plaintiff, V.

(JEI/JS)

 DECLARATION IN SUPPORT OF No: 23-90086 CML 8 |[Page
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Corizon, Inc.,

United States Court Of

Appeals For The Third

Jessica Hankey,

Individually, And

No. 09-3675

Circuit As
Administratrix
df The Estate Of |
Ryan Rohrbaugh
V. Wexford
Health Sources,
Inc. Et Al
USDCT Eastern | Edward E. | Civil Action No. 12-4046
District Of | Stewart, 111,
Pennsylvania Plaintiff, V.
Michael
Wenerowicz Et Al
USDCT SDNYK Charles T;)nge, No. 14-Cv-3954 (RA)
Plaintiff, V.
Corizon ; Health
Services,
USDCT ND | Terry Davis, | 5:13-Cv-0949-CLS-TMP

DECLARATION IN SUPPORT OF No: 23-90086 CML 10 [Page




Case 23-90086 Document 1349 Filed in TXSB on 02/13/24 Page 56 of 153
Case 23-90086 Document 280-1 Filed in TXSB on 03/30/23 Page 11 of 23

ALABAMA

Plaintiff, V.|

Corizon, Et Al.,

USDCT .IDAHO

Idaho Ramén

Runic, Plaintiff,

V. Corizon

Medical Services

1:19-Cv-00383-DCN

USDCT . IDAHO

| Ariel

Molina-

Ruiz, Plaintiff, V.

1:17-Cv-00172-BLW

Corizon Health
Services
USDCT IDAHO William ' 1:14-Cv-00532-CWD
Plaintiff, | V
Corizon, LLC;
Michael Burton;
Burette Whiting
USDCT IDAHO Michael 1:10-Cv-00359-EJL.
| Sheridan,
Plaintiff - V.
Brent Reinke
USDC ND FLA | Johnny R. | . 4:15¢v349-MW/GRJ

" DECLARATION IN SUPPORT OF No: 23-90086 CML 11 |Page
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Tallahassee Division

Gaffney,
Plaintiff, V.
Corizon Health,

Inc., Et Al.,

USDCT MAINE

Michael Barry,
Plaintiff V.
Corizon LLC, Et

AL,

2:14-Cv-00527-JDL

United States Court Of
‘Appeals For  The

Eleventh Circuit

Brett Fields,
Plaintiff- Versus

Corizon Héalth,

. 11-14594

Inc.
USDC ARIZ Leobardo L. | Cv 19-05799-PHX-DGC (JZB)
| Ramirez,
Plaintiff, V.
Corizon Health
USDC ARIZ Robert F.| v 18-01860-PHX-DGC
Lindley, Jr.,
Plaintiff, V.

Corizon Health,

DECLARATION IN SUPPORT OF No; 23-90086 CML 12 |Page
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Et Al,

USDC ARIZ

Richard Johnson,
Plaintiff, V.
Corizon Health

Services LLC,

Cv 18-02253-Phx-MTL (MHB)

USDC ARIZ

Juan F. Delacruz,
Plaintiff, Vs.

Charles Ryan,

Cv 11-1745-PHX-GMS-MEA

USDC ARIZ

Jeffrey  James
Féulkner,
Plaintiff, Vs.

Charles Ryan,

Cv 10-2441-PHX-SMM (JFM)

USDC ARIZ

Galen Lloyd
Houser, Plaintiff,
V. Charles L

Ryan, Et Al,,

Cv-13-00200-PHX-GMS

USDC ARIZ

Thomas
Bartholomew

Layden, Iv,

Cv 14-02470 PHX DJH (DMF)

DECLARATION IN SUPPORT OF No: 23-90086 CML 13 [Page
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Plaintiff, V.

Charles L. Ryan

USDCARIZ | Robert F.| ov 12-1422.PHX-DGC (MEA)
Lindley, dJr.,

Plaintiff, Vs.
Charles L. Ryan,

Et Al

USDC ARIZ Robert P. Torres, | vy 12.0006-PHX-JAT (DKD)
Plaintiff, Vs.

Charles Ryan, Et

Al., Defendants.

USDC ARIZ Jonathan  Ploot, | 15 0946 PHX-DGC (MHB)
V. Charles Ryan,

Et Al.

USDC ARIZ John  Kristoffer | Cv 13-01747-PHX-SPL (JFM)
Larsgard, |
Plaintiff, =  Vs.
Corizon Health,

Ine.,

DECLARATION IN SUPPORT OF No: 23-90086 CML 14 | Page
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USDC ARIZ

Joseph  Benge,

Cv 14-0402-PHX-DGC (BSB)
Plaintiff, V.
Charles L. Ryan,
Et Al
USDC ARIZ Escalera v | Cv 19;04934-PHX-MTL (JFM)
Corizon Health
Inc.
USDC ARIZ Dudley V. | Cv-19-04507-PHX-DGC (JZB
Corizon Health
Servs.
USDC ED MICH | Kohchise 2:19-Cv-13382-TGB .
SOUTHERN Jackson,
DIVISION Plaintiff, V.
Corizon Health
Inc., Et Al
USDC ED MIcH | Myron Glenn, | 2:17-Cv-10972
SOUTHERN Plaintiff, V.
DIVISION Corizon Medical,

Inc.

" DECLARATION IN SUPPORT OF No: 23-90086 CML 15 |Page
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USDC ED MICH
SOUTHERN

DIVISION

David  Worthy,
Plaintiff, V.
Corizon Medical

Group,

No. 18-12451

USDC ED MICH

Cory Woollard,

2:18-Cv-11529

SOUTHERN Plaintiff V.
DIVISION Corizon Health,
Inc
USDC WD MICH Mark Earl White, | 1:19-Cv-948
SOUTHERN Plaintiff, V.
DIVISION Coﬁzon, Inc. Et

Al

UsDC WD MICH

Joshua  Snider,

No. 1:20-Cv-648

SOUTHERN Plaintiff, V.
DIVISION Corizon Medical
Et Al
| USDC MARYLAND DLB-20-1360

Mark  Welcher,
Plaintiff, V.
Corizon Health,

Inc, Et Al,

DECLARATION IN SUPPORT OF No: 23-90086 CML 16 [Page =~
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Defendants..

USDC MARYLAND Terry Thompson, | ELH-18-1022
Plaintiff, V. Cpl.
C. Opoku, Cpl. A
Haynes, Cpl. D.
G
USDC MARYLAND Maurice B. GLR—19—679
Stewart, Jr.,
Plaintiff, V.
Corizon Health
Company And
Holly Pierce,
USDC MARYLAND Luis Allen Sims, GLR—19-704
Plaintiff, ;V.
Maryland
Department Of
Public Safety
USDC MARYLAND Yimoe  Siddha, | GLR-20-185
| Plaintiff, V.

‘ DECLARATION IN-SUPI;’ORT of No: 23-90086 CML 17'| P a‘g e
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Richard Dovey,
Warden, Corizon
Health, Sgt.
Simmons, And
Chaplain Hall,
UNITED  STATES |Joe L. Williams, | 217-Cv-00114-Jph-Dip
DISTRICIl COURT | Plaintiff, V.
SOUTHERN Samuel  Byrd,
DISTRICT OF | Maryann Chavez,
INDIANA TERRE | Bobby Riggs,_
HAUTE DIVISION Coriuzon Health
Inc., Defendants.
No. 2:17-Cv-
00114-Jph-Dlp
UNITED STATES Andre C.T. Wells, | 2:18-Cv-00124-Jph-Dlp .
DISTRICT ~ COURT | Plaintif, V.
SOUTHERN Corizon  Health
DISTRICT OF | Inc.
INDIANA TERRE

" DECLARATION IN SUPPORT OF No: 23-90086 CML 18 [Page
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Centurion et al

HAUTE DIVISION
UNITED STATES Donald E. | 1:19-Cv-00799-Twp-Dlp
IDISTRICT ~ CcOURT | Weaver,  Jr,
SOUTHERN Plaintiff, V. Dick
DISTRICT oF | Brown |
IINDIANA Individually And
INDIANAPOLIS In His Official
DIVISION Capacity, As
Warden
UNITED  STATES | Rubin  Weeks, | 1:17-Cv-22-AGF
DISTRICT  COURT | Flaintiff, V.
EASTERN DISTRICT | Kimberly — Birch,
OF MISSOURI | Bt Al
SOUTHEASTERN
DIVISION
USDC ARIZ | Patrick W | 2:2019¢v05828
| Bearup V.
Corizon

DECLARATION IN SUPPORT OF No: 23-90086 CML 19 |Page
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USDC ARIZ David  William | 2: 2019¢v0434
Flahive v

Centurion Health

Corizon

USDC ARIZ | Lamain Holliday | 2:2020cv02026
‘-f- Centurion
Corizon

USDC ARIZ Paul Harlan | 2:2020cv00708.

Lupe v Kelly
McElroy,
Centurion of
Arizona LLGC,
Rodney Stewart,
Unknown

Parties, Corizon

Healthcare LLC,

USDC ARIZ ‘| Alawisuces 2:2019¢v04766
Monta Jackson v.
Unknown Baraza

et | al
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4:020¢cv00475
Axel Arvidson v.

Charles Ryan

CORIZON

USDC ARIZ Jose Manuel 4:2020cv(_)0564
Lopez-Flores v.

David Jendusa

USDC ARIZ Juan Carlos | CV-20-00084-PHX-DJH
Arriaga, Plaintiff, | (ESW)
v. Centurion of

Arizona

USDC ARIZ

| Sam H Thompson | 2:2020cv01778
v Centurion
Managed  Care
and Corizon
Health
USDC ARIZ Edmund I-;owers 2:2020¢v01597

v Centurion and

Corizon
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Case 23-90086 Document 1349 Filed in TXSB on 02/13/24 Page 67 of 153
Case 23-90086 Document 280-1 Filed in TXSB on 03/30/23 Page 22 of 23

USDC ARIZ Erik Estrada | 2:2019¢v04768
{ Leal Centurion

and Corizon

USDC ARIZ ' Robert M Lepson | 2:2020cv00208
Centurion
Healthcare,

Corizon

Debtor’s Expert Is Not Competent
11. I have read the declaration of Russell A. Perry and though Mr.

Perry has impressive credentials, he is not qualified to testify as an
expert in correctional health care, because correctional health care is
different from traditional healthcare. Mr. Perry failed to éonsider the
fraud perpetrated upon Article III Courts. As such, his declaration

should be struck.

The Purpose Of These Chapter 11 Filings
12. The purpose of the bankruptcy by Tehum was to obtain relief

from fraud upon Article III Courts and prisoners. This is why these
different corporate entities were formed. They are nothing more than

alter egos of Corizon, and they have one singe owner.

DECLARATION IN SUPPORT OF No: 23-90086 CML 22 |Page
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Executed under the penalty of perjury under laws of the United States

on March 19, 2023.

e

Anant Kumar Tripati

DECLARATION IN SUPPORT OF No: 23-90086 CML 23 | p a-g e
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

In Re:
Tehum Care Services, Inc Case No: 23-90086 (CML)
' CHAPTER 11
Debtor.
ki

EXHIBIT C RESPONSE TO ECF 1324
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

)
Inre: ' } Chapter 11

) ,
TEHUM CARE SERVICES, INC.,! } Case No. 23-90086 (CML)

)
Debtor. )
)

DEBTOR’S OMNIBUS OBJECTION TO
ANANT KUMAR TRIPATT’S MOTION TO EXPEDITE
LIMITED DISCOVERY, MOTION TO DISMISS, AND MOTION TO ABATE
[Relates to Docket Nos. 244, 261 and 280]

The above-captioned debtor and debtor in possession (the “Debtor”), for its objection
(the “Objection™) to the Motion to Expedite Limited Discovery [Docket No. 244] (the “Discovery
Motion”), the Motion to Dismiss for Fraud Upon Article III Courts (Telephonic Arguments

Requested) [Docket No. 261] (the “Motion to Dismiss™), a‘nd the Motion to Abate Time to Respond

to ECF 184 and Submit Proof of Claim (Telephonic Arguments Requested) [Docket No. 280]

(the “Motion to Abate,” and together with the Discovery Motion and the Motion to Dismiss,

the “Tripati Motions™) filed by pro se movant Anant Kumar Tripati (“Tripati”), respectfully
represents as follows:

1. . The United States Bankruptcy Court for the Southern District of Texas, Houston
Division (the “Court™) has jurisdiction over this matter pursuant to 28 U.S.C. § 1334. Thisisa
core proceeding pursuant to 28_U.S.C. § 157(b).

2. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409,

! The last four digits of the Debtor’s federal tax identification number is 8853. The Debtor’s service address is:
205 Powell Place, Suite 104, Brentwood, Tennessee 37027,

2390086230410000000000012
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Background

3. The Debtor provided correctional healthcare services across the United States2 In
May 2022, the Debtor effectuated a divisional merger pursuant to the Texas Business
Organizations Code in which (among other things) assets and liabilities were allocated between
CHS TX, Inc. and the Debtor (the “Divisional Merger™). The Debtor spent the second half of 2022
attempting to settle and s‘;itisfy its allocated liabilities, but ongoing litigation and associated costs
have made such efforts impractical. Through this chapter 11 process, the Debtor aims to maximize
the value of its estate and propose a chapter 11 plan that, to the best of the Debtor’s ability, provides
meaningful recoveries for creditors and other stakeholders.

4, On February 13, 2023 (the “Petition Date™), the Debtor filed a voluntary petition
for relief under chapter 11 of the Bankruptcy Code. The bebtor is operating as a debtor in
posseséion pursuant to sections 1107(a) and 1108 of the Baﬂkruptc‘y Code. No request for the
' appointment of a trustee or examiner has been made in this chapter 11 case. On March 2, 2023,
the United States Trustee for the Southern District of Texas appointed an official committee of
unsecured creditors pursuant to section 1102 of the Bankruptcy;' Code [Docket No. 77], as amended
on March 6, 2023 [Docket No. 145].

Tripati Litigation Against the Debtor

5. Tripati is a convicted felon who has been incarcerated in Arizona for decades after
being convicted of multiple crimes, including fraud. Since his incarceration in 1993, Tripati has

filed eleven lawsuits against the Debtor in the United States District Court for the District of

2 In further support of this Objection, Debtor relies on the Declaration af Russell A. Perry in Support of Debtor s
Emergency Motion for Entry of Interim and Final Orders (I) Authorizing the Debtor to (4) Obtained Postpetition
- Financing and (B) Use Cash Collateral, (Il) Granting Liens and Providing Claims with Superpriority Administrative
Expense Status, (LIl) Modifying the Automatic Stay, (IV) Scheduling a Final Hearing, and (V) Granting Related Relief,
filed on March 15, 2023 [Docket No. 186].

4853-9926-1531
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Arizona (collectively, the “Tripati Litigation™),’ jointly administered under Tripati v. Corizon Inc.,
No. 4:18-cv-00066-RM (D. Ariz. Feb. 9, 2018). All of the Tripati Litigation relates to Tripati’s
myriad complaints over hcalthéare he received in prison and his conspiracy theories related to
De‘btor’s business practices.

6. After literally hundreds of filings in the Tripati Litigation, including requesté by
Tripati for relief such as disciualifying the Arizona Attomey General, a request to “Disqualify
Counsel for Corizon and Ryan in the Interest of the Proper Functioning of the Adversary System,”
and a motion to “Search Corizon’s Computers,” the District Court dismissed all defendants and
granted a final summary judgment on March 26, 2021, dismissing the litigation.* Tripati then
appealed the dismissal on Mayl 15, 2021 to the Ninth Circuit Court of Appeals, which appeal
remains pending under Case No. 21-15902.

7. Except for his dismissal appeal, Tripati has no live claims or causés of action
againét the Debtor or any of its former employees or representatives.

Tripati’s Litigation History and Specific History with Corizon

8. Tripati is a determined user of the federal courts. Indeed, as recognized by the Third
Circuit, “[in light of his vexatious litigation history, Tripati has been subject to filing restrictions
in the United States District Court for the District of Arizona, the United States Court of Appeals
for the Ninth Circuit, and the United Stafes Supreme Court.” See Tripati v. Wexford Health Sources

Inc., No. 22-1861, 2022 WL 17690156, *1 n.2 (3rd Cir. Dec. 15, 2022) (citing I re Tripati, 891

* The Tripati Litigation consists of: Tripati v. Carter, No. 4:14-cv-02077-DCV-PSOT; Tripati v. Hale, No. 4:15-cv-
00140-DCB-PSOT; Tripati v. Lynch, No. 4:15-cv-00334-DCB-PSOT; Tripati v. Corizon Inc., No. 4:16-cv-00282-
DCB-PSOT; Tripati v. Ryan, No. 2:18-cv-00118-DGC-DKD; Tripati v. Pratt, No. 2:19-cv-01909; Tripati v. Shinn, No.
2:20-cv-01771-JIT-JFM; Tripati v. Carter, No. 2:22-cv-00243-JTT-JFM; Tripati v. Queen, No. 2:19-cv-00727-JIT-
JFM; and Tripati v. Corizon Inc., No. 2:19-cv-01053-JTT-JFM.

4 See Tripativ. Corizon Inc., No. 4:18-cv-00066-RM, Docket Nos. 61, 66, 127,456 (D. Ariz.) (P1.’s Mot. to Disqualify
the Arizona Attorney General; P1.’s Mot. to Disqualify Counsel for Corizon and Ryan; P1.’s Mot. to Allow Search of
Cotizon’s Computers; Order Granting Summ, J.).

4853-8926-1531
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F.2d 296, 296 n.1 (9th Cir. 1989) (table); In re Tripati, No. 93-80317 (9th Cir. Sept. 15, 2015);
Tripati v. Schiro, 541 U.S. 1039 (2004) (mem. 0p.)); cf. Tripati v. Corizon Inc., No. 3:16-cv-00076,
2016 WL 11658061, at *1 (M.D. Tenn. 2016) (“[ Tripati] has previously filed more than 60 lawsuits
and appeals in the courts of the Ninth Circuit. . . . Even the United States Supreme Court has
previously sanctioned the plaintiff for ‘repeatedly abus[ing]’ the Court;s process.” (alteration in
original) (citing Schriro, 541 U.S. at 1039)).

9. The Third Circuit has characterized Tripati as “a coqvicted fraudster who, over the
past few decades, has inundated the federal courts with scores of lawsuits.” Tripati v. Wexford,
2022 WL 17690156 at *1. A search on Westlaw’s legal database shows that Tripati is, or has been,
party to nearly 100 separate lawsuits, with literally dozens of suits directed at the Debtor.

10.  He is also a “three-strike filer” under 28 U.S.C. § 1915(g) due to the dismissal of

multiple filings found to be either malicious, frivolous, or failing to state a claim. See, e.g., Tripati

5 See, e.g., Tripati v. Wexford, 2022 WL 17690156; Tripati v. Corizon Inc., 828 Fed. App’x 470, 471 (Sth Cir. Nov. 3,
2020) (mem. op.) (affirming summary judgment for defendant on Tripati’s claims related to medical care); Tripati v.
Corizon Inc., No. 20-15380, 2020 WL 5237290 (5th Cir. July 23, 2020) (dismissing appeal and ordering no “motions
for reconsideration, rehearing, clarification, stay of the mandate, or any other submissions shall be filed or
entertained”); Tripati v. Corizon Inc., No. 18-00066, 2020 WL 673490 (D. Ariz. Feb. 11, 2020} (denying 13 separate
motions filed by Tripati); Tripati v. Corizon Inc., No. 18-00066, 2019 WL 6114593 (D. Ariz, Nov. 18, 2019) (denying,
among other requests, a request to “search Corizon’s computers™); Tripati v. Corizon Inc., No. 13-00615, 2018 WL
5807089 (D. Ariz. Nov. 6, 2018) (denying motion for limited discovery because requests were not related to the claims
in the case after Tripati also “lied to the Court about being blind and needing a typewriter™); Tripati v. Corizon Inc.,
No. 13-00615, 2018 WI. 9440776 (D. Ariz. Aug. 24, 2018} (denying overly broad injunction and discovery requested
by Tripati); Tripati v. Corizon, Inc., No. 18-15227, 2018 WL 2222605 at *1 (9th Cir. Apr. 26, 2018) (dismissing appeal
because it was “so insubstantial as to not warrant further review”); Tripati v. Corizon Inc., No. 16-00282, 2017 WL
11482282 (D. Ariz. Sept. 19, 2017) (denying request for mandatory injunction to alter when plaintiff’s medications
were dispensed); Tripati v. Corizon Inc., No. 16-00282, 2017 WL 11482284 (D. Ariz. Mar. 07, 2017) (dismissing
complaint and noting Tripati “appear[ed] to be attempting to re-litigate issues or events that he has previously litigated
without success™); Tripati v. Corizon Inc., No. 3:16-cv-00076, 2016 WL 11658061 (M.D. Tenn. Feb. 2, 2016) (noting
Tripati was subject to “three strikes” rule for multiple frivolous filings and denying motion to proceed in forma
pauperis); Tripati v. Corizon, Inc., No. 13-0615, 2015 WL 13827228 (D. Ariz. Apr. 28, 2015) (finding Tripati
“identifies no legal basis entitling him to the relief he secks™); Tripati v. Corizon Inc., No. 13-00615, 2013 WL
12415391 (D. Ariz. Nov. 20, 2013) (dismissing Tripati’s complaint and request for injunction without waiting for his
reply brief because his own pleading demonstrated “only a difference of medical opinion between himself and the
prison doctors.”); Tripati v. Corizon, Inc.,No. 13-2286, 2013 WL 12415481 (W.D. Tenn. July 12, 2013) (noting Tripati
failed to disclose fact that he is a three-strike filer, dismissing case, and directing all further filings to be returned to
Tripati). )

4853-9926-1531
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v. Corizon, Inc., 2013 WL 12415481 at *2 (“Tripati is a three-strike filer, and he failed to disclose
that fact when he co@enced the instant action.”).

11. A review of Mr. Tripati’s previous attempts to seek relief against Debtor are
instructive. See, e.g., Tripati v. Corizon Inc., 2018 WL 5807089 at *1 (denying motion for limited
discovery because requests were not related to the claims in the case after Tripati also “lied to the
Court about being blind and needing a typewriter”); Tripati v. Corizon Inc., No. 16-00282, 2018
WL 513381, at *23 (D. Ariz. Jan. 23, 2018) (“This Court has screened two of Plaintiff’s five
attempts to craft a ;riable complaint. As he did before, he fails to state a claim in his Fourth
Amended Complaint even after being afforded a detailed explanation regarding pleading
deficiencies in the TAC. The Court finds that further opportunities to amend would be futile.
Therefore, the Court, in its discretion, will dismiss Plaintiff’s Fourth Amended Complaint without
leave to amend. Plaintiff’s Notices and Motions will be denied to the extent that any relief is
sought therein.”).

"Objections to the Tripati Motions

12.  Tripati has now brought his misguided legal stratagems to this Court and his habit
of inundating a court’s docket with filings is already on display. In less than a month, Tripati filed
nine documents in this chapter 11 case, including the Tripati Motions. See Docket Nos. 47, 48,
49, 244, 245, 260, 261, 262, and 280.

A. Objections to the Discovery Motion

13. Though it is somewhat unclear, it appears the Motion to Dismiss and Motion to

Abate are generally related to the Discovery Motion. The Discovery Motion alleges that Tripati is

entitled to “unlimited” discovery because he is “involved” in litigation with Debtor. See

4853-9926-1531
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Docket No. 244, p.1-2). As noted, however, Tripati’s sundry claims against thg Debtor have been
dismissed. See supra 6.

14.  While Tripati’s history of sanctionable litigation tactics -is sufficient to support
denial of any requested discovery, the current requests for “expedited djsco.very” from the Debtor
are fal; outside the scope permitted by the Federal Rules and untethered to any actual legal claims
or issues. The requests are nothing more than Tripati’s continued efforts to uncover a dubious
grand conspiracy while harassing the Debtor, and accordingly, are wholly improper. See Paul
Kadiar, Inc. v. Sony Corp., 694 F.2d 1017, 1032 (5th Cir. 1983) (“Given appellént’s repeated
inability to provide any facts in support of his conspiracy theory, the court correctly observed that
appellant would not be permitted to go fishing with the hope of fortuitously discovering some
unknown and unsuspected evidence of a conspiracy.”).

15.  The Debtor does not believe that it is required to admit or deny the request for relief
in the Discovery Motion. However, to the extent the Debtor is required to admit or deny such
requested relief, the Debtor denies that Tripati is entitled to any relief through the Discovery
Motion and objects to the requested discovery.

16.  In the Discovery Motion, Tripati requests the following production for “the eight
year period prior to filing for bankruptcy’*—notably not actually seeking production of documents
or emails but only the “metadata” and “bibliographic information”—all of which is designed to

unduly harass Debtor:’

% See Docket No. 244, at 2 {emphasis added).

7 See Paul Kadiar, Inc. v. Sony Corp., 694 F.2d 1017, 1030 (5th Cir. 1983) (noting Supreme Court’s approval of denial
of discovery that “would merely amount to a fishing expedition and would unduly harass defendant.”) (citing First
Nat'l Bank of Ariz. v. Cities Service Co., 391 U.S. 253 (1968)).

4853-9926-1531
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4853-9926-1531

a. The “complete metadata on any emails and documents that refer to Anant
' Kumar Tripati, or Tripati, including the bibliographic information.”

Objection: Debtor objects to this request, as it seeks discovery that is not
relevant to any claim or defense given Tripati’s lack of claim against Debtor. See,
e.g., Fed. R. Civ. P. 26(b)(1). The request’s complete lack of specificity is, by
definition, a “fishing expedition” that is not sanctioned by the Federal Rules. See
Hofer v. Mack Trucks, Inc., 981 F.2d 377, 380 (8th Cir. 1992). Such an objection
is particularly appropriate when faced with a requesting party such as Tripati. See
Paul Kadiar, Inc. v. Sony Corp., 694 F.2d 1017, 1032 (5th Cir. 1983) (“Given
appellant’s repeated inability to provide any facts in support of his conspiracy
theory, the court correctly observed that appeltant would not be permitted-to go
fishing with the hope of fortuitously discovering some unknown and unsuspected
evidence of a conspiracy.”). »

Further, by seeking eight years of complete metadata and bibliographic
information of “any email and document that refer to [Tripati],” the request seeks
discovery that is not proportional to the needs of the case as documents referring to
Tripati have no bearing on any “claims” at issue and requiring Debtor to review
eight years’ worth of materials places a burden on Debtor that far outweighs any
benefit, See id.; see e.g., In re Reagor-Dykes Motors, LP, No. 18-50214-RLJ-11, .
2021 WL 5094783, *3-4 (Bankr. N.D. Tex. 2021). Further, given Tripati’s extensive
litigation habits regarding the Debtor, the Debtor objects to the extent it secks
production of materials subject to the attorney-client privilege or work-product
doctrine.

b. The “complete metadata on any emails and documents that discuss or
mention reorganization of Corizon, including the bibliographic
information.”

Objection: Debtor objects to this request, as it seeks discovery that is not
relevant to any claim or defense given Tripati’s lack of claim against Debtor. See,
e.g., Fed. R. Civ. P. 26(b)(1). The request’s complete lack of specificity is, by
definition, a “fishing expedition” that is not sanctioned by the Federal Rules. See
Hofer, 981 F.2d at 380. Such an objection is particularly appropriate when faced
with a requesting party such as Tripati. See Paul Kadiar, Inc., 694 F.2d at 1032
(“Given appellant’s repeated inability to provide any facts in support of his
conspiracy theory, the court correctly observed that appellant would not be
permitted to go fishing with the hope of fortuitously discovering some unknown
and unsuspected evidence of a conspiracy.”).

Further, by seeking eight years of complete metadata and bibliographic
information of “any email and document that discuss[es] or mention[s]
reorganization of Corizon,” the request seeks discovery that is not proportional to
the needs of the case given the scope of the request and the fact that requiring
Debtor to review eight years’ worth of materials places a burden on Debtor that far



Case 23-90086 Document 1349 Filed in TXSB on 02/13/24 Page 85 of 153
Case 23-90086 Document 338 Filed in TXSB on 04/10/23 Page 8 of 15

4853-9926-1531

outweighs any benefit. See id.; see e.g., In re Reagor-Dykes Motors, LP, 2021 WL
5094783, *3-4. Further, Debtor objects to the extent it seeks production of
materials subject to the attorney-client privilege or work-product doctrine.

- ¢. The “complete metadata on any emails and documents that discuss the

transfer of the bulk of the assets, the employees, active contracts, cash
equipment, real estate of Corizon, including the bibliographic
information.” '

Objection: Debtor objects to this request, as it seeks discovery that is not
relevant to any claim or defense given Tripati’s lack of claim against Debtor. See,
e.g., Fed. R. Civ. P. 26(b)(1). The request’s complete lack of specificity is, by
definition, a “fishing expedition” that is not sanctioned by the Federal Rules. See
Hofer, 981 F.2d at 380. Such an objection is particularly appropriate when faced
with a requesting party such as Tripati. See Paul Kadiar, Inc., 694 F.2d at 1032
(“Given appellant’s repeated inability to provide any facts in support of his
conspiracy theory, the court correctly observed that appellant would not be
permitted to go fishing with the hope of fortuitously discovering some unknown
and unsuspected evidence of a conspiracy.”).

Further, by seeking eight years’ of complete metadata and bibliographic
information of “emails and documents discuss[ing] the transfer of the bulk of the
assets, the employees, active contracts, cash equipment, real estate of Corizon,” the
request seeks discovery that is not proportional to the needs of the case given the
scope of the request and the fact that requiring Debtor to review eight years’ worth
of materials places a burden on Debtor that far outweighs any benefit. See id.; see
e.g., In re Reagor-Dykes Motors, LP, 2021 WL 5094783, *3-4. Further, the request
is unreasonably cumulative or duplicative of Tripati’s third request. See Fed. R.
Civ. P. 26(b)(2)(C)(i). Further, Debtor objects to the extent it seeks production of
materials subject to the attorney-client privilege or work-product doctrine.

d. The “complete metadata on any emails and documents that discuss
obtaining from the United States and its agencies, funds for pandemic relief
Corizon, including the bibliographic information.”

Objection: Debtor objects to this request, as it seeks discovery that is not
relevant to any claim or defense given Tripati’s lack of claim against Debtor — and
given the complete lack of explanation as to the relevancy of the requested materials
to this proceeding. See, e.g., Fed. R. Civ. P. 26(b)(1). The request’s complete lack
of specificity is, by definition, a “fishing expedition” that is not sanctioned by the
Federal Rules. See Hofer, 981 F.2d at 380. Such an objection is particularly
appropriate when faced with a requesting party such as Tripati. See Paul Kadiar,
Inc., 694 F.2d at 1032 (“Given appellant’s repeated inability to provide any facts in
support of his conspiracy theory, the court correctly observed that appellant would
not be permitted to go fishing with the hope of fortuitously discovering some
unknown and unsuspected evidence of a conspiracy.”).
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Further, by seeking eight years’ of complete metadata and bibliographic
information of “emails and documents discuss[ing] obtaining from the United
States and its agencies, funds for pandemic relief Corizon,” the request secks
discovery that is not proportional to the needs of the case given that requests focus
on “pandemic relief” without any explanation of the relevancy of such materials
and the fact that requiring Debtor to review eight years’ worth of materials places
a burden on Debtor that far outweighs any benefit. See id.; Fed. R. Civ. P.
26(bY(2)(C)(1); see e.g., In re Reagor-Dykes Motors, LP, 2021 WL 5094783, *3-4.
Further, Debtor objects to the extent it seeks production of materials subject to the
attorney-client privilege or work-product doctrine.

e. The “complete metadata on any emails and documents that discuss the 25
contracts cancelled or not renewed with Corizon, including the
bibliographic information.”

Objection: Debtor objects to this request, as it seeks discovery that is not
relevant to any claim or defense given Tripati’s lack of claim against Debtor. See,
e.g., Fed. R. Civ. P. 26(b)(1). The request’s complete lack of specificity is, by
definition, a “fishing expedition” that is not sanctioned by the Federal Rules. See
Hofer, 981 F.2d at 380. Such an objection is particularly appropriate when.faced
with a requesting party such as Tripati. See Paul Kadiar, Inc., 694 F.2d at 1032
(“Given appellant’s repeated inability to provide any facts in support of his
conspiracy theory, the court correctly observed that appellant would not be

" permitted to go fishing with the hope of fortuitously discovering some unknown

and unsuspected evidence of a conspiracy.”). Further, the request is so unspecific
that it would be impossible for Debtor to respond to.

Further, by seeking eight years’ of complete metadata and bibliographic
information of “emails and documents that discuss the 25 contracts cancelled or not
renewed with Corizon,” the request seeks discovery that is not proportional to the
needs of the case as Debtor’s prior contracts of such materials and the fact that
requiring Debtor to review eight years’ worth of materials places a burden on
Debtor that far outweighs any benefit. See id.; Fed. R. Civ. P. 26(b)(2)(C)(1); see
e.g., In re Reagor-Dykes Motors, LP, 2021 WL 5094783, *3-4. Further, Debtor
objects to the extent it seeks production of materials subject to the attorney-client
privilege or work-product doctrine.

f. The “metadata on any emails and documents were (sic) allegations have
been made against Corizon for concealment of evidence, including the
bibliographic information.”

Objection: Debtor objects to this request, as it seeks discovery that is not
relevant to any claim or defense given Tripati’s lack of claim against Debtor. See,
e.g., Fed. R. Civ. P. 26(b)(1). The request’s complete lack of specificity is, by
definition, a “fishing expedition” that is not sanctioned by the Federal Rules. See
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Hofer, 981 F.2d at 380. Such an objection is particularly appropriate when faced
with a requesting party such as Tripati. See Paul Kadiar, Inc., 694 F.2d at 1032
(“Given appellant’s repeated inability to provide any facts in support of his
conspiracy theory, the court correctly observed that appellant would not be
permitted to go fishing with the hope of fortuitously discovering some unknown
and unsuspected evidence of a conspiracy.”).

Further, by seeking eight years’ of complete metadata and bibliographic
information of “any emails and documents were (sic) allegations have been made
against Corizon for concealment of evidence,” the request seeks discovery that is
not proportional to the needs of the case as, seeks production of materials outside
the control or possession of Debtor, and asks the Debtor to review eight years’ worth
of materials without regard to their relation to the current proceedings, placing a
burden on Debtor that far outweighs any benefit. See id.; Fed. R. Civ. P.
26(0)(2)(C)(1); see e.g., In re Reagor-Dykes Motors, LP, 2021 WL 5094783, *3-4.
Further, Debtor objects to the extent it seeks production of materials subject to the
attorney-client privilege or work-product doctrine.

g. The “complete metadata on any emails and documents that bonuses
received by Corizon on its contracts no matter how the bonuses have been
labelled, including the bibliographic information.”

Obijection: Debtor objects to this request, as it seeks discovery that is not
relevant to any claim or defense given Tripati’s lack of claim against Debtor. See,
e.g., Fed. R. Civ. P. 26(b)(1). The request’s complete lack of specificity is, by
definition, a “fishing expedition” that is not sanctioned by the Federal Rules. See
Hofer, 981 F.2d at 380. Such an objection is particularly appropriate when faced
with a requesting party such as Tripati. See Paul Kadiar, Inc., 694 F.2d at 1032
(“Given appellant’s repeated inability to provide any facts in support of his
conspiracy theory, the court correctly observed that appellant would not be
permitted to go fishing with the hope of fortuitously discovering some unknown
and unsuspected evidence of a conspiracy.”).

Further, by seeking eight years’ of complete metadata and bibliographic
information of “any emails and documents that bonuses received by Corizon on its
contracts no matter how the bonuses have been labelled,” the request seeks
discovery that is not proportional to the needs of the case as it seeks discovery of
Debtor’s financial information for nearly a decade, asking the Debtor to review
eight years’ worth of materials without regard to their relation to the current
proceedings and placing a burden on Debtor that far outweighs any benefit. See id.;
Fed. R. Civ. P. 26(b)(2)(C)(i); see e.g., In re Reagor-Dykes Motors, LP, 2021 WL
5094783, *3-4. Further, Debtor objects to the extent it seeks production of
materials subject to the attorney-client privilege or work-product doctrine.

h. The “complete metadata on any emails and documents that discuss
sanctions against Corizon for litigation misconduct, including for failing to

10
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disclose evidence im litigation, including court orders, including the
bibliographic information.”

Objection: Debtor objects to this request, as it secks discovery that is not
relevant to any claim or defense given Tripati’s lack of claim against Debtor. See,
e.g., Fed. R. Civ. P. 26(b)(1). The request’s complete lack of specificity is, by
definition, a “fishing expedition” that is not sanctioned by the Federal Rules, See
Hofer, 981 F.2d at 380. Such an objection is particularly appropriate when faced
with a requesting party such as Tripati. See Paul Kadiar, Inc., 694 F.2d at 1032
(“Given appellant’s repeated inability to provide any facts in support of his
conspiracy theory, the court correctly observed that appeilant would not be
permitted to go fishing with the hope of fortuitously discovering some unknown
and unsuspected evidence of a conspiracy.”).

Further, by seeking eight years’ of complete metadata and bibliographic
information of “any emails and documents that discuss sanctions against Corizon
for litigation misconduct, including for failing to disclose evidence in litigation,
including court orders,” the request seeks discovery that is not proportional to the
needs of the case as it seeks documents unrelated to the matters before the Court
and asks the Debtor to review eight years’ worth of materials, placing a burden on .
Debtor that far outweighs any benefit. See id.; Fed. R. Civ. P. 26(b)}(2)(C)(i); see
e.g., In re Reagor-Dykes Motors, LP, 2021 WL 5094783, *3-4. Further, Debtor
objects to the extent it seeks production of materials subject to the attorney-client
privilege or work-product doctrine.

B. Objections to Tripati’s Motion to Dismiss and Motion to Abate

17.  The Motion to Dismiss broadly alleges that the Debtor is “perpetuating fraud upon
Article IIT Courts,” and while the remainder of the motion is difficult to discern, it seems to seek
either a dismissal of the Debtor’s bankruptcy case [Docket No. 261 at 4, 5, & 19], relief in the
form of this Court abstaining from hearing the Debtor’s bankruptcy case, or relief loosely tied to
Tripati’s litigation in non-bankruptcy forums. The Debtor denies that any cause exists to dismiss
its bankruptcy case, and Tripati has brought forth no evidence justifying such relief.

18.  To the extent the Motion to Dismiss alleges that Tripati has asserted causes of action
for fraudulent transfers or alter ego-type claims, the Debtor’s bankruptcy estate owns, and only the

Debtor has the ability to assert, such claims for the benefit of all creditors and parties in interest.

Additionally, and as more fully set forth above, the Tripati Motions are without merit and are

11
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merely a continuation of Tripati’s harassing lawsuits and claims against the Debtor and others. In
any event, tht} Debtor’s automatic stay currently prevents Tripati from continuing his harassing
lawsuits in any non-bankruptcy forums.
19. In response to Tripati’s discovery requests included as an attachment to the Motion
_to Dismiss [Docket No. 261 at 170-172 of 173], Debtor incorporates by reference the document
production objections set forth above in response to the Discovery Motion.
20.  Tripati attached to the Motion to Dismiss a document entitled Declaration of Anant

" Kumar Tripati [Docket No. 261 2043 of 173] (the “Tripati Declaration”). The Debtor requests

that the Court not treat the Tripati Declaration as evidence of anything in support of the relief
requested in the Motion to Dismiss. First, the Tripati Declaration is replete with inadmissible
speculation, legal conclusions, and hearsay. Second, the Tripati Declaration is inadmissible
because it does not include the entirety of the documents purportedly cited, rendering it, at best,
misleading and unreliable.
C. Objections to Tripati’s Motion to Abate

21.  The Motion to Abate, without explanation or evidence, again lays out Tripati’s
theories regarding Debtor’s fraud on the entire American court system and seeks additional
document production from Debtor. See Docket No. 280 at 8. It appeafs that Tripati is again
seeking the production of wide-ranging documents and an extension of the deadline for him to file
any proof of claim in this bankruptcy case until ninety days after the requested documents are
produced. The Motion to Abate should be denied for several reasons.

22.  First, as more fully set forth above, Tripati is not entitled to receiv-e the documents

he has requested.? Second, to the extent there are any fraudulent transfer or alter ego claims

¥ To the extent Tripati, through the Motion to Abate, asserts that he is entitled to certain documents from Debtor based
upon his interpretation of the *“crime fraud exception” to the attorney/client privilege or attorney work product

12
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relating to the Divisional Merger, those claims are property of the bankruptcy estate. Third,
Tripati’s requests for similar types of documents have previously been denied by prior non-
bankruptcy courts. Once the Court sets a deadline for creditors to file proofs of claim, Tripati will
receive notice of such deadline and will have sufficient time to file a proof of claim, if he so
desires.’

23.  Tripati has provided no justiﬁcatiop or reasoning for his requested relief beyond hié |
own unsupported allegations of a grand conspiracy and “fraud on Article III Courts.” Such
requests, untethered to any claims against the Debtor and designed solely to harass, are wholly

improper and should be denied in all regards.

Reservation of Rights

24.  Tripati has failed to comply with the applicable rules of this Court respecting the
Tripati Motions. Thus, the Debtor reserves the right to amend and/or supplement this Objection

in all respects prior to any hearing that may be scheduled on the Tripati Motions.

doctrine, the Debtor denies that any of the relief requested should be granted. Other than his own unsupported
assertions, Tripati brings forth no evidence justifying his request, and such “[blare suspicions of fraud or criminal
conduct are not sufficient to establish the prima facie case [for the crime fraud exception to apply].” In re McDowell,
483 B.R. 471, 490 (Bankr. S.D. Tex. 2012). Instead, the burden is on Tripati to establish a prima facie case that an
attorney-client relationship was used to promote a crime or fraud. See In re Grand Jury Subpoena, 419 F.3d 329, 343
(5th Cir. 2005); Meralex, L.P. v. The Heritage Org., L.L.C. (In re Heritage Org., L.L.C.), No. 04-35574-BJH-11, 2007
WL 3995587, at *2 (Bankr. N.D. Tex. Nov. 15,2007). Tripati has wholly failed to bring forth such evidence, including
evidence or the requisite intent. See In re Hunt, 153 B.R. 445, 454-55 (Bankr. N.D. Tex. 1992} (“In sum, if the crime-
fraud exception is invoked, its proponents must establish a prime facie case of crime or fraud, including the requisite
intent. If in camera review is to be part of the prima facie showing mandated by Industrial Clearinghouse, the
proponents must follow the procedure mandated by Zolin regarding the ‘threshold’ showing of extrinsic evidence of
crime or fraud.” (citing Industrial Clearinghouse, Inc. v. Browning Mfg. Div. of Emerson Electric Co., 953 F.2d 1004,
1008 (5th Cir.1992); United States v. Zolin, 491 U.S. 554 (1989)).

? The Debtor currently contemplates requesting that the Court set August 14, 2023 as the proof of claim deadline for
claims of incarcerated persons (like any claims that may be asserted by Tripati). The Debtor believes a proof of claim
deadline of August 14, 2023 would give Tripati more than sufficient time to file any proof of claim he desires and is
manifestly fair.

13
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25,

The Debtor respectfully requests that the Court deny all of the relief requested in

the Tripati Motions. The Debtor additionally requests such other and further relief to which it may

show itself justly entitled.

Respectfully submitted this 10 day of April, 2023.

4853-9926-1531
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Certificate of Service

I certify that on April 10, 2023, I caused a copy of the foregoing document to be served by
the Electronic Case Filing System for the United States Bankruptcy Court for the Southern District
of Texas to all parties authorized to receive electronic notice in this case.

/s/ Jason S. Brookner
Jason S. Brookner
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

In Re:
Tehum Care Services, Inc Case No: 23-90086 (CM1.)
CHAPTER 11
Debtor.
v

EXHIBIT D RESPONSE TO ECF 1324
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10.  The fact pattern in each case varies but the goal is always the same: use the
bankruptcy of.a manufactured affiliate to create leverage and pressure tort victims inte
unacceptable séttlement amounts that include a full release in favor of the non-bankrupt entity.

1. The first step involves a state law divisive merger conducted by a subsidiary of a
wealthy cofporation-. The divisive merger typically occurs under-a 1989 amendment to the Texas
Business Corporations Act—hence the name 7exas Two Step. Under the merger, the subsidiary
will split its assets and liabilities among two new entities. Oneie_ntity——“'I‘.ortCo”—will house all
the subsidiary’s tort liabilities. The other entity—“GoodCd”—will be vested with the subsidiary’s
productive assets and its non-tort liabilities.

12.  TortCo will agree to indemnify the entire non-debtor corporate family for the tort
liability. To avoid arguments that the divjsive merger was fraudulent, TortCo is almost always
provided with a funding agreement backstop from GoodCo and/or an affiliate to fund a bankruptcy
case and provide funding to TortCo to pay tort claims within certain parameters.

13, Next, TortCo will file for bankruptcy—often called the second step of the Texas
Two Step. TortCo will immediately seek to enjoin all tort lability litigation against all non-debtor "
- affiliates and other indemnified parties. This step. is cx‘fticalfwithout the Court’s assistance in
enjoining litigation against the solvent non-debtors, the Texas Two Step strategy is unlikely to
succeed. Once an injunction is obtained, TortCo, usually led by a purported “independent™ board,
will engage in mediation or other activities designed to prolong the bankruptcy case while tort
victims suﬁ'er‘ and receive no compensation for their injuries.

14.  The Texas Two Step is designed to provide the- debtor and, more importantly, its
non-debtor affiliates, with all the benefits of a bankruptcy—i.e., a prolonged, if not multi-year stay

of litigation—without any of the burdens of bankruptcy being imposed upon GoodCo or other non-
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debtors who benefit from the stay and the enjoining of litigation pending before the bankruptcy
case. Since the debtor is a shell and not an operating company, the debtor does not need to reach
a settlement or confirm a plan; simply put, it has ﬁo incentive or reason to exit bankruptcy except
on terms highly favorable to GoodCo.

15. In a traditional scenario, a debtor seeking to reorganize has the incentive to
negotiate in good faith and reach settlements with viqtims that will result in a plan acceptable to
them. But in a Texas Two Step, the incentives are far different and indeed perverse. GoodCo can
operate its business, conduct further corporate transactions and upstream profits to shareholders
without court oversl;ight, while claimants are stuck in bankruptcy, anchored by a &ebtor that has no |
need to exit bankruptey, and cannot liquidate or obtain compensation for their claims.

16.  Typically, TortCo’s primary objective is to | stay in bankrﬁptcy for as long as
possible and prevent claimants—many of whom suffer from terminal diseases and will die before
the bankruptcy case ends—from liquidating their claims to judgment. Not a single Texas Two
Step case has resulted in a negotiated settlement with tort claimants holding compensable claims.
Nor has any of the Texas Two Step cases resulted in a confirmable chapter 11 plan. Indeed, the
first Texas Two Step, Bestwall, has lingered in bankruptcy for over six years with no reselution in
. sight.

17.  To believe or hope that the Texas Two Step would ever result in a confirmed plan
may be to miss the point entirely. Even when a plan is proposed, it is often one that is
unconfirmable. GoodCo and its parent will demand that the plan release tﬁel;l of their tort liability
as a condition to providing funding for any se;ttlement trust. See, e.g., LTL 2.0, Dkt. No. 525. And |
such funding typically will be withheld until there is a final, non-appealable order confirming the

plan. If such a plan were confirmed by a Bankruptcy Court, it would face certain appeal.
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18.  For example, in LTL 2 0, the debtor’s proposed plan channeled the independent
liability of non-debtor Johnson & Johnson (“1&J”) to a section 524(g) trust even though the Third
Circuit has held that a section 524(g) injunction cannot be-used to shield a non-debtor party from
_its own direct and independent liability. See In re Combust:‘én Eng'g, Inc.,391 F.3d 190, 233- (3d
Cir. 2004). If a plan were somehow confirmed and upheld on appeal, the result would be the
elimination of the right to a jury trial to-hold a non-debtor responsible for its conduct through the
bankruptcy of a manufactured entity. For parties who had ol;iained a judgment in the tort system

| prior fo the bankruptcy of the manufactured debtor, .the'result would be the nullification of the
jury’s verdict, without an appeal, with the judgment creditor being paid an amount deemed
appropriate byl. the defendant (in its sole and absolute discretion).

IL The 3M Variation of the Texas Two Step

19.  While all the major Texas Two Step cases have been prosecuted by the same law
firm that developed the strategy, other law firms more recently have attempted to implement
similar strategies or innovations thereof. The chapter 11 ;:ase of In re Aearo Technologies LLC,

- Case No. 22-02890 (Bankr. S.D. Ind. July 26, 2022), an affiliate of 3M, was a recent variation of
this strategy.

20.  In that case, 3M faced liability for manufacturing and selling defective earplugs
after acquiring the underlying operating business in the mid-2000s (and owning the operations for
several years prior to terminating production of the defective product and several years prior to
implementing the 'bankruptcy strategy). Claimants sought to hold 3M liable in the tort system.

21.  3M located an affiliate in its organization that was also named as a defendant in the
consolidated litigation—Aearo Technologies (“Aearo™)—and placed that company into

bankruptcy. Aearo was, in substance, intended to be a Texas Two Step without the divisive merger
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leading the way. Prior to the bankruptcy, Aearo entered into a funding agréement pursuant to
which Aearo agreed to indemnify the entire 3M corporate family for earplug and other tort
liabilities. /n re Aearo Tech. LLC, 642 B.R. 891, 898 (Bankr. S.D. Ind. 2022).

22.  To avoid arguments that this indemnification obligation could be avoided as an
actual or constructive fraudulent conveyance, Aearo also received a funding ag;,reement backstop
to fund a bankruptcy case and provide funding to pay tort claims within certain parameters,
inéluding claims for indemnification. This made the ﬁmding%‘- agreement circular—Aearo’s
obligation to indemnify 3M could be satisfied by obtaining funds from 3M under the funding
agreement. /d. at 909-91 0 (finding kthat the funding agreement amounted to a circular agreement).

23.  Once in bankruptcy, Aearo attempted to implement the classic Texas Two Step
litigation strategy. Aearo immediately moved to enjoin litigation against its non-debtor affiliates.
The goal was to freeze all litigation against 3M while, at the same time, keéping 3M outside of the
bankrﬁptcy proceeding where it would be free to operate its business, conduct further corporate .
transactions and upstream profits to shareholders without court oversight. Claimants, in turn,
would be stuck in bankruptcy and could not liquidate their claims to judgment. Aearo’s goal was
to create delay and confirm a plan that released 3M of its own tort liability >

24.  Aearo’s bankruptcy did not go according to plan. The Bankruptcy Court refused
to grant Aearo’s request for injunctive relief at the beginning of the case. Aearo, 642 B.R. at 912.
This was critical. Without an injunction, the parent in these cases cannot enjoy the intended

litigation holiday or avoid paying defense costs while the bankruptcy is pending.

5 See Informational Brief of Aearo Technologies LLC [Dkt. No. 12] filed in /n re Aearo Tech. LLC, Case No. 22-

02890 (Bankr. S.D. Ind. July 26, 2022) (“The second cornerstone [of a plan of reorganization] would be a

" permanent channeling injunction and a third-party release of 3M. This injunction would require that all Combat

Arms-related claims be brought only against the settlement trust, and not the recrganized Aearo entities or their
non-debtor affiliates. The injunction would apply to all potential Combat Arms plaintiffs.™).



Case 23-90086 Document 1349 Filed in TXSB on 02/13/24 Page 98 of 153

for 24 hours against her will with limited supervision and few comforts or food breaks. Three days
later, Ms. Norred-tied her jail-issued uniform pants to her bunk and hung herself. Her mother—
TCC member Elizabeth Frederick—filed a wrongful death case in Florida District Court against
Corizon and the county. Frederick v. McNeil, Case No. 4: 19-cv-1§2-MW-CAS (Claim 574).°

37. The TCC members’ claims are merely examples of atrocities suffered by mahy
other tort claimants who deserve the right to seek compensation in the tort system. '

k1
38.  Tracey Grissom. For example, Tracey Grissom brought claims against Cortzon

after she was forced to suffer in agony and live in her own fecal matter for four months.
Ms. Grissom-was convicted of murdering her husband after, according to Ms. Grissom‘, he had
raped her and caused injuries that required her to have a stoma (a surgically made hole) in her
lower stomach, which connects to an ostomy bag that collects waste.

39.  For two days in"2017, Ms. Grissom suffered terrible pain while her intestines
protruded several inches outside the stoma. After a portion of Ms, Grissom’s lower intestine was
surgically removed, Corizon provided ill-fitting ostomy bags that leaked for four months on her
body, clothing, and bedding. Ms. Grissom filed a lawsuit against Corizon in Alabama District
Court. ‘As the District Court judge framed her allegations, “For four months, her feces adhered to
and excoriated her skin, it soiled her clothes, it covered her bedding, and it repulsed those around
her, so much so that she was segregated from other inmates.” Grissom v. Corizon, LLC, 2:19-cv-
420 (Claim 527 & 598)."

' 40. David J. Hall. In Maryland; a jury awarded David J. Hall $3 million against

Corizon for failing to treat a wrist fracture that had collapsed and required extensive surgery.

7 https://storage.courtlistener.com/recap/gov.uscourts.flnd. 103873/gov.uscourts.flnd. 103873.24.0.pdf
19 See also https://www.themarshallproject.org/2023/09/15/corizon-yescare-private-prison-healthcare-bankruptcy
' https://casetext.com/case/grissom-v-corizon-ilc-1.
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| from his head and nose. Despite clear signs of a traumatic head injury from a likely assault and
deteriorating symptoms, Corizon did not call for emergency medical help for over two hours.

33.  Ignoring medical advice to fly Mr. Allard immediately to an emergency room, he
was driven by ambulance to a Bisbee airport for helicopter transport to a Tucson hospital, where
he died three days later. Mr. Allard’s grandmother—TCC member Aanda Slocum—filed a

wrongful death case against Corizon in Arizona District Court, Estate of Daniel Allardv. Corizon

!
5.

Health LLC, Case 4:18-cv-00044-JCH (Claim 158-1).7
34. Michelle Morgan. In 2022, during Michelle Mqrgan’s intake in a New Mexico
jail, a Corizon employee noted that Ms. Morgan had been subjected to “ongoing issues of physical -
and emotional abuse.”® On May 3, 2022, Ms. Morgan requested counseling services, which
Corizon refused to provide. Ten days later, on May 13, 2022, Ms. Morgan committed suicide by -
“hanging herself from her bunk bed. Corizon employees’ use of an automated external defibrillator
to resuscitate her failed not once, bﬁt twice, because the battery power of two different devices had
run down, rendering them unusable. Ms. Morgan’s daughter—TCC member Paris Morgan—is
now pursuing a wrongful death claim against Corizon. See Claim 500.

35.  Jennifer Casey Norred. Jennifer Casey Norred was 36 years old and suffered
from chronic schizophrenia, bipolar disorder and depression when incarcerated in a county jail for
“stalking.-” Ms. Norred had received mental health treatment before her incarceration. Jail records
documented at least one prior suicide attempt.

36. - OnJuly 24,2017, after months with virtually no treatment, no inquiry into her prior

mental health condition and a failed suicide attempt, Ms. Norred was placed in a “restraint chair”

7 https://storage.courtlistener.com/recap/gov.uscourts.azd. 1077356/gov.uscourts.azd. 1077356.1.0.pdf

#  hitps://www.abgjournal.com/news/local/suit-zlleges-mdc-guards-negligence-led-to-jail-death/article_0808296b-
fcf8-5b33-97b2-3fe7be3 7ce19.htmi
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A. Corizon’s Corporate History and the Tort Claims

28.  YesCare—like J&J and 3M-—tumed to bankruptcy to address its tort liability. The
Debtor’s predecessors were in the Business of providing healthcare services to inmates
incarcerated in state and local prisons across the county.

29.  During the 2010s, a ‘group of private equity funds owned the Corizon Health
conglomerate. Duﬁng this period, Corizon was very profitable. Many States had converted to
providing healthcafe to inmates by contracting with private comSanies and there Were only a
handful of competitors that were able to compete for these contracts.

30.  But Corizon Health ran into headwinds. The disturbing truth of the pﬁvate prison
health care industry is that it incentivizes and provides a level of care that leads to medical
mglpractice and related liability. With revenue fixed by a government contract, profits are,
maximized by minimizing costs. The costs here are the costs of providing health care to inmates.
Less healthcare equates with a higher rate of return. Tl}is reality led to significant tort claims,
including claims for wrongful death and permanent disability and disfigurement. | |

31.  The members of the TCC exemplify the tort claims arising from serious médical
malpractice and neglect that the Debtor’s insiders are trying to evade in this bankruptcy case. Five
TCC members have wrongful death claims, and the sixth TCC ‘member suffered permanent
disability and disfigurement caused by Corizon’s business plan to avoid medical expenses by
' limiting care provided to inmates.

32. Daniel Allard. Daniel Allard had about-one year left of a 2% year sentence in an
Arizona prison for attefnpte_d trafficking of stolen property. Mr. Allard was found by a prison

employee lying in brown vomit. He was taken to Corizon’s prison medical facility with bleeding

10
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25, Aearo’s bankruptcy—Ilike LTL’s bankruptcies—was also met with a motion to
dismiss filed by. an official committee representing the interests of tort claimants, among others.
The Bankruptcy Court ultimately dismissed Aearo’s bankruptcy as having been filed in bad faith.
See In re Aearo Tech. LLC, No. 22-02896, 2023 WL 3938436 (Bankr. S.D. Ind. June 9, 2023).
LTL’s serial bankruptcy filings were also dismissed.®

26.  Following dismissal, 3M returned to the tort system where it faced the reality of
litigation. On August 29, 2023, roughly three months aﬁér Aearo’s bankruptcy case was
dismissed, 3M announced a settlement under which it agreed to pay $6 billion to settle the earplug
lawsuits—roughly six times the amounts offered by 3M during Aearo’s bankruptcy. But for the
dismissal of Aearo’s bankruptcy—which was designed to suppress tort claim values and facilitate
a multi-biflion-dollar transfer from victims to equity—this settlement would not have occurred,
and the victims would likely be stuck in bankruptcy to this day.

HI. The YesCare Two-Step

27.  The YesCare Two-Step is also designed to suppress tort claim values and facilitate
a transfer of millions of dollars from victims to equity. Like L7L 1.0 and LTL 2.0, this case
involves a divisive merger followed by a bankruptcy filing by the manufactured debtor. This case
seeks to implement the core strategy that uses bankruptcy to shield affiliated companies from
litigation in the tort system. To fully appreciate why the YesCare variant of the Texas Two Step
is arguably even more abusive than the schemes attempted by J&J and 3M, it is helpful to start-

with YesCare’s corporate history and the liabilities that its predecessors faced in the tort system.

6  SeelnreLTL Mgmit., LLC, 64 F 4th 84 (3d Cir. 2023) {reversing bankruptey court decision and directing dismissal
of bankruptcy petition); and [n re LTL Mgmt., LLC, 652 B.R. 433 (Bankr. D.N.J. 2023) (dismissing LTL’s second
bankruptcy where the debtor did not file its petition in good faith).
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Mr. Hall was provided only an Ace bandage and told his injury would “self-heal.” The jury’s
award was reduced to $770,000 pursuant to Maryland statute. See Claim 243 & 585.

41. Al actiong filed by the hundreds of claimants have been stayed by this bankruptcy.
And many cases against Corizon and its affiliates have been dismissed without prejudice because
of this bankruptcy case.

B. The 2020 Sale to the Flacks Group

42. . Asof 2017, BlueMountain Capital Managementzf(“BluéMountain_”) was Corizon’s
largest ultimate beneficial owner. Given the mounting litigation, in the summer of 2020,
BlueMountain decided to divest and sold the equity of Corizon to the Flacks Group, a Miami-
based investment firm. Coincident to this sale, the Flacks Group formed tfle “M2” related entities
to acquire Corizon’s purportedly secured debt at a steep discount. Through this acquisition of debt
and equity, the M2 companies became both Corizon’s parent and secured lender:

43.  The Flacks Group did not turn around Corizon’s business. Instead, it spun off
PharmaCorr—the prison health services adjacent pharmacy benefits manager—stripping Corizon
of a profitable company. With-this cash in hand, the Flacks Group evaluated a potential bankruptcy
ﬁansaction as an exit strategy. But, by happenstance, the Flacks Group met Mr. Issac Leftkowitz

and Perigrove—and thereby, an entreat with the owners of health care giant Genesis HealthCare—

who convinced the Flacks Group to not file for bankruptcy and to sell the business to them instead.

C. The Divisive Merger (aka _)

Perigrove had a different vision for Corizon

tort system and impose a forced bankruptcy settlement on the victims and their families, thereby

13
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freeing all future profits for equity holders. See Exhibit B (filed under seal). was
designed to use bankruptcy to transfer millions from tort victims to equity.

45.  Step 1--Acquire and Loot Corizon. As a starting point, in December 2021,

Perigrove acquired (for an undisclosed consideration), Corizon Health, its parent, the M2
companies and their debt, all the profitable government contracts, and Corizon’s cash.

46.  Perigrove then looted Corizon Health to the tune of approximately $30 million.
The TCC contends that these transfers were both-intentional and constructive fraudulent transfers
that would be recoverable by any creditors in future litigation (inside or outside of bankruptcy).

. 47.  Step 2—Create MergeCo. In May 2022, Perigrove directed Corizon and certain
of its affiliates—i.e., Corizon Health, Inc., Valitas Health Services, Inc., Corizon LLC, and
Corizon Healthcare of New Jersey—to merge into a single entity called “MergerCo.” MergerCo
included all the business entities with assets and ongoing operations,

48.  Step 3—The Divisive Merger. MergerCo then undertook a divisive merger under
Texas law. Merger Co split its assets and liabilities among two entities. One entity—“RemainCo™

or “Corizon Health, Inc.” or “TortCo™—housed the disfavored liabilities, including the tort claims

asserted by the inmates and their families as well as liabilities owed to certain vendors and

terminated employees.

49.  The other entity—-“NéwCo” or “CHS TX, Inc.” or “GoodCo™—was vested with

the MergerCo’s productive assets and its favored liabilities. The allocation of liabilities owed to
vendors and former employees makes this case somewhat different. In most Texas Two Steps,
TortCo is allocated nothing but the disfavored tort liabilities. But the YesCare version is different.

50.  The TCC’s analogies “Step 3 iln the YesCare scheme to a section 363 sale to an

insider, where the insider takes all the productive assets and an assignment of the profitable

14
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contracts (along with an assumption the related liabilities), rejects the non-profitable contracts, and
leaves other undesirable liabilities (e.g., terminated employee obligations) behind.

51.  True to form, the parties provided TortCo with a Funding Agreement with M2 Loan
Co. But the Funding Agreement here was subject to an aggregate cap of $15 million. Under the
Funding Agreement, M2 Loan Co., as the “Payee,” could advance funds to TortCo and make
earmarked payments to TortCo’s creditors, which it did prior to the bankruptcy.

: : k] .
52.  Step 4—Create a Structure to Eliminate Creditor Remedies. Ordinarily, the

next step is the immediate bankruptcy filing of TortCo—ofien hours after the divisive merger. But
the YesCare variant did not involve an immediate bankruptcy filing.

53.  Once the divisive merger was complete, Sarah Tirschwell, who was the sole
shareholder of NewCo, contributed 95% of that equity to another newly formed company called
YesCare, which would be wholly owned by certain undisclosed insiders. Upon information and
belief, these insiders are the same people who controlled quizon prior to the divisive merger. The
Funding Agreement was exhausted with millions of dollars being paid to preferred creditors.

54.  Perigrove understood that Texas’s divisive merger statute does not eliminate the
rights of creditors undér existing law, including the right to (a) argue that YesCare and/or NewCo _
is Corizon’s legal successor, (b) assert alter ego and veil piercing theories, and (c) assert fraudulenf
transfer claims {both actual and constructive fraud). A divisive merger that creates an entity
saddled with liabilities and no business assets-constitutes the very‘transaction has been banned for
close to 500 years since the United Kingdom passed the Statute of Elizabeth.

55.  When a divisive merger looks to be a fraud, creditors can challenge the merger as
a fraud. Texas law does not afford anyone a license to éommit fraud. For YesCare and NewCo,

the claimants’ state law remedies are the problem. .

15
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56.  Through the divisive. merger and a subsequent bankruptcy filing, YesCare’s
objective was to create a new plaintiff that centrols the tort claims and i;'. controlled by YesCare.
Understanding the arguments that can be advanced over what is property of a debtor’s estaté and
the Debtor’s DIP financing are key to understanding this scheme.

~57.  TortCo—the Debtor entity—was destined for bankruptcy. But unlike other Texas
Two Steps, causing mortal delay was not the end game. YesCare needs a nonconsensual third-
party release. The primary remedies available to victims of al‘fraudu]ent divisive merger are
successor liability, alter ego and veil piercing, and fraudulent transfer claims. Armed with these
legal theories, tort victims can seék compensation in the tort system from parties like YesCare and
NewCo on account of the particularized injuries that they suffered. Victims can simply continue
their lawsuits against YesCare, NewCo, and others as named defendants. |

58. ‘But when a company files for bankruptcy, the right to assert state law fraudulent
transfer claims vests in the trustee. See 11 U.S.C. § 544(b). Generally, creditors cannot pursue
such claims while the case is pending. In addition, causes of action that the company could assert
against third parties under state law also become property of the estate under section 541(a).

59.  As explained below, the Circuits are split on whether a bankruptcy trustee has
standing to assert claims that belong to creditors under state law against third parties under the
doctrines of successor liability and alter ego. See cases cited infra at fn. 30. Courts, in certain
circumstances, have held that a debtor in bankruptcy can assert creditor claims—i.e., claims based
on a particularized injury to claimants—based on successor liability and alter ego theortes.

60.  When this occurs, Courts are often looking to a trustee to hold parties that éngaged
in misconduct that harmed creditors responsible. But, in the context of a Texas Two Step, this

logic results in a perverse reality. If the tort claims asserted against YesCare, NewCo and others

16
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under the doctrines of successor liability and veil piercing are estate causes of action—i.e., they
belong to TortCo during a bankruptcy proceeding—then YesCare can effectively control the tort
claims asserted against it.'> Because of ﬂ1e DIP financing scheme discussed beldw, the Debtor
here is controlled by the litigation targets—i.e., the parties alleged to have committed fraud and
alleged to be liable as successors or alter egos.

61. By arguing that the tort claims against YesCare and NewCo (under a successorship
or alter ego theory) are TortCo’s property in a bankruptcy %rocee&ing under section 541(a), -
YesCare and NewCo can use the Texas Two Step place themselves in the position of both the
plaintiffs and the defendants. The Qame is true for fraudulent transfer claims. The bankruptcy is
used to take the property rights of the victims—i.e., their tort claims égainst YesCare, NewCo, and
others—and place them into the hands of a debtor controlled by the tortfeasor.

62. The key'to YesCare’s variant of the Texas Two Step is to create a bankruptcy under
which it controls the claims against itself and then can setfle those claims under either a Rule 9019
settlement or a chapter 11 plan. The primary obstacles to this happening are the Bankruptcy Court
and estate fiduciaries who are charged with maximizing the value of a debtor’s estate.

63.  But Perigrove devised a plan for this as well. Before authorizing a bankruptcy
filing, Perigrove made certain that the Debtor was deeply insolvent—i.e., stripped of all its value
and access to funding under the Funding Agreement. This laid the foundation for an insider DIP
loan. Without the DIP loan, there is no funding for this case and no funding to pay professional

fees, including the professionals retained by the Debtor and any official committees.

12 Tobe clear, the TCC does not believe that the personal injury and wrongful death claims asserted against YesCare,
NewCo, and their non-debtor affiliates and insiders under the doctrines of successor liability or veil piercing are
property of the Debtor’s estate. A contrary result would mean that section 541(a) violates the Fifth and Seventh
Amendments of the Constitution. The TCC raises and reserves the right to argue that section 541(a} violates the
Fifth and Seventh Amendments to the extent that it means that such claims are the Debtor’s property.

17
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64.  The DIP loan denies funding for any committee or estate party that challenges any
of the prepetition transfers or the very insider DIP that controls this case. See DIP Motion at pp.
8-9 (DIP Credit Agreement, ¥ 6.13, 6.36(r)), D.1. 185 (the “DIP Motion”). And the DIP loan is
collateralized by liens on all conceivable estate causes of action (which the Debtor will argue
include the tort claims against YesCare and NewCo). See DIP Motion at pp. 16-17 (defining DIP
Collateral to include commercial tort claims and causes of action, among other items).

65.  Step 5—File for Bankruptey. With the DIP loan fuily negotiated and ready to go,
the next step was to find professionals willing to represent the newly created debtor, file the
petition, seek an injunction to shield YesCare and ité non-debtor affiliates and insiders from
litigation during,the bankmp;cy, move 1o approve the DIP loan (and the related liens and case
controls), and then dangle a settlement before the parties as the only way out of the case,

- 66.  On February 12, 2023, just prior to the filing, the Debtor retained Gray Reed as

bankruptcy counsel. And, on February 13, 2023, the Debtor filed its chapter 11 petition.

67.  Step 6—Seek an Injunction. Once iﬁ bankruptcy, the Debtor followed the Texas
Two Step script. Like J&J and 3M, the Debtor sought an injunction to prevent claimants from
~ pursuing their claims against YesCare and its non-debtor affiliates and insiders." In the PI Action,
the Debtor asserted its desires to control estate causes of action (including successor liability
Claims) and the indemnity provided by the Debtor to its non-debtor affiliates, insiders, officers
and directors, as part of the divisional merger as bases to support the injunction.

68.  On March 3, 2023, the Court entered it;s Order Regarding Debtor’s Emergency

Motion to Extend and Enforce the Automatic Stay [D.1. 118] and on May 18, 2023, the Court

¥ See Complaint Seeking (I)(A) a Declaratory Judgment that the Automatic Stay Applies to Certain Claims and
Causes of Action Asserted Against Certain Non-Debtors and (B) Extension of the Automatic Stay to Certain Non-
Debtors, or in the Alternative, (II) a Preliminary Injunction Related to Such Actions Tehum Care Services, Inc.
v. Those Parties Listed in Appendix A, (the “PI Action”) [Adv. P. 1].

18
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entered its Order (T)(A) Declaring that the Automatic Stay Applies to Certain Claims and Causes
of Action Asserted Against Certain Non-Debtors and (B) Extending the Automatic Stay to Certain
Non-Debtors, or in the Alternative, (I1) Preliminarily Enjoining Such Actions (the “Pl Order”)
[Adv. P. 43]. This Court’s injunction appeared to dissolve on August 10, 2023, but has been
extended by stipulation of certain parties in the months since.

69. Step 7—ﬁggotiate with the UCC. After the filing, the United States Trustee
appointed an Official Committee of Unsecured Creditors Cor:‘imittee (the “UCC™). See Amended
Notice of Appointment of Official Committee of Unsecured Creditors [D.I. 145]. The UCC is
comprised of five trade creditors of Corizon Health and two pe;rsonal injury claimants.

70.  The UCC engaged professionals, who in turn negotiated a settlement and plan with
the Debtor. See Disclosure Statement Regarding Debtor and Official Committee of Unsecured
Creditors’ Joint Chapter 11 Plan [D.1. 984] (subsequently revised). The TCC understands that the
UCC negotiated the “settlement” and plan allocation among itself and the Debtor and without any
lawyers present representing the interests solely of the tort claimants. The results of that internal

negotiation speak for itself and are embodied in the proposed plan.

K. The Proposed Plan of Reorganization

71.  The proposed plan reflects the final embodiment of YesCare’s scheme. As one
may expect, the proposed plan treats the inmates and their families poorly (and that is probably an
overly generous statement).

72.  Unfair Discrimination. Unlike the plans proposed in other Texas Two Step cases,
the Debtor’s plan divides the claimants among three separate classes—Class 4 (Non-Personal
Injury Claims), Class 5 (Personal Injury Claims), and Class 6 (Indemnification Claims). Class 4,

which includes the five trade creditors répresented by the UCC, gets the lion’s share of the money.
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73.  The plan deploys a two-trust structure, with Non-Personal Injury Claims being
channeled to the “Liquidation Trust” and Personal Injury Claims being channeled to the “Personal
Injury Trust.” Under the settlement with the UCC, the Liquidation Trust gets between '$14.5 and
$15.5 million of the $37 million settlement, the right to pursue cel;tain estates causes of action,
including preference claims worth millions of dollars and claims against the Flacks Group (also
worth millions of dollars), and ERC credits (purported to be worth beﬁneen $5 and $10 million)."*
The Liquidation Trust can employee the professionals that curren%iy represent the UCC.

74.  Holders of Non-Personal Injury Claims will enjoy a substantially higher recovery
than holders of Personal Injury Claims. The Personal Injury Trust gets between $8.5 and $8.3
million of the $37 million settlement and insurance rights that are presently‘e_étimated to have little
to no value. The filed proofs of claims alleged personal injury and wrongﬁ;l death claims total
approximately 200 (plus), with a face value of $775 million.

75.  Under the proposed settlement and plan, claimants on the UCC will receive
between a 44% and 69% recovery, YesCare and NewCo will avoid millions of dollars in tdrt
liability that it would otherwise face in the tort system, and assuming any funds are left after the
payment of trust administrative claims, the inmates and their families stand to recover pénnies on
the doilar. Wrongful death claims worth more than $5 to $10 million in the tort system may
recover less than 1.2% of their claim—e.g., $60,000 or $120!000—if the plan is confirmed and
upheld on appeal. Victims like David Hall may recover only $5,000 on his $770,000 judgment

and be stripped of hisfight to pursue non-debtor tortfeasors for the difference.

14 On December 18, 2023, the Debtor and the UCC announced a revised settlement based on a $54 million cash
contribution. But this settlement presumes the existing allocation negotiated by the UCC for the benefit of Non-
Personal Injury claims.
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76.  Further, there has been no estimation proceeding in this case to ascertain the
Debtor’s aggregate tortr liability. Only self-serving and untested analysis presented in a liquidation
analysis appended to the plan that admits the tort claims could be as high as $75 million. $9 million
is not enough money to administer a trust of the kind proposed by the UCC and the Debtor, let
alone provide anything other than the $5,000 quick pay payments to victims.

77.  Non-Consensnal Third-Partv Releases. To lock in their winnings, the plan also

effectuates nonconsensual third-party releases. This occurs thr?mgh two mechanisms.

78. . The first mechanism is the release set forth in Article IX of the plan. Under this
Article IX, all parties who have not “opted out”—even those with no actual notice of the
bankruptcy proceedings—will be deemed to grant a release to YesCare and other non-debtors,
including exculpation of the estate fiduciaries.

79.  The second mechanism is the proposed settlement of the estate causes of action
against YesCare and its non-debtor affiliates and insiders. Under the plén’s Article 1X(c), the
Debtor. and its estate shall release all estate causes of action against YesCare and the other Released
Parties. This release is broad and is intended to be the mechanism by which the Global Settlement
is effectuated. It specifically includes “rights, actions (including Avoidance Actions), suits . . . .
powers, privileges . .. whether known or unknown, foreseen or unforeseen, poﬁ existing or
hereafter arising, contingent or non-contingent, . . . assertable, directly or derivatively, matured or
unmatured, suspected or unsuspected, in contract, tort law, equity, or otherwise that the Debtor,
the Post-Effective Date Debtor, or the ﬁstate has, have or may have against the Released Parties.”

80.  If approved, YesCare and NewCo c..ould appear as a defendant in any pending
litigation and argue that any tort claims against them grounded in a successor liability or alter ego

theory are barred by the Debtor’s confirmation order such that no claimants can hold them
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responsible for their misconduct. The same is true for fraudulent transfer claims aimed at undoing
the divisive merger—the Debtor’s insiders effectively act as both plaintiff and defendant of the
tort claimants’ claims under this scheme.

81.  The plan includes an “Opt Out” for claimants who reject the proposed plan
settlement, but the “Opt Out” is illusory. Due to the release in Article IX(c), any tort claimants
who opt-out could be barred from pursuing their state law rights against YesCare and its non-
debtor affiliates and insiders. YesCare and NewCo could be armed with the ability to defend
against any prepetition personal injury claim by arguing that it is grounded in a successor liability
or alter ego theory—claims that the Debtor (as controlled by YesCare) allegedly settled under the
plan. The tort claimants’ full value claims against YesCare and non-debtor affiliates and insiders
could be extinguished under the plan without their consent. Anyone who “opts out” will lose their
claims. The proposed plan is a new version of an old story where a debtor proposes a plan the
cornerstone of which is a nonconsensual third-party release in favor of entities that elect to avoid
the burdens of bankruptcy but want to enjoy all the benefits of bankruptcy.

82. - Most tort claimants will vote to reject the plan. TCC will obviously object. United
States Trustee (who can appeal without posting a bond) will likely object. Parties will argue that
the plan engages in unfair discrimination, was not proposed in good faith, that the settlements are
unreasonable, that the plan violates the best interests test, and that the releases are unlawful,

‘83, Even Circuits that permit nonconsensual third-party releases would never permit
something like this. The plan—if approvéd over and crammed down upon tort victims—will be

appealed through to at least the Fifth Circuit. Victims and creditors have no real hope for near
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84.  The litigation over plan conﬁrrﬁation and the resulting appeals could easily go on
for years, during which time YesCare and its non-debtor affiliates and insiders will continue to
enjoy the benefits of an injunction and a litigatioﬁ holiday. Equity holders will continue to drink
fine wine and pay themselves bonuses while the inmates, and their families, recover nothing. This
entire bankruptcy scheme was designed and intended to achieve an unjust result.

IV.  Possible Options for Resoiving this Case

85.  The TCC and the co-movants have analyzed V;‘ﬁous options for resolving this case
and have reached the conclusion that a structured disthissal is the only viable option.

A, A Creditor Plan

86.  Inother Texas Two Step cases, committees have moved to terminate exclusivity to
file a creditor plan."® But in these cases, the divisive merger involved funding agreements that
facially ‘provided sufficient funding to pay administrative claims in full and, arguably the tort
liability of the debtor as well. This made it possible for the claimants to propose a plan that
transferred the debtor’s rights under the funding agreement to a trust consistent with
section 1123(a)(5), which rights could then be used by the trust to fund the payment of tort claims
as liquidated post-confirmation in accordancé with Court-approved trust distribution procedures. '
Those creditor plans would not provide for the types of nonconsensual releases for non-debtors

contemplated here.

¥ SeeInre LTL Mgmt., LLC, No. 23-12825 (MBK) (Bankr. D.N.J. June 5, 2023) (Motion of the Official Committee
of Talc Claimants to Terminate the Debtor’s Exclusive Period Pursuant to 11 U.S.C. § 1 121(d)(1), Dkt. No. 702);
Inre LTL Mgmt., LLC, No. 21-30589 (MBK) (Bankr. D.N.J. Sept. 15, 2023) (Motion of the Official Committee
of Talc Claimants to Terminate the Debtor’s Exclusive Period Pursuant to 11 U.S.C. § 1121(d)(1), Dkt. No. 2721).

' See In re LTL Mgmt., LLC, No. 23-12825 (MBK) (Bankr. D.N.J. June 12, 2023) (Reply in Support of Motion of
the Official Committee of Talc Claimants to Terminate the Debtor’s Exclusive Period Pursuant to 11 U.S.C.
§ 1121(d)(1), Dkt. No. 759).
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87. The YesCare‘Two-Step involves a bankruptcy commenced after the commission of
afraud. The Funding Agreement does not provide sufficient funding to pay administrative claims, _
tort claims, or commercial claims in full and does not make the full value of the predecessor
available to pay claimants. The Funding Agreement was drained prior to the filing,

88.  YesCare orchestrated a scheme whereby parties must support an unreasonable
settlement that permits a tortfeasor to avoid responsibility for the harm it caused for there to be

: fuﬁding to pay édhzinistrative claims, including the fees and e.épenses of estate professionals.
The TCC does m;t support such -a settlement. A creditor plan cannot be confirmed unless
administrative claims will be paid in full.'” Given this, there does not appear to be a path here to
the confirmation of creditor plan that rejects a settlement with YesCare.

B. The Debtor’s Plan

89.  Likewise, there is no path here to the confirmation of the Debtor’s plan to harm tort

Vclaimants and transfer millions in value from creditors to equity holders. The plan violates the

best interest test, proposes unfair discrimination, was proposed in bad faith, and the Debtor’s
proposed settlement is an insider transaction that does not satisfy the Rule 9019 standard.

90.  The tort claimants will vote against plan confirmation. The Debtor’s plan, if
confirmed, would take away the right to a jury trial, property rights, and the ability of tort claimants
to collect from YesCare in the tort system. The releases are unlawful in every Circuit—not just
under Fifth Circuit case law—given the lack claimant support and a plan that fails to provide for

substantial compensation to the impacted class of creditors. See Bank of N.Y. Tr. Co. v. 9 Official

17 Section 1129(a)}(9)(A) of the Bankruptcy Code provides that: “Except to the extent that the holder of a particular
claim has agreed to a different treatment of such claim, the plan provides that—(A) with respect to a claim of a
kind specified in section 507(a)(2) or 507(a)(3) of this title, on the effective date of the plan, the holder of such
claim will receive on account of such claim cash equal to the allowed amount of such claim.” And
section 502(a)(2) of the Bankruptey Code specifies the priority of administrative expenses.
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Unsecured Creditors' Comm. (Inre Pac. Lumber Co.), 584 F.3d 229 (5th Cir. 2009) (“[T}his court
has held that Section 524(e) only releases the debtor, not co-liable third parties.™).!®

91.  The Debtor may argue that the releases under its plan are voluntary because the
claimants can'theoretically opt-out. But, again, the opt-out is illusory. Any claimants who opt-
out could be barred from pursuihg their state law rights against YesCare and its non-debtor
affiliates and insiders. Anyone who opts out will be channeled into a brick wall. Confirmation
would be challenged by the TCC, claimants and public interest groups intent on preventing this
case from leading to further abuses of the bankruptcy system. No plan has been confirmed in a

chapter 11 case that compares to what the Debtor and the UCC are proposing here.
C. Conversion to Chépter 7

2. Next, the TCC and thé co-movants considered whether conversion to chapter 7
would be in the best interest of creditors. The problem with conversion is that it does not solve
the problem that the Debtor is a Potemkin village with no hard assets and no funding soufce.

93. A trustee could try to negotiate a settlement with YesCare that YesCare would be
willing to support. Alternatively, a chapter 7 trustee could litigate against YesCare (with no
litigation funding unless the trustee was able to procure a loan) an& attempt to bring funds into the
estate that.would ultimatel& be distributed to creditors. The risk would be that the trustee will be
incentivized to reach a chegp settlement that imposes the same estate release ramifications as the

Debtor’s plan that most, if not, all the claimants would reject.

' Courts outside the Fifth Circuit generally require at least 85% acceptance from the class affected by a
nonconsensual third-party release in a chapter 11 plan. See In re Millennium Lab Holdings If, 945 F.3d 126, 132
(3d Cir. 2019) (93% acceptance), cert. denied, 140 8. Ct. 2805 (2020); In re Speciaity Equip. Cos., 3 F.3d 1043,
1045 (7th Cir. 1993) (95% acceptance); Menard-Sandford v. Mabey (In re A.H. Robins Co., Inc.), 880 F.2d 694,
702 (4th Cir. 1989) (94% acceptance); In re AOV Indus., 792 F.2d 1140, 1143 (D.C. Cir. 1986) (90% acceptance);
In re Am. Family Enters., 256 B.R. 377, 392 (D.N.J. 2000) (99% acceptance),; In re Purdue Pharma L.P., 633
B.R. 53 (Bankr. 8.D.N.Y. 2021) (96% acceptance); /n re Blitz U.S.A4.,2014 Bankr. LEXIS 2461, at *15-16 (Bankr.
D. Del. Jan. 30, 2014) (95% acceptance);, /n re Master Morigage Inv. Fund, 168 B.R. 930,935 (Bankr. W.D. Mo.
1994) (95% acceptance),
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94.  Such litigation, which could take years and years to complete, would create more
delay and prevent victims from seeking to hold YesCare and NewCo responsible in the tort system.
As the Aearo bankruptcy shows, the fastest path to payment is dismissal because it forces YesCare
and NewCo back into the tort system where they face~ the reality of litigation.

95.  Further, a trustee is not needed to undertake this litigation, avoid the divisive
merger, pursue claims against YesCare or NewCo, or recover for creditors. Our legal system
already provides tort victims with legal remedies and a clear i)ath tér recovery, which path can be
pursued if this Cour; dismisses the Debtor’s caSe. These remedies already exist under state law.

D. Structured Dismissal
96.  The claimants—who are the stakeholders in this case—have a path to payment if
the case is dismissed. YesCare and the parties who orchestrated the fraud are liable for thé claims
against the Debtor and can pay such claims when they are liquidated in the tort system. The
claimants here should be afforded these rights absent a plan that has clear and broad support.
Further, the claimants can éssen claims against governmental entities and other parties who are
co-liable with the Debtor, YesCare, and NewCo. While bankruptcy is often a solution to problems,

the unique circumstances presented by the YesCare Two-Step make bankruptcy the problem.
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97.  Successor Liability. YesCare, NewCo, and/or their affiliates are liable as the

successor to-Corizon.'® Under state law, successor liability is not a cause of action®® Rather,

successor liability is an equitable doctrine or a theory of liability that transfers liability for a claim

from a predecessor to a successor when certain factors are present. A successor may become liable

19

20

Corizon operated 50 facilities in over 27 different states. For tort claims, the place of injury and the place of
conduct causing the injury typically determines which state law applies. See In re Soporex, Inc., 446 BR. 750,
762 (Bankr. N.D. Tex. 2011) (applying the Restatement’s most significant relationship test to the choice of law
question for tort claims and noting that “applicable law will usually He the local law of the state where the injury
oceurred.”), Kelly v. Corizon Health Inc., No. 2:22-cv-10589, 2022 U.S. Dist. LEXIS 198725, *14 (E.D. Mich.
Nov. 1, 2022) (applying Michigan successor liability and alter ego substantive law to claims against CHS and
YesCare because “a state’s interest in applying its law to citizens injured by foreign corporations [often]
outweighs the interest of the incorporating state.”); accord Rowland v. Novartis Pharm. Corp., 983 F. Supp. 2d
615, 624 (W.D. Pa. 2013), Inre W.R. Grace & Co., 418 BR. 511,519 (D. Del. 2009). For this reason, successor
liability and alter ego doctrines may be analyzed differently with respect to the personal injury and wrongful death
claims at issue here (depending on the state where the injury occurred). See Berg Chilling Sys., Inc. v. Hull Corp.,
435 F.3d 455, 467 (3d Cir. 2006). The TCC cites to case law in various states in this section of the Motion,
including Texas. But this should not suggest that any state law applies to any specific tort claim or any legal
doctrines that impose liability on non-debtor third parties. For an injury that occurred in Florida, Florida law
would likely apply to the tort claims as well as remedies (i.e., successor liability and alter ego) brought in aid of
that personal injury claim. ‘

See, e.g., City of Syracuse v. Loomis Armored US, LLC, 900 F. Supp. 2d 274, 290 (N.D.N.Y. 2012) (holding that
“*successor liability’ is not a separate cause of action but merely a theory for imposing liability on a defendant
based on the predecessor’s conduct” and noting that courts in other circuits have generally agreed); Automotive
Indus. Pension Trust Fundv. Ali, No. C-11-5216, 2012 WL 2911432, *8 (N.D. Cal. July 16, 2012) (holding that,
in the context of ERISA, successor liability is not an independent cause of action but simply a theory for imposing
liability based on a predecessor’s ERISA violation) (citations omitted); Zindall v. H & S Homes, LLC, No. 5:10—
CV--044, 2012 WL 369286, *2 (M.D. Ga. Feb. 3, 2012) (holding that ““[s]uccessor liability is-not a tort. It is an
equitable tool used to transfer liability from a predecessor to a successor™ (quotation omitted)); Jn re Fairchild
Aircraft Corp., 184 BR. 910, 920 (Bankr. W.D. Tex. 1995), vacated on other grounds, 220 B.R. 509 (Bankr.
W.D. Tex. 1998) (“successor liability does not create a new cause of action against the purchaser so much as it
transfers the liability of the predecessor to the purchaser™); Robbins v. Physicians for Women’s Health, LLC, 90
A.3d 925 (Conn. 2014) (“[W]hile successor liability may give a party an alternative entity from whom to recover,
the doctrine does not convert the claim to an in rem action running against the property being sold. Nor does the
claim have an'existence independent of the underlying liability of the entity that sold the assets.”); Featherston v,
Katchko & Sons Constr. Servs., Inc., 244 A 3d 621, 733 (Conn. App. Ct. 2020) (“Successor liability is a theory
of liability to be alleged in support of a claim rather than raised as an independent claim.”), Columbia State Bank
v. Invicta Law Group PLLC, 402 P.3d 330, 332 (Wash. Ct. App. 2017) (“a claim for successor liability follows
an underlying cause of action” and “merely exists to extend “the liability on that cause of action to 2 corporation
that would not otherwise be liable.”), Brown Bark Ill, L.P. v. Haver, 219 Cal. App. 4th 809, 823, 162 Cal. Rptr.
3d 9, 20 (Cal. Ct. App. 2013} (“[S]uccessor liability is not a separate claim independent of Brown Bark’s breach
of contract claims. To the contrary, successor liability is an equitable doctrine that applies when a purchasing
corporation is merely 2 continuation of the selling corporation or the asset sale was fraudulently entered to escape
debts and liabilities.”); 19 C.J.S. CORPORATIONS § 901 (2023) (“Successor liability does not create 2 new cause
of action against the purchaser of a corporate predecessor so much as it transfers the Hability of the predecessor
to the purchaser™); L. Hock, comment, Successor Liability in Asset Purchases of Bankrupt Health Care Providers,
19 BANKR. DEV. J. 179, 182 (2002) (“Successor liability is an equitable dactrine that depends on state law. It
does not give rise to a new cause of action, nor does it create an in rem claim running against the purchased
property. Instead, successor liability provides for a transfer of liability from the original corporation to the
acquiring corporation.”).
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for the debts of the predecessor when the transaction amounts to a consolidation or de facto merger,
the transaction is fraudulent or done with the intent to escape liability, or the purchaser is a mere
continuation of the seller.?!

98. - A transaction amounts to a consolidation or de facto merger when it has the
economic effect of a- statutory merger but is in the form of an acquisition or transfer of assets.
Non-exclusive elements of a de facto merger include a continuation of the enterprise of the seller
corporation, continuity of shareholders, the liquidation or diséolution of the seller, and the

purchaser’s assumption of seller’s obligations necessary for the uninterrupted continuation of

normal business operations.

2 See Farouk Sys., Inc. v. AG Glob. Prod., LLC, No. CV H-15-0465, 2016 WL 1322315, at *7 (S.D. Tex. Apr. 5,
2016) {noting that the Restatement of Torts allows for successor liability if: “(1) there is express assumption of
liability; (2) the acquisition results from a fraudulent conveyance to avoid liability; (3) the acquisition constitutes
a consolidation or merger with the predecessor; and (4) the acquisition results in the successor becoming a
continuation of the predecessor™); Aflied Home Mortg. Corp. v. Donovan, 830 F. Supp. 2d 223, 233 (S.D. Tex.
2011) (under Texas law “the only two circumstances in which a successor business that acquires the assets of
another business also acquires its liabilities or debts are (1) the successor expressly agrees to assume liability or
(2) the acquisition results from a fraudulent cenveyance to escape liability for the debts or liabilities of the
predecessor.”), United States v. Americus Mortg. Corp., No. 4:12-CV-02676, 2013 WL 4829284, at *4 (S.D. Tex.
Sept. 10, 2013) (accord); Ford, Bacon & Davis, LLC v. Travelers Ins. Co., No. CIV.A. H-08-2911, 2010 WL
1417900, at *6 (S.D. Tex. Apr. 7, 2010), aff’d sub nom. Ford, Bacon & Davis, L.L.C. v. Travelers Ins. Co., 635
F.3d 734 (5th Cir. 2011) (accord); see afso Mozingo v. Correct Mfg. Corp., 752 F.2d 168, 174 (5th Cir. 1985)
(applying MlSSlSSlppl law) (“There are, however, four generally recognized exceptions to thls rule: (1) when the
successor expressly or impliedly agrees to assume the liabilities of the predecessor; (2} when the transaction may
be considered a de facto merger; (3) when the successor may be considered a ‘mere continuation’ of the
predecessor; or (4) when the transaction was fraudulent.”™); Stearns Airpori Equip. Co. v. FMC Corp., 977 F.
Supp. 1263, 1269 (N.D. Tex. 1996) (“A successor may be held liable (1) where the successor expressly or
impliedly agrees to assume the lability of the predecessor, (2) when the transaction may be considered a de facto
merger, (3) when the successor is a mere continuation of the predecessor, and (4) when the transaction is
fraudulent.™).

2 See Suarez v. Sherman Gin Co., 697 S.W.2d 17, 20 (Tex. Ct. App. 1985) (factors that are indicative of a de facto
merger include: “(1) There is a continuation of the enterprise of the seller corporation, so that there is a continuity
of management, personnel, physical location, assets, and general business operations. (2) There is a continuity of
shareholders which results from the purchasing corporation paying for the acquired assets with shares of its own
stock, this stock ultimately coming to be held by the shareholders of the seller corporation so that they become a
constituent part of the purchasing corporation. (3) The seller corporation ceases its ordinary business operations,
liquidates, and dissolves as soon as legally and practically possibie. (4) The purchasing corporation assumes those
liabilities and obligations of the seller ordinarily necessary for the uninterrupted continuation of normal business
operations of the seller corporation.”™). -
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99.  Here, NewCo (or CHS TX, Inc.) is a mere continuation of Corizon. Its business
operations are identical. The divisive merger was fraudulent and was done with the intent to escape
liability. There was a continuity of shareholders, normal business operations continued without
interruption, and the Debtor commenced a bankruptcy proceeding shortly after its creation. The
doctrine of successor liability imposes on NewCo all the Debtor’s liabilities. All claimants of the
Debtor have a path to recover in full on account of their claims in the tort system.

100:  These issues have already been litigated, with afa't least one District Court holding
that NewCo is liable as Corizon’s successor. See K elly v. Corizon Health Inc.,No. 2:22-cv-10589,,
2022 U.S. Dist. LEXIS 198725, *31 (E.D. Mich. Nov. 1, 2022) (adding CHS TX, Inc. [NewCo]
as a defendant in a prepetition action and finding “[c]onsidering the totality of the circumstances
here, I find that CHS TX is a mere continuation of pre-division Corizon . . . . Evidently, CHS TX
picked up right where Corizon left off. Indeed, CHS TX holds itself out to clients as Corizon’s
successor.”).

101.  Alter Ego / Veil Piercing. The Debtor’s Béneﬁcial owners are also liable as the

Debtor’s alter ego. Alter ego and veil piercing are also not causes of action.?> They are also

B See,e.g., Peacock v. Thomas, 516 U.S. 349, 866 (1996) (“Piercing the corporate veil is not itself an independent
ERISA cause of action, ‘but rather is a means of imposing liability on an underlying cause of action.”) (quoting
I C. Keating & G. O’Gradney, FLETCHER CYCLOPEDIA OF LAW OF PRIVATE CORPORATIONS § 41, p. 603 (perm.
€d.1990)); Blair v. Infineon Techs. AG, 720 F. Supp. 2d 462, 469 n.10 (D. Del. 2010) (“[pliercing the corporate
veil is not itself an independent [ ] cause of action, but rather is a means of imposing liability on an underlying
cause of action.™); Villnave Constr. Servs., Inc. v. Crossgate Mall Gen. Co. Newco, LLC,201 AD.3d 1183, 1187-
38 (N.Y. Sup. Ct. 2022) (“Properly understocd, an attempt to pierce the corporate veil does not constitute a cause
of action independent of that against the corporation; rather it is an assertion of facts and circumstances which
will persuade the court to impose the corporate obligation on its owners™);, 4.L. Dougherty Real Estate Mgmt.
Co., LLC v. Su Chin Tsai, 98 N.E.3d 504, 515 (Ill. App. Ct. 2017) (“Piercing the corporate veil is not a separate
cause of action but instead is 2 means for imposing liability in an underlying cause of action™); Gallagher v.
Persha, 891 N.W.2d 647, 654 (Mich. Ct. App. 2016) (piercing the corporate veil is a remedy and not a separate
cause of action); Phillips v. United Heritage Corp., 319 S.W .3d 156, 158 (Tex. App. 2010} (holding that alter ego
liability is not a substantive cause of action but “fr]ather, they are a means of imposing on an individual a
corporation’s liability for an underlying cause of actien.”); In re Texas Am. Exp., Inc., 190 S.W.3d 720, 725 (Tex.
App. 2005) (accord).
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equitable doctrines or alegal remedy. Alter ego and veil piercing theories do not create new causes
of action. Rather, they impose liability on the company’s owner when certain factors are present.

102.  These factors include: the parent and subsidiary have common stock ownership,
common directors or oﬁicers; the parent and subsidiary have common business departments, the
parent and subsidiary file consolidated financial statements, the parent finances the éubsidiary, the
parent caused‘ the incorporation of the subsidiary, the subsidiary operated with grossly inadequate
capital, the parent pay.;; salaries and other expenses of subsidiar}, ‘the subsidiary receives no
business except that given by the parent, the parent uses the subsidiary’s property as its own, the
daily operations of the two corporations are not kept separate, and the subsidiary does not observe
corporate formalities.? |

103. Here, there is common beneficial and actual ownership, common directors and
~officers, the parent finances the subsidiary, the Debtor was grossly undercapitalized at its
inception, and the Debtor has no business function other than to exist in bankruptcy and try to

obtain a release for its master. The proposed plan, which makes releasing YesCare and its non-

% See generally Ledford v. Keen, 9 F.4th 335, 339 (5th Cir. 2021) (“Texas law permits courts to disregard the
corporate fiction when the corporate form has been used as part of a basically unfair device to achieve an
inequitable result.”), SSP Pariners v. Gladstrong Invs. (USA) Corp., 275 S.W.3d 444, 451 (Tex. 2008) (“We have
held that the limitation on liability afforded by the corporate structure can be ignored only when the corporate
form has been used as part of a basically unfair device to achieve an inequitable result. Examples are when the
corporate structure has been abused to perpetrate a fraud, evade an existing obligation, achieve or perpetrate a
monopoly, circumvent a statute, protect a crime, or justify wrong,™); 1 FLETCHER CYC. CORE. §41(2022); 15 Tex.
Jur. 3d CORPORATIONS § 162,

®  See,eg., US. v. Jon-T Chemicals, Inc., 768 F.2d 686, 691-92 (5th Cir. 1985);, In re SMTC Mfg. of Texas, 421
B.R. 251, 321 (Bankr. W.D. Tex. 2009) (noting that the Texas Supreme Court has held that “[a]lter ego applies
when there is such a unity between corporation and individual that the separateness of the corporation has ceased
and holding only the corporation liable would result in injustice. It is shown from the total dealings of the
corporation and the individual, including the degree to which corporate formalities have been followed and
corporate and individual property have been kept separately, the amount of financial interest, ownership and
control the individual maintains over the corporation and whether the corporation has been used for personal
purposes. Alter ego's rationale is: if the shareholders themselves disregard the separation of the corporate
enterprise, the law will also disregard it so far as necessary to protect individual and corporate creditors.”). Inthe
Fifth Circuit, fraud is not a necessary element of alter ego liability when the underlying cause of action is a tort,
especially if the alter ego corporation was undercapitalized. See Jon-T Chemicals, 768 F.2d at 692-93.
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debtor affiliatese}nd insiders the highest priority, shows that the Debtor functions solely as a facade
for the Debtor’s beneficial owners who have been pulling the strings in the background at all
relevant times.?® ‘The doctrine of veil piercing imposes on these parties all the Debtor’s liébilities.
All claimants of the Debtor have a path to recover on account of their claims in the tort system.

104. Fraudulent Transfer. The divisive merger can also be unwound as a fraudulent
transfer. State law allows for avoidance of actual fraudulent!tranéfers made on or within 4 years
before the petition date. See Tex. Bus. & Comm. Code § 24?005. To establish actualfraud, the
movant must show that the transfer or obligation was made “with actual intent to hinder, delay, or
defraud ahy creditor of the debtor.” /d. at § 24.005(a)(1).

105.  Actual intent is often inferred through circumstantial evidence and “badges of
fraud.” Badges of fraud include whether the transfer or obligation was to an insider, the transfer
was of substantially all the debtor’s assets, the debtor was insolvent or became insolvent shorﬂy
after the transfer or was made, and the debtor transferred the essential assets of the business to a
lienor who transferred the assets to an inéider‘ of the deBtor. Id at § 24.005(Db).

. 106. Here, the divisive m;erger occurred within the past 4 years, and was done with the
actual intent to hinder, delay, and defraud creditors. The Debtor is a Potemkin Village with
YesCare and its beneficial owners in total control. The Debtor was created to be insolvent and file

for bankruptcy for the sole purpose of securing a cheap release for YesCare and its non-debtor

affiliates and insiders.

% See,e.g.,S.EC. v. Res. Dev. Int'l, LLC, 487 F.3d 295, 303 (Sth Cir. 2007) (affirming District Court’s piercing of
the corporate veil due to debtor’s use of the corporation for a fraudulent transfer), JNS Aviation, Inc. v. Nick
Corp., 418 B.R. 898, 508 (N.D. Tex. 2009), aff 'd sub nom. In re JNS Aviation, LLC, 395 F. App™x 127 (5th Cir.
2010) (affirming Bankruptcy Court piercing of the corporate veil between corporations where the same owners
of one corporation isolated the corporate family’s liabilities in “a worthless shell.™).
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107.  The divisive merger can also be challenged as a congtructive fraud. Constructive
fraud requires a movant to show that the debtor received less than reasonably equivalent vaIuerin
exchange for the transfer, and that the transfer caused the debtor to be engaged, or about to be
engaged, in a business or transaction for which any property remaining with the debtor was an
unreasonably small capital, or-that the debtor intendéd to inéur, or believed that it would incur,
debts that would be beyond its ability to-pay as such debts matured. /d. at § 24.005(2)(2).

108. Inadequate capital turns on the nature of the deb%‘or’s business and whether it is
“reasonably foreseeable” that the debtor will be able to “generate sufficient profits to sustain
operations.””’ Importantly, inadequate capital includes financial difficulties short of equitable
insolvency?®*—i.e., whether the debtor can generate enough cash to pay its debts and still sustain
operations. See In re Vadnais Lumber Supply, Inc., 100 B.R. 127, 137 (Bankr. D. Mass. 1989).

' The test is “reasonable foreseeability.” Peliz v. Hatten, 279 BR. 710, 744.(D, Del. 2002).

109. Among the factors that courts consider in determining foreseeability is the length
of time the debtor sutvived (or avoided a bankruptcy filing) after the transfer. See ASARCO LLC
v. Am. Mining Corp., 396 B.R. 278, 397 (Bankr. 5.D. Tex. 2008) (debtor left with unreasonably

small capital even though it did not file for bankruptcy for over two years after the transfer).

¥ See In re Lyondell Chem. Co., 567 B.R. 55, 109 (Bankr. S.D.N.Y. 2017) (“[Tlhe cencept of ‘unreasonable small
capital’ encompasses a test that incorporates an element of ‘reasonable foreseeability.™) (quoting Moody, 971
F.2d at 1083), Pioneer Home Builders, Inc. v. Int'l Bank of Commerce (In re Pioneer Home Builders, Inc.), 147
B.R. 889, 894 (Bankr. W.D. Tex. 1992) (unreasonably small capital signifies an inability to generate enough cash
flow from operations and the sale of assets to remain financially stable). '

%  See In re North Am. Clearing, Inc., No. 6:08-ap-00145, 2014 WL 4956848, at *8 (Bankr. M.D. Fla. Sept. 29,
2014) (“Although not defined in the Bankruptey Code, the most common view is that ‘unreasonably small capital
denotes a financial condition short of equitable insolvency.’); Tronox Inc. v. Kerr McGee Corp. (In re Tronox
Inc), 503 BR. 239,321 (Bankr. S.D.N.Y. 2013) (“{TThe cases recognize that the unreasonably small capital test
may be easier for a plaintiff to satisfy than insolvency because ‘unreasonably small capital’ means *difficulties
which are short of insolvency in any sense but are likely to lead to insolvency at some time in the future.”™)
(quoting In re Vadnais Lumber Supply, Inc., 100 B.R. 127, 137 (Bankr, D. Mass. 1989)).
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110. Here, the divisive merger allocated the Debtor—an entity with no business
operations—with little besides liabilities. The Debtor was systematically stripped of its assets,
which are now owned and operated by a highly profitable multi-million-dollar business. The
Debtor has no means to generate positive cash flow and is now facing administrative insolvency.
And the Debtor avoided bankruptcy for less than nine months following the diviéive merger.
Further, the professionals who advised on the divisive merger may face liability for aiding and
abetting the fraudulent transfer and for engaging in a conspilracy to commit fraud—providing
another source of recovery for victims.?

111. -’ Like other Texas Two Step debtors, the Debtor and its conspirators here rriay argue
that the operation of the divisive merger did not constitute a “transfer” under Texas state law.
See Tex. Bus. Org. Code § 10.008(a)(2)(C) (a divisive merger takes place without “any transfer or
assignment having occurred”). But Texas law does not use thé same“‘without any transfer”
language for the transfer of liabilitiés as it does regarding the transfer of assets, and thus the transfer
of the liabilities to the Debtor would remain a “transfer” under Texas law. Compare id. with
§ 10.008(a)(3). With the transfer of liability undoné, the liability goes to NeQCo.

112.  Further, the Texas Business Organizations Code states that it “does not abridge

any right or rights of any creditor under existing law.” /d. at § 10.901 (emphasis added). These

rights include the right to challenge a transfer as fraudulent, as well as the right to hold successors

and alter egos liable under Texas law. The definition of “transfer” in the Texas Uniform

®  See,e.g.,InreRest. Dev. Grp., Inc.,397 B.R. 891, 894 (Bankr. N.D. Ill. 2008) (denying motion to dismiss a claim
against former attorneys of a restaurant company who allegedly engaged in a scheme to defraud the company’s
creditors);, Banco Popular N. Am. v. Gandi, 876 A.2d 253, 263 (N.J. 2005) (creditors may bring claims against
one who assists another in executing a fraudulent transfer);, Thornwood, Inc. v. Jermer & Block, 344 1ll. App. 3d
15,799 N.E.2d 756 (Ist Dist. 2003) (refusing to dismiss claim against a law firm for aiding and abetting a client’s
fraudulent scheme). Under the Debtor’s plan, the professionals who orchestrated the divisive merger are
conveniently included within the definition of “Released Parties.” See Plan at Art. [.A.100(bb).
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Fraudulent Transfer Act “means e\;ery mode, direct or indirect, absolute or conditional, voluntary
or involuntary, of disposing of or parting with an asset or an interest in an asset, and includes
payment of money, release, lease, and creation of a lien or other encqmbrance.” Tex. Bus. &
Comm. Code § 24.002(12). This definition is broad enoug'h to encompass a divisive merger.

113. . The Bankruptcy Court in/n re DBMP LLC (Case No. 20-30080, Bankr. W.D.N.C.),
addressed this issue. In DBMP, the committee moved to avoid a divisive merger as a frauduler_lt
transi;er. The debtor in DBMP, like the Debtor here, was a madéi*-for-bankruptcy entity whose
assets were stripped on the eve of the filing. | |

114. The debtor moved to dismiss the fraudulent transfer claims argued that the
allocation of assets and liabilities uﬁder ﬁle Texas divisional merger statute did not constitute a
transfer within the meaning of section 548 of the Bankruptcy Code. The DBMP Court rejected
this argument. See Official Comm. of Vgisbestos Personal Injury Claimants v. DBMP LLC, Adv.
No. 21-03023-JCW (Bankr. W.D.N.C. 2021), July 7, 2022 Hr’g Tr. [Dkt. No. 85}, at 23:24-25:4
(attached as Exhibit C ). The result should be the same under the Texas F raudulent Transfer Act.

115.  This is just the tip of the iceberg. Claimants here can also bring actions against
officers and directors for breaching their fiduciary duties. The description of the foregoing legal
remedies available to victims is by no means exhaustive. And, critically, this litigation can be
brought outside of bankruptcy. And ‘claimants can pursue claims against governmental entities
and other parties who are co-liable with the Debtor, YesCare, and NewCo.

116. Bankruptcy is not the best forum for this litigation to take place, particularly given
the constraints imposed by the DIP financing and the lack of funding available to estate

professionals to pursue causes of action that YesCare does not want them to pursue. In fact, when
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faced with litigation in state court by parties YesCare does not control or influence, YesCare would
be free to settié claims and pay judgments.

117. The legal theories upon which YesCare and other parties can be held accountable
here are neither novel nor difficult to plead. Pending litigation shows that plaintiffs are already
aware that YesCare and NewCo can be held liable for all the claims at jssue in this case. The Court
need only restore creditor remedies and eliminate injunctions and the stay.so that parties can
recover from YesCare and its non-debtor affiliates and inside}s.

JURISDICTION

118. This Court has jurisdicﬁon to consider this Motion pursuant to 28 U.S.C. § 1334.
This is a core proceeding pursuant to 28 U.S.C. § 157(b). The statutory predicates for the relief
requested herein are sections 105(a), 554, 1103(c)(5), 1109(b), 1112(b) of the Bankruptcy Code.

RELIEF REQUESTED

119. By this Motion, the TCC and the co-movants seek an order terminating the
preliminary injunction, granting the TCC standing to prosecute, settle, and abandoﬁ certain estate
caﬁses of action, aﬁthorizing the abandonment ;)f certain estate causes of action that may constitute
property of the estate, and dismissing this case pursuant to section 1112(b) of the Bankruptcy Code.

ARGUMENT

L The Court Should Terminate the Preliminary iniunction

120.  As a threshold matter, the Court should terminate the preliminary injunction. No
bankruptcy resolution is possible given YesCare’s conduct. There is no possible rehabilitation
here. This case was a fraud from its inception. The Debtor’s arguments regarding shared insurance
have proven to be illusory. Most of the claims do not have access to insurance. And, where the};

do, they are subject to substantial self-insured retentions.
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121.  To the TCC’s knowledge, no insurer, other than LSA, has expressed any interest in
settling. No insurer has agreed that its policies cover the claims at issue. Even if coverage does
exist, the pursuit of that coverage is not inextricably linked to liquidation of the tort claims against
YesCare or the Defat‘er. Such coverage would require the commencement of a separate proceeding
by the insured against the insurer. To the extent that any insurance is property of the estate; claims
against non-debtor insureds can proceéd while leaving the issue of coverage for another day.

122. Whatever injunctions are presently in place to proté“ct YesCare and its non-debtor
affiliates and insiders should be terminated. This follows from the request that the Court dismiss
this case under s'ection 1112(b) of fhe Bankruptcy Code since dismissal would end the case and,
therefore, terminate the automatic stay imposed under section 362(a). However, lest there be any
doubt, the TCC also requests that the Court terminate all injunctions as part of the dismissal so that
they are no longer in effect and no longer present a bar to -litigaﬁon against YesCare and NewCo.

IL The TCC Should be Granted Standing to Purse Estate Causes of Action

123.  Next, the TCC should be granted standing to pursue certain alleged estaté causes of
action against YesCare and its non-debtor affiliates. As a threshold matter, the TCC ackﬁowledges
that there is Circuit split over what constitutes an estate cause of action.

124. What is an estate cause of action? Section 541(a)(1) defines “property of the

estate” to include “all legal or equitable interests of the debtor in property as of the commencement
of the case.” 11 U.S.C. § 541(a)(1). Causes of action belonging to the debtor prior to bankruptcy
constitute estate property. A debtor has authority to pursue and settle such causes of action.

125.  Whether a cause of action is available to the debtor and constitutes “property of the
estate” is determined by state law. See, e.g., Butner v. United States, 440 U.S. 48, 49 (1979). If

state law allows a company to assert a claim against another party, the claim is property of the
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estate, and a bankruptcy trustee can assert it. If a claim belongs to the debtor’s creditors under
state law, sectidn 541(a) does not confer standing to assert such claim on a trustee.

126. A trustee has no standing generally to sue third parties on behalf of the estate’s
creditors. See Caplin v. Marine Midland G_race Trust Co. of New York, 406 U.S. 416, 434 (1972).
If a claim is specific to a creditor, it is a personal claim and is a legal or equitable interest only of
the creditor that suffered.the injury. Id. If the “cause of action does not explicitly or implicitly
allege harm to the debtor, then the cause of action could not h?éve been asserted by thg debtor as
of the commencement of the case, and thus is not property ‘of the estate.” In the Maiter of
Educators Group Health Trust v. Wright, 25.F 3d 1281 (5th Cir. 1994).

127. - Notwithstanding the Supreme Court’s guidance on this issue, the Circuits are split
on whether a bankruptcy trustee has standing to assert claims that belong to creditors under state
law against third parties under the doctrines of successor liability and alter ego. >0

128.  Some Circuits have held that when the underlying claim against a debtor involves
a personalized injury (e.é., a tort claim against the debtof), such claim does not become an estate
cause of action—or prdperty of the debtor’s estate—to the extent that such claim is asserted against
a successor of the debtor or an 'alleged-alter ego of the debtor under state law. These Courts

recognize that when an injury gives rise to a claim against a debtor which can be brought against

% Compare Ahcom, Ltd. v. Smeding, 623 F.3d 1248, 1250-51 (Sth Cir. 2010) (alter ego claim not property of the
estate); Board of Trustees of Teamsters Local 863 v. Foodtown, Inc., 296 F.3d 164 (3d Cir. 2002) (same), In re
RCS Eng'g Products Co.; 102 F.3d 223, 226-27 (6th Cir. 1996) (same); Steinberg v. Buczynski, 40 F.3d 890, 893
(7th Cir. 1994) (same), In re Ozark Rest. Equip. Co., 816 F.2d 1222, 1225-26 (8th Cir. 1987) (same); I re Cincom
iOutsource, Inc., 398 B.R. 223, 232 (Bankr. S.D. Ohio 2008) (same), with In re Tronox Inc., 855 F.3d 84, 99-104
(2d Cir. 2017) (holding aiter ego claims are property of the estate); In re Emoral, Inc., 740 F.3d 875 (3d Cir.
2014) (holding successor liability claims are property of the estate); Steyr-Daimler-Puch of Am. Corp. v. Pappas,
852 F.2d 132, 135-36 (4th Cir. 1988) (holding alter ego claims are property of the estate); St. Paul Fire & Marine
Ins. Co. v. PepsiCo, Inc., 884 F.2d 688, 704-05 (2d Cir. 1989) (same); Koch Refining v. Farms Union Cenl.
Exchange, Inc., 831 F.2d 1339, 1346 (7th Cir. 1987) (same); Matter of S.I. Acquasition, Inc., 817F .2d 1142, 1153
(5th Cir, 1987) (same).
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a successor of the debtor or an alleged alter ego of the debtor under state law, thﬁt claim does not
transform into a claim that can be brought by a debtor because the debtor has filed for bankruptcy.®!

129. Other Courts, however, have reached a contrary result. The theory behind this
view, as recently articulated by the Third Circuit in Emordl, is that while the claims of all creditors
involve- an “individualized” injury, the case that must be put on and proven to impose liability on
a successor or an affiliate is common to all creditors. 740 F.3d 875.

130. The plaintiffs in Emoral were individuals who suffered injuries arising from
exposure to chemicals manufactured by a company called Emoral, Inc. (“Emoral”). /d. at 877.
Emoral soldts assets to a company called Aaroma Holdings LLC (“Aaroma”). /d. After the sale,
the plaintiffs asserted their personal injury claims against Aaroma under a state law successor
liability theory. Thereafter, Emoral filed for bankruptcy and a trustee was appointed. /d.

131. The trustee alleged that the asset sale to Aaroma was a fraudulent transfer—Ilikely
on the grounds that the purchaser paid less than reasonably equivalent value for Emoral’s assets.
Id. Rather than litigating the issue, Aaroma settled for $500,000. The settlement agreement was
worded more broadly than just releasing the fraudulent transfer claim and provided that the trustee

was releasing Aaroma from any causes of action that are property of the debtor’s estate. /d.

% Because the tort claim requires proof of a particularized injury, it follows that every tort claim asserted against a
successor under the doctrine of successor liability or a defendant under the doctrines-of alter ego and veil piercing
also requires proof of a particularized injury. A successor cannot be held responsible for a tort claim under the
doctrine of successor liability absent proof of the elements of the underlying tort claim. To illustrate this point:
consider a parent and a wholly owned subsidiary where the subsidiary has $500 million in bond debt and $5
million in contingent and disputed tort liability. If the tort claimant were to sue the parent, the tort claimant would
first have to prove the merits of the tort claim. This would require proof that the tort claimant suffered an injury.
If the tort claimant prevailed on the merits of the underlying tort claim, the next question would be whether the
parent could be held responsible for the claim. If the tort.claimant prevailed under the doctrines of successor
liability, alter ego or veil piercing, the parent would be liable for the tort claim involving the injury to the claimant.
But the parent would not necessarily become liable for $500 millicn in bond debt—particularly if the bond
claimants were not part of the litigation between the tort claimant and the parent.
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132.  Post-settlement, Aaroma argued that the personal injury claims asserted against it
under a successor liability theory were estate claims and were barred by the order approving the
settlement. /d. at 877-78. The Court that approved the settlement disagreed and held that the
personal injury claims were “not property of the estate” since they alleged injuries that were
personal to the plaintiffs and were not generalized injuries “suffered by all shareholders or creditors
of Emoral.” Id. However, the Third Circuit fleld that the personal injury claims asserted against
Aaroma under a state law successor liability theory were es’%ate causes of action and, therefore,

~ were barred by the Bankruptcy Court’s order approving the settlement. |

133.  The Third Circuit reasoned that the “remedy against a successor corporation for the
tort liability of the predecessor is, like the piercing remedy, an equitable means of expanding the
assets available to satisfy creditor claims.” Id at 880 (quotation omitted). According to the
Circuit, if successful, a finding of successor liability “would have the effect of increasing the assets
available for distribution to all creditors.” Id; (emphasis added).

134, Thus, the Third Circuit held that a “cause of action” alleging successor liability is
“a generalized claim constituting property of the estate.” /d at 881. Under this reasoning, that
when a successor liability claim is successfully asserted by a trustee in bankruptcy on behalf of
creditors, the result is that all the successor’s assets are “available for distribution” to all the
debtor’s creditors—i.e., the “pool of aésets’_’ available to all creditors increases. /d at 880-81.

135.  Applied here, this means that NewCo’s assets may be availab_le for distribution to
all the Debtor’s creditors. But the Third Circuit’s ruling in Emoral was not favorable to the tort
victims in that case. Under the Third Circuit’s ruling, the personal injury claims against Aaroma
alleging successor liability belonged to the bankruptcy estate and, therefore, were included within

the definition of released claims under the settlement agreement between Aaroma and the trustee.
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Id. at 882. The personal injury claims ended up being barred and, in effect, released wi'thm‘It SO
much as a vote on a chapter 11 plan or the victims’ consent. The settlement approved in Emoral
ended up functioning like a nonconsensual third-party release. .

136. Further, it is doubtful that the trustee in Emoral believed at the time he settled the
fraudulent transfer claims against Aaroma for a mere $500,000 that he-was also settling successor
liabilityr claims which, if successfully asserted, would have made all Aaroma’s assets available to
pay Emoral’s creditors. If the estate causes of action includec%’ successor liability claims, the
settlement amount of $500,000 may have been well outside the range of reasonableness.

137.  The Debtor—as controlled by YesCare—is likely to ignore the Fifth Circuit’s
ruling in In the Matter of Educ&tors Group Health Trust v. Wright, 25 F.3d 1281 (5th Cir. 1994),
and rely instead on the Fifth Circuit’s decision in S.I. Acquisition, wherein the Fifth Circuit held
that an action based on alter ego allegations was an estate claim. 817 F.2d at 1153. Such reliance
is misplaced for several reasons.

138.  First, 5.1 Acquisition did not involve a debtor that was manufactured by the
litigation target. The Fifth Circuit’s holding in S./. Acquisition was consistent with supporting
those who attempt to “remedy” an abuse of the corporate form. 817 F.2d at 1153. The Debtor’s
bankruptcy turns S... Acquisition on its head by using a fictious legal entity (i.e., the Debtor)
created by the tortfeasor (i.e., Corizon) to carry out an abuse of the corporate form.

139. 8.1 Acquisition does not stand for the proposition that a tortfeasor against whom
personal injury and wrongful death claims are asserted can seize control over those claims by
undertaking a divisive merger (i.e., the transaction that triggers successorship) followed by a

bankruptcy filing of the manufactured debtor. If this were the law, then any defendant could
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143. Who has standing to assert estate causes of action? It is well-settled within this

Circuit that Courts. may allow, under appropriate circumstances, an official committee to pursue
causes of action on behalf of the estate.’? Although the Bankruptcy Code does not éxpressly
authorize an official committee the standing to initiate an adversary proceeding and/or to pursue
other causes Vof action typically brought by the trustee or the debtor-in-possession, the Bankruptcy
Code does establish official committees for the express purpose of protecting the rights of their
constituents and similarly situated creditors.? }

144. To achieve this purpose, section 1103(c), which enumerates the statutory functions
of an official committee, authorizes committees to “perform such other services as are in the
interest of those represented.” 11 U.S.C. § 1103(c)(5). To that end, section 1109(b) provides that:

| A party in interest, including the debtor, the trustee, a creditors’ cammitteé,
an equity security holders’ committee, a creditor, an equity security holder,

or any indenture trustee, may raise and may appear and be heard on any
issue in a case under this chapter.

11 U.S.C. § 1109(b) (emphasis added).
145.  Indeed, this general right to be heard would ring hollow unless official committees
are also given the right to act on behalf of the estate if a debtor-in-possession or a trustee that is

explicitly granted the right to act for the estate unjustifiably fails to act.3

%2 See Contractor Creditor’s Comm. v. Fed. Ins. Co. (In re La. World Exposition, Inc.), 832 F.2d 1391, 1397 (5th
Cir. 1987) (discussing how “[a] number of bankruptey courts have held that in some circumstances, a creditors’
committee has standing under 11 U.S.C. §1103(c)(5) and/or §1109(b) to file suit on behalf of debtors-in-
possession... or the trustee.”); /n re Chesapeake, Case No. 20-33233, (Bankr. S.D. Tex.) Jan. 13, 2021 Hr'g Tr.
at 325:5-11.

B See HR. Rep. No. 95-595, at 91-92 (1977), reprinted in 1978 U.S.C.C.AN. 5963, 6053-54.

3% See Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 330F.3d 548, 568-69 (3d Cir. 2003)
(holding that sections 1103(c)(5) and 1109(b) of the Bankruptcy Code implicitly authorize a court to grant a
creditors’ committee derivative standing to prosecute an avoidance action when the trustee or debtor-in-
possession cannot or will not do so, or when the debtor-in-possession is uniikely to act), In re iPCS, Inc., 297
B.R. 283, 290 (Bankr. N.D. Ga. 2003) (“[I]f a debtor has a cognizable claim, but refuses to pursue that claim, an
important objective of the Code [the recovery and collection of estate property] would be impeded if the
bankruptey court has no power to authorize another party to proceed on behalf of the estate in the debtor’s stead.™);
In re Joyanna Holitogs, Inc., 21 B.R. 323, 326 (Bankr. S.D.N.Y, 1982) (holding that the right to be heard would
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control tort claims asserted against it by committing fraud. This would not “remedy™ an abuse of
the corporate form. It would be an abuse of the corporate form.

140. Second, S.I. Acquisition was based on the Fifth Circuit’s reading of Texas law. As
explained above, for tort claims, the place of inju-ry and the place of conduct causing the injury
~ typically determines which state law applies. See supra fn. 19. Corizon operated 50 facilities in

over 27 different states. The law in most states would not support the right of a debtor to assert a
tort claim based on harm caused by the débtor based on the do%trine of successor liability or any
other legal d_optrine. See supra fn. 20 and fn, 23.

141.  Here, the personal injury and wrongful death claims in this case give rise to a claim
against the Debtor which can be brought against a successor or an alleged alter ego under state
law. There is no explicit or implicit alleged harm to the Debtor. The Debtor was not forced to
suffer in agony and live in its own fecal matter for four months. Claimants also have the right

- under state law to avoid certain fraudulent transfers made with the intent of hindering, delaying,
or defrauding their ability to recover on account of their claims. These are the rights and remedies
that exist because of Corizon’s fraud and misconduct.

142.. However, to eliminate this issue, to the extent that any of these rights or theories of
recovery result in a determination that the causes of gction belong to the Debtor’s estate (and are
not available to the claimants themselves during the pendency of the Debtor’s bankruptcy
proceedings) under S.I. Acquisition, Emoral, or similar case law, the TCC now seeks exclusive
standing to pursue, settle, and abandon them for the benefit of the creditors whose rights may have
been taken from them- (without due process or compensation) due to the Debtor’s bankruptcy

filing.
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146. - Courts in the Fiﬁh. Circui.t have granted credftors’ committees standing in
connection with claims similar to the causes of action at issue here by operation of their equitable
powers.*® Moreover, the practice of conferring standing upon official committees to pursue actions
on behalf of a bankruptcy estate is widely followed and accepted in other jurisdictions as well.*®

147.  In the Fifth Circuit, where an official committee seeks to pursue an action without
‘the consent of the debtor, the conimitteé must satisfy a three-part test to be granted derivative
standing. Under this test,-the committee may obtain derivativaé standing where:
Q) a colorable claim exists;

(if)  the debtor-in-possession refused unjustifiably to pursue the claim;
and :

| (iii) - the committee first receives leave to sue from the bankruptcy court,
La. World Exposition, 832 F.2d at 1397.
148, The TCC satisfies each of the elements of this test and should be grmted standing
to furthe_r pursue any estate causes of action that in substance constitute remedies that creditors .
could bring outside of bankruptcy in aid of their effects to hold YesCare and its non-debtor
affiliates and insiders responsible for their conduct and fraud.

. 149.  Colorable Claims. Asserting a “colorable claim” is a relatively low threshold to

-satisfy, requiring the court to find that the claim is “not without merit.”*’ In granting standing to

Be empty unless those who have such a right are also given the right to act when the debtors refuse to do so).

3 See cases cited supra at 32,

% See, e.g., Unsecured Creditors Comm. v. Nayes (In re STN Enters.), 779 F.2d 901, 904 (2d Cir. 1985) (concurring
with those bankruptey courts that have held that sections 1103(c)(5) and 1109(b) of the Bankruptcy Code imply
a qualified right for creditors’ committees to initiate litigation with the approval of the bankruptcy court).

¥ Inre Distributed Energy Sys., Corp., Case No. 08-11101 (KG) (Bankr. D. Del.) [Dkt. No. 3151 (“[T]he colorable
claim issue, of course, is plausibility. . . [ don’t even have to find that it has merit; [ just have to find that it’s not
without merit.”); see also Adelphia Comme'ns Corp. v. Bank of Am., N.A. (In re Adelphia Commc 'ns Corp.), 330
B.R. 364, 376 (Bankr, S.D.N.Y. 2005) (“Caselaw construing requirements for ‘colorable’ claims has made it clear
that the required showing is a relatively easy cne to make.”); Qfficial Comm. of Unsecured Creditors v. Hudson
United Bank (In re Am.'s Hobby Cir., Inc.), 223 B.R. 275, 288 (Bankr. SD.N.Y. 1998) (observing that only if the
claim is “facially defective” should standing be denied).
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and its affiliates to the detriment of victims and their families. The UCC is fully supportive of this
outcome so long as its favored creditor group obtains a recovery it considers substantial and all
administrative expenses are paid.

154, The TCC Should be Granted Standing. The TCC should be granted exclusive
standing to prosecute, settle, and abandon the estate causes of action. To entrust the Debior—an
* entity created, owned, and controlled by YesCare—with settling the estate causes of action would
invite mischief.. Rather than maximizing the value of the estaté}causes of action, the UCC and the
Debtor (acting at the direction of YesCare) will find the Iowest rung in thé range of reasonableness
and then attempt to seﬁle at exactly that, to the detriment of the tort victims. This is not speculation.
There can be no illusion at this point thatr the Debtor is controlled by parties willing to support an
_ unreasonable setilement. Given this, the TCC should be granted standing.

III. The Court Should Authorize the TCC to Abandon the Estate Causes of Action

155. And, upon the granting of such standing, the TCC moves tb abandon back to the
claimants the estate Cal;SCS of action that in substance constitute remedies that claimants could use
outside of bankruptcy in aid of their effects to hold YesCare and its non-debtor affiliates
responsible for their conduct and fraud. See In re Wilton Armetale, Inc., 968 F.3d 273, 284 (3d
Cir. 2020) (trustee can relinquish estate causes of action); Kane v. Nat 'l Union Fire Ins. Co., 535
F.3d 380, 386 (5th Cir. 2008) (when a trustee abandons an estate cause of action, the interest in
the claim reverts as if the bankruptcy was never filed). The proposed Order included herewith sets

“out the necessary steps and timing of such steps to accomplish this result.

156. To be clear, the proposed abandonment does not involve any hard assets, real estate,

business assets, or property that belonged to the Debtor prior to the commencement of its

bankruptcy case. The Debtor is a legal fiction. The abandonment here is intended to restore the
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claimants’ legal rights to the extent that they are now impaired by this case so that injured parties
can pursue their claims against YesCare and its non-debtor affiliates and insiders.

157.  Upon dismissal, to the extent any causes of action involving claims (tort claims and
commercial claims) that can be asserted against YesCare and its non-debtor affiliates and insiders
based on any theory of liability (including successor liability and veil piercing) are property of the

"Debtor’s estate, such causes of action can be abandoned and relinquished to the applicable
claimants to pursue against YesCare and its non-debtor affiliates and iﬁsiders in the tort system. |

158. The Debtor’s temporary ownership of the claims against it and YesCare (if any)
would end. Successor liability and alter ego are theories of liability that can be asserted by persons
or entities that have suffered damages caused by a tortfeasor. Those theofies—to the extent that

{

they are currently property of the Debtor’s estate—can be restored to their ﬁghtful owners.>® The
same is true for the ability to avoid certain transactions under state law. -

159. These are rights that belonged to the claimants under state law prior to the
bankruptcy. And this should be done explicitly to avoid any argument by YesCare or NewCo
that they acquired any new defenses because of this bankruptcy case.

160. Again, one aspect of the Texas TWol Step that is ripe for abuse is the control that
“GoodCo™ can attempt to exert over the tlort claims against it. By arguing that the tort claims
against TortCo and GoodCo (under a successorship theory) are TortCo’s property under section

341(a), GoodCo can use the Texas Two Step to place itself in the position of both the plaintiff and

the defendant, and then negotiate a settlement with itself'in order to extinguish those claims.

% Again, the TCC daes not believe that the personal injury and wrongful death claims asserted against YesCare,
NewCo, and their non-debtor affiliates and insiders under the doctrines of successor liability or veil piercing are
property of the Debtor’s estate. A contrary result would mean that section 541(a) violates the Fifth and Seventh
Amendments of the Constitution. The TCC raises and reserves the right to argue that section 541(a) violates the
Fifth and Seventh Amendments to the extent that it means that such claims are the Debtor’s property.
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161. As applied to Mr. Kelly’s lawsuit in the Eastern District of Michigan, NewCo’s (or
CHS TX, Inc.’s) position is that Mr. Kelly’s lawsuit against NewCo (under a successorship theory)
is now the Debtor’s property under section 541(a) such that the Debtor (as controlled by YesCare
. and ﬁewCo) can now settle Mr. Kelly’s claims without his consent. See Kelly v. Corizon Health
Inc., No. 2:22-cv-10589, 2022 U.S. Dist LEXIS 198725, *31 (E.D. Mich. Nov. 1, 2022).

162. The proposed structured dismissal avoids this clear and obvious abuse by
eliminating NewCo’s ability to use the bankruptcy case to éﬁ'ectuate an insi&er settlement that
attempts to deprive victims of their legal rights and remedies. Once the victims rights are restored,
there is nothing further for the Court to do other than dismiss this case.

163.  Unlike most standing motions, the TCC here is not asking this Court to oversee the
litigation against YesCare, NewCo, and the insiders who orchestrated this scheme. Noris the TCC
proposing that this Court liquidate or estimate personal injury or wrongful death claims. The TCC
is not attempting to convert this Court into an alternative forum for the resolution of tort liability—
the tort system in the United States already exists for that purpose. Rather, the TCC is seeking to
free this Court of this case entirely so that it can focus on legitimate bankruptcy cases. |

164. The only parties that could be expected to object to this are YesCare, NewCo, and
parties who have negotiated preferential settlements for themselves and believe (mistakenly) that
they will get paid quickly (rather than having to wait years while the plan is aﬁpealed-before they
get paid anything). But this is not a reason to deny the victims their legal rights. The victims here
believe that YesCare, NewCo, and the parties who orchestrated this fraud are liable for hundreds
of millions of dollars in damages and that they will recover substantially more in the tort system

than YesCare or NewCo would ever contribute to this case.
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165. YesCare and NewCo may assert that the Debtor’s liability is less than asserted and
that in their view the successor liability, alter ego, and fraudulent transfer claims are not
meritorious. But they are_not the parties who were harmed. They are the parties that caused the
harm. This bankruptcy should not be run for their benefit. YesCare is entitled to test its defenses
in the tort system, but.its viewg are not a basis for this Court to deny vit;tims of their legal rights.

- IV. The Court Should Dismiss the Case for Cause

166. - Finally, dismissal is the best outcome for creditor‘S. Tort and commercial claims
can seek recovery from YesCare and NewCo. Given the proposed abandonment, YesCare and
NewCo will not be able to point to any aspect of this case to gain a litigation advantage ovér the
claimants. The parties with meritorious claims will finally be permitted to seek justice.

167. Section 1112(b)(1) of the Bankruptcy Code provides:

Except as provided in paragraph (2) and subsection (c), on request of a party
in interest, and after notice and a hearing, the court shall convert a case
under this chapter to a case under chapter 7 or dismiss a case under this
chapter, whichever is in the best interests of creditors and the estate, for
cause unless the court determines that the appointment under section

1104(a) of a trustee or an examiner is in the best interests of creditors and
the estate. :

168.  Section 1112(b)(3) of the Bankruptcy Code defines the term “cause” to include,
inter alia, “substantial 6r continuing loss to or diminution of the estate and the absence of a
reasonable likelihood of rehabilitation.” Here, the Debtor is administratively insolvent, which
insolvency deepens b& the day as the Debtor’s aﬁd the UCC’s professionals continue to accrue
fees and costs in pursuit of YesCare’s objectives, and the Debtor has no reasonable likelihqod of
rehabilitation given that its glleged “rehabilitation” amounts to a fraud. Consummating a fraud
cannot constitute a legitimate rehabili@tion under the Bankruptcy Code.

169. Dismissal is further warranted here since the Debtor’s bankruptcy was filed as a

litigation tactic. Little Creek Dev. Co. v. Commonwealth Mortg. Corp. (In Matter of Little Creek
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the committee in /» re Chesapeake Energy Corp., Judge Jones remarked th.at the standard for a
‘colorable’ claim ‘was akin to a claim that was not sanctionable under the Rules of Professional
Conduct: “Colorability is a really low standard. It doesn’t take a lot to get ¢ver the colorability
. standard. And I do find that the claims asserted by the Commiﬁee meet that... .[T]here are plenty
of lawyers who would put their name pursuant to Rule 11 on a complaint that sets forth those
claims, and if that’s not exactly the colorability argument or standard, it’s awfully close.”*®

150. Here, as explained above, the tort claimants have pé‘rsonal injury or wrongful death
claims that can be asserted against YesCare and its non-debtor affiliates under the doctrines of
successor liability and veil piercing. And they can seek to avoid the divisive merger as a fraudulent
transfer under Texas law (to the extent necessary to ensure their recovery on account of their
claims). These claims satisfy the colorability. standard. Indeed, it is difficult to imagine how
YesCare and its non-debtor affiliates could possibiy avoid summary judgment.

151. Debtor in Possession. Here, the Debtor is intertwined with, and beholden to, the |
targets of the causes of action. In fact, this is the key feature of the YesCaré Two-Step—use a
divisive merger to create an entity that (a) is controlled by YesCare and (b) can argue that it can
settle the personal injury and wrongful death claims without the victims™ consent.

152. The Debtor’s board, management, and professionals are all entwined with YesCare
and NewCo. The Debtor is a legal fiction created to perpetrate an obvious fraud. The purpose of
" this bankruptcy—as devised by the Debtor’s owners—is not to maximize value for the benefit of
creditors, but to transt;er value from creditors to equity holders through a bad faith settlement.

153. This is not speculation. This is what the Debtor’s plan does. The Debtor has

already proven through its actions that it exists solely to secure a release for the benefit of YesCare

3% See In re Chesapeake, Case No. 20-33233 (Bankr. S.D. Tex.) Jan. 13, 2021 Hr’g Tr. at 325:5-11 (attached hereto
as Exhibit D). ’
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Dev. Co.), 779 F.2d 1068 (5th Cir.1986) (the seminal bad faith case, which opined, inter alia, that
it is bad faith to file bankruptcy as a follow on to state court litigation); /nvestors Group, LLC v.
Pottorff, 518 B.R. 380, 384 (N.D. Tex. 2014) (affirming dismissal of chapier 11 case where case
was filed “as a litigation tactic” and finding that filing for bankruptcy to gain a litigation advgntage
“on its own” is sufficient to warrant dismissal).*

170. Here, the Debtor was created for a litigation purpose—i.e., to give YesCare and
NewCo the ability to assen control over the fraudulent trans}:'er claims and tort claims assertéd
against them und;ar doctrines of successor liability and alter ego theories. The Debtor’s sole
existence is to serve as a liability management‘tool for the benefit of non-debtors so that their
profits can be shielded from tort victims (including through non-debtor injunctions already
implemented in this case). This case exists to harm tort victims, create undue delay, and pressure
victims to capitulate and accept an unfair settlement. - As such, this case presents a classic
bankruptcy-as-a-litigation tactic maneuver that should be rejected.

171.  And, finally, dismissal is warranted here as being in the best interest of creditors.
The Court should walk a mile in the claimants’ shoes. A family member who was incarcerated
dies due to inadequate healthcare—a death that was entirely preventable had proper care been
provided. The estate brings a wrongful death claim like the other wrongful death claims that have

resulted in judgments against Corizon in the tort system. To avoid this litigation Corizon (aided

See In re Capital Equity Land Trust No. 2140215, 646 B.R. 463, 478 (Bankr. N.D. Ill. 2022) (finding cause for
dismissal based upon “the totality of the circumstances™ where bankruptcy case was filed as a “litigation tactic”),
In re Royal Properties, LLC, 604 BR. 742, 750 (Bankr, N.D. Ill. 2019) (weighting the “totality of the
circumstances” in concluding that bankruptcy case filed as a “litigation tactic™ was not filed in good faith); In re
Silberkraus, 253 B.R. 850, 905 (Bankr. C.D. Cal. 2000) (“[I1t constitutes bad faith to file bankruptcy to impede,
delay, forum shop, or obtain a tactical advantage regarding litigation ongoing in nonbankruptcy forum—whether
that nonbankruptey forum is a state court or a federal district court.”), fn re HBA East, Inc., 87 B.R. 248, 25660 -
(Bankr. ED.N.Y. 1988) (“As a general rule where, as here, the timing of the filing of a Chapter 11 petition is
such that there can be no doubt that the primary, if not sole, purpose of the filing was a litigation tactic, the petition
may be dismissed as not being filed in good faith.”).
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by professionals, attomeys; and financial advisors) orchestrates a Texas Two Step. An i;lj unction
is entered, and all litigation is stayed.

172.  The victims are then told following months of court proceedings that the proposed
plan negotiated by the Debtor and the UCC will pay them pennies on the dollar, provide an illusory
“opt out,” deny them the right to a jury trial, and the right to seek compensation before federal and
state courts from the wealthy parties that caused the death of their family members. This case
gives bankruptcy a bad name. . 4

173. Dismissal here is necessary to preserve the integrity of the courts. Victims should
have the right to ptirsue their claims against YesCare, NewCo, and the other non-debtor parties
who orchestrated the divisive merger. The TCC was charged with remembering those who were
in priéon, those who are in prison, and ensuring that their voices are heard in this case. Today
those voices have cried out for justice. This case should not become another headline about
bankruptcy abuse. This Motion is about doing the right thing. This case should be dismissed.

NOTICE

174.  Notice of this Motion has been served on: ta) the U.S. Trustee; (b) counsel to the
Debtor; and (c) all persons who have formally aﬁpeared in this Chapter 11 Case and requested
service pursuant to Bankruptcy Rule 2002. Cbnsidering the nature of the relief requested herein,
the Committee respectfully submits that no other or further notice need be provided.

NO PRIOR REQUEST
175.  No prior request for the relief sought in this Motion has been made to this or any

other court in connection with this case.
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for all potential Estate claims that could be asserted against any released parties. The UCC’s
inquiry was expansive and methodical.

20.  As part of its investigation, the UCC issued more than ten subpoenas to various
entities affiliated with the Debtor and its parent company, hlf:luding M2 HoldCo, M2 LoanCo,
Geneva, Perigrove 1018, other entities the Debtor engaged in the process of its restructuring, and
others the UCC believed had information relevant to the Estate’s potential claims. The UCC faced
substantial resistance to its discovery efforts, defended against multiple motions to quash and
moved to compel compliance with four of its subpoenas.*

21. A summary of the Debtor’s and the UCC’s discovery efforts is included in
Schedule 5 to the Disclosure Statement. Through formal and informal discovery requests, tﬁe
Debtor and the UCC collected and reviewed over 515,000 pages of documents, including bank
records, e-mails, accounting records, internal Debtor communications, and communications with
third parties associated with _the Debtor and/or its related eﬁtities.

22, The UGCC also deposed Isaac Lefkowitz in four separate corporate representative
capacities—for Perigrove 1018, for PharmaCorr, for Geneva, and for M2 LoanCo. In addition to
these formal depositions, the Debtor and the UCC also conducted informal inquiries and interviews

of Debtor and YesCare representatives and other relevant parties both directly and through counsel.

23.  While the UCC was conducting its investigation, the Debtor’s professionals were
conducting their own independent investigation and collaborating with the UCC where appropriate
to make sure both the Debtor and the UCC were approaching the First Global Mediation with

reasbnable expectations of how to maximize value to the Estate and creditors. Although the Debtor

* The UCC filed a motion to compel certain discovery responses and document production from M2 LoanCo.
See Docket No. 630. M2 LoanCo filed a formal response to such motion at Docket No. 683. Ultimately, the UCC
withdrew its motion to compel, as reflected at Docket No. 787.
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and the UCC were not completely aligned prior to the First Global Mediation, their respective
views of the relative merits of the Estate’s potential causes of action against the Released Parties
were substantially similar, providing a path for the Debtor and the UCC to work together during

mediation to reach a settlement that fell within both of their ranges of reasonable settlements.

Identification of Released Parties

24.  The investigations revealed the following information regarding the Seftlement

Parties: 3

a. YesCare Corp. (“YesCare™), Yes Care Holdings, LLC. and CHS TX, Inc.
[GGCHS!!]

These entities were established in early 2022 in preparation for the Divisional
Merger, which became effective in May 2022. CHS is the surviving entity
under the Divisional Merger and now operates as YesCare. On information and
belief, Yes Care Holdings, LLC holds equity in CHS.

b. M2 LoanCo, M2 EquityCo, and M2 HoldCo

M2 LoanCo, LLC was formed as a Florida limited liability company on June
18, 2020. M2 LoanCo was organized by James Gassenheimer, as authorized
representative and registered agent, and the initial manager of M2 LoanCo was
Michael Flacks. On or about June 26, 2020, M2 LoanCo acquired certain loans,
in an aggregate principal amount of $109,104,391.08, made by various lenders
in 2017 to borrowers Valitds Health Services, Inc., a Delaware Corporation,
Corizon, LLC, a Missouri limited liability company, and Corizon Health, Inc.,
a Delaware corporation. In addition to the borrowers, the other loan parties
under the credit agreement were Valitas Intermediate Holdings, Inc., a Delaware
e ____corporation, Corizon Health Clinical Solutions, LLC, a_Delaware limited
liability company, Corizon Health of New Jersey, LLC, a New Jersey limited
liability company, PHS Community Care LLC, a Delaware limited liability
company, PharmaCorr, LLC, a Delaware limited liability company and
Endeavor Distribution, LLC, a Delaware limited liability company. Cortland
Capital Market Services LLC served as administrative agent and collateral
agent under the credit agreement. Thereafter, between May 12, 2021 and June -
24, 2021, M2 LoanCo acquired certain senior notes, in an aggregate principal
amount of $10,000,000, from various holders. As of the date hereof, M2
HoldCo' is still the sole member and manager of M2 LoanCo and Isaac
Lefkowitz and Alan Rubenstein are the sole directors of M2 LoanCo.
M2 LoanCo has no operations or employees. M2 HoldCo is the sole member

¥ The following descriptions of the Settlement Parties may be found in Schedule 4 to the Disclosure Statemnent.
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and manager of M2 EquityCo, LL.C, which is the sole shareholder of Valitds
Intermediate Holdings, Inc.

¢. Perigrove 1018, LLC (“Perigrove 1018”) and Perigrove LLC (“Perigrove™)

Perigrove 1018 is a private equity fund owned by several individuals, none of
whom owns more than 10% of the company. Perigrove 1018 is a related
company with common ownership to Perigrove, LLC {“Perigrove”), which
operated in the healthcare space at the time of the introductions referred to
above. In late November and early December 2021, the Flacks Group team
members were introduced to Mr. Lefkowitz and other Perigrove 1018
representatives as potential buyers for PharmaCorr. Mr. Lefkowitz and
Perigrove 1018 quickly shifted focus to a potential acquisition of all of the
Debtor-related entities the Flacks Group owned. After approximately a week
of negotiations, Perigrove 1018 acquired the entire portfolio of companies from
the Flacks Group on December 7, 2021.

d. PharmaCorr LLC (“PharmaCorr™)

Until 2021, PharmaCorr was a wholly owned subsidiary of the Debtor
responsible for supplying the Debtor with pharmaceutical products and devices
for use in its business. As of June 2021, PharmaCorr is an indirect subsidiary
of M2 HoldCo but no longer directly affiliated with the Debtor.

e. Geneva Consulting, ILC (“Geneva™)

Geneva and Perigrove share some common directors and authorized
representatives, including Isaac Lefkowitz. Representatives of Perigrove 1018
caused the Debtor’s immediate parent company, Valitiés Health Services, Inc.,
to enter into a Consulting Agreement with Geneva in December 2021. Afier
the Divisional Merger, the Debtor, M2 LoanCo, and Geneva entered into a
Facilitator Agreement dated as of May 4, 2022, under which Geneva agreed to
provide certain services to the Debtor and M2 LoanCo in connection with the
_Funding Agreement._between the Debtor and_M2_F.oanCo. According to _ _

pleadings filed by M2 LoanCo in the Chapter 11 Case, M2 LoanCo contends
that Geneva assisted in arranging, negotiating, and finalizing the terms of the
Funding Agreement and subsequently acted as an agent for both the Debtor and
M2 LoanCo. M2 LoanCo also contends that Geneva coordinated the payment
of expenses on behalf of the Débtor and ensured that funds were available from
M2 LoanCo to make those payments. M2 LoanCo also contends that Geneva
also provides similar consulting services for YesCare, and that Geneva
continued to perform services for the Debtor up to the Petition Date. Geneva
has not performed any services for the Debtor during the Chapter 11 Case. The
UCC disputes all of M2 LoanCo’s contentions noted herein as to Geneva.

4858-6633-6656
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25.

The Released Parties include the Settlement Parties, as well as the follo'wing:6

a. Yitzchak Iefkowitz a/k/a Isaac Lefkowitz

Mr. Lefkowitz is the Debtor’s sole director. Since Perigrove 1018’s acquisition
of the Debtor in December 2021, Mr. Lefkowitz has overseen every aspect of
the Debtor’s operations and finances until the Petition Date, when the Debtor
executed board resolutions which, among other things, delegated sole authority
to Russell Perry, the Debtor’s Chief Restructuring Officer, for all restructuring
matters and any matters where a conflict of interest may exist. During the
bankruptcy case, Mr. Lefkowitz testified as the Debtor’s corporate
representative at three (3) separate 341 creditor meetings. Mr. Lefkowitz also
testified at four (4) different depositions on behalf of M2 LoanCo, Perigrove
1018, PharmaCorr and Geneva. Mr. Lefkowitz is a Released Party under the
Plan. Mr. Lefkowitz also testified that he is a director of YesCare, M2 LoanCo,
M2HoldCo, Perigrove 1018, and Sigma.

. Valitas Intermediate Holdings Inc. and Valitds Health Services. Inc.

The predecessor entity of the Debtor and its immediate parent that merged into
Corizon Health, Inc. under the May 2022 Combination Merger and Divisional
Merger. Today, Valitds Health Services, Inc. no longer exists, and Valitis
Intermediate Holdings, Inc. is a special purpose entity with no assets or
operations other than its ownership interest in the Debtor.

. M2 Pharmacorr Equity Holdings LLC, Pharmacorr/M2 LLC, Pharmacorr

Holdings LI.C, and Endeavor Distribution L.L.C

Until 2021, PharmaCorr was a wholly owned subsidiary of the Debtor
responsible for supplying the Debtor with pharmaceutical products and devices
for use in its business. In June 2021, in an attempt to monetize PharmaCorr’s
business and allow PharmaCorr to market its services to customers other than
the Debtor, the Flacks Group effectuated a spinoff transaction which established

M2 HoldCo, but it is no longer directly affiliated with the Debtor.

. Sigma RM, LLC

Following the Divisional Merger, as part of the corporate restructuring of the
Debtor and YesCare, several in-house legal staff formed their own company to
provide contract services to YesCare and the Debtor and, thus, began receiving
monthly contract service fees rather than compensation as W-2 employees. On
November 1, 2022, the Debtor entered into a Claims Management Services
Agreement with Sigma RM, LLC (“Sigma™). Sigma represents that it is owned

¢ The following descriptions of the Released Parties may be found in Schedule 4 to the Disclosure Statement. A
complete list of the Released Parties is attached hereto as Exhibit A.
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by a group of the Debtor’s former in-house counsel and litigation support staff, -
Pursnant to the Claims Management Services Agreement, the Debtor paid

Sigma $150,000 per month. Corporate filings for Sigma reflect that the entity

was organized by Isaac Lefkowitz and uses his address as its corporate service

address. Mr. Lefkowitz has testified that he is an unpaid director of Sigma and

listed his address for Sigma’s service address to ensure he gets notice of legal

filings made to Sigma. The UCC has disputed the validity of the Debtor’s pre-

and post-petition payments to Sigma, but has consented to a one-time payment

to Sigma in full satisfaction of its potential Administrative Claim, which Sigma

contends has accrued to over $1.5 million to date (and continues to accrue).

¢. DG Realty Management LI.C

The Debtor and the UCC know very little about this entity and do not believe
the Estate has colorable claims against it. The only transactions noted between
the Debtor and DG Realty are two transfers, both on the same day of December
27, 2021—transfer of $7.5 million to and from DG Realty in the same offsetting
amounts. Mr. Lefkowitz has testified that this transfer was intended to be a
short-term loan that became unnecessary.

f. Sara Ann Tirschwell and Scaracor LLC — CEO for the Debtor (December 2021—
May 2022); CEO for YesCare (May 2022-February 2023). Scaracor LLC
appears to be an entity owned or controlled by Ms. Tirschwell and used by her
for her contractual employment with the Debtor. Based on the Debtor’s
investigations, the Debtor found no evidence of direct payments made by the
Debtor (or its predecessor entities) to Ms. Tirschwell or Scaracor LLC.

g. Avodeji Olawale L adele — Former Executive Vice President and Chief Medical
Officer (CMO) for the Debtor; now the CMO for YesCare,

h. Beverly Michelle Rice — Former Corporate Controller for the Debtor; now
serves the same role for YesCare.

Jeffrey Scott King — Former Chief Legal Officer for the Debtor; now the current

Executive Vice President and Chief Legal Officer for YesCare.

j. Jennifer Lynee Finger — Former Assistant General Counsel at the Debtor and
now Assistant General Counsel at YesCare and General Counsel of Sigma.

k. FErank Jeffrey Sholey — Former CFO for the Debtor; was the CFO for YesCare
but was elevated to CEO upon Tirschwell’s departure.

26.  In addition to the foregoing, the Movants’ investigations revealed the following
information about the Debtor’s prior ownership group, the Flacks Group, which predated Perigrove

1018’s ownership. According to its website, the Flacks Group was founded and is controlled by

11
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Michael Flacks and specializes in the acquisition and operational turnaround of medium-sized

businesses in complex situations. See https://flacksgroup.com/about-us/. Michael Flacks serves

as the Chairman, CEQ, and Founder, and James Gassenheimer serves as the Chief Legal Officer.
It is unclear whaf role Charles Gassenheimer plays in the Flacks Group. The Flacks Group was
the previous owner of the Debtor. Under its ownership, and prior to a December 2021 transaction
with Perigrove 1018, the Flacks Group was responsible for establishing' M2 HoldCo and M2
LoanCo to hold the equity and the secured debt owed by the Debtor, respectively. The Flacks
Group was also responsible for the spin off transactions that resulted in PharmaCorr being moved
out of the Debtor’s ownership structure. This information is provided for context only.” None of
the Gassenheimers nor any members of the Flacks Group are included in the definition of Released
Parties, and any and all claims held by the Estate against the Flaclgs Group are retained under the
Plan. | |

Estate Causes of Action Identified in Advance of Mediation

27.  Based on their respective investigations, the Debtor and UCC identified four main
categories of potential claims against the Released Parties. Each of the following categories is

discussed in turn:

a. avoidance actions arising out of potential fraudulent transfers or preferential

transfers made to- M2 EoanCo; : .

b. avoidance actions arising out of potential fraudulent transfers or preferential
transfers made to Geneva,

c. avoidance actions arising out of transfers to a third-party vendor to benefit non-
debtor Perigrove 1018-related parties; and

d. potential avoidance actions arising out of the May 2022 Divisional Merger.

7 Further detail regarding the Flacks Group is provided in the Disclosure Statement, Section ILA.

12
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28.  Avoidance Actions Against M2EL.oan Co. At all relevant times, M2 LoanCo had

two directors—Isaac Lefkowitz and Alan Rubenstein. M2 LoanCo had no employees and did not
maintain e-mail records on its own server. Based on the Movants’ review of the Debtor’s bank
records, and following formal and informal inquiries to Mr. Lefkowitz, Jeff Sholey (the Debtor’s
former CFO and YesCare’s current CEQ) and other members of the Debtor’s former accounting
staff, the Debtor and the UCC identified the following transfers made by thé Debtor from its bank

accounts to M2 LoanCo:

12/29/2021 $10,000,000.00
12/30/2021 $5,000,000.00
1/4/2022 $2,300,000.00
1/5/2022 $600,000.00
1/31/2022 $5,000,000.00
2/18/2022 $600,000.00
3/8/2022 $10,000,000.00
3/9/2022 ($10,000,000.00)
5/17/2022 $1,000,000.00
11/14/2022 $25,572.19
11/14/2022 $12,583.00
Total:to M2 LoanCo' ~ | -, $24,538,155.19

29.  Although M2 LoanCo disputes the Movants’ characterization of these transfers
listed above,® the Movants believe the Estate could bring claims to avoid and recover these

transfers as fraudulent transfers under 11 U.S.C. § 548 and applicable state fraudulent transfer

statutes. The potential defenses and settlement considerations are discussed further below.

30. Avoidance Actions Against Geneva. Perigrove 1018 acquired the equity

ownership of the Debtor and M2 LoanCo from the Flacks Group in early December 2021, days
before the Flacks Group had planned to commence a chapter 11 bankruptcy proceeding for the

Debtor. Within days of such acquisition, Perigrove 1018 appointed one of its directors, Isaac

8 For example, M2 LoanCo contends that it transferred $3.5 million and $1.5 million to Corizon on March 23, 2023,
and March 24, 2023, respectively, and those transfers are not accounted for as credits in the chart above.

13
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Lefkowitz, as the decision-maker for all of the companies. Mr. Lefkowitz, in turn, caused the
Debtor to enter into a “Consulting Agreement” with Geneva on or about December 8, 2021. The
“Consulting Agreement” is between Valitds Health Services, Inc. and Geneva Consulting, LLC.
Mr. Lefkowitz signed the Consulting Agreement as the “Interim CEO” for Valitis.” A director
listed on Perigrove’s website signed the Consulting Agreement as “Director” of Geneva. Mr.
Lefkowitz directed JTames Hyman, the then-CEO of Corizon Health, Inc., and Jeff Sholey, the then-
CFO of Corizon Health, Inc., to transfer substantial sums to Geneva under the Consulting
Agreement. On December 8, 2021, the Debtor transferred $3 million to Geneva, purportedly as a
retainer required under the Consulting Agreement. The Debtor then transferred $500,000 per
month for the subsequent five (5) months, purportedly for “Corporate Restructuring™ services

under the Consulting Agreement. In all, the Debtor transferred $5.5 million to Geneva before the

Petition Date.
12/9/2021 $3,000,000.00
1/11/2022 $500,000.00
2/7/2022 $500,000.00
3/1/2022 $500,000.00
4/1/2022 $500,000.00
5/2/2022 $500,000.00
“Fotal to Geneva ~ = | .- ..$5,500,000.00

31.  The Movants believe the Estate could bring claims to avoid and recover these
transfers as fraudulent transfers under 11 U.S.C: § 548 and applicable state fraudulent transfer
statutes. Geneva disputes these claims. The potential defenses and settlement considerations are
discussed further below.

32.  Avoidance Actions Against Perigsrove 1018-Related Parties. In addition to the

$30 million identified above, the Movants identified additional sums, totaling approximately

9 The Committes believes Mr. Leflkowitz may have not actually been in this role on the date of the contract nor had
the authority fo so bind the company. '

14
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$956,700, paid to Amerisource Bergen—a third-party vendor—to satisfy obligations of

PharmaCorr, whic_h ceased being a subsidiary of the Debtor under the Flacks Group’s ownership

and control:

1/31/2022 $500,000.00
2/15/2022 — [5456,707.08
Total fo Amerisource Bergen | §956,707.08

33.  Based on the records reviewed by the Movants, the Movants believe that Estate
could bring claims to avoid and recover these transfers from Amerisource Bergen, PharmaCorr, or
other related entities that benefited from the payment. Such transfers may be considered fraudulent
transfers under 11 U.S.C. § 548 and applicable state fraudulent transfer statutes. PharmaCorr
disputes these claims. The potential defenses and settlement considerations are discussed further

below.,

34.  Avoidance Actions Related to the Divisional Merger. As mentioned above, the

transactions effectuated as part of the Divisional Merger caused the allocation of the Debtor’s
active contracts, employee assets, and other viable assets to CHS. The UCC believes that this
allocation effectuated a “transfer” that may be subject to avoidance under 11 U.8.C. §§ 544 and
548 or other applicable state fraudulent transfer statutes. The Debtor and the UCC further believe

that the financial advisory firm engaged to provide a fairness opinion on the transaction reached

its fairness conclusions by relying on inaccurate information. The UCC believes that, had the
financial advisory firm received accurate financials and disclosures, it would not have made the
findings or recommendations reflected in the fairness opinion. When a fraudulent transfer claim
is based on the transfer of an asset rather than an amount of money, damages for the transfer are
calculated based on the value of the transferred asset at the time of the transfer. As a result, any
potential damages for this claim would be based on a calculation of the value of the transferred

assets as of the Divisional Merger. ”
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35,  The UCC’s pre-mediation investigation also identified potential tort and related

claims against some, but not all, of the individuals included as Released Parties.

Defenses and Settlement Considerations Supporting the Global Settlement

36.  While the Debtor and the UCC identified the above categories of potential claims

and believe that multiple claims are meritorious, recovery of damages for the Estate nevertheless

. presented a challénge. Each claim outlined above would be subject to defenses, and the Estate

would be required to pursue lengthy, costly litigation to achieve a final judgment, including
appeals.

37.  Although the Debtor and the UCC received a substantial amount of documentation
as part of their investigations, it is reasonable to conclude—based on the hurdles presented to
date—that the Released Parties would present 'vigorous defenses of these claims, making litigation
a protracted and expensive endeavor with no certainty of success on the merits. Any litigation of
these claims would likely require the engagement of one or more experts on the issues of solvency,
reasonably equivalent value, and/or damages. These costs would be incurred by the Estate with
no guaranteed path to reimbursement.

38. The UCC and the Debtor also recognized the corporate structure of the Released

Parties could present additional difficulties in converting any judgment to cash proceeds. For

example, the Debtor and the UCC assume ﬁt Geneva, M2 LoanCo, and other recipients of direct
transfers from the Debtor do not maintain significant cash balances in their respective bank
accounts. Collecting on any successful judgments would present another cost—by having to chasé
an unknown number of potential third-party transferees—and only adds to the uncertainty of
litigation. Each of these claims would saddle the Estate with additional costs and administrative

expenses and further delay any distribution to creditors.
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Exhibit A

Summary of the Released Parties and the Settlement Parties

M2 LoanCo, M2 EquityCo, and M2 HoldCo. M2 LoanCo, LLC was formed as a Florida limited
liability company on June 18,-2020. M2 LoanCo was organized by James Gassenheimer, as
authorized representative and registered agent, and the initial manager of M2 LoanCo was Michael
Flacks. On or about June 26, 2020, M2 LoanCo acquired certain loans, in an aggregate principal
amount of $109,104,391.08, made by various lenders in 2017 to borrowers Valitas Health Services,
Inc., a Delaware Corporation, Corizon, LLC, a Missouri limited liability company, and Corizon
Health, Inc., a Delaware corporation. In addition to the borrowers, the other loan parties under the
credit agreement were Valitds Intermediate Holdings, Inc., 2 Delaware corporation, Corizon Health
Clinical Solutions, LLC, a Delaware limited liability company, Corizon Health of New Jersey,
LLC, a New Jersey limited liability company, PHS Community Care LLC, a Delaware limited
liability company, PharmaCorr, LLC, a Delaware limited liability company and Endeavor
Distribution, LLC, 2 Delaware limited liability company. Cortland Capital Market Services LLC
served as administrative agent and collateral agent under the credit agreement. Thereafter, between
May 12, 2021 and June 24, 2021, M2 LoanCo acquired certain senior notes, in an aggregate
principal amount of $10,000,000, from various holders. As of the date hereof, M2 HoldCo-is still
the sole member and manager of M2 LoanCo and Isaac Lefkowitz and Alan Rubenstein are the
sole directors of M2 LoanCo. M2 LoanCo has no operations or employees. M2 HoldCo is the
sole member and manager of M2 EquityCo, LLC, which is the sole shareholder of Valitds
Intermediate Holdings, Inc. :

Valitds Intermediate Holdings, Inc. and Valitds Health Services, Inc. The predecessor entity of
the Debtor and its immediate parent that merged into Corizon Health, Inc. under the May 2022
Combination Meérger and Divisional Merger. Today, Valitas Health Services, Inc. no longer exists,
and Valitas Intermediate Holdings, Inc. is a special purpose entity with no assets or operations
other than its ownership interest in the Debtor.

PharmaCorr, M2 PharmaCorr Equity Holdings LLC, PharmaCorr/M2 LLC, PharmaCorr
Holdings LLC, and Endeavor Distribution LLC. Until 2021, PharmaCorr was a wholly owned
subsidiary of the Debtor responsible for supplying the Debtor with pharmaceutical products and
devices for use in ifs business.- In June 2021, in an attempt to monetize PharmaCorr’s business

and allow PharmaCorr to market its services to custornets other than thie Debtor, the Flacks Group -

effectuated a spinoff transaction which established these entities. The result is that PharmaCorr
remains an indirect subsidiary of M2 HoldCo, but it is no longer directly affiliated with the Debtor.

Perigrove, LLC and Perigrove 1018, LLC. Perigrove 1018 is a private equity fund owned by
several individuals, none of whom owns more than 10% of the company. Perigrove 1018 is a
related company with common ownership to Perigrove, LLC (“Perigrove™), which operated in
the healthcare space at the time of the introductions referred to above. In late November and
carly December 2021, the Flacks Group team members were introduced to Mr. Lefkowitz and
other Perigrove 1018 representatives as potential buyers for PharmaCorr. Mr. Lefkowitz and
Perigrove 1018 quickty shifted focus to a potential acquisition of all of the Debtor-related entities
the Flacks Group owned. After approximately a week of negotiations, Perigrove 1018 acquired
the entire portfolio of companies from the Flacks Group on December 7, 2021. '
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YesCare Corp., Yes Care Holdings LLC, and CHS TX, Inc. These entities were established in
early 2022 in preparation for the Divisional Merger, which became effective in May 2022. CHS
TX, Inc. is the surviving entity under the Divisional Merger and now operates as YesCare Corp.
On information and belief, Yes Care Holdings, LLC holds equity in CHS TX, Inc. d/b/a YesCare
Corp.

Sigma RM, LLC. Following the Divisional Merger, as part of the corporate restructuring of the
Debtor and YesCare, several in-house legal staff formed their own company to provide contract
services to YesCare and the Debtor and, thus, began receiving monthly contract service fees rather
.than compensation as W-2 employees. On November 1, 2022, the Debtor entered into a Claims
Management Services Agreement with Sigma RM, LLC (“Sigma”). Sigma represents that it is
owned by a group of the Debtor’s former in-house counsel and litigation support staff. Pursuant
to the Claims Management Services Agreement, the Debtor paid Sigma $150,000 per month.
Corporate filings for Sigma reflect that the entity was organized by Isaac Lefkowitz and uses his
address as its corporate service address. Mr. Lefkowitz has testified that he is an unpaid director
of Sigma and listed his address for Sigma’s service address to ensure he gets notice of legal filings
made to Sigma. The UCC disputes the validity of the Debtor’s pre- and post-petition payments to
Sigma and has reserved all rights with respect fo Sigma’s potential Administrative Claim.

DG Realty Management LLC. The Debtor and the UCC know very little about this entity and do
not believe the Estate has colorable claims against it. The only transactions noted between the
Debtor and DG Realty are two transfers, both on the same day of December 27, 2021—transfer of
$7.5 million to and from DG Realty in the same offsetting amounts. Mr. Lefkowitz has testified
that this transfer was intended to be a short-term loan that became unnecessary.

James Hyman. Former CEO of the Debtor until he resigned on December 3, 2021.
Scott King. Former Chief Legal Officer (CLO) for the Debtor. Now CLO for YesCare.

Isaac Lefkowitz. Mz. Lefkowitz is the Debtor’s sole director. Since Perigrove 1018°s acquisition
.of the Debtor in December 2021, Mr. Lefkowitz has overseen every aspect of the Debtor’s
operations and finances until the Petition Date, when the Debtor executed board resolutions which,
among other things, delegated sole authority to Russell Perry, the Debtor’s Chief Restructuring
Officer, for all restructuring matters and any matters where a conflict of interest may exist. During

the bankruptcy case, Mr. Lefkowitz testified as the Debtor’s corporate representative at three (3)
separate 341 creditor meetings. Mr. Lefkowitz also testified at four (4) different depositions on
behalf of M2 LoanCo, Perigrove 1018, PharmaCorr and Geneva. Mr. Lefkowitz is a Released
Party under the Plan. Mr. Lefkowitz also testified that he is a director of YesCare, M2 LoanCo,
M2HoldCo, Perigrove 1018, and Sigma.

Russell Perry and Ankura. The Debtor’s financial advisor prior to acquisition by Perigrove 1018.
The pre-acquisition Ankura team was led by Roy Gallagher and assisted CFO Jeff Sholey with
preparing materials for sale to a strategic buyer or alternatively, a bankruptcy filing. Ankura
largely ceased work for the Debtor in early December 2021, when Perigrove 1018 consummated
its acquisition from the Flacks Group, with the exception of an occasional call and e-mail to
provide information to the new Perigrove 1018 management team. Russell Perry of Ankura was
hired as Chief Restructuring Officer on February 13, 2023 (the same day Tehum filed for

2
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bankruptcy).

Jeffrey Sholey. Former Chief Financial Officer (CFO) for the Debtor. Was the CFO for YesCare
but was elevated to CEO upon Tirschwell’s departure. -

Sara Tirschwell and Scaracor LLC. Ms. Tirschwell was first introduced to the management team
in mid-December 2021 and was designated as Chief Executive Officer (CEO) for the Debtor on
or about December 17, 2021. She continued in this role for YesCare until her termination in early
2023 (around the time of the bankruptcy filing). Scaracor LLC appears to be an entity owned or
controlled by Ms. Tirschwell and used by her for her contractual employment with the Debtor.
Based on the Debtor’s and the UCC’s investigations, neither Ms. Tirschwell nor Scaracor LLC
received any direct payments from the Debtor during her employment.

Michelle Rice. Former Corporate Controller for the Debtor. Now serves the same role for
YesCare.

Geneva Consulting, LLC. Geneva and Perigrove share some common directors and authorized
representatives, including Isaac Lefkowitz. Representatives of Perigrove 1018 caused the Debtor’s
immediate parent company, Valitds Health Services, Inc., to enter into a Consulting Agreement
with Geneva in December 2021. After the Divisional Merger, the Debtor, M2 LoanCo, and Geneva
entered into a Facilitator Agreement dated as of May 4, 2022, under which Geneva agreed to
provide certain services to the Debtor and M2 LoanCo in connection with the Funding Agreement
between the Debtor and M2 LoanCo. According to pleadings filed by M2 LoanCo in the Chapter
11 Case, M2 LoanCo contends that Geneva assisted in arranging, negotiating, and finalizing the

. terms of the Funding Agreement and subsequently acted as an agent for both the Debtor and M2
LoanCo. M2 LoanCo also contends that Geneva coordinated the payment of expenses on behalf
of the Debtor and ensured that funds were available from M2 LoanCo to make those payments.
M2 LoanCo also contends that Geneva also provides similar consulting services for YesCare, and
that Geneva continued to perform services for the Debtor up to the Petition Date. Geneva has not
performed any services for the Debtor during the Chapter 11 Case. The UCC disputes all of M2
LoanCo’s contentions noted herein as to Geneva.

Ayodeji Olawale Ladele. Former Executive Vice President and Chief Medical Officer (CMO) at
the Debtor. Now CMO for YesCare.

Jennifer Lynee Finger. Former Assistant General Counsel at the Debtor. Now Assistant General
Counsel at YesCare and General Counsel of Sigma.

FTI Capital Advisors, LLC. FTI Capital Advisors, LLC was engaged by the Debtor to provide
advisory services with respect to the Divisional Merger. M2 LoanCo, LLC agreed to indemnify
FTI Capital Advisors, LLC in accordance with the terms and conditions of the engagement lefter.
FTI Capital Advisors, LLC contends that it has incurred fees and expenses since the Petition Date
related to the investigation conducted by the Debtor and the UCC that it contends are covered by
M2 LoanCo’s agreement to indemnify. The Debtor and the UCC do not believe the Estate has
claims against FTI Capital Advisors, LLC and are agreeable to release them in connection with the
release being granted to M2 LoanCo.
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WHY SHOULD I VOTE “YES” TO THE PLAN?

You should vote “yes™ in support of the Plan because the Debtor and the Committee worked diligently over
the past several months to negotiate a favorable settlement that is fair and reasonable and ensures quick and meaningful
recoveries to you. If the Plan is approved, creditors will receive between $40 million and $55 million in value,
comprised of cash, releases of certain claims against the Debtor, and rights to tax credits, refunds, and other Estate
causes of action. Ifthe Plan is not approved, the $37 million settlement fund will not be available to pay creditors and
the Estate’s priority lender will be entitled to repayment from tax credits prier to any funds being made available to
creditors. If this happens, the bankruptcy case will likely be converted to a chapter 7 liquidation, and a trustee will be
appointed to pursue litigation or settlement with the same parties who have agreed to pay $37 million to the Debtor.
The Debtor and Committee believe that a trustee would likely spend years pursuing this litigation, increasing (perhaps
significantly) the cost of administering this case and without any certainty of a better recovery for creditors. If,
however, the Plan is approved, implementation of the Plan will ensure that distributions to creditors can be made in
the near term,

WHAT IF I VOTE “NO” TO THE PLAN?

If the Debtor and Committee fail to collect the requisite number of “yes” votes, there is a chance that the Plan
will not be approved by the Bankruptey Court. By voting “no,” you are not waiving your rights to distributions under
the Plan, but you may be pufting the Plan at risk of not being approved.

WHAT IF I WANT TO OPT OUT OF THE SETTLEMENT AND RELEASES IN THE PLAN?

Each ballot or notice you receive will contain an option for you to opt out of the settlement and releases
contained in the Plan.

It is important to note that the source for most of the cash distributions to be made under the Plan is the
$37 million settlement fund discussed above. These funds are not available to you if yoit opt out of providing a release.
Without the cash and loan forgiveness being provided as part of the settlement, the Estate would not have any funds
to make cash distributions from its causes of action unless it was successful in litigating claims against the settlement
parties and collecting judgments. Additionally, absent the settlement, any funds the Estate receives from tax refunds
would go to repay the loan received from M2 LoanCo during this bankruptcy before any cash distributions to creditors.

A more detailed description of the settlement and the various releases can be found in Section ITL.B of this
Disclosure Statement. The “Released Parties” include YesCare, CHS TX, Perigrove, Perigrove 1018, M2 LoanCo,
and several other related entities and individuals, '

Because choosing to opt out of the settlement and third-party releases in the Plan will result in you giving up
your rights to the cash the Estate expects to receive from the Global Settlement, The Debtor and Committee therefore
strongly recommend you seek advice from bankruptey counsel before checking the opt-out box on your ballot or opt-
out form. You should also consider the following:

o  First, by opting out of the releases, you are waiving any right to receive distributions from the $37 million
settlement fund or the ERC fund. This will likely dramatically reduce your recoveries under the Plan.

e Second, even if you opt out of the third-party releases, the Plan still proposes to release the Debtor’s causes
of action against the Released Parties. These “Debtor Releases” are described in Section IV.C of this
Disclosure Statement, and they may impact some of your claims, particularly if your claims derive from these
Estate causes of action,

s  Third, if you elect to receive an Expedited Distribution of $5,000, you may not opt out of the third-party
releases. '

e Finally, the Plan contains “gatekeeping provisions” that will require you to seek permission from the
Bankruptcy Court before you are allowed to pursue your individual direct claims (if any) against the Released
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Parties. These components of the Plan ensure consistency and predictability in rulings so that competing
courts do not issue conflicting rulings about what claims have and have not been released. These provisions
ean that the Bankruptcy Court will decide if you are allowed to pursue your claim. If you have a claim that
is different and independent from the Estate’s claims (which are all being resolved and released through the
Global Settlement), then the Bankruptcy Court’s gatekeeping provisions will ensure that you can pursue your
claims. Because the question of whether a claim is a direct individual claim can be a complex-legal issue,
the Debtor and the Committee recommend you seek advice from bankruptcy counsel on this issue if you are
considering choosing to opt out.

WHERE DO I SEND MY BALLOT OR OPT-OUT FORM?

Your ballot or opt-out form should be mailed to KCC, the Debtor’s Solicitation Agent. Alternatively, you
may fill out your ballot online using the electronic key and password mailed to you.

YOUR BALLOT OR OPT-OUT FORM WILL NOT BE COUNTED IF YOU SEND IT TO THE
BANKRUPTCY COURT OR ANYONE OTHER THAN KCC.

DOES THIS PLAN PREVENT ME FROM HAVING MY DAY IN COURT?
No. If the Plan is approved, you will still be entitled to your day in court.

If you have a Personal Injury Claim and decline all settlement proposals, you will be allowed to continue
your lawsuit outside of the Bankruptcy Court. There may or may not be insurance to cover your claim, depending on
the nature of the claim, where the injury occurred, and the number of other potential claims that are asserted under the
same policies.

If you have a Non-Personal Injury Claim, the Liquidation Trustee will attempt to seftle your clan'n after the
Effective Date. If you cannot reach an agreement with the Liquidation Trustee, you can have your claim heard by the
Bankruptcy Court, after full notice and an evidentiary hearing.

Under either scenario, the Plan offers you optlons without llrmtmg your rights to have your day in court, if
that is what you desire.

DO INEED TO HIRE AN ATTORNEY TO EXPLAIN MY OPTIONS TO ME?

While this Disclosure Statement was prepared in plain English to make it easier for creditors to understand,
the Debtor and Committee encourage all parties to seek legal counsel before making any decisions.

If you need help filling out your ballot, you are welcome to call KCC, the Debtor’s Claims Agent, at
(866) 967-0491 (Toll-Free) or (310) 751-2691 (International). Please note, however, that KCC, as well as counsel to

the Debtor and counsel to the Committee, are not your attorneys and cannot offer you legal advice.

If you want to object to the Plan or this Disclosure Statement, the Debtor and the Committee encourage you to
hire counsel to file an appearance on your behalf.

WHAT ARE THE DEADLINES FOR ME TO RESPOND?
Below are the key dates and deadlines relevant to the Plan:
¢ Ballots and Opt-Out Forms Due: February [e], 2024
s  Confirmation Objection Deadline: February [e], 2024
¢  Hearing to Consider Confirmation of the Plan: March [e], 2024

THIS DISCLOSURE STATEMENT MAY NOT BE RELIED UPON FOR ANY PURPOSE OTHER THAN AS
A DESCRIPTION OF THE PLAN AND THE CHAPTER 11 CASE, AND NOTHING CONTAINED HEREIN

vii
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SHALL CONSTITUTE AN ADMISSION OF ANY FACT OR LIABILITY BY ANY PARTY, OR BE
ADMISSIBLE IN ANY PROCEEDING INVOLVING THE DEBTOR OR ANY OTHER PARTY, OR BE DEEMED
CONCLUSIVE EVIDENCE OF THE LEGAL EFFECT OF THE PLAN ON HOLDERS OF CLAIMS OR
INTERESTS. CERTAIN INFORMATION CONTAINED IN THIS DISCLOSURE STATEMENT IS, BY ITS
NATURE, FORWARD LOOKING, AND CONTAINS ESTIMATES, FORECASTS AND ASSUMPTIONS
WHICH MAY PROVE TO BE MATERIALLY DIFFERENT FROM ACTUAL RESULTS.

THE STATEMENTS CONTAINED IN THIS DISCLOSURE STATEMENT ARE MADE AS OF THE DATE
HEREOF UNLESS ANOTHER TIME IS SPECIFIED. NEITHER DELIVERY OF THIS DISCLOSURE
STATEMENT NOR ANY EXCHANGE OF RIGHTS MADE IN CONNECTION WITH THE PLAN SHALL,
UNDER ANY CIRCUMSTANCES, CREATE AN IMPLICATION THAT THERE HAS BEEN NO CHANGE IN
THE INFORMATION SET FORTH HEREIN SINCE THE DATE OF THIS DISCLOSURE STATEMENT OR THE
DATE ON WHICH THE MATERIALS RELIED UPON IN PREPARATION OF THIS DISCLOSURE
STATEMENT WERE COMPILED.

THE INFORMATION CONTAINED IN THIS DISCLOSURE STATEMENT HAS NOT BEEN SUBJECT TO
A CERTIFIED AUDIT OR INDEPENDENT VERIFICATION. THE INFORMATION CONTAINED HEREIN
AND THE RECORDS KEPT BY THE DEBTOR ARE NOT WARRANTED OR REPRESENTED TO BE
WITHOUT INACCURACY.

NO REPRESENTATIONS OR ASSURANCES CONCERNING THE DEBTOR OR THE PLAN ARE
AUTHORIZED BY THE DEBTOR OTHER THAN AS SET FORTH IN THIS DISCLOSURE STATEMENT AND
THE EXHIBITS ATTACHED HERETO, INCORPORATED BY REFERENCE OR REFERRED TO HEREIN,
ANY REPRESENTATIONS OR INDUCEMENTS MADE BY ANY PERSON OTHER THAN THOSE
CONTAINED HEREIN SHOULD NOT BE RELIED UPON. ANY SUCH ADDITIONAL REPRESENTATIONS
OR INDUCEMENTS SHOULD BE REPORTED T(O COUNSEL TO THE DEBTOR AND THE COMMITTEE.

THE SECURITIES AND EXCHANGE COMMISSION HAS NEITHER APPROVED NOR DISAPPROVED
THIS DISCLOSURE STATEMENT, NOR HAS IT PASSED UPON THE ADEQUACY OR ACCURACY OF THE
STATEMENTS CONTAINED HEREIN. )

All capitalized terms used but not otherwise defined herein shall have the meanings ascribed to those terms in the
Plan. '
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impaired, as they are not entitled to receive aﬁy distribution under the Plan. As a result, Holders of Interests in Class
7 are conclusively deemed to have rejected the Plan. The Debtor and Committee are seeking the votes of Holders of
Claims in Classes 3, 4, 5, and 6.

E. Voting and Opt-Out Rights
1. Voting on the Plan

Holders of Claims in Classes 3, 4, 5, and 6 are impaired under the Plan and are entitled to vote to accept or
reject the Plan. A Ballot casting a vote on the Plan may be disregarded if the Bankruptcy Court determines, after
notice and a hearing, that such Ballot was not solicited or procured in good faith or in accordance with the provisions
of the Bankruptey Code.

2, Opt-Out Rights

The Plan provides third-party releases for certain insider and related parties, including YesCare, CHS TX,
Geneva Consulting, M2 LoanCo, Perigrove, Perigrove 1018, and other related entities and individuals, as more fully
described in Section III.B below captioned “Global Settlement,” Schedule 4 attached hereto, and in Article IV.B of
the Plan. If any Holder of a Claim or Interest does not wish to consent to a release of its individual claims and causes
of action (if any) against the third parties proposed to be released, the Ballot or Opt-Out Form you received allows
you to opt out of the third-party releases, as long as you do not select the Expedited Distribution option. However, if
you choose to opt out, (if) you will forfeit your allocation of (a) the $37,000,000 settlement payment being made as
consideration for the third-party release, and (b) any cash remaining in the ERC fund after payment of priority federal
tax claims; and (ii) you will not receive a release from the Debtor or the other releasing parties. Because you will be
giving up these rights by ¢hoosing to opt out, the Debtor and the Commrittee encourage you to consult with an attorney
in making this decision.

F. Confirmation and Consummation

There are two methods by which a plan may be confirmed: (i) the “acceptance” method, pursuant to which
all impaired classes of claims and interests have voted in the requisite amounts te accept the plan and the plan otherwise
complies with section 1129(a) of the Bankruptcy Code; and (ii) the “cram-down” method under section 1129(b) of the
Bankruptcy Code, which is available even if classes of claims vote against the Plan,

1. Acceptance of the Plan

A plan is accepted by an impaired class of claims if the holders of at least two-thirds (34) in amount and more
than one-half (/%) in number of the allowed claims in such class actually voting vote to accept the plan. A plan is
accepted by an impaired class of equity interests if holders of at least two-thirds (35) in amount of allowed equity
interests in such class actually voting vote to accept the plan.

BALLOTS THAT ARE SIGNED BUT THAT DO NOT EXPRESSLY INDICATE EITHER AN
ACCEPTANCE OR REJECTION OF THE PLAN, OR INDICATE BOTH AN ACCEPTANCE AND A
REJECTION OF THE PLAN, WILL BE DISREGARDED.

In addition to this voting requirement, section 1129 of the Bankruptcy Code requires that a plan be accepted
by each holder of a claim or equity interest in an impaired class entitled to vote or that the plan otherwise be found by
the bankruptcy court to be in the best interests of each holder of a claim or equity interest in such class (see discussion
of “Best Interests Test” below).

2. Confirmation Without Acceptance by All Impaired Classes

Under section 1129 of the Bankruptcy Code, the Proponents have the right to seek confirmation of the Plan
notwithstanding the rejection of the Plan by a class of Claims.
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A plan may be confirmed notwithstanding its rejection by one or more classes of claims or equity interests
if, in addition to satisfying the applicable requirements of section 1129(a) of the Bankruptcy Code, the plan (1) is “fair
and equitable” with respect to each class of claims or equity interests that is impaired under, and has not accepted, the
plan and (2} does not “discriminate unfairly.”

A plan is “fair and equitable” under the Bankruptcy Code with respect to a dissenting class of unsecured
claims if, with respect to such dissenting class either (a) the plan provides that each holder of a claim of such class
receive or retain property of a value equal to the allowed amount of such claim, or (b) no holders of junior claims or
equity interests receive or retain any property under the plan on account of such junior claims or interests.

This fair and equitable standard, also known as the “absolute priority rule,” requires, among other things, that
unless a dissenting unsecured class of claims or equity interests receives full compensation for its allowed claims or
allowed interests, no holder of claims or interests in any junior class may receive or retain any property under the plan
on account of such claims or interests. The Proponents believe that if a non-consensual confirmation is necessary, the
requirements for non-consensual confirmation will be met and the Plan will be confirmed despite its rejection by any
impaired dissenting Class of Claims. .

. The requirement that a plan not “discriminate unfairly” means, among other things, that a dissenting class
must be treated substantially equally with respect to other classes of equal rank. The Proponents believe that the Plan
meets this requirement with respect fo any Class of Claims that might reject the Plan, because classes of equal rank
are treated equally under the Plan.

3. Best Interests Test

Notwithstanding acceptance of the Plan by each impaired Class, in order for the Plan to be confirmed, the
Bankruptcy Court must determine that the Plan is in the best interests of each Holder of a Claim or Interest in an
impaired Class who has not voted to accept the Plan. Accordingly, if an impaired Class does not unanimously accept
the Plan, the best interests test requires the Bankruptcy Court to find that the Plan provides for each Holder of a Claim
or Interest in such Class to receive or retain on account of such Claim or Interest property of a value, as of the Effective
Date of the Plan, that is not less than the amount each such Holder would receive if the Debtor was tiquidated under
chapter 7 of the Bankruptcy Code on such date.

In this case, the Debtor is liquidating, As a result, and by implication, constituents will receive under the Plan
at least what they would otherwise receive if the chapter 11 case was converted, and the Debtor was liquidated in
chapter 7. To demonstrate compliance with the best interests test, the Debtor, with the assistance of its financial
advisor, prepared the liquidation analysis attached hereto as Schedule 1. The liquidation analysis shows that the value
of the distributions to Holders of Allowed Claims under the Plan would be the same or greater than under a
hypothetical chapter 7 liquidation. Accordingly, the Proponents believe that the Plan is in the best interests of creditors.

II. Background and Events Leading Up to Chapter 11
A. Corizon’s Business and Operations Before the Perigrove 1018 Acquisition

1. General Operations

The Debtor was formerly known as Corizon Health, Inc. and will be referred to as “Corizon” within this
Section II as to events occurring prior to the May 5, 2022 Divisional Merger for narrative efficiency, ease of reference,
and to avoid confusion as to the corporate changes going into effect on that date.

Corizon was a nationwide provider of correctional healthcare, providing services in multiple states across the
United States. In the ordinary course of its business, Corizon entered into agreements with various (typically
governmental) entities under which Corizon would provide, or arrange for the provision of, healthcare services to
- certain inmates or detainees of the contract counterparty.
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2. June 2020: Struggling Corizon Acquired as a “Distressed Asset” by The Flacks Group

For most of its history until the mid-2010s, Corizon’s business was financially successful. Near the end of
the decade, however, the company began to struggle due to the loss of key customer contracts and mounting liabilities,
largely driven by claims asserted by incarcerated individuals alleging mistreatment or inadequate healthcare. As a
result of Corizon’s dramatic decline in revenues, increase in asserted tort liabilities, and the impending maturity of its
institutional debt, it began to market itself for potential acquisition by companies interested in “distressed”
investments.

In June 2020, the Flacks Group acquired Corizon. The Flacks Group is an investment company that focuses
on “discounted assets” and has publicly portrayed itself and its principal as being willing to invest in assets that other
investors “wouldn’t touch.” Upon information and belief, the Flacks Group acquired Corizon’s operations and its
existing debt for approximately $10 million. For the sake of clarity, the Debtor and the Committee do not believe,
based on their extensive investigations, that there is any relationship or connection between the Flacks Group and
Perigrove. - : :

The acquisition transaction was structured to minimize the cash investment the Flacks Group made in the
company. At the time of the transaction, Corizon’s internal documents show that it was indebted to third-party
institutional lenders for over $100 million in secured funded debt resulting from transactions that originated in or prior
to 2017.

Upon and immediately following the acquisition, the Flacks Group established the following organizational
structure for Corizon and its corporate family: :

The Flacks Group

]

M2 HoldCo, LLC

o
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In this Bankruptcy Case, questions have been raised about the identity of M2 LoanCo, LLC (“M2 LoanCe™) and other
related parties. M2 LoanCo was established in 2020 by the Flacks Group as part of its transaction to acquire the
secured funded debt instruments previously held by third-party institutional lenders. M2 LoanCo asserts that as of
February 28, 2022, the amount of secured debt owed by the Debtor to M2 LoanCo was in excess of $97.8 million.
The Committee disputes M2 LoanCo’s characterization of the debt for a number of reasons, including without
limitation the fact that the Flacks Group acquired it for pennies on the dollar using, in part, Corizon’s existing funds.
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The Committee disputes any assertion that the purported lender-borrower relationship between M2 LoanCo and the
Debtor was genuine and believes that the purported debt obligation was canceled and/or converted to equity by the
actions, transactions, course of dealing, tax filings, and statements of the Debtor and M2 LoanCo.! Schedule 4
attached hereto provides additional information about M2 LoanCo and other related parties.

3. November/December 2021: Flacks Group Fails to Improve Corizon’s Finances and Plans a
Bankruptcy Filing Before Pivoting to a Sale to Perigrove 1018.

The Flacks Group was unsuccessful in its efforts to improve the company’s financial performance or prevent
its further decline. By the third quarter of 2021, Corizon’s business was struggling even more than when The Flacks
Group had acquired it. The company had lost its three largest company contracts and was facing millions of dollars
in tort and contract liabilities stemming from alleged inadequate care at the facilities it served and the impact of its
dwindling revenues on performance of obligations.

As a result, the Flacks Group began exploring sale opportunities, debt restructuring, and bankruptey (either
chapter 11 or chapter 7). Although Corizon’s revenues had continued to decline, the Flacks Group seemed to view
Corizon’s pharmacy subsidiary—an entity called PharmaCorr, LLC (“PharmaCorr”}—as a potentially profitable
standalone business. -

To extract value from PharmaCorr, the Flacks Group effectuated a series of transactions designed to split off
and sell PharmaCorr, then file bankruptcy cases for Corizon and its related entities.? In late November and early
December 2021, just a few weeks before the Flacks Group had planned to file those bankruptcy cases, members of
the Flacks Group were introduced to Isaac Lefkowitz and other investors as potential buyers for PharmaCorr.

Though their initial interest was in PharmaCorr, Mr. Lefkowitz and other investors quickly shifted focus to a
potential acquisition of all of the Debtor-related entities the Flacks Group owned, including Corizon and its
subsidiaries, M2 LoanCo, and PharmaCorr, among others. ’

After approximately a week of negotiations, Mr. Lefkowitz and the other investors in ah entity called
Perigrove 1018, LLC (“Perigrove .1018"), acquired the entire portfolio of companies from the Flacks Group. The
Committee believes Perigrove 1018 was able to acquire the companies for a nominal sum, likely due to the financial
uncertainty discussed above. Rather than directly acquiring the operating companies or M2 LoanCo and M2 HoldCo,
Perigrove 1018 acquired the parent companies reflected in the chart above and with them, the entirety of the Corizon
operation.

As of December 7, 2021, Perigrove 1018 owned or controlled Corizon and all its owners and affiliates ‘
illustrated in the chart above, including: (1) M2 HoldCo, LLC, which itself owned M2 EquityCo, LLC and M2
LoanCo, LLC (2) Valitds Intermediate Holdings, Inc., which itself owned Valitas Health Services, Inc., Corizon
Health, Inc., Corizon Health of New Jersey, LLC, and Corizon, LLC; and (3) M2/PharmaCorr Holdings, LLC, which
owned PharmaCorr. Perigrove 1018’s ownership structure of the Corizon entities is demonstrated in the following
chart:

! M2 LoanCo disputes the Committee’s characterization. Regardless, this dispute would be resolved under the Global
Settlement. ' ’

? The Committee believes the Estate may have claims against the Flacks Group and Michael Flacks related to its spin-
off of PharmaCorr. Those claims, if any, are not being released as part of the Global Settlement.

6
4858.2762-0744



Case 23-90086 Document 1349-1 Filed in TXSB on 02/13/24 Page 11 of 104
Case 23-90086 Document 1071 Filed in TXSB on 10/27/23 Page 20 of 177

Perigrave E018, LIT

3

M2 HaldCz. LLC

1
L. h|
#42 foanCo. LLC M2 EquityCo, LEL B
Yaltis intermediates Holdings, Ind,
Valitis Beafth Services, Ino,
Lorizen Health, Inc.
X
r !
Coriten, LT Caorlzon Health of fiew Jersey, LEX
B. Perigrove 1018 Takes Over Corizon and Transfers Funds from Corizon Accounts to Perigrove 1018
Related Parties.
1. At Isaac Lefkowitz’s Direction, Corizon Sends $3 Million to Perigrove 1018 Related Party

Geneva Consulting Days After Acquisition.

Perigrove 1018 did not move forward with the bankruptcy filing the Flacks Group had planned. Instead,
Perigrove 1018 placed Mr. Lefkowitz in charge of the entities it had acquired and planned to move forward with the
company’s business. Mr. Lefkowitz’s first actions at Corizon included directing Corizon’s immediate parent (Valitas
Health, Inc.) accountants to enter into a Consulting Agreement with related entity Geneva Consulting, LLC
(“Geneva”) and directing Corizon’s accountants to transfer $3 million to Geneva. Geneva shares common directors
with Perigrove 1018 and the Committee believes Geneva is owned, directly or indirectly, by Perigrove 1018 and its
principals. Additional detail about the relationship between these entities can be found at Schedule 4.

Under the Consulting Agreement with Geneva, the company made an initial retainer payment of $3 million
payment referenced above and five subsequent monthly payment of $500,000 each month in return for “Corporate
Restructuring” services. Mr. Lefkowitz executed the agreement on behalf of Valités Health and another individual
listed as a director on Perigrove’s website at the time, executed the agreement on behalf of Geneva. Though the
agreement referenced only “Corporate Restructuring,” Mr. Lefkowitz described the role of Geneva in e-mails to at
least one Corizon executive as relating to ongoing litigation claims. The executive questioned the necessity of the
payment. Mr. Lefkowitz subsequently terminated the executive’s employment.

3 Asg discussed in greater detail herein, the Debtor and the Committee have each engaged in extensive investigations
of the Debtor’s potential causes of action against insiders, affiliates and third parties. This section provides the factual
background for the approximately $29 million in specific transfers of funds the Debtor and the Committee identi.lﬁed
as giving rise to potential causes of action against Perigrove 1018, its directors and related parties, and the other parties
to the Global Settlement.
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!

The Southern Center for Human Rights (“SCHR”) is a nonprofit law firm
dedicated to advancing equality, dignity, and justice for people impacted by the
criminal legal system. Through litigation and advocacy, SCHR has worked for over
45 years to defend the civil and human rights of incarcerated people, ensure humane
conditions of confinement in jails and prisons, and end degrading law enforcement
practices. In light of its experience, SCHR has a unique perspective on the issues
raised in this case, including the due process rights of people in prisons and jails,
and an interest in ensuring that those rights are protected in any context, including
bankruptcy court.

ARGUMENT

Since its formation in 2011, Corizon (the Debtor’s corporate predecessor) was
one of the nation’s largest providers of correctional health care services in the United
States, ﬁt one point responsible for delivering health care to over 300,000 people
incarcerated in state prisons and county jails across the country. Doc. 75 at 3. For
over a decade, Corizori maximized profits by systematically providing substandard
care—and sometimes no caré at all—subjecting inc‘arcerated people to a substantial
risk of serious harm and death. Indeed, a federal district court found that the State of
Arizona’s prison health care system, which Corizon was responsible for
administering between 2013 and 2019,. “is plainly grossly inadequate.” Jensen v.

Shinn, 609 F. Supp. 3d 789, 796 (D. Ariz. 2022). As the Court detailed in its 200-
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page opinion, multiple incarcerated people died or were seriously harmed as a direct
result of Corizon’s failure to provide timely and adequate health care. See id. at 815-
16, 818-22, 827-30, 903 n.70. Many more suffered prolonged and preventable pain
and suffering. /d.

The harm that Coﬁzon perpetrated while serving as the health care provider
in Arizona reflects a well-documented pattern of neglect and deliberate indifference
to the lives of the incarcerated people. See, e.g., Jones v. Cnty. of Kent, Judgment,
ECF No. 244, No. 1:20-cv-36, (W.D. Mich. 2022) ($6.4 million judgment in
wrongful death action against Corizbn for deliberate indifferent to incarcerated
p,ersoﬂ’s alcohol withdrawal); fithn v. Corizon Health, Inc., Tudgment, ECF No.
109, No. 3:16-CV-02235-AA, (D. Or. Mar. 13, 2018) ($10 million judgment in
wrongful death action against Corizon for its deliberate indifference to incarcerated
person’s severe, progressing, and life-threétening opioid withdrawal); Oyenik v.
Corizon Health Inc., 696 F. App’x 792, 794 (9th Cir. 2017) (finding that incarcerated
person had provided proof of at least a dozen instances of Corizon denying or
delaying consultations, biopsies, and radiation treatment for prostate cancer over the
course of almost a year); New York City Department of In?estigation, Investigation
Finds ngniﬁcant Breakdowns by Corizon Health Inc., the City-Contracted Health
Care Provider in the City's Jails, and a Lack of Oversight by the City Correction

and Health Departments (June 2015), (finding that Corizon’s failure to screen and
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supervise staff “cannot be disassociated from the illegal activity and inmate deaths
and injuries that have occurred”).”

Facing mounting liability for that pattern of unlawful conduct, in mid-2022,
Corizon began to take steps to effectuate a financial and corporate scheme designed
to evade as much liability as possible for over a decade of egregious behavior.
Corizon exploited a quirk in Texas corporate law to do what is now colloquially
known as the “Texas Two-Step.” See Jackson v. Corizon Health Inc., 2022 WL
16575691, at *1 (E.D. Mich. Nov. 1, 2022); Michael Francus, Texas Two-Stepping
Out of Bankruptcy, Mich. L. Rev. Online (June 11, 2022). Step One: Corizon
effectuates a divisional merger under Texas corporate law where it splits itself into
two new corporate entities: Tehum Care Services Inc. (“Bad Co.”) and CHS TX
(“Good Co.”). Corizon dumps all its outstanding liabilities and one million dollars
into Bad Co. and put all assets—including all employees, active contracts, real
estate, équipment and most of its cash—into Good Co.? Step Two: Liability-laden
Bad Co. declares bankruptcy. Meanwhile, the Good Co. entity—with all the asséts—
rebrands itself as YesCare and continues business as usual, free from most debt and

liabilities. Through this manipulation of Texas corporate law and the bankruptcy

2 Available at https://www.nyc.gov/assets/doi/press-releases/2015/jun/prl 6corizonrpt_61015.pdf.
3 Good Co.—or CHS TX—remained owned by the same, sole shareholder as Corizon, and was
managed by the same CEO and Chair, Sara Tirshwell, that had managed Corizon prior to the
divisional merger. Id. :
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process, Corizon has effectively shielded its assets from its creditors. It has also
secured an expansive stay of civil cases not just against itself, but also against
correctional entities that are indemnified by Corizon. Justice for incarcerated and
formerly incarcerated people—as well as many other creditors—has ground to a halt.

Section I of this brief explains that incarcerated creditors face unique obstacles
that impinge on their right to appear and be heard in these proceedings. These unique
obstacles demand careful consideration in deciding how to best protect the rights of
incarcerated people in thesc proceedings.* Section IT argues that the Bar Date Order
fails to protect incarcerated people’s right to notice, and Section III argues that the
Court’s process for handling pro se motions must meaningfully protect incarcerated
people’s right to notice and an opportunity to be heard. Finally, Section IV explains
how the DIP financing agreement, if ordered, will significantly reduce, or even
eliminate, the ability of incarcerated creditors to recover. The Court should delay
entering a final DIP order until it is satisfied that it has complied with incarcerated
creditors’ due process rights.

L. INCARCERATED CREDITORS FACE UNIQUE OBSTACLES THAT
IMPINGE ON THEIR RIGHT TO APPEAR AND BE HEARD IN
THESE PROCEEDINGS

4 Amici do not concede that this case is properly in bankruptcy court.
8
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context of bankruptcy proceedings, for which there are often complex procedural
rules and questions of corporate law fhat make the proceedings difficult for even
non-bankruptcy lawyers to fully understand, much less pro se litigants with low
literacy levels.

Amici ask that the Court take note of these barriers when deterthining how to
protect incarcerated creditors’ right to notice and the opportunity to meaningfully
participate in these proceedings. Bankruptcy proceedings raise unique due process
concerns because they attempt to resolve all claims against the debtor. The due
process required to resolve and preclude an incarcerated person’s claim is naturally
different (and more robust) than the due process required to facilitate an incarcerated
person’s general access to the courts. As discussed in Sections 11 and I, it is within
the Court’s power and discretion to enact additional safeguards in these proceedings
to protect incarcerated creditors” due process rights.

II. THE COURT’S BAR DATE ORDER FAILS TO PROTECT
INCARCERATED CREDITORS’ DUE PROCESS RIGHTS

The Court’s Bar Date Order fails to establish a sufficiently robust notice plan
that would adequately protect the due process rights of all incarcerated creditors. Doc.

499. “An elementary and fundamental requirement of due process in any proceeding

(national survey of almost 40,000 prisoners incarcerated in more than 200 state and federal prisons,
including at least one facility located in each state).
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which is .to be accorded finality is notice reasohably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and afford
them an opportunity to present their objections.” Mullane v. Cent. Hanover Bank & Tr.
Co., 339 U.S. 306, 314 (1950). In bankruptcy proceedings, the application of due
process requirements “depends on the specific cﬁc@sMces of each creditor, and
bankruptcy courts have distingnished the requisite notice that must be given to ‘known’
creditors and ‘unknown’ creditors.” In re Placid Oil Co., 463 B.R. 803, 816 (Bankr.
N.D. Tex. 2012), aff’d, 753 F.3d 151 (5th Cir. 2014). Generally, “known” creditors
must receive actual noticc; while “unknown creditors” may receive only constructive
notice. See Chemetron Corp. v. Jones, 72 F.3d 341, 345 (3d Cir. 1995).

In this case, the Bar Date Order fails to satisfy due process requirements in two
ways. First, the list of creditors who will receive actual notice is underinclusive because
it includes only incarcerated creditors with pending litigation. There is likely a
significant group of incarcerated creditors who have previously notified
Corizon/Tehum of their claims, but who have not filed a lawsuit in state or federal court.
These creditors are “known” creditors who require actual notice. Second, the Bar Date
Order’s provisions on notice by publication are insufficient to provide meaningful
constructive notice to any incarcerated creditor wﬁose identity is unknown.

A. Incarcerated People Who Filed Medical Grievances with Corizon
Pre-Petition Are “Known” Creditors Entitled to Actual Notice

15
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The Bar Date Order requires Corizon/Tehum to mail notice of the bar date
“only to its known creditors.” Doc. 499 at 5. TheVOrder does nét describe what
efforts Corizon/Tehum must make in identifying known creditors, although it does
list the categories of people who will receive actual notice. Incarcerated creditors
explicitly fall into a single category:'® “all entities who are party to active litigation
with the Debtor.” Id. at 6. This approach will result in a significant number of known
incafcerated creditors faﬂing to receive actual notice.

Incarcerated creditors need not have filed suit in order to have a claim against
Corizon/Tehum. The Bankruptcy Code defines “creditor” as “an entity that has a
claim against the debtor,” and defines “claim” as “a right to payment, whether or not
such right is reduced to judgment . . . or unsecured.” 11 U.S.C. § 101(5), (10). “The
legislative history of the Bankruptcy Code indicates that Congress intended the term
“claim” to be given a broad interpretation so that “ali legal obligations of the debtor,
no matter how remote or contingent will be able to be dealt with in the bankruptcy
case.” In re Placid Oil Co., 463 B.R. at 812. In the Fifth Circuit, a claim arises “at
the time of the debtor’s negligent conduct forming the basis of liability.” /d. at 813.

In this case, there are possibly hundreds or thousands of incarcerated people who

10 The list also includes a catch-all category: “all creditors and other known holders of Claims
against the Debtor,” but the Order does not specify how those creditors will be identified.
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were harmed by Corizon’s negligent conduct and thus have a claim, even if they
have not yet filed suit.

Using active litigation as a proxy for identifying all known incarcerated
creditors is particularly inadequate given that, under federal law (and many times,
also state law), incarcerated people must exhaust administrative femediés before
filing a civil suit. See 42 U.S.C. § 1997e(a); Mich. Comp. Laws § 600.5503; Mo.
Rev. Stat. § 506.3840. This barrier to accessing the civil court system means that the
number of incarcerated creditors with active lawsuits is in no way a true reflection
of how many incarcerated people have a claim against Corizon. For example, until
mid-November 2021, Corizon provided health care to approximately 23,000 people
incarcerated by the Missouri Department of Corrections. Keith Sanders, Centurion .
Health Supplants Corizon in Missouri After Court Ruling, Prison Legal News, (Apr.
1, 2022).1! Currently, Corizon/Tehum he;s only identified 28 currently or formerly
incarcerated creditors (or their estate) in Missouri. Doc. 481 at 43-66. Notably,
Missouri has a five-year statute of limitations for personal injury actions, including
_Section 1983 claims. Mo. Rev. Stat. § 516.120(4); Sulik v. Taney Cnty., Mo., 393

F.3d 765, 767 (8th Cir. 2005). Thus, there may be hundreds, if not thousands, of

11 Available at https://www.prisonlegalnews.org/news/2022/apr/ 1/centurion-health-supplants-
corizon-missouri-after-court-ruling/.
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incarcerated people with viable claims against Corizon/Tehum beyond those with
active litigation,

Corizon/Tehum has the ability to ascertain the identities of additional
incarcerated creditors. Correctional facilities administer internal grievance processes
through which incarcerated people can raise complaints relating to their conditions
of confinement, including the provision of inadequate health care; it is this process
that must be exhausted before filing suit. See 42 U.S.C. § 1997¢(a). Under at least
some of its contracts with correctional institutions, Corizon was explicitly
responsible for establishing policies and procedures for addressing grievances
related to health care. See e.g.,, Exhibit A at 30. Corizon was also required to
aggregate grievance data in some form. See id. (requiring Corizon to “generate and
provide to the Jail Commander a monthly report of complaints received. The reports
should include, at a minimum, inmate name and identification number, date the
complaint was received, complaint description, date of response, and a brief
description of the resolution.”) Corizon/Tehum should use this grievance data to
identify additional incarcerated creditors who have claims against it.

Gtiven the historic volume of litigation against it, both from individual litigants
and in larger prison conditions cases alleging that the care Corizon provided was
systemically inadequate, as well as the number of grievances routinely lodged

against it, Corizon/Tehum knows that the number of incarcerated people with claims
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against it well exceeds the number of lawsuits currently pending. These incarcerated
creditors are entitled to actual notice. See In Matter of Motors Liquidation Co., 829
F.3d 135, 159 (2d Cir. 2016) (“If the debtor knew or reasonably should have k:nqwn
about the claims, then due process entitles potential claimants to actual notice of the
bankruptcy proceedings.”).

For these reasons, the Court should order Corizon/Tehum to engage in a
meaningful effort—including, but not necessarily limited to, a review of grievances
filed by Corizon patients, of pending litigation in federal and state court, and notices
of ciaims filed in accordance with state law—to identify additional known
incarcerated creditors who, consistent with due process, are entitled to actual notice
of the bar date. See Chemetron, 72 F.3d at 345. Actual notice should be provided, and
the Court should consider whether, in light of the delay in identifying these additional
known creditors, the bar date should be extended.

B. Due Process Requires Constructive Notice Efforts that Exceed
One-Time Publication in Prison Legal News

The constructive notice efforts required under the Bar Date Order do not
adequately protect the due process rights of | incarcerated creditors. Although
constructive notice by publication may satisfy due process, that notice must still be
“reasonably calculated, under all of the circumstances, to apprise interested parties

of the pendency of the action and afford them an opportunity to present their
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objections.” Placid Oil, 463 B.R. at 816-17. The Bar Date Order requires
Corizon/Tehum to publish the bar date notice “on one occasion in the national
edition of the Wall Street Journal, the New York Times, and Prison Legal News.”
Doc. 499 at 7. But as Corizon/Tehum is well aware, incarcerated people cannot
freely access most periodicals; and it is doubtful that all of the prisons and jails in
jurisdictions where Corizon has operated subscribe to the Journal or the Times.
Furthermore, some correctional facilities and systems ban the circulation of Prison
Legal News (PLN). _See Prison Legal News v. Secretary, Florida Dep’t of Cdrrs.,
890 F.3d 954 (11th Cir. 2018). Even if an incarcerated creditor has access to PLN,
which is published only monthly, by the time the relevant edition is circulated inside
correctional facilities, incarcerated creditors will likely have less than two months to
obtain and file a proof of claim béfore the August 14, 2023, bar date. See Doc. 499
at 2.
Given the 1’mique circumstances of incarcerated people, more robust notice is
warranted, particularly if the Court does not require actual notice to be given to
hundreds of other known incarcerated creditors with pre-petition claims. The Purdue
Pharmaceutical bankruptcy provides a useful reference for ilow extensive a notice
'plan could be. In that case, notice reached an estimated ninety-five percent of all
adults in the country through a variety of means beyond publication in periodicals,

with an average message frequency exposure of six times. Supp. Decl. Jeanne C.
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Finegan, In re Purdue Pharma L.P., et al., No. 19-23649, Doc. 1179 at 3 (Bankr.
S.D.N.Y. 2019). Of note, in addition to mailing actual notice and the applicable
proof of claim form to known creditors, Purdue created a two-page, full-color
summary flyer that was mailed to every prescriber of Purdue brand name
medications, as well as third-party organizations and community organizers likely
to interact with the impacted creditor population. Id. at 4, 10.

A similar approach could and should be taken in this case. For example:

* Recognizing the low literacy and education rates pervasive throughout
the criminal legal system, the Court should order Corizon/Tehum to
create materials that use plain, easy to understand language. Like in the
Purdue bankruptcy, Corizon/Tehum could create a flyer that explains, at
a minimum, who Corizon is and the dates during which it provided health
care services in that jurisdiction and at which facilities, what a “claim”
is, what a “proof of claim” is, who can file a claim, what a creditor’s basic
rights are, and how to request-a proof of tlaim form. See Exhibit B
(informational flyer in Purdue bankruptcy). The Proof of Claim form
should also be simplified. These materials also must be translated into
non-English languages commonly spoken in the prison and jail facilities
where the company provided services, e.g., Spanish, Haitian Creole,
Vietnamese, or other languages. Notice must also be provided to people
in prison/jail facilities in formats accessible to people with disabilities,
e.g., audio recordings for people with vision impairments or who are
blind, and video recordings of American Sign Language for people who
are d/Deaf, as required by federal disability laws.

* Recognizing that the impact of notice by publication will be negligible
under the current Order, the Court should order Corizon/Tehum to
identify additional means for distributing notice. Corizon/Tehum should
identify legal service providers and community organizations who work
with currently and formerly incarcerated people in the jurisdictions
Corizon/Tehum formerly served and provide them with physical and
electronic copies of an informational flyer for widespread distribution.
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Amici have no doubt that, if asked for assistance, numerous organizations
would answer the call to help disseminate this information.

e Recognizing incarcerated people’s inabilitf to access legal information
and legal documents, the Court should accept handwritten Proofs of
Claim even if they do not conform substantially with the official form.
. THE COURT’S PROCEDURES FOR CONSIDERING PRO SE
MOTIONS MUST AFFORD PRO LITIGANTS SUFFICIENT DUE
PROCESS
The Court held a status conference on May 11, 2023, to consider a collection
of pro se motions. Docs. 490, 548-49. At that hearing, counsel for the Debtor
represented to the Court that it had devised a procedure for handling pro se motions.
The proposal included excusing the Debtor from responding in writing and proposed
holding non-evidentiary hearings monthly. The Court indicated it would hold
recurring hearings to rule on pro se motions but would not hear any argument. As of
the date of this filing, that proposal has not been filed and cannot be scrutinized.

Like all other creditors, incarcerated creditors “may raise and may appear and
be heard on any issﬁe.” 11 U.S.C. § 1109(a). Amici ask the Court to consider the
barriers incarcerated people face in accessing the legal system and ensure pro se
litigants’ due process rights to notice and an opportunity to be heard are protected. See
supra Section I. Pro se litigants who file motions that raise difficult or important legal

questions should be given an opportunity to be heard by the Court in the same way a

non-pro se or non-incarcerated litigant would have the opportunity to be heard. And
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IN THE UNITED STATES BANKRUPTCY COURT
- FORTHE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

In Re;
Tehum Care Services, Inc Case No: 23-90086 (CML)
CHAPTER 11
Debtor.
v
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United States Couits
Southem District of Texas

IN THE UNITED STATES BANKRUPTCY COURT ~ "'*FP.
FOR THE SOUTHERN DISTRICT OF TEXAs UL 312083

HOUSTON DIVISION . athan Ochsner, Clark of Court
In Re:
Tehum Care Services, Inc Case No: 23-90086 (CML)

CHAPTER i1

Debtor.
Anant Kumar Tripati Adv. Pro. No. 23-03072 (CML)
Plaintaff,
Vs.
Sarah Tirechwell at al

MOTION FOR INHERENT POWER AND RULE 11 SANCTIONS AGAINST
: COUNSEL AND DEFENDANTS

This motion seeks an order that may adversely affect you. If you
oppose the motion, you should immediately contact the moving
party to resolve the dispute. If you and the moving party cannot
agree, you must file a response and send a copy to the moving
party. You must file and serve your response within 21 days of
the date this was served on you. Your response must state why
the motion should not be granted. If you do not file a timely
response, the relief may be granted without further notice to
you. If .you oppose the motion and bave not reached an
agreement, you must attend the hearing. Unless the parties
agree otherwise, the court may consider evidence at the hearing
and may decide the motion at the hearing. Represented parties

should act through counsel. LA AR AR

2390086230801000000000004
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Plaintiff asks this court.for an order imposing inherent :'power and Rule 11

Sanctions against counsel and Defendants. In support thereof he submits.

PROOF OF COMPLIANCE

9 I served this motion on counsel, waited 30 days and then filed it. In re Rollings

2008 Bankr. Lexis 993 (Bankr. SD Tx March 31, 2008)

TABLE OF CONTENTS
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NONE OF THE COURTS THAT THESE LAWYERS REFER TO FOUND THE CLAIMS FRIVOLOUS OR

VEXATIOUS cevvvesesssmssmmsesssssssssesmsensnsasessoassssssonsiosessussaneessssasses remreecessasesesasesasm s snasesesess S T
WHO DID WHAT WHERE WHEN AND How HAS BEEN CLEARLY SET FORTH IN _
ECF 1 IN COMPLIANCE WITH RULES 8 AND 9o eteinininnnnstiserencnssmssissstsssssssasssseses 15

UNDER THE INJURY DISCOVERY RULE THEsE CLAIMS ACCRUED WHEN THE BANKRUPTCY WAS

FILED NOT WHEN 1 KNEW OF THE EVIDENCE .....cccscescesicsssmesercsssssnsnssssssansansssasesassssssonsassassansas 16

STRUCK HAS COME OUTRIGHT AND DECEIVED THIS JUDGE BY STATING THESE CLAIMS WERE

PREVIOUSLY LITIGATED ....cceuecemsecuissrsremmssmsronsssrrmnessasiasassrnssnanssnnnasaesstsnsansnssssansssanneassessssasans 17
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MEET AND CONFER

Debtor , Sara Tirschwell and Valitas, , GrayReed, Aaron M. Kaufman Esq,
Lydia R. Webb Esq, Amber M. Carson, Esq, Jason S. Brookner Esq; Norton
Rose Fulbright US LLP; Jason I. Blanchard Esq; Kristian W. Gluck, Esq;
Julie G. Harrison, Esq; Hayward PLLC; Mark A, Weisbart Esq; Melissa
Hayward Esq

9 1T contacted counsel for the Debtor and as Sara Tirschwell and Valitas have no

counsel, I also contacted them. I asked them to provide the following documents and
4
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they did not. I informed them these documenté, if they show, there was no fraud etc,

1 shall dismiss my cléjms.

a. Any facts, documents inforﬁ:tation submitted to counsei for the purpose of
filing the bankruptcy petition and schedules, to include notes metadata,
minutes of meetiﬁgs. See Il; re French, 162 BR 541, 548 (Bankr. D.SD.
1994) (information submiited to counsel to prepare bankruptey petition
and schedules, are not privileged.) \

b. Any emails -and metadaté on any emails and documents that discuss the
transfer of the bulk of the assets, the emlﬁloyees, active contracts, cash
equipment, real estate of Corizon, , including the bibliographic
information. |

¢. Any emails and metadata on any emails ahd documents that discuss
obta;i_ning from the United States and its agencies, funds for ﬁandemic
relief by Corizon, , including the bibliographic infqrmation.

d. Aﬁy email_.s ana ‘metadata on any emails and ‘.documents that discuss the
25 contracts cancelled or not renewed with Corizon, , including'the
;tJibli;)graphic information.

e. Any emails and metadata on any emails and documents were allegations
have been .made against Corizon for concealment of evidence, , including

the bibliographic information
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Any emails and metadata on any emails and doc?ument;s that bonuses
received by Corizon on its contracts no matter how the bonuses have been
la})eﬂed, , including the bibliographic information.

. Any emails and metadata on any emails and documents that discuss
sanctions against Corizon for litigation misconduct, including fbr failing to
disclose evidence in litigation, including court orders, including the
bibliographic inform_ation.

. Any emails and metadata on any emails and documents that assert
Corizon falsifying records, including the bibhoéapﬁc information.

Any documents submitted independent counse] to negotiate the loan;

Aﬂy _communications between Tehum, Corizon, _YesCare, CHS TX,
M2HoldCo,LLI.C; M2Loan Co, Inc, M2EquityCo LLC; Valitas Intermediate
Holdings, LL.C that concerns the bankruptecy ﬁh'ﬁg. and forming of Tehum,
Corizon, YesCare, CHS TX

. Any communications between any of the Defendants and Corizon.

Aﬁy communications between the liability insurer(s and C_orizon:

. Any cooperation agreements between Corizon, Wexford, Centurion,
ADCRR, Naphcare.

. Any infbrmatibn reviewed by Ankura, Russell Perry' that support or
contradict the Perry Declarations/ reports. |
. Any SEC VFinz‘!l Rule 201(4)-7 Advisers Act and 38a-1 Investment

Company Act, or any filings with any state and/or federal agencies by

6
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Tehum, Corizon, YesCare, CHS TX, M2H01dCo,LL=C; M2Loar-1 Co, Ing,
M2EquityCo LLC; Valitas intermediate Holdings, 2(;12-2023
p. Filings with any federal and/or state agén;:ies by Defendants as to prison
health care.2016-2023 |
~ q. Any compliance/noncompliance reports, as to the 25 Corizon contracts
cancelled.
r. Any reports submitted by Corizon, ADCRR as mandated by Parsons aka

Jensen, 1/1/16 to date.

QUINTAIROS PRIETO WOOD & BOYER ;NICHOLE ROWEY :LORI
METCALF ; JOSEPH SCOTT CONLON ;RENAUD COOK DRURY MESAROS
PA; KELLY JOAN MORRISSEY; MICHAEL E. GOTTFRIED ; PAUL CARTER
; DARYL JOHNSON ; JULIA ERWIN ;DIANE BOSCHUWEICZ; DANIEL P.

STRUCK ;STRUCK LOVE, BOJANOWSKI & ACEDO PLLC; SARAHL
BARNES ; BROENING OBERG WOODS & WILSON PC; GORDON & REES;
ANNIE C. MATTHEWS ESQ; MEGAN M. ADEYEMO ESQ; BRENT '
MARTINELLE ESQ;

9 I contacted counsel and asked them fo provide the following documents and they

did not. I informed them these documents, if they show, there was no fraud ete, I

shall dismiss my claims.

a. Any documents showing that the judges in the District Court, Ninth and
Third Circuits in the cases that are a subject of this litigation, found my

claims frivolous or vexatious as they allege; -
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not.

d.

e.

¥

b. Any documents showing the predicate acts in ECF 1, 4 were previously before

any of the courts they say previously adjudicated these cases.

LEXINGTON, ZEICHNER ELIMAN & KRAUSE LLP; YOAVM GRIVER ESQ,

MICHAEL S. DAVIS ESQ;

9 1 contacted counsel and asked them to provide the following documents and they
did not. I informed them these documents, if they show, that the insurer did not act

inappropriately, I shall dismiss my claims.

Any policies, guidelines, staﬁdards for issuing liability insurance coverége |
to healthcare providers.’

Any applications submitted by , Coﬁzon, for cove.;'age, along with any
agreements and contacts with them.

Any policies, guidelines, standards for processing healthcare claims and
any agreements, contracts with Corizon, for processing claims by
inmates.

Any claims submitted by prisoners against Corizon 2013-2016

Any settlements of claims by prisoners against Corizon (2013_-2016

9 I gave them my phone number and informed them they may contact me. They did

PERTINENT FACTS
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 After Corizon lost 25 contracts, it-restructured throﬁgli a Texas Divisional
Merger. In April 2022 Corizon converted to a Texas Corporation. Days later three of
its sister companies mérged into Corizion Health, the surviving corporation. These
corporate entities are altér egos of each other, and are acting as mere
instrumentality for fraud upon Article ITI Judges, pandemic ﬁaud, healthcare fraud

and fraud upon prisoners.

Y The instrumentality . through a Divisional Merger transferred to another
instrumentality CHS TX, a bulk of the assets, the employees, active contracts, cash

equipment, real estate of Corizon, and retained Corizon CEQ Sara Tirschwell.

Y Corizon then changed its name to Tehum, retained all expired contracts,
liabilities, right to collec_t on its insurance policies, in furtherance of its fraudulent
activities. After the merger YesCare Inc owned by CHS TX CEO Sara Tirschwell
acquired CHS TX, doing business as Corizon, later changing its name to Tehum

Care Services, Inc, the Debtor.

T At all times MZ2HoldCo,LLC; M2Loan Co, Inc, ‘M2EquityCo LLC; Valitas
Intermediate Holdings, LLC were actively involved in every aspect of these

reorganization.

9 These fraudulent activities include fraud upon Article III Courts, pandemic and
healthcare fraud, amongst  others and M2H01dCo,LLC; M2Loan Co, Inc,
M2EquityCo LLC; Valitas Intermediate Holdings, LL.C had knowledge of these

activities.
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9 As a matter of investment stré.tegy and in furtherance of aiding the fraudulent
activities of Corizon, Tehum transferred assets and iiabilities to three different
entities, with' approval of M2HoldCo,LLC; M2Loan C"o,; Ine, M2EquityCo LLC;
Valitas Intermediate Holdings, LLC expécting to be shielded by bankruptcy courts,

, from the fraudulent activities upon Article III Courts.

Y Tehum , MQHoldCO,LLC; - M2Loan Co, Inec, M2EquityCo LILC; Valitas
Intermediate Holdings, LLC was aware of the litigation that Corizon was a_parfy to
,and in particular though aware, di& not revi(la{v fraud upon Article III Courts,
spoliation and other iitigation misconduct that were perpetrated in Article III

Courts.

YAfter fraudulently conveying assets from Corizon, Tehum has filed for Chapter 11
protection. M2HoldCo,LILC; M2Loan Co, Inc, M2EquityCo LLC; Valitas
Intermediate Holdings, LLC guaranteed the necessary- financially backing they

needed,

§ The investors in Tehum, M2HoldCo,LLC; M2Loan Co, Inc, M2EquityCo LLC;
Valitas Intermediate Holdings, LLC, were at all times aware of the fraudulent
activities and made a tactical decision to ingest in Tehum, counting on this court,

relieving Tehum of their obligations, as a result of fraud upon Article ITI courts ete.

1 The movant Tripati is involved in litigation with Corizon that involve fraud upon
Article IIT Courts and spoliation amongst others in federal courts in Arizona,

Pittsburgh, the Third and Ninth Circuits.
10
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9 Tehum , its investors M2HoldCo,LLC; M2Loan Co, Inc, M2EquityCo LLC;
Valitas Intermediate Holdings, LL.C and Corizon knew the consequences of their

conduct at all times.
§ Fraud upon Article ITI Courts is the prime aim of this Bankruptcy .

{Tripati had before the Third Circuit Court of Appeals a motion to recall the
mandate and the court specifically ordered that it shall not consider th_at motion
due to the bénkruptcy. This relates to spoliation of evidence by Corizon amongst

others.

Before the Ninth Circuit Court of Appeals there is an appeal on spoliation.

Coriosn filed a suggestion of bankruptcy and the court has abstained.

This Bankruptcy Was Filed In Bad Faith

| In ré LTﬁ Mgmt, LLC, 64 F4th 84, 110 (éfd Cir. 2023) the coﬁrt dismissed the
bankruptcy, finding it was filed in bad faith, with no valid bankruptcy purpose. This
bankruptcy concerns the unprecedented use of the Texas Two Step because the
Debtor placed all corporate liability in a defunct entity with no asséts_, and then -
having that entity declare bankruptcy, which the Bankruptcy Code was not

designed for, as it is fraud under Husky.
Y In re “Placid oil Co, 463 BR 803 (Bankr: N.D.TX 2012) reads

” Under the Bankruptey Code “claim” is defined as “a right to
payment, whether or not such right is reduced to a judgment ...or

11
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unsecured” 111 USC 101(5)(10). “The legislative: history of the
Bankruptey Code indicates that Congress intended the term “claim”
“to be given broad interpretation so that all legal obligations of the
debtor, no matter how remote or contingent w111 be able to b e dealt
with in the Bankruptcy case”

1 (ECF 4@ 103)

Because of their identity of interests, the cooperation agreements
that they have entered into, and as these Defendants are alter egos
of each other, they are named as parties. These Defendants were
arties, to the spoliation claims in the District and Circuit Courts.
Without their joinder, I cannot get complete relief, because, as the
Debtor has filed for this bankruptey, the Circuit Court and District

courts have, as requlred by law, declined to hear my spoliation
claims.

A. As All These Lawyers Have Adopted Struck To Divert Attention from
this Fraudulent Bankruptcy

9 Daniel Struck filed ECF 25 that asked for screening 1, aware that screening does
not apply in bankruptey because the cases were previously screened and ordered
briefed. In pp 2-5 he argues my litigétion history with full knowledge that the
judges have refused to address these because they found the claims with merit.
Struck in pp 5 states I was found to have perpetrated fraud upon the court, when
the Ninth Circuit reversed and remanded ﬂnding fhe conduct was not fraud ﬁpon
the court, as; it had no bearing on the issues before the court. He aréués that the
racketeering issues were decided against me, '_whé.n he by reviewing the complaint,

knows they were not. Pp 6-7.

12
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Y Quintairos Prieto Wood & Boyéf ‘Nichole Rowey :Lori Metcalf ; Joseph Scott
Conlon ;Renaud Cook Drury Mesaros Pa; Kelly Joan Morrisse&; Michael E.
Gottfried ; Paul Carter ; Daryl Johnson ; Julia Exwin ;Diane Boschﬁweicz; Daniel
P. Struck ;Struck Love, Bojanowski & Acedo PLLC; Sarah L Barnes ; Broening
* Oberg Woods & Wilson Pc; Gordon & Rees; Annie C. Matthews Esq; Megan M.

Adeyemo Esq; Brent Martinelle Esq; “
all joined Struck.

9 Debtor , GrayReed, Aaron M. Kaufman Esq, Lydia R Webb Esq, Amber M.
Carson, Esq, Jason S Brookner Esq; in ECF 27 spend para 8-11, fn 2 on litigation
history without investigation and with full knowledge that they had no bearing on
the spoliation claims before the court. He @ 13 -15 misstates the law and fgcts as to
_standing, injury @ 16, enterprise @17, person @ 18, pattern @21. Though as set
forth above Rule 8 and 9 have been compﬁed, he argues otherwise @ 22-25,
misstating the predicate acts. He misstates relevance cﬁ' predicate cats @ 30,

misstating the law on fling amended complaints @ 31-32.

1 Norton Rose Fulbright US LLP; Jason 1. Blanchard Esq; Kristian W. Gluck, Esq;
Julie G. Harrison, Esq; in ECF 32 misstate the facts and law on RICO pp 12-22 and

declaratory judgment PP 23-24,

9 Hayward PLLC; Mark A. Weisbart Esq; Melissa Hayward Esq in ECF 34 FN 3 argue

litigation adopting Struck, falsely argues Rules 8-9 have not been met @ 13-14,

13
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incorrectly argues limitations have expired @ 16-17, erroneously argues no plausible

RICO claim @ 18-23, no plausible Arizona RICO @ 26-29 and lack of standing @ 30.

Y Lexington, Zeichner Eliman & Krause Llp; Yoav M. Griver Esq; Michael S. Davis
Esq; .argue three year limitations for RICO pp 1, the 'complaint dbes not satisfy
Rules 8-9 at 1-2, 7-9; no plaus1b1e RICO PP 3, '10-81, misstates law in fn 2 that ECF
4 should not been allowed to be filed, states no allegations agalnst Lexington.
-~ However 1n pp 4 he sets forth allegations agamst Lexmgton I made m detail,
misstates accrual and limitations pp 5-6, states in FN 3 that CIV 16- 0282

previously decided this matter, argues lack of standing and no conspiracy.

None Of The Courts That These Lawyers Refer To Found The Claims
Frivolous Or Vexatious

YA three judge panel of the Ninth Circuit screened the claims and ordered briefing
(ECF 32-2 pp 6 at 5). The court after Corizon filed a suggestion for bankruptcy,

declined to decide the issues as to Corizon, ( EX F ECF 32-3 pp 9 at 58, 61)

YThe Third Circuit had before it a petition dn spoliation, which the court declined to
consider, as to all Defendants because of this Bankruptcy. (EX F ECF 32-3 pp 10 @
79, 80, 81). After research Tripati did not seek certiorari, for it would be coﬁtempt of

court, to file certiorari when this bankruptcy is pending. The claims before this

14
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bench are similar to the claims before the Third Circuit on spoliation and name the

Defendants in the Third Circuit.1

Who Did What Where When and How Has Been Clearly Set Forth In ECF 1
In Compliance With Rules 8 And 9

Struck Struck ECF 1 @ 353, 358-361, 364, 365, 368, 380, 385, 393, 394, 397,

law firm 402-404, 405, 409-412
Erwin ECF 1@ 381
ADCRR "ECF 1 @ 382, 384, 388-392
BOSCHUWEICZ | ECF1 @ 381, 385
And '
ULLIBARRI
Centurion, ECF 1 @ 381, 401
Barnes,
Broening Oberg
‘ Woods & Wilson
PC |
Gottfried ECF 1 @ 353, 357-361, 364, 365,368, 380, 381, 385, 393, 394,

397, 401, 402-405. 409, 412

1 Paul Carter, Daryl Johnson, Julia Erwin and Kelly Morrissey were all served summons

and the complaint, at their last known addresses, and Struck has failed to respond. Actual

receipt is not required under BR 7004(b)(1) Flores v Safadi (In re Safadi) 2010 Bankr.
Lexis. 1979 (Bankr. Ariz. 2010)Serving within two days after summons wére received and -
at the last known address, is proper and constitutes good cause under Richardson v Hidy

Honda Inc (in re Richardson) 1998 USDist. Lexis. 9814 (D.Wy. 1998) According to Tennessee

Student Assistance Corp v Hood, 541 US 540 (2004) this court must consider the substance

of the adversary filed, and not the title of the document. The substance of the adversary is a

claim against the estate of the Debtor and those whom it trusted. Husky. After being given

the notice and opportunity to respond, these Defendants have failed to respond. Barner v

Saxon Mtig. Services, 2008 US Dist. Lexis. 105341 (SD Miss. Sept. 30, 2008) affd. 597 F.3d

651 (5th Cir. 2010) : '

15
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Tirschwell, M2, |ECF1 @ 339-349
_Va]itas, O'Keefe

Wexford ECF 1 @358, 363, 373, 377, 378, 380, 381, 407

Weber Gallagher | ECF 1@ 372, 374-376 380, 381

Simpson

Stapleton Fires

& Newby LLP

Corizon ‘ ECF 1 @ 351-356; 359-362; 364-370; 381-381; 381, 393-394;
396, 398, 399-400; 403-406; 408-409

Quintairos ECF 1@ 3357, 380-381, 401

Prieto Wood &

Boyer ;Nichole
Rowey; Metcalf -

Joseph Scott ECF 1 @ 358, 380-381; 402
Conlon ;Renaud

Cook Drury

Mesaros PA

Jones Skelton ECF 1@ 372, 375, 376
Hochuli '
INJURY ECF 1@ 11-13; 417-421

Under The Injury Discovery Rule These Claims Accrued When The
- Bankruptcy Was Filed Not When I Knew Of The Evidence

T Rotella v Wood, 528 US 549, 556 (2000) :La Porte Constre Co. v Bayshore National
Bank. 85 F.2d 1254, 1256 (5t Cir. 1986) In re Placid oil Co, 463 BR 803 (Bankr.
ND Tex. 2012) @ 813 state only when there is injury, can one file suit. Lexington

argues correctly that the clams are about spoliation (pp 2-3).but confuses the date

16
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the claims accrued in this case and the date I discovered the claims. The date of the

spoliation claims is different froni the accrual date. (ECF 1@ 1, 4, 44-45.)

“As a consequence of this scheme I was unable to have the Third
Circuit, Ninth Circuit, District of Arizona, Arizona State Courts

review my spoliation. claims against Defendants and their agents,
employees and subordinates.” (ECF 1 @ 45)

YThe Supreme Court Has Held When Documents Have Been Destroyed, The
Plaintiff Has Been Deemed To Have Established Personal Jurisdiction. Ins. Corp. V.
Compagnie Des Bauxites, 456 U.S. 694 (1982) (Affirming Order That Imposed

Sanction Of Deeming Personal Jurisdiction Established) ©

Struck Has Come Outright and Deceived This Judge by Stating These
Claims Were Previously Litigated

1 These causes of action were not previously decided. “Once a court decides an issue
. of fact or law necessary to its judgment, hat decision precludes relitigation of the
. same issue on a different cause of action.” Matter of Lewisville Properties Inc, 849

F.2d 946, 949 (5* Cir. 1988)

ECF 1 And 4 Clearly State That the Failure Of The Liability Insurer To
Follow Its Own Policies And Procedures Caused The Injury
The Enterprise and Defendants Are Distinct
Y Lexington through contractual business relationship participated in the operations
of the Correctional Health Enterprise, defined as (ECF 1@ 437 ECF 4 @ 494)

During all times the enterprise Correctional Health, made of Valitas
Intermediate Holdings Incorporated, a Delaware Corporation; M2

17
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HoldCo LLC, a Florida Limited Liability Co; M2 LoanCo LLC, a
Florida Limited Liability Co; M2 EquityCo LLC, a Florida Limited
Liability Co; Becken Petty O’Keefe, a Delaware Corporation and
Liability Insurers, was engaged in interstate commerce, in that the
enterprise acquired, financed Corizon’s services all around the
nation.

9 This satisfies the test in Old Time Enter Inc v Int'l Coffee Corp, 862 F.2d 1213
(5th Cir. 1989). Lexington participated in the operations of the enterprisé by

diverting from its written policies United States v Posado-Ros, 158 F3d 832 (5th Cir.

1998) benefiting Defendants. Khurana v Innova_tibe Health Care Sys Inc, 130 F3d

143, 155-56 (5th Cir. 1997)

11t provided coverage in violation of its own written policies that enabled Corizon.
Lexington gave tacit authorization to the misconduct. It thereby set in motion a
series of events which they sho-ul.d have known would cause the violations.
Lexington had distinct rolés then the enterprise, with Wexford, Corizon, Centurion,
Naphcare and the enterprise benefiting. As it had actual or constructive knowledge
qf Defendants misconduct, by issuing coverage, it caused the misconduct.

9 I am one of the thousands of victims of the Debtor enab__led amongst other by
Lexington. In pp 4 Lexington correctly.sets forth ECF 1 pp 8-11, 4927-421 as
alleging the misconduct Lexington engaged in.

9 The verified complaint states that liability insurers (ECF1 @ 8, 11, 417-421, ECF
4 @ 474-478 ) “set in motion a series of events” which they‘ should have known
would cause the violations. Bruner u Baker, 506 F.3d 1021, 1026 (10% Cir 2007)

These series of events re : Liability Insurers making substantial and not minor

18
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departures from their policies and practices. Wassum v City of Bellaire Texas, 861
F.2d 453, 456 (5t Cir. 1998)

Y These departures show liability insufers being aware of unlawful practices by
Defendants Ruiz v Estelie, 679 F.2d 1115, 1154-55(5*» Cir. 1982) The coverage was
proﬁded by Liability Insurers pursuant to their exceptions to their practices and
policies made for the Debtor, Lawson v Dallas County, 286 F.3d 257, 263-
264(5thCir. 2002) '

YAs a consequence liability insurers had actual or constructive knowledge of
Defendants-misconduct. Piotrowski v City of Houston, 237 F3d 567, 578 (5 Cir.
2001), thereby giving tacit authorization to the misconduct.

{This enterprise is an associated in fact enterprié!e and ongoing Alcorn County v
Interstate Supplies, 731 F2d 1160, 1168 (5t Cir. 1984) Shaffer v Williams, 794 F.2d
1030 (5t Cir. 1986) The racketeering income benefits the enterprise and Defendants
Bishop v Corbitt Marie Ways Inc, 802 F2d 122 (5% Cir. 1986). The enterprise and

Defendants played entirely distinct roles as set forth in the predicate acts.

THESE LAWYERS AND DEFENDANTS MUST BE SANCTIONED

YBankruptcy courts have the inherent power to impose sanctions for bad faith

conduct. Cadle Co. v Prait (In re Pratt) 2008 Bankr, Lexis 2103 ( Bankr. N.D.Tex.

July 30, 2008)

1 Federal courts have the authority to appoint special prosecutors to prosecute

misconduct before the court. This court pursuant to 111 USC 105(a) and United
19
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States v Donzinger, 38 F4th 290 (2% Cir. 2022). As counsel and Defendants have
‘perpetrated fraud upon this court and the bankruptcy process, a special prosecutor

is appropriate.

9 Under the objective standard, no lawyer would have filed this ban];ruptcy and
because it is plain that the Texas restructuring waé fraudulent. These lawyers
knew they were acting in bad faith, with knbwledge ;:hat their actions do not satisfy
Rule 11, were fraudulent and illegal, at the time they filed their pleadings. Leeds
Building Products v Moore-Handley Inc (In re Leeds Building Products) 18 BR 1006

(Bankr. ND Ga 1995)

9 In this case joint liability is appropriate as Defendants and counsel are
sophisticated, acted in bad faith and:perﬁet_rated one of the biggest frauds in the
United States Ban];ruptcy Court history. In re Midwest Donut Inc 1998 Bankr.

Lexis 1333 (Bankr. ND Tex 1988)
Y The bankruptcy Petition, motions to dismiss and sereen:

. Were filed to manipulate the bankruptcy process and perpetrate the biggest
-fraud' in United States Bankruptcy history. Armstrong. eravis, 2012 USD
I 35389 (ED Tex 2012) |

e They are not well grounded in fact and law. In re. French Gardens Ltd, 1986
Bankr, Lexis 6894 (SD Tex 1986) |

o They were filed without cqunsel performing their duty to investigate. In re

Phillips, 2008 Bankr.Lexis 412 (SDTx 2008)
20 :
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e These were ﬁied_ to ha.ra'sé. and delay these proceedixfgs..]n re ROgers 2002
Bankr. Lexis 1963 (ND Tx 2002)

o The pleadings, arguments, bankruptcy schedules, petiﬁion‘ and Ankura
declarations all contain falsehoods and are not privileged. In re Legrand,
2022 Bankr. Lexis 894 (Bank. EDCA 2022) In re French, 162 BR 541(Bankr.

D.SD. 1994)

. . T

he attorney client privilege was u}sed‘ to commit these crimes, hence they are
waived under the crime fraud exception. In Re International Sys. & Controls
Corp Sec Litigation, 693 F2d 1235, 1242 (5% Cir. 1982) Us V Soudan, 812 F2d
920, 927 (5 Cir. 1987)

{The amicus in the Chapter 11 states correctly

o “The Debtor, previously operating as Corizon Health, Inc, now seeks
to abuse Texas corporate law and the U.S. bankruptcy system to

- avoid liability for over a decade of wrongdoing.” “These concerns are
furfher magnified in light Corizon’s unprecedented use of Texas
djvisiohal merger to shield its assets and execution of a potentially

collusive funding agreement”
1 El-Amin through counsel states

e “The Debtor went so far as to suggest at the June 13, 2013 status

hearing the Debtor should be the sole gatekeeper in determining
' 21



——— L we—

A g

“+—FitecH 324 Page 48 of 104
Case 23-03072 Document 93 Filed in TXSB on 07/31/23 Page 22 of 22

who can and should be allowed to participate...(and not this Court)
(ECF 718 @ 8) because this Bankruptcy is “a fraudulent transaction”

(pp 9)
CONCLUSION
YThese lawyers and Defendants must be saﬂctioned. As they perpetrated fraud

upon this judge and court, a special prosecutor should be appointed to prosecute

them. The bankruptcy must be dismissed.

/[, ( }{( .  Anant Kumar Tripati

Copies eserved on counsel

22



Case 23-90086 Document 1349-1 Filed in TXSB on 02/13/24 Page 49 of 104

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

In Re:

Tehum Care Services, Inc

Debtor.

Case No: 23-90086 (CML)
CHAPTER 11

EXHIBIT | RESPONSE TO ECF 1324
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Case 23-03072 Document 165 Filad in on Docket #0165 Date Filed: 10/23/2023

United States Coyrts
Southern District of Texas
FILED

e OCT23 203

IN THE UNITED STATES BANKRUPTCY COUR Rethan Ochir G of o
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
In Re: .
Tebum Care Services, Inc Case No: 23-90086 (CML)
| " CHAPTER 11

Debtor.

Anant Kumar Tripati Adv, Pro. No.-23-03072 (CML)
Plaintiff, -

Vs. |

Sarah Tirschwéll, et al.,

Defendants.

MOTION TO HOLD DEFENDANTS IN CONTEMPT FOR VIOLATING JUDGE
LOPEZ’S ORDER OF AUGUST 27, 2023

This motion seeks an order that may adversely affect you. If you
oppose the motion, you should immediately contact the moving
party to resolve the dispute. If you and the moving party cannot
agree, you must file a response and send a ¢opy to-the moving
party. You must file and serve your response within 21 days of
the date this was served on you. Your response must state why
the motion should not be granted. If you do not file a timely
response, the relief may be granted without further notice to you.
If you oppose the motion and have not reached an agreement, you
must attend the hearing. Unless the parties agree otherwise, the |
court may consider evidence at the hearing and may decide the
motion at the hearing. Represented parties should act through
counsel. ‘
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1 The willful violation of this Court’s order and misrepresentations, by Patrick M. Kemp Esq; and Robert
G. WallEsq highly experienced lawyers, who have practiced law since 2003 and 2010 respectively. (EX-B,

€) mandated Defendants be held in-contempt of court and judgment by default be entered .

TABLE OF CONTENTS
TABLE OF CONTENTS.....cvvussssssareressomssssonssusssssssencmnsarsass sovsssmssasonsssstosssesssnessssemtossssssnmsssos s senmsemmsessmesssosmmseeemsessoeese 2
MEET AND-CONFER . sen 2
JURISDICTION . A 3
DEFENDANTS ARE IN éDNTEMPT OF THE PLAIN UNAMBIGUOUS LANGUAGE OF THE AUGUST 2.7, 2023 ORDER..3
THE PROPER SANCTION . SinessenseniasserrertIEIsre TR nnnad % 3
CONCLUSION . 3
Cases
Inre Augustus 2007 Bankr Lexis 209 (Bankr. SD Tex 2007) O 3
In re Jacobsen 2007 Bankr Lexi 4049 (ED TeX 2007)....ceermerersersssmseeemsesiomsens Sesimtrararereasaen T — 3

In re Jacobsen 2007 Bankr Lexis 4049 (ED Tex 2007)
In re Rollings 2008 Bankr. Lexis 993 (Bankr. SD Tx March 31, 2008) S ——
Matter of Terrebone Fuel and Lube Inc, 108 F3d 609 (5th Cir. 1997) ............................... 3
Satija v Page (in re Page) 2023 Bankr. Lexis 1949 (Bnakr. WD Tex 2023)
Stan v Marshall Chiang v Nelson (In re Death Row Records Inc) 2012 Bankr. Lexis 4048 (9t Cir.

2012) ot sss ettt et e esm s

MEET AND CONFER

9 August 27, 2023 Judge Christopher Lopez issued the order marked EX A “it is, therefore, ORDERED that
Defendant Scottsdale Insurance Company is directed to file a responsive pleading to Plaintiff’s Complaint

no later than October 3, 2003” (emphasis added)

ﬂSeptémber 12, 2023 Scottsdale filed ECF 144 and this is not a responsive pleading within the meaning of

the August 27,2023 order.

9 ECF 153 hled September 27, 2023 [s not a responsive |leading within the meaning of the Adgust 27,2023

order.

Page 2 of 4



.Case 23-90086 Document 1349-1 Filed in TXSB on 02/13/24 Page 52 of 104
Case 23-03072 Document 165 Filed in TXSB on 10/23/23 Page 3 of 15

1 linformed them that they were in contempt and they failed to withdraw the filing.

JURISDICTION
q Bankruptcy Courts have power to hold parties in civil contempt Matter of Terrebone Fuel and Lube Im:,

108 F3d 609 (Sth Cir. 1997) In re Jacobsen 2007 Bankr Lexis 4049 (ED Tex 2007)

DEFENDANTS ARE IN CONTEMPT OF THE PLAIN UNAMBIGUOUS

LANGUAGE OF THE AUGUST 27, '2023 ORDER
1“1t is, therefore, ORDERED that Defénd_ant.ScottsdaIe Insurance Company is directed to file a re_srionsive

pleading to Plaintiff’s Complaint no later than October 3, 2003” (emphasis added) is plain and clear (EX A)

9 ECF 153 is a motion and not a'r.espons.ive pleading within the meaning of Baﬁkruptcy
Rule7012. With their extensive expeﬁence, these lawyers, know this fact. They had the duty
to withdraw this fihng (EXB, C)

% When =a litigant intentionally violates a court order, that litigant is in contempt. In re
Augustus 2007 Bankr Lexis 209 (Bankr. SD Tex 2007)

YFinal judgment may be entered when a litigant is in ‘contempt Stan v Marshall Chiang v
Srelson (In re Death Row Records Inc) 2oiz Bankr. Lexis 4948 (9% Cir. 2012) and may also
grant summary judgment. Satija v Page (in re Page) 2023 Bankr. Lexis 1949 (Bnakr. WD

Tex 2023)

THE PROPER SANCTION

Y The proper sanction is jucigment by default for the relief prayed for in the complaint.

CONCLUSION

Page 3 of 4
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1 By clear and convinchlé evidence I have shown Defendants are in contempt. Default should

be entered for-$90,000,000 plus treble daﬁ:ages.

Anant Kymar Tripati

The Plaintiff hereby certifies that a -true and correct copy -of the foregoing document was -

served by the Court’s CM/ECF system on all parties requesting notice/ all parties who have
entered appearance, :

Page40of4
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_[N THE UNI'IED STATES BANKRUP‘I‘CY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

United States Bankmptcy Court
Southem District.of Texas , --

ENTERED'
August 07, 2023
Nathan Ochsner, Clerk -

HOUSTON DIVISION .
InRe: .- R :
| S Case No::23-90086 (CML)
Tehum Care Seivices, Inc. CHAPTER 11 ..- -
. Debtor : . o
Anant Kumar Tripati | Adv. Pro, No. 23-03072 (CML) .
Plaintiff, :
V.
Sarah Tirschwell, et al.,
Defendants.

ORDER GRANTING DEFEN])ANT SCOTTSDALE INSURANCE COMPANY ’S
MOTION FOR TIME: EXTENSIONTOQ RESPOND TO COMPLA]NT

ON THIS DAY. came to be hedrd Defendant Scottsdale Insurance Company’s Motion for

Time Extensmn to Respond to Plamtlff’s Complamt. After reviewing the Motion, the Court ﬁnds

that the Motion is well taken, and should be and is GRANTED

It is, ﬂlcrefore ORDERED that Defendant Scottsdale Insurance Company is directed to

filea reSponswe pleading to Plaintiff’s Complamt ne ]ater than October 3, 2023

Signed: August 07, 2023

“Christop er]fpez £
United States Bankruptcy J udge

72004013622012
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Sterting, VA 20166-9411

013609 13609 1 AB 0.534 85349 26 9933113609
T 11T TR AT G TR L (T T
Anant Kumar Tripati

#102081

PO Box 8909

Yuma, AZ 85349-0376
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Patrick M. Kemp

SHAREHOLDER o AUSTIN, TX

pkemp@smsmcom
5123701235

vCard

PDF Bio

Patrick Kemp repragents Insurance companles in insurance
coverage and bad fqith Jitigation arizing out.of  broad range of
commereial andl persorial ings claims. He hag extensive oxpearisnce # Appelate

serving as lead counsel in first-party Insurance lawsuits defending J : ;
breach of contract, had taith and statutory extra-contractual # Complex Commercial Litigation
-claims throughout Texas. He serves as chalr of the firm's Insurance =
Coverage & Bad Falth practice group, . 9 Insurance & Reinsurance

Patrick is an active member of several professional orgenizations 7 Inswance Coverage & Bad Faith
Inciuding the State Bar of Texas Insurance Law Section, the Claims o LES
and Litigation Management.Allance and the Téxas Assoclation of
Defense Counsel,

DUCATION  © ", - |

e
f

HONORS . a Ur#versky of Houston Law Center,
JO, 2003
e Rising Stars, 2008 - 204 _ @ Sam Houston State Unfversity,

BBA, summa cum laude, 2000

PROFESSIONAL & CIVIC INVOLVEMENT IS

State Bar of Texas, Insurance Law Sedtion .
Claims ond Litigation Menagement Aflance {(CtwM)
Texas Asgociction of Defense Counsel

# Us.Court'of Appeals for the Fifth
© Clrouit

o US. District Court for the Eastern
District of Texas

# US. Cistrict Court-for the Northern
District of Texas ' .

* U8, District Court for the Southem
District of Texas

# US, District Court for the Western
. District of Texas

# US.Supreme Court,

el B e s I e e om
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Representative Matters

* Secured a defense verdict for a hornaowners insurer In a bad falth Iowsult i the Northetr, District of Texas arising
out of a claim for hail domage to a home.

a Secured a favorable jury verdict for a co;hmercla! proparty insurer in @ bad faith lowsult In the Western District of
Texas arlsing out of a clalm tor hall damage to multiple commarelal properties.

# Sacured a declargtory judgment for a commercial automobile Insurer finding no‘coverage for a $17.5 million dollar
underlying judgment and granting summary judgment on Stowers cnd Texas Insuranca Code counterclaims
braught by judgment creditors,

¢ Obtalned a conditional writ of mandemus dirgcting trial court to grant an automobille Insurer's motion to obate
severed bad faith and other extra-centractual claims. '

e Secured summary judgmant for o homeowners Insurer in a bad faith lawsuit arlsing eut of a hail cfaim in the
Western District of Texas. . -

# Obtaingd Judgment on the pleadings and summary Judgment for @ commercial property Insurer on bad faith
claims under Texas Insurance Code arlsing out of a ¢lalm n the Northern District of Texas for wind and hail
damage to multiple metal-commercial bulldings, )

s Secured defenseverdictfor a commerclal property Insurer In a bad faith lowsuit in the Northern District of Texas -
arising out of a wind claim to a ranch property,

s Secured summary judgment for q commarcial property Insurer on bad falth dnd Texas Insuronce Code claims in
the Eastern.District of Texas arising cut.of wind dnd hall damage to o convenlence store.

s Obtained order finding fraudulent misjoinder of a fire suppression system contractor in a bad faith lawsuit arising
out of a business interruption claim by @ commerclal food product company in the Southern District of Texas.

# Secured a defense verdict for an automobile insurer in trial of Texas Decaptive Trade Practices Act elalms drising
out of a premium dlspute with a palicyhblder in the County Courts of Bexar County, Texas. ’

¢ Secured summary judgment for a horeowners insurer in a bad fgith lawsuit urlsfﬁg out of o sewagebackup
disputa in the Western District of Texas.

2 Obtained a defense verdict for a mortgage lender in a kawsult over construction tunding In Harris County Courts,
Texas, )

® Secured summary judgment for q commercial proparty‘insurer in o bad faith lawsult related to the applicabflity of
an antl-concurrent causation clause 1n afeyndation darmage clalm In the Western Bistrict of Texas.

# Obtained dismissal of Texas Insurance Code claims against an adjuster establishing Improper joinder in the
Northern District of Texas. : .

# Secured a defense verdict for an msu;ar inan drson trial in the Eastern District of Texas.

* Obtoined summary judgment for a homaowiers insurer on the insured's statdtory bad faith and extro-
contractual clalms in a plumbing and dwefling foundation clairh dispute in the Western District of Texas.

¢ Sacured a directed verdict for an automobile insurer in & bad faitti jury trial In Travis County District Court, Texas

s Secured q defense verdict for-a national éqmrnert_:lul mat distributor In a catastrophic persenal Injury lawsuit
affirmed on appeal to the Fifth Clrcuit Court of Appeats. '

& Obtalned summary judgment for a commierclal property carrier in @ bad faith lawsuit in the Southern District of
Texas related to Hurricane ke damags to an insuredt's apartment complex.

@ Cbtained summary judgment for a commergcial general fabiiity insurer In a lowsult brought by an insured

construction subcontractor seeking to recover defense costs and indemnity in a'construction defect lawsult In
the Southern District of Texas.

# Secured summary judgment on a business Incoma loss claim in the Southern District of Texas by a &eonsulting
company following Hurricane Katrina,

# Had Judgmient rendered on appeal for excess commercial insurer on

' a clalm of fabiity unider Motor Carrier Safety
Act MCS-80 endorsement in the Fifth Clrevit Court of Appsals. -

News & Events

032420

COVID-19: Coverage Impact for Workers cOmpenéatloﬁ and Employers Liability
insurers )

-
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Publications

Speaking Engagements

# “First-Party Property Clalms - From Claim to Trial” State Bar of Texas Advanced Insurance Law Conference, 2018 ' o

# “Managing Disputes Among Mabilty Carrlers,” Webindr, 2012

* “Homeowners Cluims: Roofers and Unlicensed Public Adjusters,” Centrdl Texas Instrance Seminar, 2012

# “Bud Faith in Liability Insurance,” Property Loss Research Bureau/Liablity Insurance Research Bureau Westarn
Regional Adjusters Conference, 2009

Austin, TX | Chicago, IL 1 Detroit, M { Fort Laudsrdale, FL 1 Houston, TX | tridianapolis,[N | Jersey City, N} [-New York, NY | Philadelphia, PA | Pittsburgh, PA |
San Franciseo, CA | St.Louis, MO | Tampa, FL
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SEGAL
McCAMBRIDGE

Robert G, Wal

SHAREHOLDER @ AUSTIN, TX

rwall@smsm.com

512.651.0292 . -
Linkedin

vCard

PDFBio ‘ )

Robert Wall concentrates his practice.inthe defénse of insurance
carriers and Insurance professionals in first-party bad faith-

N b - -
fitigation. In addition to clalms ligation, he has dxtensive experlence . Construction Litigation & Counseling
working with cllents on issues of coverage, pre-suit claims . -
consultation, appraisal, subrogation and theé defense of insureds # First=Party Insurancé Defense

under llabiiity and professional ligbility policies. -
* Insurance Coverage & Bad Faith

Cllents roly on Robert's expetienca to effectively manage risks prior
ta.and after a-disputed claim decision. He supports cflents
defending lawsuits arising from claims made on hemeowners,
business owners, commercial property and infand marine:lines,

£ Professlonal Licbility

Robert manages a rebust litigation dockst, regularly trying cases
that could not otherwise be resolved ard obtaining prompt
economic resolutions for his clients wherever possible. He asslsts
cifents prior to the initiation of itigation I navigating Issues of
coverage, statutory complionce, appraisal and other complex g
clgims handling issues. His practice also includes matters involving
the representation of insureds under professional labfity end
generd fability policies. ‘

e University of Colorado.Law School,
JD, 2008

Fort Lowls Collegs, BA, Business
Economics, 2003

) * Toxas

9 US.Court of Apgeals, Tenth Clreuit

¢ US. District Court, Coloracka

@ Us.District Court; Eastarn District of
-Texas

# US, District Court, Northern District of
Texas

¢ LS. District Ceurt, Southern District of _
T Texas -

® UsS, District Court, Western District of
Texas -
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Representative Matters

s Obtalned a defense verdict for a carrlar that was low enough to preclude any recovery of attorneys' fees under
Tex. Ins. Code § 6424, in-a one-week federal Jury trialon hall domage claim involving 27 commercal properties in
Midland, Texas in a suit In the Western District of Texas. .

s Obtained an order denylng the recovery of .atterney's feas for failure to send Tex Ins. Code § 5424 pre-suit notice
In a Hurricane Harvey claim Involving a farm equipment dedlership with 16 affected locations an the Texas Gulf
Coast in a suit in the Southarn District of Texas. ’

o Obtained summary judgmerit for an insured restaurant in a dram shop action in Bexar County District Court,
Texas, where the plaintiff was represented by a regional personal Injury powerhouse.

s Obtoined a zero-liablity verdict for o carrier in a faderal jury trial of @ windstorm damage claim in g sult inthe
‘Northern District of Texas. .

e Obtained an order denying a motlon to rermand based on a Tapscott fraudulent mis}dlnder onalysis in o suit In the
Southern District of Texas.

# Obtained dismissal of an acticn agalnst an out-of-state: common carrier undar the Carmack Amendment
preempilon and persendl Jurisdiction in the Western District of Texas.

s Obtained summary judgment.in @ homeowner’s bad faith Iawsuit ona water damage claim in the Western District

. . of Texas ’

o Obtalned summary judgment ina commercial bad faith lawswit over a foundation dumage claim in the Western
Cistrict of Texas.

# Obtained a jury verdict for the defense Inan jhsurance fraud { bad faith diamond wholesaler case where
controctual damage claims in the Northern District of Texas excesded $580,000.

¢ Achieved dismissal of all extra-contractual claims In pretrial-hearings dnd a zero-iabliity jury verdicton a
contract claim

¢ Obtained.an order severing claims and compeling arbitration of a third-party deferdant’s cross elgims againsta

carrisrin a broker procurement dispute Invoiving a $2 million dollar cargo loss in the Southern District of New
Yark. Also obtgined surninary judgment on a third-party pidintiff's misrepresentation ciaims qgainst o carrier,

o Obtainsda zero-lioiolity defense verdlct ofter a one-week Jury tridilin @ personcl injury lewsult involving medical
darnages in excess of $300,000 andia final pretrial demand from the plaintiff of $16 miifon in the Western District
of Texas.

News & Events

’

032820

COVID-18 and Business Interruption Clgims Under Commerclal Propertj} Insurance

052219

Austin Attorneys Robert @, Wall and Kathetine M. Gonyea Obtain Victory in Pro Bono
Trial '

63018 -

Announcing the 2019 Segal M'cCahbridge slngér & Mahonéy Shareholder Promotions

Austin, TX } Chicago, L | Detroit, Mi | Fort Louderdiale, FL | Houston, TX [ indianapolis, IN | Jersey City, NJ | New York, NY | Philadelphia, PA | Pittsburgh, PA |
SAnErancienn (A | S Lanle MO | Tomba. FL
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Docket #0170 nDate Filed: 10/31/2023

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
In Re:
Case No.: 23-90086 (CML)
Tehum Care Services, Inc. CHAPTER 11
Debtor

Anant Kumar Tripati Adv, Pro. No. 23-03072 (CML)

Plaintiff,
V.
Sarah Tirschwell, et al.,

Defendants.

DEFENDANT SCOTTSDALE INSURANCE COMPANY’S
RESPONSE TO PLAINTIFE’S MOTION FOR CONTEMPT

Defendant Scottsdale Insurance Company (“Scottsdale™) files the following Response to
Plaintiff’s “Motion to Hold Defendants in Contempt for Violating Judge Lopez’s Order on August
27, 2023” (Doc. 165), stating in support as follows:

1. BRIEF FACTUAL & PROCEDURAL OVERVIEW

1. Plaintiff initiated this instant action in May 2023 when he filed a 139-page and 458-
paragraph complaint against numerous defendants, including Scottsdale. See Doc. 1, Plaintiff’s
Adversary Complaint (the “Complaint™).

2. Scottsdale was first made aware of this action on June 24, 2023, when it was
discovered that Plaintiff filed an application for default against Scottsdale (Doc. 72) for failing to
respond to the Complaint. Scottsdale, however, was never served with a copy of the Complaint or '

Summons.

2390086231031000000000002
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3. On August 4, 2023, Scottsdale filed a Motion for Time Extension to Respond to the
Complaint (Doc. 104) where Scottsdale agreed to waive formal service of process and requested
additional time to file a response to the Complaint. The Court granted that motion on August 7,
2023 (Doc. 108).

iL Scottsdale timely filed a Motion to Dismiss in lieu of a formal answer to the
Complaint on September 27, 2023, arguing that the Complaint fails to state a plausible claim for
relief and should be dismissed accordingly under Fed. R. Civ. P. 12(b)(6).

5. Plaintiff has since filed the “Motion to Hold Defendants in Contempt for Violating
Judge Lopez’s Order on August 27, 2023” (the “Motion for Contempt™) directed at Scottsdale.
See Doc. 165. In his Motion for Contempt, Plaintiff argﬁes Scottsdale should be found in default
and sanctioned because it violated the Court’s Order by allegedly failing to file a “responsive
pleading” to the Complaint. Plaintiff, however, misinterprets the Federal Rules which provide

Scottsdale the option to file a Rule 12 motion in lieu of a formal answer.

IL ARGUMENTS & AUTHORITIES

6. Per to the plain and unambiguous rlanguage of Fed. R. Civ. P. 12, Scottsdale may |
(and did) file a Rule 12(b) motion in 1i13u of a formal “responsive pleading.” Fed. R. Bankr. P.
7012(a) specifically states, in part:

If a complaint is duly served, the defendant shall serve an answer within 30 days
after the issuance of the summons, except when a different time is prescribed by
the court.

The service of a motion permitted under this rule alters these periods of time as

follows, unless a different time is fixed by order of the court: (1) if the court denies
the motion or postpones or postpones its disposition until the trial on the merits,
the responsive pleading shall be served within 14 days after notice of the court’s
action; (2) if the court grants a motion for a more definite statement, the responsive
pleading shall be served within 14 days afier the service of a more definite
statement. ‘




™
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(emphasis added). Fed. R. Civ. P. 12(b)—which includes a Rule 12(b)(6) motion to dismiss for
failure to state a claim—is made applicable to bankruptcy adversary proceedings under Fed. R.
Bankr. P. 7012(b).

7. While Scottsdale was never properly served with Plaintiff’s Complaiﬁt, Scottsdale
waived its right to formal service of process and requested an extension of time to file a response
to the Plaintiff—a request which was granted by the Court (Doc 108). Therefore, contrary to
Plaintiff’s assertions, Scottsdale was never “in default.”

8. Scottsdale, moreover, properly submitted a “responsive pleading” pursuant to Fed.
R. Bankr. P. 7012 when it filed its Motion to Dismiss (Doc. 153), a motion “permitted under the
Rules” which altered Scottsdale’s timeframe to file a formal answer to the Complaint. See Arias
v. Franklin Credit Mgmt. Corp. (In re Arias), case no. 22-00004, 2023 Bankr. LEXIS 258, at *17
(Bankr. D.P.R. Feb. 1, 2023) (“In the instant case, the Complaint was a pleading to which a
responsive pleading was required. [The defendant] filed [its] Motion to Dismiss pursuant to Fed.
R. Civ. P. 12(b)(6) in lieu of an answer.”) (emphasis added)).

9, To the extent the Court denies Scottsdale’s Motion to Dismiss, Scottsdale submits
it will timely file an answer to Plaintiff’s Complaint pursuant to Fed. R. Bankr. P. 7012.

III. CONCLUSION & PRAYER

10.  For these reasons, Scottsdale respectively prays that the Court deny Plaintiff’s

Motion for Contempt, and for all such other relief to which it may show itseif justly to be entitled.
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Respectfully submitted,

/s/ Patrick M. Kemp

Patrick M. Kemp

Texas Bar No. 24043751

Southern District No. 38513
pkemp@smsm.com

Segal McCambridge Singer & Mahoney
100 Congress Ave., Ste. 800

Austin, Texas 78701

(512) 476-7834

(512) 476-7832 — Facsimile

ATTORNEY-IN-CHARGE FOR DEFENDANT
SCOTTSDALE INSURANCE COMPANY

OF COUNSEL:

Robert G. Wall

Texas Bar No. 24072411
Southern-District No. 1117137
rwall@smsm.com

Segal McCambridge Singer & Mahoney
100 Congress Ave., Ste. 800

Austin, Texas 78701

(512) 476-7834

(512) 476-7832 — Facsimile

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing instrument ‘has been served
electronically via CM/ECF and mailed this the 31* day of October, 2023 to:

Anant K. Tripati 102081 #9414 7266 9904 2178 2266 38
ASPC Yuma, Cibola Unit

P.O. Box 8909

Yuma, AZ 85349

United States

/s/ Patrick M. Kemp
Patrick M. Kemp
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

R HOUSTON DIVISION

In Re:
Case No.: 23-90086 (CML)
Tehum Care Services, Inc. CHAPTER 11
Debtor
Anant Kumar Tripati Adv, Pro. No. 23-03072 (CML)
Plaintiff, -

v,
Sarah Tirschwell, et al.,

Defendants.

ORDER DENYING PLAINTIFF’S MOTION FOR CONTEMPT

ON THIS DAY came to be heard Plaintiff Anant Kumar Tripati’s “Motion to Hold
Defendants in .Contempt for Violating Judge Lopez’s Order on August 27, 2023” (Doc. 165)
against Defendant Scottsdale Insurance Company. After considering the Motion and the Response
of Scottsdale Insurance Company, the Court is of the opinion that Plaintiff’s Motion for Contempt
against Defendant Scottsdale Insurance Company should be and is hereby DENIED. It is therefore
ORDERED that Plaintiff’s Motion for Contempt against Defendant Scottsdale Insurance

Company is DENIED in its entirety.

SO ORDERED on this day of , 2023,

Hon. Christopher Lopez
United States Bankruptcy Judge
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

In Re:

Tehum Care Services, Inc

Debtor.

Case No: 23-90086 (CML)
CHAPTER 11

EXHIBIT J RESPONSE TO ECF 1324
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IN THE UNITED STATES BANKRUPTCY COURT ”0;@%
FOR THE SOUTHERN DISTRICT OF TEXAS | Yo
HOUSTON DIVISION
In Re: )
Tehum Care Services, Inc A 7 Case No: 23-80086 (CML)
CHAPTER 11
Debtor.
e DU VT FA
Anant Kumar Tripati ~ Adv. Pro. No. 2303072 (CML)
Plaintiff, '
Vs.
Sarah Tirschwell, et al.,
Defendants.
— 1
MOTION TO FILE 801()(2)}{(A)(B) (c)l(\ld)ogr'll‘g'gﬁémms IN SUPPORT dF PENDING

"the motion should not be granted. If you do not file a timely

This motion seeks an order that may adversely affect you. If you
oppose the motion, you should immediately contact the moving
party to resolve the dispute. If you and the moving party cannot
agree, you must file a response and send a copy to the moving
party. You must file and serve your response within 21 days of
the date this was served on you. Your response must state why

response, the relief may be granted without further notice to you.
If you oppose the motion and have not reached an agreement, you
must attend the hearing. Unless the parties agree otherwise, the
court may consider evidence at the hearing and may decide the

motion at the hearing. Represented parties should act through
counsel.

Page 1 of 12
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YON November 2, 2023 I received the attached and ask this court to consider these in support

of all pending motions.
i TABLE OF CONTENTS
FIRST BASIS FOR RELIEF : 3
SECOND BASIS FOR RELIEF : 3
WHAT DO THESE 801(D){2) STATEMENTS ESTABLISH 3
* == —THE-CORPORATE-STRUCTURE-{5-A MERE.INSTRUMENTALITY-TQ-RERPETRATE:FRAUD === 5 s i

THE BANKRUPTCY COURT ' 7
SECOND ARGUMENT 8
Judicial Estoppel Bars The Debtor From Seeking Discharge Because OF NON DISCLOSURE OF THE ASSETS IN THE

SCHEDULES AND INCONSISTENT POSITIONS 8
CONCLUSION 1z

CASES

Adelphia Recovery Trust v. HSBC Bank USA {In re Adelphia Recovery Trust), 634 F.3d 678, 697 (2d

Cir. 2011). 8
Browning Mfg. v. Mims (In re Coastal Plains, Inc.), 179 F.3d 197, 205 (6th Cir. 1999 —————m—-10 °
Burnes v. Pemco Aeroplex, Inc., 291 F.3d 1282, 1286 (11th Cir. 2002). 9
Cossio v Cate, (In re Cossio) 56 F.3d 70 (9th Cir. 1995) —-3
Fokkena v. Tripp (In re Tripp), 224 B.R. 95, 98 (Bankr. N.D. Iowa 1998) 10
Hancock Bank v. Bates {In re Bates), Bankr. No. 09-51279-NPO, Adversary No. 09-05092-NPO,

2010 WL 2203634, at *14 (Bankr. 8.D. Miss. May 27, 2010). 10
Husky Int'l Elecs., Inc. v. Ritz (In re Ritz), 567 B.R. 715 (Bankr. S.1. Tex. 2017). 6
Husky Int'l Elecs., Inc. v. Ritz, 136 S. Ct. 1581 (2016 : 5
Jethroe v. Omnova Solutions, Inc., 412 F.3d 598, 600 (5th Cir. 2005} —11
Kamont v. West, 83 F. App’x 1, 3 (5th Cir. 2003)). 11
Love v. Tyson Foods, Inc., 677 F.3d 258, 261 (5th Cir. 2012) 9
Morrisson v Western Buﬂdmg of Amarillo Ins (In re Morrisson) 555 F.3d 473 (5th Cir.

2009) 3 ‘

New Hampshire v. Maine, 532 U.S. 742 (2001) 8

Reed v. City of Arlington, 650 F.3d 571, 574 (5th Cir. 2011) {en banc)) 9
Rose v. Beverly Health & Rehab. Servs., Inc., 356 B.R. 18, 26 (E.D. Cal. 2006). 1
United States v Gurroia, 898 F2d 524(5th Cir. 2018) ¥
United States v Mendoza, 473 F 2d 697(5th Cir. 1973) 3
Valdez v. JDR LLC, No. CV 04-1620-PHX-JAT, 2006 WL, 2038456, at *3 (D. Ariz. July 20, 2006). 12
Wakefield v. SWC Sec., Ine. {In re Wakefield), 293 B.R. 372, 378 (N.D. Tex. 2003) - 10
Wells Fargo Bank, N.A. v. Oparaji (In re Oparaji), 698 F.2d 231, 235 (5th Cir. 2012) ——————-—9

Page 2 of 12
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OTHER AUTHORMIES

Alec P. Ostrow, Nondisclosure as a Basis for Judicial Estoppel in Bankruptcy, or Eatop Me If You
Haven't Heard This Before, in Norton Annual Survey Of Bankruptey Law 123, 142 (William L.
Norton, Jr. ed., 2011 - 8

FIRST BASIS FOR RELIEF
YThe attached ECF 986-1pp 2 shows that the Debtor has not changed the address of Sara

Tirschwell and Valitas.

~7==== ~ However-Sara Tirschwell and.Valitas-have argued-that-the-address-that_the Debtor-has-.-. .
given this Court is not the address for service. Cossio v Cate, (In re Cossio) 56 F.3d 70 (9th
Cir. 1995) holds that the Debtor has the duty to change the address and the adder on the

petition is the proper address to serve.

Y This material false statement mandates default be entered.

SECOND BASIS FOR RELIEF
1 In ECF 986-1 pp 82 attached the Debtor wants releases to Corizon, M2, Valitas, Tirschwell

and others.

These are 801(d)(2)(AXBNC)(D) admissions that a conspiracy exists, knowledge of each
other’s activities. United States v Mendoza, 473 F 2d 697(5th Cir. 1973) Morrisson v Western
Building of Amarillo Ins (In re Morrisson) 555 F.3d 473 (5th Cir. 2009) United States v

Gurroia, 898 F2d 524(5th Cir. 2018)

WHAT DO THESE 801(D)(2) STATEMENTS ESTABLISH

YAfter taking billions of dollars during COVID, the Debtor hid its assets with its parent
Valitas and sister companies M2 Loan, M2Equity and M2Hold, (ECF 96 @ 119) It did not

7 make these disclosures as mandated by the law, in the schedules it filed.
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YIn order to ensure the success of the Debtor’s scheme, the liability insurers, made policy
exceptions because of the premiums, thereby enabling the Debtor. (ECF 96@ 125-264-287) by

and through emails and faxes (ECF 96@ 128-147)

Billions of dollars have been allocated by the United States during the COVID. Corizon, an
entily owned by Valitas ,Becken O'Keefe, obtained these funds. They however did not use

these funds for the purposes intended.

_ 1They gave their management bonuses, but the staff in the prisons got nothing.

. —————

—e Beam mm's L M LD et e me 1R e e Bl e e, o W

fCorizon did this in every prison or jail, they have had contracts in.

9In furtherance of the scheme to conceal assets and file this fraudulent beinln;uptcy, Sara
Tirschwell; Valitas Intermediate Holdings Incorporated, a Delaware Corporation: M2 HoldCo
LLC, a Florida Limited Liability Co; M2 LoanCo LLC, a Florida Limited Liability Co; M2
EquityCo LLC, a Florida Limited Liability Co; Becken Petty O'Keefe, a Delaware
- Corpofaﬁon, ( hereinafter Valitas Family Of Companies), all through mail and emails from

and to ch.com determined that Corizon reorganize in Texas.

{They agreed to form Tehum Care Services Inc aka Corizon a Texas Corporation; YesCare
Corporation, a TexasCorporation and CHS Tex, a Texas Corpration. Never has Corizon
maintained its place of business in Texas. It has always maintained its principal piace of
business in Tennessee. This was all accomplishéd by emails sent from corizonhealth.com

(hereinafter “ch.com™)

{They agreed to transfer bulk of the assets to CHS TEX, Labilities to Yescare and bonds and

policies to Tehum. This reorganization was a sham designed to tiefraud. They then as planned

filed for bankruptcy.

Page 4 of 12




-Case 23-90086 Document 1349-1 ‘Filed in TXSB on 02/13/24 Page 75 of 104
Case 23-03072 Document 192 Filed in TXSB on 12/07/23 Page 5 of 15

9 The Ankura consulting was hired to conduct due di]igence; Russell Perry of Ankura did not
examine the financials as he should have, especially the use of COVID funds, and any claims

against Corizon for spoliation of evidence.

M2 HoldCo LLC, ;M2 LoanCo LLC: M2 EquityCo LLC, agreed to give Corizon loans from

monies laundered from the assets of Corizon. These were sham loans.

Valitds Health Services is majority owned by Beecken Petty' O’Keefe & Company, a

————

Chicago-based private equity management firm. Beecken’s other holdings are primarily in

e —— "~ — -

—_ i iy e, - . v

the healthcare industry.

THE CORPORATE STRUCTURE IS A MERE INSTRUMENTALITY TO PERPETRATE
FRAUD
{The corporate struc;;u.re is a mere instrumentaﬁty to perpetrate fraud. The medical director
of Wexford, Corizon, Centurion ;dnd Naphcare have testified that the Debtor is in the business

of denying inmates care that meets constitutional standards. (ECF 96@ 100-118)

9In Husky International Electronics, Inc. v. Ritz, explores the meaning of the word “fraud”
" under a federal bankruptcy statutory section. That section uses the term “actual fraud,” and
bears U.pOI;l the question of whether a particular debt should be denied a discharge. The
Court's approach in defining fraud affords guidaﬁce to the question of defining fraud under
other statutes. The Husky case also raised a veil piexcing issue to be dealt with on remand.
That issue involved the application of Texas statutory law precluding veil piercing in cases

Qrought by contract creditors unless they were victims of “actual fraud.”

YIn Husky Int’l Elecs., Inc. v. Ritz, 136 S. Ct. 1581 (2016) the Supreme Court interpreted the
meaning of the word fraud, a very important word in the legal lexicon. “Fraud” appears in

various guises in different parts of speech, including as a noun by itself; an adjective,
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fraudulent; a verb, defraud; or an adverb, fraudulently. It is also found, in one form or
another, in various contexts including statutes and cases. In Husky, the phrase “actual fraud”
is used as a part of a federal bankruptcy statute that deals with denying a debtol;- a discharge

from a particular debt. See id. at 1585 (citing 11 U.8.C. § 523(a)(2)(4) (2012)).

JThat section prohibits the discharge of an individual debtor under Chapter 7 from any debt
“for money, property, services, or an extension, renewal, or refinancing of credit, to the extent

obtained by . . . false pretenses, a false representation, or actual fraud . . . .” 11 U.S.C. §

523@W, T ST e Lt e e s

YIn the United States, fraud in its various formats occurs in everyday expressions discussing
claims or news of its perpetration. Many use the word to describe what tl;ey consider to be
shameful behavior, In Husky, the Supreme Court rejected the very narrow interpretation of
fraud that had been rendered by the Fifth Circuit, concluded that it had a broader meaning
under the statutory section involved in the case, and, along the way to its decigion, pointed
to the historic hreadfﬁ of fraud. In addition.,. the Court discussed the application of the

“obtained by” fraud requirement.

fHusky also involved issues to be resolved on remand—from the Sﬁpljeme Court to the Fifth
Circuit—regarding not only the fet-ieral bankruptcy discharge section already réferred to, but
also regarding the meaning of actual fraud and direct personal benefit under a Texas veil
piercing statute TEX. BUS. ORGS. CODE ANN. § 21.223(b) (2017) crucial in determining if

Ritz was personally indebted to Husky.

TAs will be discussed more fully, Husky sought to hold Ritz personally iable on a debt it was
owed by Chrysalis Manufacturing Corporation, and also claimed that the debt was not

discharged under the applicable federal bankruptcy statute. The remand resulted in
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significant analyses and holdings from the Fifth Circuit In re Ritz, 832 F.3d 560 (5th Cir.
2016) and eventually the bankruptcy court. Husky Intl Elecs., Ine. v. Ritz (In re Ritz), 567

BR. 715 (Bankr. S.D. Tex. 2017).

9 Both fraud and veil piercing are fundamental topics in American law, and Husky presents

an excellent opportunity for giving them special attention.

THE BANKRUPTCY COURT
. YResponding to the Fifth Circuit on remand, the bankruptey court gquic_lg;gg_ yvhetl_xer Ritgz’s L

conduct reflected the requisite intent to hinder,

delay, or defraud in order to sq’cisfy the actual fraud prong of TUFTA. Husky Int'l Elecs., Inc.
v. Ritz (In re Ritz), 567 B.R. 715, 739 (Bankr. 8.D. Tex. 2017). Explaining its reliance on
circumstantial evidence, the bankruptey court indicated that the Fifth Circuit, aiong with
many courts, allowed the use of a “badge of fraud” analysis. TUFTA itself listed a2 number of
specific badges such as “the transfer was to an insider,” “the transfer was concealed,” “the
debtor was insolventror became insolvent shortly after the transfer was made.” The
bankruptey court “unequivocally :[made] a finding that the Debtor’s transfers of the
$1,161,279.90 were made with the actual intent to hinder, delay, or defraud Husky under

TUFTA.”

fThe bankruptcy court also decided that the actual fraud was perpetrated primarily for Ritz's
direct personal benefit. In doing so, the court referred, inter alia, to (a) the Debtor’s admission
that a transfer of Chrysalis’s funds to a company for which he had a personal guarantee
would be a personal benefit to him, (b) the Debtor’s transfers of over $677,000 to one company

which owed a debt for a one-million-dollar Ioan Debtor had guaranteed, and (c) transfers
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from Chrysalis to continue the businesses of the Debtor's other companies instead of paying )

Chrysalis’s creditors.
{The bankruptcy court then turned to the issue of whether Ritz's debt to

Husky was non-dischargeable under § 523(a)(2)(A) as a “debt for money to the extent obtained
by ... actual fraud.” The court, referring specifically to transfers to Debtqr-Creditor Entities,
held that money was obtained by Ritz.64 Pointing to its “badges of fraud” analysis, the court

concluded that t}xe debtor c_qmr_nit.ted actual fraud when he transferred the $1,161,279.90

- R

from Chrysalis to the Debto-r-(-]m:;trol_le—d -ii}r:titie;:ﬁﬁ Th!: l;ankruiytcy court reascned thatj
Ritz's personal debt arose due to the Debtor-Controlled Entities obtaining the funds from his

fraudulent conduct because the Texas veil piercing statute imposed personal liability on the

debtor for the debt to Husky. The court explained, “[tlhere is no question that the creation of -
this personal cbligation is directly traceable to—i.e., resulted from—the Debtor's fraudlﬂent
actions in orchestrating the transfers of $1,161,279.90 ou't of Chrysa_lis’s account and into the
accounts of the Debtor-Controlled Entities.” Alluding to the Supreme Court’s language in
Husky that “debts ‘traceable to' the fraudulent conveyance,’ [are] non-dischargeable under §

523(a)(2)(A)” the bankruptey court found Ritz’s debt owed to Husky to be non-dischargeable.
SECOND ARGUMENT

JUDICIAL ESTOPPEL BARS THE DEBTOR FROM SEEKING DISCHARGE BECAUSE

OF NON DISCLOSURE OF THE ASSETS IN THE SCHEDULES AND INCONSISTENT
POSITIONS “
- 9“[T]he doctrine of judicial estoppel has broader preclusive effects than . . . issue preclusion,”
insofar as judicial estoppel “bar(s] not only an inconsistent position with respect to [a legal

issue]l but also all successive claims inconsistent with that representation.” Adelphia
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Recovery Trust v. HSBC Bank USA (In re Adelphia Recovery Trust), 634 F.3d 678, 697 (2d
Cir. 2011). “[Nlo single or umiform set of judicial estoppel elements exists” at present. Alec
P. Ostrow, Nondisclosure as a Bagis for Judicial Estoppel in Bankruptcy, or Estop Me If You
Haven't Heard This Before, in Norton Annual Survéy Of Bankruptcy Law 123, 142 (William
L. Norton, Jr. ed., 2011 ed.) {claiming “there are no universally accepted elerﬁents of the

[ju&icial estoppel]l doctrine”)

9 In New Hampshire v. Maine, 532 U.S. 742 (2001) a nonbankruptcy case, the Supreme

Court established “several factors [that] ‘tﬁica‘]ly'iﬁfdrhi"the decision whether t5'apply the

doctrine in a particular case,” be that case a bankruptcy case or othérwise: 1. a party has
taken a position in a legal proceeding that is “clearly inco;sisten ” For a helpful analysis of
what it means for two positions to be ¢learly inconsistent, see Cotter v. Skylands Cmty. Bank
(In re Cotter), Bankr. No. 08-12504, Adversary No. 11-01619, 2011 WL 5900811, at *6-7
(Bankr. D.N.J. O(;t. 24, 2011). with a pbsition that party has taken previously in either the
same or a separate legal proceeding; 2. that party “has succeeded in persuading a court to

accept that party’s earlier position, so that judicial acceptance of an inconsistent position in

a later proceeding would create ‘the perception that either the first or the second court was .

misled;” and 3. that party “would derive an unfair advantage or impose an unfair detriment

on the opposing party if not estopped.”

YDespite articulating this list of factors, the Supreme Court conceded that “[tlhe
circumstances under which judicial estoppel may appropriately be invoked are probably not
reducible to any general formulation of principle.” (quoting Allen v, Zurich Ins. Co., 667 F.2d
1162, 1166 (4th Cir. 1982) The Court therefore emphasized: “In enumerating these factors,
we do not establish inflexible prerequisites or an exhaustive formula for determining the

applicability of judicial estoppel. Additional considerations may inform the doctrine'’s
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application in specific factual contexts.” _acpord Burnes v. Pemeo Aeroplex, Ine., 291 F.3d
1282, 1286 (11th Cir. 2002). As a result, THE Fifth Cixcv;lit considers additional elements
inthe bankruptcy context. Love v. Tyson Foods, Inc., 677 F.3d 258, 261 (5th Cir. 2012) (citing
Reed v. City of Arlington, 650 F.3d 571, 574 (5th Cir. 2011) (en banc)) (adding the element of
advertence. The most ;::ommon additional eiem'eni:s are whether tﬁe party's assertion of an
inconsistent position was inadvertent, Love, 677 F.3d at 261 {citing Reed, 650 F.3d at 574)

and whether “the facts at issue are the same in both cases.” -
{Unlike equitable estoppel, judic{al estoppel is intended to protect the = 7 T7TC

integrity of the judicial system, not the litigants E.g., Wells Fargo Bank, N.A. v. Oparaji (In
re Oparaji), 698 F.3d 231, 235 (5th Cir, 2012) (citing Browning Mfg. v. Mims (In re Coastal
Plains, Inc.), 179 F.3d 197, 205 (5th Cir. 1999)). Accordingly, whether any party “reliels] on
fthe position advanced by the party sought to be estopped] is irrelevant because detrimental
reliance is not a required element of judicial estoppel.” Hancock Bank v. Bates (In re Bates),
Bankr. No. 09-51279-NPO, Adversary No, 09-05092-NPOQ, 2010 WL 2203634, at *14

(Bankr. 8.D. Miss. May 27, 2010).
{Interestingly, several circuits and districts, at least in the bankruptcy

context, have occasionally eliminated, or at least diminished the importance of, someof the
elements set forth by the Supreme Court in New Hampshire, particularly the “unfair

advantage”/“unfair detriment” prong. Wakefield v. SWC Sec., Inc. {In re Wakefield), 293 B.R.

372, 378 (N.D. Tex. 2003) Eliminating proceeding is unrelated to the current proceeding.”).
{Within the consumer bankruptcy context, the most common application.

of judicial estoppel occurs when a debtor fails to satisfy the disclosure requirements
established by the Bankruptcy Code (the Code) Hereinafter, we shall use “CODE” to refer to
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the Bankr’uptcy Code, 11 U.S.C. §§ 101-1532 (2012). and Federal Rules of Bankruptcy

Procedure (the Rules).

9In return for the bankruptcy relief debtors receive through gaining a discharge, the [Codel
requires disclosure of all- interests in property, the location of all assets, prior and ongoing
business and personal transactions, and, foremost, honesty. The failure to comply with 'the
requirements of disclusure' and ver-acity neceséarily affects the creditors, the application of
the [Code], and the public’s respect for the bankruptcy system as well as the judicial system

as a whole. . . . The Code reqﬁires ’ -

nothing less than a full and complete disclosure of any and all apparent interests of any kind.

Fokkena v. Tripp {In re Tripp), 224 BR. 95, 98 (Bankr. N.D. lowa 1998) {citations omitted).

YAccordingly, the Code requires all debtors to file a “schedule of assets and liabilities . . .
[and] a-statement of the debtor’s financial affairs.” CODE § 521(2)(1)(B) (2012). Property of
the bankruptcy estate is “construed as broadiy as posgible In re Stewart, 452 B.R. 726, 741
(Banlkr. C.D. I1l. 2011) to include not only “claims or causes of action existing at the time the .
bankruptey case is filed,” but also certain post-bankruptcy causes of action. CODE §§
1207(2)(1); 1306(a)(1) (2012). A debtor’s duty to disclose assets is therefore “ongoing.” Jethroe
V. Omnovz;. Solutions, Inc., 412 F.3d 598, 600 (5th Cir. 2005) (ci;:ing Kamont v. West, 83 F.

App’x 1, 8 (5th Gir. 2003)).
9 Consequently, “Schedule B” of a debtor’s bankruptcy schedules requires

the debtor “to list all ‘contingent and unliquidated claims of every nature, . . . countexclaims
of the debtor, and rights to setoff claims.” At least one court has interpreted the word “and”
in “contingent and unliquidated . . . as being disjunctive so that the petitioner is directed to

list all contingent claims and all unliquidated claims,” rather than conjunctive
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such that the petitioner need oniy disclose claims that are both contingent and unliquidated.
Rose v. Beverly Health & Rehab. Servs., Inc., 356 B.R. 18, 26 (E.D. Cal. 2006). “The obvious
thrust of the question is to elicit a complete disclosure of all potential assets that could be
marshaled to satisfy the bankruptcy estate’s obligations . . . . Any more restrictive

interpretation would be clearly contrary to controlling case law.”
IFailure to make these disclosures can result in dismissal of the debtor’s

bankruptcy case pursuant to § 521(1) of the Code. Code § 521(1) prowdes a mechamsm for

-
- - -

dismissal of the bankruptey case itself. [t is therefore dmtmct from dmmlssal ofa subsequent
‘lawsuit on judicial estoppel grounds. “Additionally, courts have ample power to punish
debtors who wrongfully conceal assets” Valdez v. JDR LLC, No. CV 04-1620-PHX-JAT, 2006

WL 2038456, at *3 (D. Ariz. July 20, 2006).

CONCLUSION

9 For these reasons these 801(dX2) statements should be considered as establishing a

conspiracy, and warranting the case proceed to discovery.

Respg
Anant K

submitted,
[Fipati

The Plaintiff hereby certifies that a true and correct copy of the foregoing document was

served by the Court's CM/ECF system on all parties requesting notice/ all parties who have
entered appearance.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
)
In re: . )} Chapter 11
TEHUM CARE SERVICES, INC.,' % Case No. 23-90086 (CML)
| Debtor. %

NOTICE OF COMBINED HEARING TO CONSIDER (1) FINAL APPROVAL OF
DISCLOSURE STATEMENT AND (I) CONFIRMATION OF THE DEBTOR AND
OFFICIAL COMMITTEE OF-UNSECURED CREDITORS’ JOINT CHAPTER 11 PLAN .

PLEASE TAKE NOTICE THAT on October [e], 2023, the United States Bankruptcy
Court for the Southern District of Texas (the “Court™) entered an order [Docket No. [o]]
(the “Disclosure Statement Order”): (a) authorizing the above-captioned debtor and debtor in
possession and its Official Committee of Unsecured Creditors, as joint Proponents, to solicit votes
on the Debtor and Official Committee of Unsecured Creditors’ Joint Chapter 11 Plan (as may be
amended, supplemented, or modified from time to time, the “Plan™); (b) conditionally
approving the Disclosure Statement Regarding Debtor and Official Committee of Unsecured
Creditors’ Joint Chapter 11 Plan (the “Disclosure Statement”) as containing “adequate
information” pursuant to section 1125 of the Bankruptcy Code; (c) approving the solicitation
materials and documents to be included in the solicitation packages (the “Solicitation Packages™);
and (d) approving procedures for soliciting, receiving, and tabulating votes on the Plan and for
filing objections to confirmation of the Plan and final approval of the Disclosure Statement. 2

PLEASE TAKE FURTHER NOTICE THAT the hearing at which the Court will
copsider confirmation of the Plan and final approval of the Disclosure Statement
(the “Combined Hearing”) will commence on January [], 2024, at [e] [e].m. prevailing Central
Time, before the Honorable Christopher M. Lopez in the United States Bankruptcy Court for the
Southern District of Texas, located at Courtroom 401, 515 Rusk, Houston, TX 77002.

Please be advised: the Combined Hearing may bé continued from time to time by the Court
or the Proponents without further notice other than by such adjournment being announced
in open court or by a Notice of Adjournment filed with the Court and served on all parties
entitled to notice.

‘The‘ last four digits of the Debtor’s federal tax identification number is 8853. The Debtor’s service address is:
205 Powell Place, Suite 104, Brentwood, Tennessee 37027,

2(apitalized terms used but not otherwise defined herein shall have the meanings set forth in the Disclosure Statement
or the Plan, as applicable.

AZ76-4149-2330
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www.kccllc.net/tehum; and/or (¢) writing to Kurtzman Carson Consultants L1C,Re: Tehum Care
Services, Inc., Attn: Voting Department, 222 N Pacific Coast Highway, Suite 300, El Segundo, CA
90245. You may also obtain copies of any pleadings filed in this chapter 11 case for a fee via
PACER at http:/www.ixsuscourts.gov. Please be advised that the Solicitation Agent is
authorized to answer guestions about, and provide additional 00p1es of, solicitation materials, but
may not advise you as to whether you should vote to accept or reject the Plan.

The Plan Supplement. The Proponents will file the Plan Supplement on or before
seven (7) days prior to the Objection Deadline, and will serve notice on all Holders of Claims
entitled to vote on the Plan, which will: (a) inform parties that the Proponents filed the Plan
Supplement; (b) list the information contained in the Plan Supplement; and (c) explain how parties
may obtain copies of the Plan Supplement.

RELEASE, EXCULPATION AND INJUNCTION PROVISIONS

Fartri = tle 2V FLIs A2 E W TP ASLRET B AL AP
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Article X of the Plan contams Release, Exculpation, "and Injunctiodl provisions, “and’

Article IX.D contains a Third-Party Release. Thus, you are advised to review and consider
the Plan carefully because your rights might be affected thereunder.

Under the Plan, “Released Parties” means collectively the following, in each case in its
capacity as sach with each being a “Released Party™: (a) the Debtor; (b) Russell
Perry, the Debtor’s- Chief Restructuring Officer; (c) the Committee and its members;
(d) the Liquidation Trustee; (¢) the Personal Injury Trustee; (f) the Settlement
Parties; (g) M2 EquityCo LLC; (h) Valitds Intermediate Holdings Inc.; (i) Valitas
Health Services, Inc.; (j) M2 Pharmacorr Equity Holdings LLC; (k) Pharmacorr/M2
LLC; () Pharmacorr Holdings LL.C; (m) Endeavor Distribution LLC; (a) CHS Texas
LLC; (o) Yes Care Holdings LLC; (p) Sigma RM, LLC; (q) DG Realty Management

_LLC; (r) Scaracor LLC; (5) Yitzchak Lefkowitz a/k/a Isaac Lefkowitz; (t) Sara Ann
Tirschwell; () Ayodeji Olawale Ladele; (v) Beverly Michelle Rice; (w) Jeffrey Scott
King; (x) Jennifer Lynee Finger; (y) Frank Jeffrey Sholey; (z) for each Entity listed
in (a) through {y), each of their respective current and former officers, directors, and
managers; (aa) for each Entity listed in (b) through (y), each of their respectlve
current and former employees and agents; and (bb) for each Entity listed in (d)
through (y), each of their respective attorneys and other professional advisors;
provided, however, that James Gassenheimer, Charles Gassenheimer, James Hyniian,
and Michael Flacks shall not be a “Released Party.”

Under the Plan, “Releasing Parties” means collectively the following, in each case in
its capacity as such with each being a “Releasing Party”: (a) the Debtor; (b) the
Committee; (¢) the Liquidation Trustee; (d) the Personal Injury Trustee; (e) the
Settlement Parties; and (f} Consenting Creditors.

Article TX.C. of the Plan provides for a Debtor Release:

Pursuant to section 1123(b) of the Bankrupicy Code, upon payment in full of the
Settlement Payment as provided in Article IV.B.1, and in exchange for other good and
valuable consideration, the adequacy of which is hereby confirmed, the Debtor, its Estate,

4876-4149-2350
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

In Re:
Tehum Care Services, Inc Case No: 23-90086 (CML)
CHAPTER 11
Debtor.
v

EXHIBIT K RESPONSE TO ECF 1324
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Civil Action No. 2: 20-cv-0427
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF PENNSYLVANIA

Tripati v. Wexford Health Servs.

Decided Apr §, 2020

Civil Action No. 2: 20-cv-0427
04-08-2020

ANANT KUMAR TRIPATI, Plaintiff, v. WEXFORD HEALTH SERVICES, INC,, et al Defendants.

Cynthia Reed Eddy Chief United States Magistrate Judge
William 8. Stickman, I'V United States District Judge REPORT & RECOMMENDATION

1. Recommendation

For the following reasons, it is respectfully recommended that Plaintiff's Motion for Leave to Proceed in forma
pauperis (ECF No. 1) be denied in accordance with 28 U.S.C. § 1915(g) and that this action be dismissed
without prejudice to Plaintiff reopening it by paying the full statutory filing fee in the amount of $350.00, plus
an administrative filing fee in the amount of $50.00, for a total of $400.00.

II. Report
a. Dismissai Pursuant to 28 U S5.C. § 1915(g)

A prisoner may not bring a civil action or appeal a civil judgment in forma pauperis ("IFP") if:

the prisoner has, on 3 or more occasions, while incarcerated or detained in any facility, brought an
action or appeal in a court of the United States that was dismissed on the grounds that it is frivolous,
malicious, or fails to state a claim upon which relief may be granted, unless the prisoner is under
imminent danger of serious physical injury.

[CH]

*2 28 U.S.C.§1915(g). Plaintiff, Anant Kumar Tripati, is a very litigious state prisoner currently confined in the
Arizona State Prison Complex, East Unit, in Florence, Arizona.! At least three of his prior actions or appeals
qualify as strikes under 28 U.S.C. § 1915(g):?

(1) Tripati v. Schriro, No. CV 97-0021-PHX-ROS (D. Ariz. May 22, 1997) (dismissed for failure to
state a claim);

(2) Tripati v. Felix, No. CV 05-0762-PHX-DGC (D. Ariz. Oct. 14, 2005) (same); and

(3) Tripati v. Thompson, No. CV 03-1122-PHX-DGC (D. Ariz. Dec. 28, 2005) (same).’

Therefore, Plaintiff may not bring a civil action without complete prepayment of the $350.00 filing fee and
$50.00 administrative fee unless he is in imminent danger of serious physical injury. 28 U.S.C. § 1915(g).
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1 An attachment to the Complaint reflects that on November 30, 1993, Plaintiff was convicted in Maricopa County,
Arizona, and sentenced to 28 years of imprisonment for fraudulent schemes, 20 years for attempted fraudulent
schemes, and 4-1/2 years for false swearing, resulting in an aggregate prison sentence of 52-1/2 years without the
possibility of parole. Complaint, Exh. 1 (ECF No. 1-4 at 5).

2 Abdul-dkbar v. McKelvie, 239 F.3d 307, 310 (3d Cir. 2001) (noting that 28 U.S.C. § 1915(g) is "popularly known as the
‘three strikes’ rule").

3 In Tripati v. Schrire, 541 U.S. 1039 (2004), the Supreme Court ordered, "As petitioner has repeatedly abused this
Court's process, the Clerk is directed net to accept any further petitions in noncriminal matter from petitioner unless the
docketing fee required by Rule 38(a) is paid and petition submitted in compliance with Rule 33.1." Id, at 1035.
Additionally, the Court of Appeals for the Ninth Circuit issued a pre-filing Order on October 14, 1993, which remains
in effect. In re Tripati, No. 93-80317 (9th Cir. Oct. 14, 1993).

b. Imminent Danger

To satisfy the imminent danger element, Plaintiff must allege facts in his complaint showing that he was in
imminent danger at the time the complaint was filed; allegations that the prisoner has faced imminent danger in

3 the past are insufficient to trigger the exception to section *3 1915(g). See Abdul-Akbar v. McKelvie, 239 F.3d
307 (3d Cir. 2001) (overruling Gibbs v. Roman, 116 F.3d 83, 86 (3d Cir. 1997)). In making this determination,
the court should construe all allegations in a complaint in favor of the plaintiff. Gibbs v. Cross, 160 F.3d 962,
965 (3d Cir. 1998); Gibbs v. Roman, 116 F.3d at 86. The Court of Appeals for the Third Circuit has instructed
that:

"[{Jmminent" dangers are those dangers which are about to occur at any moment or are impending. By
using the term "imminent,” Congress indicated that it wanted to include a safety valve for the "three
strikes” ruie to prevent impending harms, not those harms that had already occurred. The imminent
danger exception allows the district court to permit an otherwise barred prisoner to file a complaint
LF.P. if the prisoner could be subject to serious physical injury and does not then have the requisite
filing fee.

Abdul-Akbar, 239 F.3d at 315 (internal citation omitted). Imminent danger requires a showing of serious
physical injury at the time the complaint is filed. /4. at 312. The imminent danger exception is available only
for genuine emergencies where time is pressing and a threat is real and proximate. Long v. Lanigan, et al., CA
No. 10-0798, 2010 WL 703181, *2 (D.N.J,, Feb. 23, 2010).

¢. Discussion

On March 27, 2020, Plaintiff initiated this case by the filing of a motion for leave to proceed in forma pauperis,
and attached to the motion a thirty-two page handwritten pro se civil rights complaint. (ECF No. 1). In his
complaint, Plaintiff names approximately 42 defendants including, inter alia, various former and current prison
healthcare contractors (including Wexford Health Sources, Inc.; Corizon, Inc.; Centurion of Arizona) and what
appears to be current or former employees of those healthcare contractors; six law firms (Broening Oberg
Woods & Wilson PC; Jones Skelton Hochuli PLC; Quintairos Prieto Wood & Boyer PA; Renaud Cook Drury

4 Mesaros PA; Struck Wiencke & Love, PLC; and Weber Gallagher Simpson *4 Stapleton Fires & Newby LLP)
and multiple attorneys within each of those firms, as well as a number of attorneys with the Arizona Office of
Attorney General; and various Arizona Department of Corrections ("ADOC") policymakers.
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Plaintiff alleges four counts in his verified complaint: Count 1 - violations of the Eighth Amendment; Count IT -
fraudulent concealment, fraud, deceit; Count III - violations of Customary International Law;* and Count VI -
conspiracy. He asserts that venue is proper in this district because "events have been directed from this district."
Complaint at § 6. Distilled to its essence, the complaint alleges that the various healthcare providers, and their
attorneys and ADOC policymakers, have engaged in a vast conspiracy "in advance of litigation . . . [and] have
deployed their prefabricated defense against me and other pro per (sic) prisoner plaintiffs. They used the
Permissible Procedural Devices in bad faith . . . They [] rigged the game from the very beginning. Seeking
truthful, accurate, non-tainted evidence has never been their objective. Not mischaracterizing but creating
alternative facts." Complaint at Y 9 and 9A. For example, Plaintiff alleges that "Wexford, Zwick, Forman,
Weber Gallagher": : :

4 Plaintiff contends that he is "an alien within the meaning of [the Alien Tort Claims Act, 28 1J.5.C. 1350] and the
conduct [of Defendants] violates Customary International Law as well as Articles I, IT, I, X, XI, XXV, [illegible] of
the American Declaration and the Law of Nations.” Complaint, at 53, ---—-—

assembled template and stock pleadings discovery and motions documents for use by local counsel in
proper prisoner litigation, that contained false or misleading information about the practices of
Wexford. Specifically, concealed all emails, reports and complaints about the practices of Wexford . . .
They concealed these to frustrate prisoner litigation, Then they submitted false sworn and unsworn
representations including false affidavits, false and incorrect expert reports and

5 *5
discovery response verifications by Wexford employees, offices, consultants, and experts.

Complaint, at  14. Plaintiff further contends that this "misconduct . . . occurred in and out of courtrooms in
Pitts, Tenn,, Ill,, F1., Az., Mo." Id. at ] 20. Similar allegations are made in the complaint against each of the
named law firms and the Arizona Attorney General's office.

As to his Eighth Amendment ¢laim, Plaintiff asserts that he has,

high blood pressure, shakes, tremors, chronic pain, constipation, prostate issues, allergies. I am suppose
to have a nephroblast done to my kidneys to see if there is blockage. If there is no blockage found, then
something else shall have to be done. Centurion is procrastinating and not sending me to be treated.
They are going through the motions to treat me, but their delays show nothing they are doing helps.

They have continued with the practice that Wexford began, Corizon continued, and Centurion, like
Wexford and Corizon, have refused to prescribe the course of treatment that did manage my condition.

Complaint, at 9 8 (emphasis in original). Additionally, Plaintiff contends that,
as a result of my being denied treatment for my blood pressure, pain, prostrate and other issues, I have
been told that I have to have a nephroplast to see if my kidney is blocked and this may cause me serious
injury. Had Wexford, Corizon, Centurion continued with the treatment that I received in March 2012 - |
. . - continued with the diet - I would not have been in imminent danger.

I'am 66 years of age and it is very likely that my injury shall be permanent.
Id. at 4 48, 47.

e
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Applying the above legal principles, and taking the complaint as a whole, the Court finds that Plaintiff's
allegations are insufficient to satisfy the imminent danger requirement of 28 U.S.C. § 1915(g). While he alleges
that he is being denied medical care, identical allegations are currently at issue in a pending case filed by
Plaintiff in the United States District Court for District of Arizona. In that case, Plaintiff is alleging that he is -
receiving inadequate healthcare for high blood pressure, unbearable pain, a lung condition, shakes, tremors, and
the denial of a proper medical diet. See Tvipati v. Corizon, Inc., 4:18-cv-00066 (D, Ariz.). *s

The remaining allegations of the complaint in which he alleges fraudulent concealment, fraud, deceit,
violations of customary international law, and conspiracy, do not show that Plaintiff is in imminent danger of
serious physical injury.

II1. Conclusion

Based on the discussion above, it is respectfully recommended that Plaintiff's Motion for Leave to Proceed in
Jorma pauperis (ECF No. 1) be denied in accordance with 28 U.S.C. § 1915(g) and that this action be
dismissed without prejudice to Plaintiff reopening it by paying the full statutory and administrative filing fees,
totaling $400.00. '

Plaintiff is permitted to file Objections to this Report and Recommendation to the assigned United States
District Judge. In accordance with 28 11.5.C. §636(b), Fed.R.Civ.P. 6(d) and 72(b}(2), and LCvR 72.D.2,
Plaintiff, because he is a non-electronically registered party, may file objections to this Report and
Recommendation by April 27, 2020. Plaintiff is cautioned that failure to file Objections within this timeframe
"will waive the right to appeal." Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011). Dated: April 8,
2020

{s Cynthia Reed Eddy
Cynthia Reed Eddy
Chief United States Magistrate Judge cc: ANANT KUMAR TRIPATI
102081
Arizona State Prison
Florence / East Unit
P.O. Box 5000
. Florence, AZ 85132

(via U.S. First Class Mail)
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IN THE UNTTED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
In Re: _ .
Tehum Care ‘Services, Inc Case No: 23-90086 (CML)

CHAPTER 11
Debtor. |
Anant Kumar Tripati | Adv. Pro. No. 23-03072 (CML)
Plaintiff,
Sogtrl,gd D Cofrts
VvSs. ",j_ l ftgcé, of flexas
Sarah Tirschwell, et al., . AUG 14208
Defendant. |
Nathan Ochsner, Glarkur Court

MOTION TO EXCEED PAGE LIMITS

This motion seeks an order that may adversely affect you. If you |
oppose the motion, you should immediately contact the moving
party to resolve the dispute. If you and the moving party cannot
agree, you must file a response and send a copy to the moving |
party. You must file and serve your response within 21 days of
the date this was served on you. Your response must state why
the motion should not be granted. If you do not file a timely
| response, the relief may be granted without. further notice to you.
If you oppose the motion and have not reached an agreement, you
must attend the hearing. Unless the parties agree otherwise, the
court may consider evidence at the hearing and may decide the
motion at the hearing. Represented parties’ should act through
counsel.
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9 Before filing this response I contacted these Defendants, provided them with a’ draft copy
of my ,resﬁonée-, and informed them their motions are not well grounded and contrary law. 1
asked them to meet and discuss this, so that I do not have to file this exhaustive response. I

informed them that their conduct is deceptive. They failed to contact me.

THE FRUSTRATION OF PURPOSE DOCTRINE MANDATES THE MOTIONS BE DENIED

{The “frustration of purpose” doctrine Geier v American Honda, 529 US 861 (2000) see also
Gulf States Utility Co., v Alabama Power Co, 824 F2d 1465(5th Cn:) amended reh., 831 F2d
557 (gth Cir. 1987) applies to all cont_:racté. Wexford Corizon Centurion Naphcare entered
into contracts to provide me and other prisoners’ healthcare. Without the lia;l)ility insurers,
| they would not l.iave been allowed to é_aﬁter into these contracts. These liability insurers
guaranteed their performance and liability.
4 By théi.r misconduct set forth in ECF 4 they frustrdted the intention of these contracts. _
Y By engaging in spoliation of evidence, they aided the Debtor in perpetrating this

bankrur;tcy fraud. . . _ - L
9 By and through their misconduct under the Meet and Confer section below, these

Defendants have frustrated the purpose of bankruptcy

A. AS THE PROTECTOR OF THE JUDICIAL PROCESS, THE EQUITABLE DQCTRINE OF
JUDICTAL ESTOPPEL MANDATES DEFENDANTS BE BARRED FROM ACCESS TO THIS

FORUM FOR PLAVING FAST AND LOOSE WITH THIS COURT AND ITS PROCESSES

1 The equitable doctrine of judicial estoppel! has long been applied by U.S. Courts seeking to

prevent litigants from playing “fast and loose” in litigation. New Hampshire v. Maine, 532

1 Charles Alan Wright Et Al, Federal Practice And Procedure § 4402 (2d Ed. 2011).
Procedurally, judicial estoppel appears to be treated similarly to questions of res judicata
since it may be raised by deféndants in a motion to dismiss or for summary judgment. See
Dunellen, LLC v. Getty Props. Corp., 567 F.3d 35, 37-38 (1st Cir. 2009) (upholding trial
court’s application of res judicata and judicial estoppel in granting summary judgment). Also
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US. 74;2, 749-50 (2001) (éoﬂecfmg circuit decisions). Somewhat uf:ique éalmong the equitabler
estoppel doctrines, the central purpose of judicial estoppel is to protect the ir;tegrity of tl_,rle
legal system itself. In re Co;lstal Plains, Inc., 179 F3d 197, 205 (5th Cir..1999) (chara(;.terizing
judicial estoppel as protecting “the judicial syst;im, rather than the ]@tigants”). The basic
formulation of the doctrine varies from one court to another, though common tenets pervade.
.Compare id. at 206 ("Most courts have 1dent1fied at least two limitations on the apphcatlon
of the doctrine: (1) it may be applied only where the position of the party to be estopped is
clearly inconsistent with'its previous one; and (2) that [the] party must have convinced the
court. to accept that previous position.”), with Salomon Smith Barney, Inc. v. Harvey, 260
F.3d 1302, 1308 (11th Cir. 2001) (“First, it must be shown that the allegedly inconsistent
positions were made under oath ina prior proceeding. 'Seconﬂ, such inconsistericies mﬁst be

shown to have been c¢alculated to make a mockery of the judicial system.”).

TStated simply, the doctrine of ‘judicial estoppel bars a litigant from proceeding with a
defense which is at odds with a position asserted by the litigant in a prior legal proceedin_g.‘
While jurists and scholars have identified numerous objectives of the doctrine, at its core, the

doctrine is about guarding against litigant chicanery.

9 It was not until 200i that the Supreme Court examined the ‘doctrine in detail in New
Hampshirer v. Maine. 532 U.S. 742, 749-50 (2001) (noting that the Court has “not had
occasion to discuss the doctrine elaborately.”). In New Hampshire, the court ap;ilied judicial

estoppel to prevent the state of New Hampshire from asserting that its Piscataqua River

similar to res judieata, the doctrine can be raised sua sponte by the court itself. In re M
Cassidy, 892 F.2d 637, 641. (7th Cir. 1990) (citing Allen v. Zurich Ins. .Co., 667 F.2d 1162,
1168 n.5 (4th Cir. 1982)) (doctrine may be raised by court on appeal sual sponte) Hence, this
argument included the failure of Defendants to provide evidence, that these claims are barred
by res judicata and collateral estoppel, because they have failed to show where, in what court,
when thése issues were addressed. They were not presented or addressed.
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boundary with Maine i-an along the Ma;ine share of the river, contrary to a 1970s consent
judgment under which New Hampshire had agreed the boundary ran along the geographic

center of 'the river.

4The court cited the.Dat,;is v. Wakelee 156 U.S. 680, 689 (1895) definition but elaborated on
the doctrine’s unique positibn as a protector of the Ijudicial pi'ocess. As the Court noted, the
doctrine is used to “prevent the pervérsioﬁ of the judicial process” Id. at 750 (quoting In re
Cas-sidy, 892 F.2d 637, 6‘4i (7th Cir. 1990)) by “prohibitix;g parties fl'OI;l- deliberately changing
positions according to the exigencies of the moment.” Id. (q,ﬁoting United States v. McCaskey,
9 F.3d 368, 378 (5th Cir. 1993). Other courts have been more colorful in describmg’the
doctrine’s ultimate aims of promoting fair and honest dealing in the courts." Reynolds v.
Comm’r, 861 F.2d 469, 472 (6th Cir. 1988) (citing th;a various metaphors courts have useci to
describe the evils judicial estoppel guards against, including: “playing fast and loose with
the courts,” chrano v. C‘e;_rzt'ral R.R., 203 F.2d 510, 51 3 (3d Cir. 1953); “blowing hot and g&)l‘d
as the occasion demands,”' Allen v Zurich Ins. Co., 667 F.2d 1162, 1167 n.3 (4th Cir. 1982);
and “hav[ing] [one’s] cake and t"aatlging] it too,” Duplan Corp. v. Deering Milliken, Inc., 397 F.

Supp. 1146, 1177 (D.S.C. 1974)).

B. CENTRAL THRUST IS TEE “INTEGRITY OF THE JUDICIAL PROCESS

{Yet, the central thrust of all these formulations remains the same: the protection of the
“1ntegr1ty of the judicial process.” New Hampshire, 532 U S at 749-51 (c1t1ng various cases

f
to’ ﬂlustrate the uniform agreement among the courts as to the purpose of judicial estoppel).

9 'Und‘é.-rpi]:ming the courts’ common dpplication of the doctrine of judicial estoppel are the
broadly recognizéd interests served :by the United States’ uniform Bankruptcy Code and the '

desire of the courts to ensure the integrity of their processes. Compare Ryan Operations G.P.
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v. Santiam-Midwest Lumber Co., 81 F.3d 355, 362 (3d Cir. 1996) (“[JTudicial estoppel would
be inappropriate in any event as there is no evidence that Ryan acted in bad faith.”) Sée
generally Sea Trade Co. v. FleetBoston Fin. Corp., No. 03 Civ. 10254, 2008 WL 4129620
(S.D.N.Y. Sept. 4, 201;)8) '(applying the doctrine of judicial estoppel after extensive and

contested review of bankruptey disclosure requirements under Argentine Bankruptcy Law).

C. JUDICIAL ESTOPPET, PREVENTS A PARTY FROM PREVAILING IN ONE PHASE OF A

JUIUIAL eIV, PRV N L A L ey A Y Y 2

ASE ON AN ARGUMENT AND THEN RELYING ON A CONTRADICTORY ARGUMENT

CASE ON AN ARGUMENT AND THEN RELYING ON A CONTRAIVGIURY ARG MISINL

TO PREVAIL IN ANOTHER PHASE

1 In addition to litigants’ stai:utofy and pseudo statutory obligations, the courts have
additional “inherent powers” through which judges ensure effi'cieni;,A orderly, and fair
disposition of cases. See Chambers v. NASCO, Inc:, 501 U.S. 32, 58 (1991) (Scalia, J.,
dissenting) (“It has long been understood that ‘[clertain imp’liqd powers must necéss'arily
result to our Courts of justice from the nature of their institution,’ powers ‘which cannot be
dispensed with in a Court, because they are necessary to the exercise of.'all.f)thélrs.”’ (quoting
United States v. Hudson, 11 US. (7 Cranch) 32, 34 (1812))). Amongthese powers is a court’s
ability to guard against litigant duplicity by employing t'he equitable doctrine of judicial
estoppel. New Hampshire v. Maine, 532 U.S. 742, 749 (2001) (“This rule, known as judicial
estoppel, generally prevents a party from prevailing in one phése of a case on an argument
and then relying on a contradictory argument .to prevail in another phase.” (Internal

quotation marks omitted)).

YBriefly put, judicial estoppel permits a court to overrule arguments inconsistent with a
peﬁtioning party’s representations in a prior legal proceeding. Invoked to protect the
integrity of the judicial sy-‘stem, judicial estoppel has become an incr_eas‘ingly popular means

of dismissing claims brought by lindividuals who have previously ﬁléd{ for bankiuptcy and
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failed to d1sclose those claims as assets in the bankruptey proceeding. In re Coastal Plains,
Inc., 179 F.3d 197 (5th Cir. 1999). Lowery v. Stovall, 92 F.3d 219, 224 (4th Cir. 1996) (“[T]he
position sought to be estopped must be one of fact rather thiin law or legal theory.”) Such
distihctions betweén incOnsistencyin law or fact, however, may be irrelevant when viewed
in light of the doctrine’s secondary elements which better define judicial éestoppel’s
application. Cassid'y, 892 F.2d at 642 (“[IIn this case we think that the change of position on
the legal question is every Dbit as harm,_ful‘_to the admi;ﬁstration of justice as a chmée c;n an

issue of fact.”).

91t should be noted however, that neither an unfair advantage, nor a material benefit to the
inconsistent party is necessary to find the “judicial acceptance” required. to judicially estop a
litigant.  All that need be-shown is that the prior tribunal or agency relied upon the

representation in reaching some decision.

1 Consequently, judicial estoppel may be applied in cases where a gﬁjg@t__ did not ultimately _. .
prevail on his case in chief, but convinced a tribunal to rely on his representation to reach
some conclusion in a prior-case.
D. JUDICIAL ESTOPPEL PERMITS THIS COURT TQ OVERRULE ARGUMENTS
INCONSISTENT WITH DEFENDANTS REPRESENTATIONS IN PRIOR LEGAL

PROCEEDINGS WHERE THEY INFORMED THE JUDGES THAT THE EVIDENCE I
OUTLINE DID NOT EXIST

" 4 During the litigation and the time frames when the judgment could be collaterally attacked,
’Defendants‘stated the evidence that isa subje(':t, cmatter of the spoli;'qltion did not exast.
1TIn CIV 18-0066RM Coriz.lron Qtﬁntairos Prieto Wood & ]é’oyer' ‘Nichole Rowey; aggressively
durmg the htlgatmn and the time frames when the judgment could be collatera]ly attacked,
Defendants stated the evidence that is a sub]ect matter of the spohatlon did not exist. CR’
186, 187, 188, 191, 195, 200, 205, 208, 209i 210, 212, 217, 220, 234, 236, 237, 238, 240, 241,
Page 7 cf13 i
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© 942, 245, 246, 248, 249, 250, 251, 255, 256, 257, 314, 318, 337, 352, 363, 383, 392, 414, 421,

425, 427, 434

¢ In CIV 13-0615 TUC DCB Corizon through Joseph Scott'Cenloﬁ ;Renaud Cook Drury
Mesaros PA Durmg the ‘litigation and the time frames When the judgment could be
co]laterally attacked, Defendants stated the evidence thatisa subject matter of the spohatlon
did not exist.

q In CIV i3-0140 TUC DCB Wexford Health Sources, Inc; Weber Gallagher Simpson
Ste.pleton Fires & Newby LLP; Jones Skelton Hochuli During the litigation and the time
frames when the jl;dgment'could be collaterally attacked, Defex}dants stated the evidence
that is a subject matter of the spo]ie.tion did not exist. |

91 In bad faith Defendants made material false representations and were dishonest in their
representations to the court, abou{:{the evidence, because it did not S'Elit their position at the
fime. In re Coastal Plains, 179 F.3d 197, 208, 210 (5th Cir. 1999) (noting another circuit’s
requirement of inconsistency in factual representations but. expressing no opinion on the
requirement and applyiné judicial estoppel due to prior judicial acceptance of bankruptey
filings valuing estate assets at less than $20,000. These observers in turn classify courts as

embracing either a “judicial acceptance” or “sanctity of the oath” version of judicial estoppel.

 As the Supreme Court jmjted in New Hampshire, the doctrine “prohibit[s] parties from |
deliberately changmg pomtmns according to the exigencies of the moment » New Hampshire
v. Maz-ne, 532 U.S. 742, 749-50 (2001) (emphasm added) (quoting Umted States v. McCaskey,
9 F.3d 368, 3‘78 (5th Cur 1 993)) "Such bad falth may be dlscerned from the record where the
inconsistency constltutes a parhcularly egregious affront to judicial dignity. See generally

Taylor v. Freeland & Kronz, 503 U.S. 638, (19.92); Stoll v. Gottlieb, 305 U.S. 165 (1938).

J
R
1
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THESE LAWYERS HAVE NOT ACTED EQUITABLY DURING THESE ADVERSARY
PROCEEDINGS BECAUSE THEY LiED OUTRIGHT, ABOUT THE CORE OF THEIR

DEFENSE, THAT THE THIRD CIRCUIT ADDDRESSED SPOLIATION. THE THIRD

_—_‘___—__....—-——-———'-"—--———"_—___—

CIRCUIT DID NOT ADDRESS THE CLATMS BECAUSE OF THIS BANKRUPTCY

COﬁNSEL LIED ABOUT THE CENTRAL ISSUE AS T'O THEIR DEFENSES T0 THIS

A N L e A L A e —,— s —————————

LITIGATION

qReported cases provide a’broad range of examples of how not to behave as a litigant. As the
First Circuit stated in Aoude v. Mobil Oil Corp. 892 F.2d 1115, 1118(. I_éé Cir. 1989) "because

corrupt intent knows no styiisti‘c boundaries, fraud on the court can take many forms."

9 These lawyers in their filings state that the Third Circuit decided against me on the

spoliation claims This is patently false.

Y1 asked them to provide me the page-and paragraph where the court resolved this spoliation .

claims against me, and they refu_séd to refer me to that pertion of the decision.

1[Thef came outright and lied to thls judge about a central issue in this litigation. If this court
is to take this lie outright, the claims get dismissed. On the other hand if this court were to

review the court order, the complaint proceeds. So this assertion is core to this litigation.

1 When misconduct beats a substantial relationship to the matter(s) in issue the clean hand’
doctrine applies. Precision Instrument Mfg. Co. v. Auto. Main: Mach. Co., 324 U.S. 806, 815 '

(1945) (suggesting that the conduct of the opposing party is not relevant)

fTraditionally, an equitable defense, the clean hands doctrine has been applied to cases at

law since the merger of law and equity.

1The standard exposition of the clean hands doctrine speaks of the requirement of coming

into court with clean hands, but many courts also require that hands remain clean during
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the litigation. Thus, a plaintiff who arrives in court with clean hands may still find herself
out of court if '1_191' hanéis become soiled during the litigation. C.C.S. Communication Control;
Inc. v. Skir, No. 867191, 1987 U.S. Dist. LEXTS 4280 (S.D.N.Y. June 1, 1987), offd without
op;, 983 F.2d 1048 (2d Cir.. 1 ‘992).A£-:. éne trial court explained: "It would be strange if a court
of equity had power-becaua;e of pﬁialic policy for its own pr'oi;ection-to throw out a case because

it entered with unclean hands and vet would have no power to act if the unconscionable

_conduct occurred while the case was in court."

9 As such for this fact and thls fact alone the motions to dismiss should be denied with
prejudice, with directions the matters-in the motmns to dismiss cannot be reargued in any

other manner, during these proceedings. -

i. THE RIGHT TO RELIEF FOR SPOLIATION IS CLEARLY ESTABLISHED

e

| Foster v Lake Jackson, 28 F3d 425, 429 (5th Cir. 19.94) clearly establishes the right to seek
relief By way of an independent action, because prior action ended poorly, due to the missing
or fabricated evidence, set forth in tile complaint. 1B J Moore, J. Lucas, T. Currier, Moore’s

Federal Practice, para-O. 407, at 286 (2nd ed. 1984) provides in relévant part

e “If it attempts to avoid, defeat, or evade a previously entered judicial
decree.....or otherwise attempts to deny the prior decree’s force and
effect...in the context of an incidental proceeding NOT ESTABLISHED BY
LAW for the purpose of attacking the decree’s validity” (emphasis added)

9 The key is “established by law” and pursuant to Foster v Lake Jackson, 28 F3d 425, 429
(5th Cir. 1994) the right to independent action is established law, which does not set aside

the judgment in the prior action.
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A. THIS COURT HAS JURISDICTION AS THE CONDUCT OF DEFENDANTS ARE
INEXTRICABLY ENTWINED

1[ The conduct of Defendants are inextricably entwined withlthe conduct of the Debtor Fire

Eagle LLC v Bischoff, 710 F.3d 299 (5th Cir. 2003). They use the same modus operandi.
Howell Hydrocarbons v Adams, 897 F2d 183 (5th Cir. 1990) Because of their identity of
interests, combined with the cooperation agreements_that they have entered into, they are
named as partieé. These Defendants were parties, to the spoliation claims in the District and
Circuit Courts. Without their Soinder, I cannot get coppiete relief, because, as the Debtor has
filed for this bankruptcy, the Circllit Court and District courts have, as reﬁuired by law,
dé_c]ined to hear my Spoliation claims. In re Lile 1998 Bankr. Lexis 399 (SD Tex 1989) Wh:en

the complaint is based on the same operative facts, they are intertwined.

B. COOPERATION AGREEMENT BY WEXFORD (:JONFERS JURISDICTION

1 January 30, 2013 Mark Hale, the CEO of Wexford signed a contract in Pittsburgh, agreeing
to cooperate with Corizon i—Iealth. This contract was scanned and signed on the same date by
Denel Piqkering for the ADCRR in Phoenix. Weber Gallagher, Jones Skelton; Struck and

Gottfried were involved.

C. COOPERATION AGREEMENT BY CORIZON CONFERS JURISDICTION

1 Steve Rector CEO of Corizon on July 20, 2018 signed an agreemeﬁt to coopefate with
Centurion in Brentwood, Tennessee and it was scanned and signed on the same date by Ken
Sanchez in Phoenix for ADCRR Struck, Rénaud Drury, Quintairios Prieto and Gottfried

were involved.

D. COOPERATIONVAGRhEEMENT BY CENTURION CONFERS JURISDICTION
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9 Steven H Wheeler, CEO of Centurion from Vienna, Virginia on May 25, 2019 signed a
cooperation agreement agreeing to cbﬁperate with Corizon. The document was cosigned in
Arizona by Kenneth P. Sanchez, for ADCRR. Broening Oberg, Struck and Gottfried were

involved.

i

E. COOPERATION AGREEMENT BY NAPHCARF, CONFERS JURISDICTION

9 Bradford McLane CEO Naphcare on May 24, 2022 signed in Alabama a document agreeing
to cooperate with Centurion and on the same date it was scanned and signed by Kenneth P.

Sanchez, ADCRR in Phoenix.

F. DEEMED TOQ HAVE ESTABLISHED PERSONAL JURISDICTION 1S ESTABRLISHED
BY SPOLIATION

9 The Supreme Court has held when documents have been destroyed, the Plaintiff has been
deemed to have estabhshed ‘personal jurisdiction. Ins. Corp v. Compagme des Bauxztes, 456
U.S. 694 (1982) (afﬁrmmg order-that 1mposed sanctlon of (ieemmg personal jurisdiction

established) As Defendants destroyed evidénce, jurisdiction is deemed to have been

established.

_ CONCLUSION

9 The motions to exceed. page limits should be granted.

Respectfull§ sub

Anarit Kuﬁ:{u ﬂﬂ (U’S
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CERTIFICATE OF SERVICE

The Plaintiff hereby certifies that a true and correct copy. of the foregoing document was
served by the Court’s CM/ECF system on all parties requestmg notice/ all parties who have
entered appearance. -

e
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