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SCAN Health Plan, a California nonprofit public benefit corporation (“SCAN”), by
and through its undersigned counsel, hereby submits this limited objection (this
“Objection”) to confirmation of that certain Second Amended Joint Chapter 11 Plan of
Liquidation (Dated July 2, 2020) of the Debtors, the Prepetition Secured Creditors and the
Committee [Docket No. 4993] (the “Plan”). In support of this Objection, SCAN
respectfully submits as follows.

L PRELIMINARY STATEMENT

SCAN does not oppose confirmation of the Plan as a general matter, though it takes

© 00 N o o b~ W NP

the solemn note of the final chapter of a collective group of hospitals that provided care to

[
o

so many people in disadvantaged communities. The release and injunction provisions of

|
|

the Plan, however, would potentially and improperly eliminate SCAN’s setoff, recoupment

[EEN
N

and other defensive rights in violation of well-settled bankruptcy law. Any order

[N
w

confirming the Plan should clarify that all of SCAN’s setoff, recoupment rights, and any

H
oD

other legal and equitable defenses, are expressly preserved. Until and unless such

15|| clarification is made to bring the Plan into compliance with applicable bankruptcy law, the
16|| Plan will run afoul of Section 1129(a)(1) of the Bankruptcy Code and thus cannot be
17|| confirmed.
18|| II. n BACKGROUND
19 a. The SCAN Agreements.
20 SCAN is a California nonprofit corporation headquartered in Long Beach,
21|| California. Since its formation in the 1970’s, SCAN has played a material part in seeking
22|| favorable healthcare outcomes for seniors. Until the program was ended in 2004, SCAN
23|| was a social HMO (health maintenance organization), providing health care benefits to
24|| seniors by way of long term and acute care in order to minimize institutionalization of its
25| members. At the conclusion of the social HMO program, SCAN was designated as a
26| Medicare Advantage Organization by the Centers for Medicare & Medicaid Services
27|| (“CMS”) of the United States Department of Health & Human Services.
28
2
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SCAN is under contract with CMS pursuant to Section 402 of the 1967
Amendments to the Social Security Act and the Department of Health Services of the State
of California pursuant to Article 1 (commencing with Section 14490) of the California
Welfare and Institutions Code, and is licensed by the State of California’s Department of
Managed Health Care as a health care service plan pursuant to the Knox-Keene Health
Care Service Plan Act of 1975, as amended.

As a result of its Federal and State licensing, SCAN continues to offer benefit plans

to Medicare beneficiaries who choose to enroll with SCAN. SCAN also provides

© 00 N o o b~ W NP

important community benefits to its members. These benefits include the Independence at

[
o

Home program (IAH) that provides long term and personal care coordination for low-

|
|

income seniors and functionally disabled adults. SCAN also sponsors the VVolunteer

[EEN
N

Action for Aging (VAA) program, a community service that provides individuals with the

[N
w

ability to volunteer for episodic events and ongoing opportunities and engage isolated

H
oD

seniors in community activities.

15 SCAN has more than 200,000 members in Northern and Southern California. As of
16|| the Debtors” August 31, 2018 petition date (the “Petition Date’’), SCAN was party to six
17|| contracts (the “SCAN Agreements”) with the Debtors, including St. Vincent’s Medical

18|| Center (“St. Vincent”), St. Francis Medical Center (“St. Francis”), O’Connor Hospital and
19|| Seton Medical Center (“Seton”). The SCAN Agreement with O’Connor Hospital was

N
(=)

assumed. The two SCAN Agreements with St. Vincent were rejected. The two SCAN

N
=

Agreements with St. Francis and the one SCAN Agreement with Seton are the subject of

22|| the pending sales transactions, where they appear to be slated for rejection. SCAN has
23|| rights of recoupment under each of the SCAN Agreements and applicable law. SCAN
24| may also have rights of setoff under the SCAN Agreements and applicable law.
25 b. The Plan.
26 On July 2, 2020, the Debtors filed the Plan. Under the Plan, the Debtors purport to
27| preserve a wide swath of claims against their stakeholders, including health plans, like
28| SCAN. See Plan § 13.9 (preserving claims against, inter alia health plans). However, the
3
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1|| Plan would appear to limit substantially the exercise by SCAN and other creditors of
2|| recoupment rights and other legal and equitable defenses to those claims.
3 Specifically, the injunction provisions of Section 13.6 of the Plan would
4| permanently enjoin all holders of Claims from “taking any action in furtherance of [any]
5[ ... Cause of Action” and “asserting any setoff, right of subrogation or recoupment of any
6| kind, directly or indirectly, against any debt, liability or obligation due to the Debtors, the
7| Post-Effective Date Debtors or the Liquidating Trust.” The definition in the Plan of Cause
8|| of Action includes “any and all present or future claims, rights, legal and equitable
9|| defenses, offsets [and] recoupments.” Plan § 1.30 (Emphasis added). While it is hard to
10|| imagine the Debtors intended to eliminate the assertion of all “legal and equitable
11|| defenses, offsets [and] recoupments,” that is what appears to be the potential consequence
12|| of this provision.
13 Likewise, the release provisions of Section 13.5 provide for the holders of Claims,
14|| including SCAN, to release ““all claims, obligations, suits, judgments, damages, demands,
15|| debts, rights, causes of action, and liabilities” against the Debtors, the Settlement Released
16|| Parties and the Liquidating Trust. Plan § 13.5(a)-(c). While the term “causes of action” is
17|| not capitalized (implying a potential different meaning than the capitalized defined term),
18|| SCAN is concerned that the Plan’s definition of Causes of Action, which includes both
19|| rights of recoupment and all “legal and equitable defenses,” may be deemed to control,
20|| thus depriving SCAN of those important defensive rights.
21 Section 13.7, too, provides that the Debtors (as Released Parties) shall be released
22|| and exculpated from any and all Causes of Action relating to or arising out of “The
23|| Chapter 11 Cases . . . the marketing and sale of the Assets of the Debtors [and] the Plan” —
24|| broad categories that could potentially be construed to encompass a wide variety of
25|| released rights.
26( 1. LIMITED OBJECTION
27 “Recoupment, an equitable defense, is the setting up of a demand arising from the
28|| same transaction as the plaintiff's claim or cause of action, strictly for the purpose of
4
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1|| abatement or reduction of such claim.” Conrad v. NMTC Inc. (In re Conrad), Nos. 05-
2| 51412, 07-4095, 2007 Bankr. LEXIS 3757, at *12-13 (Bankr. W.D. Wash. Nov. 2, 2007)
3|| (citing Newbery Corp. v. Fireman’s Fund Ins. Co., 95 F.3d 1392, 1399 (9th Cir. 1996). It
4| is “based on the premise that the defendant should be entitled to show that because of
5| matters arising out of the transaction sued on, he or she is not liable in full for the
6| plaintiff's claim.” Id. It is “a challenge to the validity and extent of the plaintiff's claim,
7|| and no affirmative recovery is permitted.” Id. (citing In re Al-Jiboury, 344 B.R. 218, 227-
8| 28 (Bankr. D. Mass. 2006) (quotations omitted).
9 Put another way, “the equitable doctrine of recoupment allows a creditor to
10|| withhold funds owed to another party ‘to offset a claim that arises from the same
11|| transaction as the debtor’s claim, without reliance on the setoff provisions and limitations
12|| of [11 U.S.C. 8] 553, because the creditor’s claim . . . is essentially a defense to the
13|| debtor’s claim against the creditor . . ..” Davidovich v. Welton (In re Davidovich), 901
14|| F.2d 1533, 1537 (10th Cir. 1990).
15 “A claim subject to recoupment avoids the usual bankruptcy channels.” Megafoods
16|| Stores, Inc. v. Flagstaff Realty Assocs. (In re Flagstaff Realty Assocs.), 60 F.3d 1031, 1035
17|| (3d Cir. 1995). Not only are recoupment rights not subject to the automatic stay, but they
18|| are also not even affected by a debtor’s discharge. Process Am., Inc. v. Cynergy Holdings,
19|| LLC (In re Process A., Inc.), 588 B.R. 82, 105 (Bankr. C.D. Cal. 2018) (“[a]s recoupment
20|| is neither a claim nor a debt, it is unaffected by either the automatic stay or the debtor’s
21|| discharge”); see also In re Al-Jiboury, 344 B.R. 218, 227 (Bankr. D. Mass. 2006) (quoting
22| Inre Jones, 289 B.R. 188, 191 (Bankr. M.D. Fla. 2002)) (while a discharge “prohibits a
23|| setoff of any debt as to the personal liability of a debtor, Section 524(a)(2) of the Code
24|| does not prohibit a recoupment.”).
25 Likewise, a debtor’s discharge does not eliminate a creditor’s right of setoff. In re
26| De Laurentiis Entm’t Grp., Inc., 963 F.2d 1269, 1277 (9th Cir. 1992) (“the primacy of
27|| setoffs is essential to the equitable treatment of creditors. A setoff is allowed as a defense
28|| to a claim brought by the debtor against a creditor.””). A “creditor's right of setoff is not
5
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barred by the debtor’s discharge because § 524 is not a listed exception to subsection
553(a).” Riverav. United States (In re Rivera), 345 B.R. 229, 233 (Bankr. E.D. Cal.
2005); In re Buckenmaier, 127 B.R. 233, 237 (B.A.P. 9th Cir. 1991) (finding discharge did
not deprive creditor of setoff right: “most cases hold that a valid setoff claim cannot be
defeated by a discharge in bankruptcy.”).

Here, the Plan does not provide for the Debtors to receive a discharge. Nor could it,
since the Plan provides for the liquidation of all of the Debtors’ assets and for the Debtors

not to conduct business after the Effective Date. See 11 U.S.C. 8 1141(d)(3). Yet the Plan

© 00 N o o b~ W NP

affords the Debtors broad releases and injunctive provisions that would appear to have

[
o

essentially the identical effect.

|
|

Whether or not the Plan’s release and injunction provisions are appropriate absent a

[EEN
N

discharge, there is no basis for depriving SCAN of any valid setoff right, recoupment

[N
w

rights, or the right to assert defensively any “legal and equitable defenses.” See Plan §

14|| 1.30. As noted above, the Plan could create an absurd situation where claims are being
15|| asserted against a stakeholder, but such stakeholder is enjoined from asserting rights of
16|| recoupment or other legal or equitable defenses. That construct would fail even if the
17|| Debtors were entitled to a discharge. See In re Process A., Inc., 588 B.R. at 105 (supra).
18|| Here, however, they are not.
19 Based on the foregoing, any order confirming the Plan should ensure that all “legal
20|| and equitable defenses, offsets [and] recoupments,” including rights of setoff, of SCAN are
21|| preserved. Absent that clarification, the Plan violates applicable bankruptcy law and
22|| therefore cannot be confirmed. See 11 U.S.C. § 1129(a)(1) (requiring compliance with
23|| “applicable provisions of [the Bankruptcy Code]” for plan to be confirmed).
24
25
26
27
28
6
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1|| IV. CONCLUSION

2 WHEREFORE, for the foregoing reasons, SCAN respectfully requests that the

3|| Court grant relief consistent with this Objection and such other and further relief as may be

4|| justand proper.

5

Dated: August 3, 2020 LOEB & LOEB LLP
6 KARL E. BLOCK
DANIEL B. BESIKOF
7 LISA E. RUBIN
8
By: /s/ Karl E. Block
9 Karl E. Block_
Daniel B. Besikof
10 Lisa E. Rubin
Attorneys for Creditor _
11 SCAN Health Plan, a California nonprofit
1 public benefit corporation
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
7
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PROOF OF SERVICE OF DOCUMENT
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DEBTORS, THE PREPETITION SECURED CREDITORS AND THE COMMITTEE

will be served or was served (a) on the judge in chambers in the form and manner required by LBR 5005-2(d); and (b) in
the manner stated below:
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below:
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