Case 18-12378-KG  Doc 77 "H~= 2ninnine g et #0039 Date Filed: 10/23/2018

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

WELDED CONSTRUCTION, L.P., et al.," Case No. 18-12378 (KG)

(Jointly Administered)
Debtors.

N N e N N N Nt N

Ref. Docket No. 5

ORDER AUTHORIZING THE DEBTORS TO EMPLOY
AND RETAIN KURTZMAN CARSON CONSULTANTS LLC AS CLAIMS
AND NOTICING AGENT EFFECTIVE NUNC PRO TUNC TO THE PETITION DATE

Upon the application (the “Application”)* of the above-captioned debtors and debtors in
possession (collectively, the “Debtors™) for entry of an order (this “Order”) for authority to
employ and retain Kurtzman Carson Consultants LLC (“KCC”) as claims and noticing agent in
the Debtors’ chapter 11 cases (the “Claims and Noticing Agent™) effective nunc pro tunc to the
Petition Date, all as more fully set forth in the Application; and upon the First Day Declaration
and the Jordan Declaration; and this Court having jurisdiction over this matter pursuant to 28
U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference; and that this Court may
enter a final order consistent with Article III of the United States Constitution; and this Court
having found that venue of this proceeding and the Application in this district is proper pursuant
to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the relief requested in the
Application is in the best interests of the Debtors’ estates, their creditors, and other parties in
interest; and this Court having found that the Debtors’ notice of the Application and opportunity
for a hearing on the Application were appropriate under the circumstances and no other notice
need be provided; and this Court having reviewed the Application and having heard the

statements in support of the relief requested therein at a hearing before this Court

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification

number, are: Welded Construction, L.P. (5008) and Welded Construction Michigan, LLC (9830). The mailing
address for each of the Debtors is 26933 Eckel Road, Perrysburg, OH 43551.

Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Application.
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(the “Hearing™); and this Court having determined that the legal and factual bases set forth in the
Application and at the Hearing establish just cause for the relief granted herein; and upon all of
the proceedings had before this Court; and after due deliberation and sufficient cause appearing
therefor, it is HEREBY ORDERED THAT:

1. The Application is APPROVED as set forth herein.

2. The Debtors are authorized, pursuant to 28 U.S.C. § 156(c) and Local Rule 2002-
1(f), to retain KCC, and KCC is appointed as the Claims and Noticing Agent, nunc pro tunc to
the Petition Date, under the terms and conditions of the Services Agreement, attached hereto as
Exhibit 1. Notwithstanding any terms of the Services Agreement, the Application is approved
solely as set forth in this Order.

3. KCC, as the Claims and Noticing Agent, is directed to perform noticing services
and to receive, maintain, record, and otherwise administer the proofs of claim filed in these cases
(if any), and all related tasks, all as described in the Application (collectively, the “Claims and
Noticing Services™).

4, KCC shall serve as the custodian of court records and shall be designated as the
authorized repository for all proofs of claim filed in these chapter 11 cases (if any) and is
authorized and directed to maintain official claims registers for each of the Debtors and to
provide the Clerk with a certified duplicate thereof upon the request of the Clerk.

5. KCC is authorized and directed to provide an electronic interface for filing proofs
of claim and to obtain a post office box or address for the receipt of proofs of claim (if
necessary).

6. KCC is authorized to take such other action to comply with all duties set forth in

the Application.
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7. The Debtors are authorized to compensate KCC for the Claims and Noticing
Services in accordance with the terms of the Services Agreement upon the receipt of reasonably
detailed invoices setting forth the services provided by KCC and the rates charged for each, and
to reimburse KCC for all reasonable and necessary expenses it may incur, upon the presentation
of appropriate documentation, without the need for KCC to file fee applications or otherwise
seek this Court’s approval for the compensation of its services and reimbursement of its
expenses.

8. KCC shall maintain records of all services performed, showing dates, categories
of services, fees charged, and expenses incurred, and shall serve monthly invoices on the
Debtors, the U.S. Trustee, counsel to the Debtors, counsel to any official committee monitoring
the expenses of the Debtors, and any party-in-interest who specifically requests service of the
monthly invoices.

9. The parties shall meet and confer in an attempt to resolve any dispute which may
arise relating to the Services Agreement or monthly invoices, and the parties may seek resolution
of such matter from this Court if resolution is not achieved.

10.  Pursuant to section 503(b)(1)(A) of the Bankruptcy Code, the fees and expenses
of KCC under this Order shall be an administrative expense of the Debtors’ estates.

11.  Without further order of this Court, the Debtors are authorized to compensate and
reimburse KCC in accordance with the terms and conditions of the Services Agreement upon
KCC’s submission to the Debtors of invoices summarizing, in reasonable detail, the services
rendered and the reasonable and necessary expenses incurred in connection therewith and
without the necessity for KCC to file an application for compensation or reimbursement with this

Court.
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12.  KCC seeks to first apply its retainer to all prepetition invoices and, thereafter, to
have the retainer replenished to the original retainer amount and, thereafter, to hold the retainer
under the Services Agreement during the cases as security for the payment of fees and expenses
incurred under the Services Agreement.

13.  The Debtors shall indemnify KCC under the terms of the Services Agreement, as
modified pursuant to this Order.

14.  KCC shall not be entitled to indemnification, contribution, or reimbursement
pursuant to the Services Agreement for services other than the Claims and Noticing Services, as
provided under the Services Agreement, unless such services and the indemnification,
contribution, or reimbursement therefore is approved by this Court.

15.  Notwithstanding anything to the contrary in the Services Agreement, the Debtors
shall have no obligation to indemnify KCC, or provide contribution or reimbursement to KCC,
for any losses, claims, damages, judgments, liabilities or expense that are either: (a) judicially
determined (the determination having become final) to have arisen from KCC’s gross
negligence, willful misconduct, or fraud; (b) for a contractual dispute in which the Debtors allege
the breach of KCC’s contractual obligations, if this Court determines that indemnification,
contribution, or reimbursement would not be permissible pursuant to United Artists Theatre Co.
v. Walton (In re United Artists Theatre Co.), 315 F.3d 217 (3d Cir. 2003); or (c) settled.prior toa
judicial determination under subsection (a) or (b), but determined by this Court, after notice and
a hearing, to be a claim or expense for which KCC should not receive indemnity, contribution, or
reimbursement under the terms of the Services Agreement as modified by this Order.

16.  Before the earlier of: (a) the entry of an order confirming a chapter 11 plan in

these chapter 11 cases (that order having become a final order no longer subject to appeal); and
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(b) the entry of an order closing these chapter 11 cases, should KCC believe that it is entitled to
the payment of any amounts by the Debtors on account of the Debtors’ indemnification,
contribution, or reimbursement obligations under the Services Agreement (as modified by this
Order), including, without limitation, the advancement of defense costs, KCC must file an
application in this Court, and the Debtors may not pay any'such amounts to KCC before the
entry of an order by this Court approving such application and the payment requested therein.
This paragraph is intended only to specify the period of time under which this Court shall have
jurisdiction over any request for fees and expenses by KCC for indemnification, contribution, or
reimbursement, and not a provision limiting the duration of the Debtors’ obligation to indemnify
KCC. All parties in interest shall retain the right to object to any demand by KCC for
indemnification, contribution, or reimbursement.

17.  In the event KCC is unable to provide the Claims and Noticing Services, KCC
will immediately notify the Clerk and Debtors’ counsel and, upon approval of this Court, cause
to have all original proofs of claim and computer information turned over to another claims and
noticing agent with the advice and consent of the Clerk and the Debtors’ counsel.

18.  The Debtors may submit a separate retention application, pursuant to section 327
of the Bankruptcy Code or any applicable law, for work that is to be performed by KCC but is
not specifically authorized by this Order.

19.  Notwithstanding any term in the Services Agreement to the contrary, during the
chapter 11 cases, KCC’s liability will not be limited to the amount paid or billed to the Debtors.

20.  KCC shall not cease providing claims processing services during these chapter 11

cases for any reason, including nonpayment, without an order of this Court.
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21.  The Debtors and KCC are authorized to take all steps necessary or appropriate to
carry out this Order.

22. In the event of any inconsistency between the Services Agreement, the
Application, and this Order, the terms of this Order shall govern.

23.  Notice of the Application as provided therein shall be deemed good and sufficient
notice of such Application and the requirements of Bankruptcy Rule 6004(a) and the Local Rules
are satisfied by such notice.

24.  Notwithstanding any term in the Services Agreement to the contrary, this Court
shall retain exclusive jurisdiction to hear and determine all matters arising from or related to the
implementation, interpretation, or enforcement of this Order.

'
Dated: October 23,2018 JJ(LO ud é .2 ’gb/_b
Wilmington, Delaware KeYin 0SS k
United States Bankruptdy Judge
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EXHIBIT 1

Services Agreement
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This Agreement is entered into-as-of the 16" day of October 2018, between Welded Construction,
L.P. (tageﬁwr ‘with its affiliates and subsidiaries, the “Company”),' and Kurtzman Carson
Consultants LLC (mgethm: with itsaffiliates and subcontractors, “KCC”). In consideration of thie
premises set forth herein and other good and valisble cotisideration, thie feceipt and suffic iciency of
which are hereby ackiowledged, the parties hereto agree as follows:

Terms and Conditions

A, KCC:agrees 1o provide the Company with consulting services: regarding noticing, claims
management and reconciliation, plan solicitation, balloting, disbursements and any other services
agreed upon by the parties or otherwise required by applicable law, government regulations or
court rules or orders.

B. KCC further agrees o provide (i) computer software support and training in the use of
the support software, (i) KCC’s standard reports.as well as consulting and programming support
for the Company requested teports; (iii) program modifications, (iv). data base. modlﬁéatmns,
and/or (v) other features and sérvices in accordance with the fees outlined in a pricing schiedule
provided tothe Company (the “KCC Fee: Structure®).

C. Without limifing the: geaemhty of the foregoing, KCC may, upon request by the
Company, {i) provide & communications plan including, but not limited to, preparation of
cominunications materials, dissemiination of information and a call center staffed by KCC and/or
(i) provide confidential on-line workspaces or virtual data rooms and publish documents to such
wcrkspaaes or data rooms (which publication shall riot be deemed to violate the confidentiality
provisions of this:Agreement).

D. The price listed for each service in the KCC Feé Structiire represents a bona fide proposal
for:such services, which may be-accepted in whole or in part. Services will be provided when
rcquasted by the Company or required by applicable law, government regulations or court rules
or orders.. Services are mutually exclusive-and are deemed delivered and accepted by the
Company when provided by KCC,

E. The Company acknowledges-and agrees that KCC will often take direction from the
Company”s representatives, employees, agents and/or professionals (collectively, the “Company
Parties™) with respect fo the services being provided underthis Agreement. The parties agree that

* KCC'may rely upon, and the Company agrees to be bound by, any requests, advice or
information provided by the Company Partiesto the saime extent as if sueh requests, advice-or
information were provided by the Company. The Company agrees:and understands that KCC
shall not provide the Company of -any other party with any legal advice.

b The ferm Cmnpany shall include, to the extent applicable, the Company, as:debtor-and debtor in.
pessession in its chapter 11 case, together with any affiliated debiors and debtors in possession - whose
chapter 11 cases are jointly administered with the Company’s-chapter. I1 case.
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I.  PRICES, CHARGES AND PAYMENT

aprees to pay KCC foi-its services at the tates
and pitces set by KCC that are in effect as of the date of this Agreement and inaceordance with
the KCC Fee Structure. KCC’s prices are generally adjusted periodically to reflect changes in the
e environment and are inclusive of all charges. KCC resérves the right to
reasonably incréase its pmm, charges and rates; prowded, however, that if any such increase
exceeds 15%, KCC will give thirty (30) days written notice to the Company

B. In addition to fees:and charges for services, the Company agrees to pay KCC’s

reasonable transportation, lodging, and meal expenses incurred in coringction with services

provided under this Agreement.

c. Iti addition to all fees for services and expenses hereunder, the Company shall. payto
KCC (i) any feesand charges related to, arising out of, orasa result of any error or omisston
made by the Company or the. Cmnpany Parties, as mutually determined by KCC and the:

icable to this Agreement or that-are measured-by

payments made under this Agreemmt“and are required to:be collected by KCCor paid by KCE to
a taxing authotity.

the Company requires services that are unuisual or beyond the nofinial business
pr CC, or are otherwise not provided for in the KCC Fee Structure, the cost of such
semcea shall be charged to the Company at a compétitive rate,

E. KCC agrees to submit its invoices'to the Company monthly and the Company agrees that
the amount invoiced is due and payable upon the Company’s receipt of the invsice, KCC’s
invoices will contain reasonably detailed descrxptims of charges for both-hourly (fées) and non-
houtly (expenses) ¢age specific charges. Where total invoice amounts are expseted to exceed
$10,000 in any single month.and KCC reasonably believes it will not be pmd KCC may require
advance payment from the Company due and payable upon-demand and prior to the performance
of services hereunider. If any‘amount is unpaid as of thirty (30) days from the receipt.of the
invoice; the Company further agrees to pay a late charge, calculated as one and one-half percent
{1-1/2%) of the total amotint mipmd evety thirty (30) days, In'the case of & dispute in the invoice
amount, the Company shall give written notice to KCC within ten (10). days of receipt of the
invoice by the Company. The undwpnted portion of the invoice will remiain due and payable
immediately upon: receipt of the invoice. Late charges shall net accriie on-any amounts in dispute
or any amounis ynable to be paid due to Court order-or applicable law. Unless otherwise.agreed
to in'writing; the fees for print notice and media publication (including commissions) st be
paid at least three {3) days in advance of those:fees-and expenses being incurred.

F. In the event that the Company files for protection pursuant to chapter 11 of the United
States Bankruptey. Code (a “Chapter 11 Filing™), the parties-intend that KCC shall be employed
pursuantto 28 U.B:C. § 156(e) to'the extent possible and otherwise in accordance with: apphcable
Banlruptcy law and that all amounts due under tliis Agreement shall, to the extent possible, be

paid as administrative expenses of the Company 's chapter 11 estate, -As-soon as practicable
following a Chapter 11 Filing (and otherwise in accordance with applicable law and fules and
orders-of the Bankruptey Court), the Company shall cause plaadmgs to be filed with the
Bankruptay Coutt seeking entry of an order or orders approving this Agreement (the “Reteiition

2
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Order”), The fotm and substance-of the pleadings and the Retenition Order shall b reasonably
acceptabiato 'KCC. Ifany Company chapter 11 case converts to-a case under chapter 7 of the
Sankiuptey Code, KCC will continue to be paid for its services in aceordance with the terms of
thi Agreemeit. The partics recognize and agree that if theré.is a conflict between the terms-of
this Agreement and the terms of the Retention Order, the terms of the Retention Order shall
goven during the chapter 11 or other proceeding.

G Tothe extent permitted by applicable law, KCC shall receive a retainer in the-amount.of
$335,000 (the “Retamm"’) that may be held by KCC as security for the Company’s payment
obligations under the Agreement. The Retainer is:due upon execution of this Agresment, KCC
shall be-entitled to hold the Retainer uritil the termination of the Agreement, Following
termination of the Agreement, KCC shall return-to the Company any amount of the Retainer that.
remaing following applieation of the Retainer to the payment of unpaid invoices.

I RIGHTS OF OWNERSHIP

A. The parties understand that the software programs and other materials furnished by KCC
pursisant to this Agreemeit arid/or developed during the course of this Agreement by KCC are the
sole property of KCC. The term “program” shall include; without limitation, data processing
progaris, specxﬁcatlons, apphcanons, routines, and documentation. The'Company agrees not to
copy or permit otheis to copy the source code from the support software orany other prograims or
‘materials furnished pursuant to this Agreement,

B. The Company fur&er agrees that any-ideas, concepts, know-how or techniques relating to
data processing or KCC's performatce of its'services developed or utilized during the term of this
Agreement by KCC shall be the exclusive property of KCC. Fees and expenses paid by the

: ydo no t i the-Company any rights in such property, it being understood that such

y is only beliig made available for the Company’s use during and in connection with fhie
services provided by KCC under this Agreement,

IV.  NON-SOLICITATION

The Company agrees that nigither it nor its subsidiaries or other affiliated companies shall directly
or indirectly solicit for employment, employ or otherwise retain Emplayecs of KCC during the
term of this Agreement and for-a period of twelve (12) months:after termination of this
Agreement unless KCC provides prior written-consent to such solicitation or retention,

Each of KCC and the Compatw on behalf of themsslves and their respective employees, agents,
pmf‘essmnals and represeniatives, agieesto keep confidential all nxm-pubhc récords, systenms,
dures, software and other information received from the other party in-connection with the

services provtded undéi- this Agisements provided, Hiowever, that if githet party redsonably
believes that it is required to produce any such information by order of any governimental agency
hi r bods 4y, upon tiot less than five (5) business days’ written notics to:the
other party, release the requ réd information.
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VL. SUSPENSION OF SERVICE AND TERMINATION
A, This Agre

ement shall remain in force until terminated or suspended by eitlier party

{1) upon thirty (30) days’ written notice to the other party or (ii) immediately upon written notice

for Cause (defined herein), As used herem, the term “Cause” means (i) gross: negligence or
willful misconduct oF KCC that caiises serious and material harm to the Company's
reorganization under chapter 11 of the Bankruptey Code; (ii) the failure of the Company to pay
KCC invoices for more than sixty (60):days from the date of invoice, ot (m) the acerual of

invoices or unpaxct services in excess of the retainer held by KCC-where KCC reasonabily believes

it will not be paid.

B. In the event that this contract is terminated, regardless of the reason for such termination,
KCC shall ¢oordinate with the Company aiid, bo the extént: applicable, the clerk of the Bankriptcy
Court, to maintain.an orderly transfer of record keeping functions and KCC shall provide all
necessaty staff, services and assistance required for an orderly trangfer. The Company agrees fo
pay for such Services in-accordance with KCC’s then gXisting prices for such services. If such
termination gocurs following entry of the Retention Order, the Company shall immediately seek
entty of an ordeér (in form and substanice reasanably accepiable to KCC) that discharges KCC
from service and responsibility in the Company’s bankruptey case.

C. Any data, programs, storage media or other materials fumished by tbe Cempany to KCC
or received by KCC in connection w;th the semcés pro & Agiesment:
may bé retaitied by KCC until the q . y
terminated with the services paid in 1, The Company shall remain I:able for all fees artd
expenses imposed under this Agréemeit as a fesult of data or physical media maintaiied or stored
by KCC. KCC shall dispose of the data.and media in the manner requested by the Company.

’I’ha Compﬁny agrees to pay KCe ﬁar reasonable-expenses incurred as a result of the disposition
pany has not utilized KCC’s services under this Agreement for a

i ydays, KCC may dlspase of the data or media;and be reimbursed by
thie Company for the expense of such disposition, after’ giving the Compariy thirty (30) days’
notice. Notwithstanding any term herein to the confrary, following eniry of the Refention Order,
the dispﬁsmon of any data ot media by KCC shall be in accordance with-any applicable
inistriictions from the clerk of the Bankruptey Court, local Bankriptey Cauit fules and orders of
the Bankruptey Court.

VIL.  SYSTEM IMPROVEMENTS

KCC strives to provide contiuolis 1mpmveme:nts in the quality of service'to its clients, KCC,
therefore, reserves the rightto make changes in operating procedure, operating systems,
programming languapss, general purpose libtary programs; application programts, time period of
accessibility, types of terminal and other equipment and the KCC data center servmg the
Gompany, so long as any such changes do not-materially interfére with ongoing services provided
to the Company in.connection with the Company’s chapter 11 case:
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VI, BANK ACCOUNTS

Atthe Company’s request and subject to Court approval following any chapter 11 filing, KCC
thay be authorized to establish aceounts with finanieial institutions in the name of and as agent for
the:Company. To the.extent that certain financial products are pmvxded to the Company pursuant
t6 KCC's agresment with financial institutions, KCC may receive coifipensation from sugh
financial institutions: for the services KCC provides pursuant to such-agreement:

A.  The Company shall indemnify and hold KCC, its affiliatés, members, directors, officers,
employees, consultants, subcontractors and agents (collestively, the “Indemnified Parties™)
harmless, to the fullest extent permitted by-applicable Jaw; from and against any and all losses;
¢laims, damages, judgments, liabilitics:and expenises (including reasonable courisel feés and
expenses) (collectively, “Losses”) resulting from, arising out of or related to KCC’s performance
under this Agreement. Such indemnification shall exclude Losses resulting from KCC's gross
negligence or willful misconduct. Without limiting the generality of theforegoing, Losses
mch:de any habﬂmes wsulhng ﬂmn claims by any thnrd~part:es agamst any Indemmﬁed Party

respect to thé sewiées provided by KCC under thxs Agreement The Company 3 mdemmf cation
obligations hereunder shall survive the termination of this Agreement.

B. Except.as provided herein, KCC’s hablhty to'the Compaiy or any person making a cliim
threugh oru der the- Company foi‘ an =Lasses of any kind, even 1f KCC has been ad%ii'sed of‘ the

pof’txon of ﬁle pf. cular WOrk which gavg mse 10 the aﬂeged Loss In noevent shall KCC be
liable for-any indirect, special-or conse:quenhal damages such as loss of anticipated profits or
other economic loss in coningction with orarising out of the services provided for in this
Agreement. In no evant shal] KCe’s habmty tu the Company for any Lasses, whether direct.or

act:ually pald to KCC for the services ccntempla:ted under the, 7 sreement; prowéed, however, that
this limitation:shall not apply to the Company during any chapter 11 case in which the Company
is a debtor:

C. The Company is respensible for the accuracy of the programs; data and information it or
any Company Party submits for processing to KCC and for the output of such information, KCC
does:not.verify information pravided by the Company and, with respect to the preparation of
schedules and statements all decisions-are at the sole discretion and direction of the Company.
The Company reviews and approves all schiédules and statemerits filed-on behalfof, or by, the
Company; KCC bears no respenmbﬂlty for the aceuracy or contents therein. The Company
agrees 1o initiate and maintain backup files that would allow the Company fo regenerate or
duplicate all programs.and data submitted by the Company to KCC.

D, The Compatiy agrées that except as expressly set forth herein, KCC makes no
representations or: mﬂc&, express or implied, including, but riof limited to,.any implied or
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eXpress warranty of mierchantability, fitness or adequacy for a particular purpose.of uise, quality,
praductiveness or capaeity.

X, FORCE MAJEURE

Whenever performaice by KCC of any of its. obligations hereunder is matenally prevented ot
impacted by reasen of any act of God, strike, lock-outor other industrial or fransportation
distarbance, fire, lack of materials, law, regulation or ordinance; war or war ¢ondition, or by
reason.of any other matfer beyond KCC’s-reasonable control, then such performance shall be
excused and this Agreement shall be deemed suspended during the continuation of such

prevention and for a reasonable time thereafter.
X1 INDEPENDENT CONTRACTORS

The Comipany and KCC are and shall be independent contractars of each otherand no agency,
partnesship, joint venture or employment relationship shall arise, directly or indirectly, as a result
of this Agreement.

XII. NOTICES

All.notices and. requests in connection with this Agreement shall be given or made upon the
respeotr% pames in writing and shall be deemed as given asof the third day following the day it
is déposited in the 1.S. Mail, postage pre-paxd oron the day it is.givei if sent by facsimilé or
¢lectronic mail or on the day after the day it is sent if sent by overnight courier to the appropriate
address set forth below:

Kuitzman Carson Consultants LLC Welded Construction, L.P.
2335 Alaska Ave. 26933 Eckel Road

El Segundo, CA 90245 Perrysburg, OH 43551
At Drako D. Poster Attii: Stephen D: Hawkins
Tel: (310) 823-9000 Tel: (419) 874-3548

Fax: (310)823-9133
E-Mail: dfostér@keclle.com

Or to such ofher address as the paity to receive the notice or request so desighates by written
neotice to the other.

XIll. APPLICABLE LAW

The validity, enforceability, and performance of this Agrecment shall be governed by and
construed in accordance with the faws of the State of California.

XIV. ENTIRE AGREEMENT/ MODIFICATIONS

Each party acknowledges that it has read this Agreement; understands it, and agrees to be'bound
by its terms and further agrees that it is the complete and exelisive statement of the agreement
between the parties, wlhich supersedes-and merges all prior proposals, understandmgs, other
agiesments, aiid cominunications oral atid written between the parties relating to the subject

6
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matter of this Agreenient. The Compatiy represents that it hias the authiority to enter into this
Agreement,’ and the: Agreement is non-dxschargeable under any applicable:statute.or law. any
provision of this Agresment shall bie held to be invalid, il illegal or unenforceable, the validity,
legality and enforceability of the remaining provisions shall in no way be affected or impaired
thereby. This Agreement may be modified only by awritten instrument duly executed by an

authorized representative of the Company-and an officer 6f KGO,

This Agreement may be executed in two ormore counterparts, each of which will be-deemed an
original but:all of which tagether will constititte one and the same instrument, This Agreement
will become effective when one or more counterparts have been signed by each of the pasties-and
delivered to the-other parties, which delivery may be made by exchange of copies of the signature
page by facsimile or-electronie mail.

XYl ASSIGNMENT

This Agreement and the rights and duties hereunder shall not be assignable by the parties hereto
except upon written consent of the other, with the exception that this Agreement can be assigiied
without written consent by KCC to a wholly-owned subsidiary or affiliate of KCC.

XVIL. ATTORNEYS’ FEES

In the-event that any legal action,. mcludmg an action for-declaratory relief, is brought to enfoice
the performatice or interpret the provisions of this Agreement; the parties agree to reimburse the
prevaﬂmg party’s reasonable dttomeys’ fe&, court costs, and all other related expenses, which
inay be set by the eourt in the same action or in-a separate action braught for that purpose; in
addmon fo any ofhier reliéf1o which the prevailing party may be entitled.

[SIGNATURE PAGE FOLLOWS]
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