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Hearing Date and Time: April 16, 2019 at 10:00 a.m. (Eastern Time)  
Objection Deadline:  April 1, 2019 by 4:00 p.m. (Eastern Time) 

SAUL EWING ARNSTEIN & LEHR LLP 
John D. Demmy (NY Bar No. 5364047) 
1270 Avenue of the Americas, Suite 2005 
New York, NY 10020 
Telephone: (212) 980-7200 
Email:  John.Demmy@saul.com 
 
Attorneys for Element Fleet Corporation  
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
       x 
       : 
In re       : Chapter 11 
       : 
WINDSTREAM HOLDINGS, INC., et al.,  : Case No. 19–22312 (RDD) 
       : 
   Debtors.   : Jointly Administered 

       : Related to D.I. 42 & 75 
       X  
 

LIMITED OBJECTION OF ELEMENT FLEET CORPORATION TO:  
DEBTORS’ AMENDED MOTION FOR ENTRY OF INTERIM AND FINAL  
ORDERS PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 363, 364, 503, AND 507  

(I) AUTHORIZING THE DEBTORS TO OBTAIN SENIOR SECURED 
SUPERPRIORITY POSTPETITION FINANCING, (II) GRANTING LIENS AND 

SUPERPRIORITY ADMINISTRATIVE EXPENSE CLAIMS, (III) AUTHORIZING  
USE OF CASH COLLATERAL, (IV) GRANTING ADEQUATE PROTECTION,  

(V) MODIFYING THE AUTOMATIC STAY, (VI) SCHEDULING A FINAL  
HEARING, AND (VII) GRANTING RELATED RELIEF  

 
Element Fleet Corporation (“Element Fleet”) objects, to the extent set forth herein, to 

Debtors’ Amended Motion for Entry of Interim and Final Orders Pursuant to 11 U.S.C. §§ 105, 

361, 362, 363, 364, 503, and 507 (I) Authorizing the Debtors to Obtain Senior Secured 

Superpriority Postpetition Financing, (II) Granting Liens and Superpriority Administrative 

Expense Claims, (III) Authorizing Use of Cash Collateral, (IV) Granting Adequate Protection, 
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(V) Modifying the Automatic Stay, (VI) Scheduling a Final Hearing, and (VII) Granting Related 

Relief [D.I. 42] (the “DIP Financing Motion”).   

In support, Element Fleet respectfully represents as follows:   

I. BACKGROUND 

1. On February 25, 2019 (the “Petition Date”), Debtor Windstream 

Communications, LLC, formerly Windstream Communications, Inc. (“Windstream”) and 

related companies (collectively, the “Debtors”) commenced the captioned cases by filing 

voluntary petitions for relief under chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”).  

The Business Relationship Between Element Fleet  
and Debtor Windstream Communications, Inc.  

2. Element Fleet is one of the largest fleet vehicle lessors and related fleet service 

providers in the world.  Typically, Element Fleet both leases a fleet of vehicles to its customers 

and provides services for the fleet and for any other vehicles the customer may wish to include in 

the service program, as integrated components of the relationship.  Included among the services 

is the provision of credit and financial accommodations.   

3. Element Fleet’s relationship with Windstream is as described above, including the 

provision of services for vehicles owned by Windstream or leased by Windstream from other 

lessors.  

The Element Fleet – Windstream Services Agreement  

4. On or about October 25, 2010, Element Fleet’s predecessor-in-interest, PHH 

Vehicle Management Services, LLC, and Windstream entered into the Master Services 

Agreement (together with related documents and amendments, the “Services Agreement”), a 

true and correct copy of which is attached as Exhibit A.  
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5. Among the services provided by Element Fleet to Windstream under the Services 

Agreement is the issuance of credit cards to Windstream employees which enable them to 

purchase fuel, parts and other supplies for the Leased Vehicles and other vehicles in 

Windstream’s fleet.  Element Fleet also provides credit to Windstream in connection with 

necessary repairs to the Leased Vehicles; Element Fleet will both manage the repair process and 

pay the third-party providers of parts and labor, which amounts Element Fleet then bills to 

Windstream.   

6. Element Fleet bills for the services, credit and financial accommodations provided 

under the Services Agreement as such are incurred, monthly, in arrears. 

The Element Fleet – Windstream Vehicle Lease 

7. On or about January 29, 2014, Element Fleet’s affiliate, the D.L. Peterson Trust 

(the “Trust”), and Windstream entered into the Motor Vehicle Fleet Open-End Lease Agreement 

(together with related documents and amendments, the "Vehicle Lease"), a true and correct copy 

of which is attached as Exhibit B, pursuant to which Windstream leases motor vehicles (the 

“Leased Vehicles”).1 

8. The current number of Leased Vehicles under the Vehicle Lease is approximately 

2140.  On information and belief, Windstream has used since the Petition Date and continues 

using the Leased Vehicles in the ordinary course of business operations.   

                                                 
1   Pursuant to agreement between Element Fleet and the Trust, Element Fleet on behalf of the Trust is the 
obligee of all the lessor’s obligations under the Vehicle Lease and handles all billing and collection of all rental and 
other amounts due under the Vehicle Lease with respect to the Leased Vehicles.  The Trust is a “titling trust” the 
only function of which is to passively hold title to the Leased Vehicles.  Paragraph 24 of the Vehicle Lease provides 
“[i[t is understood and agreed that Servicer will administer this Agreement and will perform the service functions 
herein provided to be performed by the Lessor.”  Element Fleet’s predecessor, PHH Fleet, “together with its 
successors and assigns” is identified in the Vehicle Lease as the “Servicer.”  Vehicle Lease at ¶ 10. 
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9. Rent due under the Vehicle Lease is billed by Element Fleet monthly in advance, 

and the Vehicle Lease requires that rent be paid by the lessee prior to the first day of such month.  

Vehicle Lease at ¶ 6(a). 

10. The Vehicle Lease contemplates that the number of vehicles subject thereto may 

change from month to month as Windstream may (i) request and, subject to approval by Element 

Fleet, obtain additional vehicles thereunder, and (ii) subject to the terms of the Vehicle Lease, 

return vehicles to Element Fleet that it no longer wishes to lease.   

11. Pursuant to the terms of the Vehicle Lease, returned vehicles are disposed of by 

Element Fleet, possibly by private sale or by auction or as otherwise allowed by the Vehicle 

Lease.  If the amount obtained from the disposition of such vehicles is in excess of remaining 

“book value” and disposition costs (“Disposition Funds”) then at Element Fleet’s option it may  

credit its lessee’s account for such excess or remit Disposition Funds to the lessee.  Vehicle 

Lease at ¶ 8(b).2  Conversely, if there is a deficiency between the amount obtained from 

disposition and remaining book value then lessee is obligated to remit the deficiency amount to 

Element Fleet. 

12. In addition, under the Vehicle Lease Element Fleet is entitled to: 

[R]etain all rents, payments, and resale proceeds received, including any 
refunds or other sums, if any, otherwise payable to the Lessee under this 
Agreement to the extent necessary to pay to pay Lessor all rentals and 
other amounts owed to Lessor under any of the provisions of this 
Agreement or any other agreement between the Lessee and Lessor or 
Servicer, together with costs and expenses, including attorney’s fees, 
incurred by Lessor …. 

Vehicle Lease at ¶ 12(b) (emphasis supplied). 

                                                 
2   The Vehicle Lease similarly provides that upon a default or termination all the Leased Vehicles are to be 
returned to and/or may be repossessed by Element Fleet and upon their return the fleet is to be disposed of by 
Element Fleet.   
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13. It is a default under the Vehicle Lease if Windstream defaults in the payment of 

any indebtedness or performance of any obligation owed to either “the Lessor or Servicer under 

any other agreement or instrument . . .”  Vehicle Lease at ¶ 12(a).   

Amounts Due To Element Fleet Under the  
Vehicle Lease and the Services Agreement  

14. As of the Petition Date, invoices had been issued by Element Fleet under the 

Vehicle Lease and the Services Agreement in the aggregate amount of approximately $4,850,000 

which remained unpaid.  See Exhibit C attached hereto.  In sum, Debtors had failed to pay 

obligations under the Vehicle Lease and the Services Agreement for the months December 2018 

through February 2019 as of the commencement of the bankruptcy cases. 

II. THE DIP FINANCING MOTION  

15. Debtors seek authority to borrow $1,000,000,000 from the DIP Lenders3 and to 

grant liens on the DIP Collateral.  Among the assets included in the DIP Collateral, many of 

which are not specifically defined in the Superpriority Secured Debtor-in-Possession Credit 

Agreement filed on March 18, 2019 [D.I. 152] (the “DIP Credit Agreement”),4 are:   

* Accounts (not defined in the credit agreement);  

* Chattel Paper (not defined in the credit agreement); 

* Documents (not defined in the credit agreement); 

* Equipment(not defined in the credit agreement); 

* General Intangibles (not defined in the credit agreement); 

* Instruments (not defined in the credit agreement); 

* Money (not defined in the credit agreement); 

* Vehicles (not defined in the credit agreement); 
                                                 
3   Capitalized terms not defined herein have the meanings given to them in the DIP Financing Motion.   

4   Section 1.04 of the DIP Credit Agreement provides “[e]xcept as otherwise expressly provided herein, all 
terms of an accounting or financial nature shall be construed in accordance with GAAP, as in effect from time to 
time.” 
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* Cash Collateral (as defined in the Interim Order or Final Order, as 
applicable); 

* all books and records (including customer lists, credit files, computer 
programs, printouts and other computer materials and records) pertaining to any 
DIP Collateral; and 

* to the extent not otherwise included, all Proceeds of the DIP Collateral. 

 
16. The DIP Credit Agreement describes, by general identification only and without 

specific description certain assets (the “Excluded Assets”) that are excluded from the DIP 

Collateral, including:  

* motor vehicles (the perfection of a security interest in which is excluded 
from the Uniform Commercial Code in the relevant jurisdiction);  

* Equipment leased by any Lien Grantor under a lease that prohibits the 
granting of a Lien on such Equipment or Goods, in each such case if (but only to 
the extent that) the grant of a security interest therein would constitute or result in 
(x) the abandonment, invalidation or unenforceability of any right, title or interest 
of such Lien Grantor therein (in each case, except insofar as such provision 
causing forfeiture is overridden by the Bankruptcy Code or other applicable law), 
(y) a violation of a valid and effective restriction in favor of a third party or under 
any law, regulation, permit, order or decree of any Governmental Authority, 
unless and until all required consents shall have been obtained or (z) the 
termination of (or any party thereto having a right to terminate) such contract, 
lease, health care insurance receivable, General Intangible, instrument, license or 
other document (other than to the extent that any restriction on such assignment 
would be rendered ineffective pursuant to any applicable law, including the 
Bankruptcy Code); and 

* proceeds of any of the foregoing, but only to the extent such proceeds 
would otherwise independently constitute “Excluded Assets.” 

 
17. Element Fleet has requested clarification from the Debtors that the Liens to be 

granted on the DIP Collateral do not include the Leased Vehicles, the Vehicle Lease, the 

Services Agreement, or any rights of the Debtors under such agreements, but no response had 

been received as of the date of this limited objection. 
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III. LIMITED OBJECTION 

18. Element Fleet submits that the DIP Credit Agreement is sufficiently unclear with 

respect to the DIP Collateral and the Excluded Assets that it is not certain parties will not take 

the position that the ordinary and/or GAAP meanings of the operative words provide for 

inclusion of Element Fleet’s interests in the Leased Vehicles, the Vehicle Lease, and the Services 

Agreement in the DIP Collateral.   

19. Element Fleet submits, to the extent the Leased Vehicles, the Vehicle Lease, the 

Services Agreement, or any combination thereof are intended to be, or otherwise are included in 

the DIP Collateral, that such would be contrary to bankruptcy law and also may constitute 

defaults under the Vehicle Lease and/or the Services Agreement.  The Services Agreement is a 

financial accommodation contract under § 365 which cannot be assumed or assigned over the 

objection of Element Fleet.  Windstream Communications also has no right under the Vehicle 

Lease to assign it or its rights thereunder.5  In addition, the granting of liens thereon may cause 

events of default under Element Fleet’s own financing arrangements. 

20. Similarly, the approval of DIP financing should not impair any of Element Fleet’s 

rights under the Vehicle Lease or the Services Agreement including, without limitation, Element 

Fleet’s right to use the Disposition Funds as provided under the Vehicle Lease including, without 

limitation, as offsets against amounts owed to Element Fleet under the Vehicle Lease and the 

Services Agreement. 

21. Element Fleet’s limited objection to the DIP Financing Motion can be resolved 

with language clarifying that the DIP Collateral will not include any of the Leased Vehicles, the 

Vehicle Lease, or the Services Agreement, and that the relief granted pursuant to the DIP 

                                                 
5   In addition, it is a default of the Vehicle Lease for Windstream to make any assignment for the benefit of 
creditors.   
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Financing Motion will not impair any of Element Fleet’s rights under the foregoing agreements 

including, without limitation, the right to use the Disposition Funds as an offset to or as a 

recoupment of any amounts owed by the Debtors to Element Fleet.  

22. Accordingly, Element Fleet would be agreeable to inclusion of the following in 

the final order on the DIP Financing Motion: 

Notwithstanding anything to the contrary in the DIP Financing Motion, 
the DIP Documents or this Final Order, in no event shall the DIP 
Collateral include, or the DIP Liens or Adequate Protection Liens attach 
to, the Element Fleet Assets (as defined below).  
 
As used herein, “Element Fleet Assets” shall mean: (i) the Master Services 
Agreement executed by Windstream Communications, LLC f/k/a 
Windstream Communications, Inc. (“Windstream”) and dated as of 
October 25, 2010 (together with related documents and amendments, the 
“Services Agreement”); (ii) the Motor Vehicle Fleet Open-End Lease 
Agreement executed by Windstream and dated as of January 29, 2014 
(together with related documents and amendments, the “Vehicle Lease”), 
(iii) any vehicles leased by Windstream under the Vehicle Lease (the 
“Leased Vehicles”), (iv) the Debtors’ rights under either or both of the 
Vehicle Lease and Services Agreement, and (v) any proceeds of or from 
any or all of the Services Agreement, the Vehicle Lease, the Leased 
Vehicles or the disposition of the Leased Vehicles. 
 

WHEREFORE, Element Fleet respectfully objects to the DIP Financing Motion as set 

forth herein; and requests that the Court grant all other relief to which it is or may be entitled. 

Dated: March 29, 2019   SAUL EWING ARNSTEIN & LEHR LLP 

 
By: /s/ John D. Demmy     

John D. Demmy (Bar No. 5364047) 
1270 Avenue of the Americas, Suite 2005 
New York, NY 10020 
Telephone: (212) 980-7200 
Email:  john.demmy@saul.com 
 
Attorneys for Element Fleet Corporation 
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EXHIBIT A 
 
 

Services Agreement 
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EXHIBIT B 
 
 

Leased Vehicles 
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EXHIBIT C 
 
 

List of Open Invoices 
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Client 

Number
Contact # Invoice Number  Original Amount   Amount Balance  Invoice Date Date Due

0113 0001 DED‐A11248189 21.09                           21.09                           12/3/2018

0113 0001 OAC‐A0011207903 (26.00)                          (26.00)                          5/22/2018

0113 0001 OAC‐A0011230808 (33,816.05)                  (33,816.05)                  9/13/2018

0113 0001 OAC‐A011255360 (20,000.00)                  (20,000.00)                  1/8/2019

0113 0001 OAC‐A11219942 (82,130.38)                  (82,130.38)                  7/23/2018

0113 0001 OAC‐A11236909 (389,226.31)                (389,226.31)                10/17/2018

0113 0001 0007345706 1,624,624.13              1,624,624.13              1/1/2019 1/31/2019

0113 0001 0007345706LC 34,544.55                    34,544.55                    1/1/2019 1/31/2019

0113 0001 0007347079 581,908.36                 581,908.36                 1/1/2019 1/31/2019

0113 0001 0007347079LC 8,549.55                      8,549.55                      1/1/2019 1/31/2019

0113 0001 0007388858 1,517,178.71              1,517,178.71              2/1/2019 3/3/2019

0113 0001 0007388858LC 40,960.80                    40,960.80                    2/1/2019 3/3/2019

0113 0001 0007390121 597,660.68                 597,660.68                 2/1/2019 3/3/2019

0113 0001 0007390121LC 10,240.86                    10,240.86                    2/1/2019 3/3/2019

3,890,489.99             

9915 0001 OAC‐A0011253735 (390,944.73)                (390,944.73)                1/4/2019

9915 0001 OAC‐A11182086 (130,515.09)                (2,048.75)                    1/25/2018

9915 0001 OAC‐A11212386 (18,282.24)                  (18,282.24)                  6/8/2018

9915 0001 OAC‐A11238396 (58.00)                          (58.00)                          10/26/2018

9915 0001 0007263074 (8.00)                            (8.00)                            11/1/2018 12/1/2018

9915 0001 0007309629 264,213.50                 264,213.50                 12/1/2018 12/31/2018

9915 0001 0007309629LC 2,694.91                      2,694.91                      12/1/2018 12/31/2018

9915 0001 0007351820LC 0.06                              0.06                              1/1/2019 1/31/2019

9915 0001 0007351970 188,201.50                 188,201.50                 1/1/2019 1/31/2019

9915 0001 0007351970LC 3,731.15                      3,731.15                      1/1/2019 1/31/2019

9915 0001 0007353548 265,041.86                 265,041.86                 1/1/2019 1/31/2019

9915 0001 0007353548LC 3,705.45                      3,705.45                      1/1/2019 1/31/2019

9915 0001 0007394747 217,198.25                 217,198.25                 2/1/2019 3/3/2019

9915 0001 0007394747LC 4,369.19                      4,369.19                      2/1/2019 3/3/2019

9915 0001 0007396142 416,896.59                 416,896.59                 2/1/2019 3/3/2019

9915 0001 0007396142LC 4,581.17                      4,581.17                      2/1/2019 3/3/2019

959,291.91                

19-22312-rdd    Doc 205-3    Filed 03/29/19    Entered 03/29/19 10:24:39    Exhibit C   
 Pg 2 of 2



34237513.1 03/29/2019 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
       x 
       : 
In re       : Chapter 11 
       : 
WINDSTREAM HOLDINGS, INC., et al.,  : Case No. 19–22312 (RDD) 
       : 
   Debtors.   : Jointly Administered 
       X  
 

CERTIFICATE OF SERVICE 
 

I, John D. Demmy, hereby certify that on March 29, 2019, I caused a copy of the 

foregoing Limited Objection of Element Fleet Corporation to: Debtors’ Amended Motion 

for Entry of Interim and Final Orders Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364, 

503, and 507 (I) Authorizing the Debtors to Obtain Senior Secured Superpriority 

Postpetition Financing, (II) Granting Liens and Superpriority Administrative Expense 

Claims, (III) Authorizing Use of Cash Collateral, (IV) Granting Adequate Protection, (V) 

Modifying the Automatic Stay, (VI) Scheduling a Final Hearing, and (VII) Granting 

Related Relief to be served electronically with the Court and served through the Court’s 

CM/ECF system upon all registered electronic filers appearing in this case who consented to 

electronic service and via Electronic Mail on the parties on the attached service list. 

SAUL EWING ARNSTEIN & LEHR LLP 
 
 

By:/s/ John D. Demmy     
John D. Demmy (No. 2802) 
1201 N. Market Street, Suite 2300 
P. O. Box 1266 
Wilmington, DE 19899 
(302) 421-6848 
 

Dated:  March 29, 2019 
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Service List 
 
 
Stephen E. Hessler, P.C. 
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, New York 10022 
 
Ross M. Kwasteniet, P.C. 
Brad Weiland, Esquire 
John R. Luze, Esquire 
Kirkland & Ellis LLP 
300 North LaSalle Street 
Chicago, Illinois 60654 
 
Windstream Holdings, Inc. 
Attn.: Kristi M. Moody  
4001 North Rodney Parham Road 
Little Rock, Arkansas 72212 
 
Paul K. Schwartzberg, Esquire 
Serene Nakano, Esquire 
The Office of the United States Trustee 
U.S. Federal Office Building 
201 Varick Street, Suite 1006 
New York, New York 10014 
 
Attn: Lorenzo Marinuzzi, Esquire 
Brett H. Miller, Esquire 
Todd M. Goren, Esquire 
Jennifer L. Marines, Esquire 
Erica J. Richards, Esquire 
Morrison & Foerster LLP 
250 West 55th Street 
New York, New York 10019 
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