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SAUL EWING ARNSTEIN & LEHR LLP 
John D. Demmy (NY Bar No. 5364047) 
1270 Avenue of the Americas, Suite 2005 
New York, NY 10020 
Telephone: (212) 980-7200 
Email:  john.demmy@saul.com 

Attorneys for Element Fleet Corporation  
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
       x 
       : 
In re       : Chapter 11 
       : 
WINDSTREAM HOLDINGS, INC., et al.,  : Case No. 19–22312 (RDD) 
       : 
   Debtors.   : Jointly Administered 
       :  
       x Related to Docket Nos. 1812, 1973 & 2243 
 

 
STATEMENT OF CURE CLAIM OF ELEMENT FLEET CORPORATION  

IN ACCORDANCE WITH THE TERMS OF THE CONFIRMATION ORDER  
 

Element Fleet Corporation (“Element Fleet”) submits this statement of its cure claim in 

accordance with the Findings of Fact, Conclusions of Law, and Order Confirming the First 

Amended Joint Chapter 11 Plan of Reorganization of Windstream Holdings, Inc. et al., Pursuant 

to Chapter 11 of the Bankruptcy Code [Docket No. 2243] (the “Confirmation Order”).  

I. BACKGROUND 

1. On February 25, 2019 (the “Petition Date”), Debtor Windstream 

Communications, LLC, formerly Windstream Communications, Inc. (“Windstream”) and related 

companies (collectively, the “Debtors”) commenced the captioned cases by filing voluntary 

petitions for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy 

Code”).  
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2. On June 26, 2020, the Court entered the Confirmation Order, which confirmed the 

First Amended Joint Chapter 11 Plan of Reorganization of Windstream Holdings, Inc. et al., 

Pursuant to Chapter 11 of the Bankruptcy Code [Docket No. 1812] (the “Joint Plan”). 

3. Paragraph 76 of the Confirmation Order provides: 

By the provisions of this Confirmation Order, Windstream 
Communications, LLC hereby has exercised its business judgment with 
respect to and shall assume the Element Fleet Agreements with Element 
Fleet Corporation (“Element Fleet”) pursuant to confirmation of this 
Element Fleet Agreements; provided that, notwithstanding anything to the 
contrary herein, nothing in this Confirmation Order shall require the 
Debtors to take any action or refrain from taking any action to the extent 
that such action or inaction would be inconsistent with applicable law or 
the Debtors’ fiduciary obligations under applicable law. Element shall 
have until seven (7) calendar days after entry of this Confirmation Order 
to file with the Court and serve on the Debtors a pleading setting forth its 
position with respect to the cure claims applicable to assumption of the 
Element Fleet Agreements and Debtors shall have seven (7) calendar days 
after Element Fleet files and serves such pleading in which to file and 
serve its response thereto. Element Fleet and the Debtors will work 
together in good faith both to attempt to consensually resolve issues with 
respect to cure claims and to promptly bring such claims to the Court for 
determination if all cure related issues cannot be resolved consensually.  
Element Fleet fully reserves its right to file any and all Administrative 
Claims under the Element Fleet Agreements, if any, by the Administrative 
Claims Bar Date.  Nothing contained in the Plan or this Confirmation 
Order shall enhance the Debtors’ claims, rights, remedies, or defenses 
under the Element Fleet Agreements. Nothing contained in Article XI of 
the Plan shall be deemed to provide the Court with personal, subject 
matter or other jurisdiction over Element Fleet or the Element Fleet 
Agreements and performance thereunder, with respect to any Claim 
arising after the Effective Date relating to the Element Fleet Agreements 
or performance thereunder 

4. The Element Fleet Agreements referred to in paragraph 76 of the Confirmation 

Order are: (i) the Master Services Agreement (together with related documents and amendments, 

the “Services Agreement”) (attached hereto as Exhibit A) entered into by Element Fleet’s 

predecessor-in-interest, PHH Vehicle Management Services, LLC, and Windstream on and dated 

October 25, 2010; and (ii) the Motor Vehicle Fleet Open-End Lease Agreement (together with 
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related documents and amendments, the "Vehicle Lease") (attached hereto as Exhibit B) entered 

into by Element Fleet’s affiliate, D. L. Peterson Trust (the “Trust”), and Windstream on and 

dated January 29, 2014.1   

5. On June 3, 2020, Debtors filed their Assumed Executory Contract/Unexpired 

Lease Schedule (the “Assumed Contract List”), which is among the items included in the Plan 

Supplement [Docket No. 1973] to the Joint Plan.   

6. Although mis-labeled, agreements attributable to Element Fleet are included in 

the Assumed Contract List, including a “Purchase Agreement dated 01/29/2014” (which Element 

Fleet assumes is meant to refer to the Vehicle Lease) and a “Service Agreement dated 

10/25/2010” (which Element Fleet assumes is the Services Agreement).2 

7. One cure amount - $6,777,229.00 – is included for all of the Element Fleet-related 

agreements on the Assumed Contract List. 

8. Element timely filed a proof of claim evidencing the amounts that had come due 

under the Element Agreements attributable to the period prior to the Petition Date, in the 

aggregate amount of $7,313,163.10 (the “POC Amount”).  See Exhibit C.  The POC Amount 

remains due and owing and is included in Element Fleet’s cure claim herein. 

                                                 
1  Pursuant to agreement between Element Fleet and the Trust, Element Fleet on behalf of the Trust is the 
obligee of all the lessor’s obligations under the Vehicle Lease and handles all billing and collection of all 
rental and other amounts due under the Vehicle Lease with respect to the Leased Vehicles.  The Trust is a 
“titling trust” the only function of which is to passively hold title to the Leased Vehicles.  Paragraph 24 of 
the Vehicle Lease provides “It is understood and agreed that Servicer will administer this Agreement and 
will perform the service functions herein provided to be performed by the Lessor.”  Element Fleet’s 
predecessor, PHH Fleet, “together with its successors and assigns” is identified in the Vehicle Lease as 
the “Servicer.”  Vehicle Lease at ¶ 10. 
2  In addition, the Assumed Contract List goes on to list 396 separate Element Fleet-related items, 
generally denominated as “Executory Contract (including all amendments thereto) – [L910-OH-2306]” 
(which bracketed number changes from entry to entry and are not numbers with which Element Fleet is 
familiar), referencing all of them back to the presumed Vehicle Lease listing. 
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9. Windstream is substantially current on its post-petition obligations under the 

Element Agreements.  However, an aggregate amount of $19,652.20, which has been billed in 

connection with bills that have become due and payable, remans unpaid (the “Unpaid Post-

Petition Amounts”).  See Statement of Account attached as Exhibit D.  In addition, Element has 

issued bills to Windstream dated July 1, 2020, for which payment is not due until July 31, 2020, 

in the aggregate amount of $2,726,254.86 (the “July 1 Post-Petition Amounts”).  See Exhibit D.   

The July 1 Post-Petition Amounts will become part of Element Fleet’s cure claim if payment 

thereof does not occur on or before July 31, 2020. 

10. Element is entitled under the terms of the Element Agreements to charge and 

collect from Windstream costs and expenses incurred in connection with the protection of its 

rights and the enforcement of obligations thereunder.  During the course of this case Element 

Fleet has incurred fees and costs which have been and/or will be billed to Windstream in the 

ordinary course of the parties’ billing processes.  The approximate amount of such fees and costs 

as of June 30, 2020, is $51,751.43 (the “Fees and Costs”). 

11. Element submits the POC Amount, the Unpaid Post-Petition Amounts, the July 1 

Post-Petition Amounts, the Fees and Costs and any other amounts that have or which may come 

due comprises its cure claim in connection with Debtors’ assumption of the Element 

Agreements.3 

12. In addition, as of this pleading Element Fleet may not yet have been billed by 

non-debtor, third-party service providers with which Element Fleet contracts in order to provide 

                                                 
3  Element Fleet has communicated with Debtors on a business level with respect to its cure claim and 
believes it has reached an agreement with respect to the POC Amount.  Out of an abundance of caution, 
in view of the timelines established in Paragraph 76 of the Confirmation Order, Element submits this 
Statement to preserve its cure claim rights in full. 
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services as required by the Services Agreement and, thus, such amounts could not have been 

included in the bills that to date Element Fleet has issued to Windstream.  Element Fleet reserves 

the right to supplement this Statement and/or to bill and collect such amounts from Windstream 

in the ordinary course to the extent that payment of Element Fleet’s cure claim is made prior to 

Element Fleet being billed by such third-party service providers and/or Element Fleet has billed 

Windstream for such amounts.   

13. Element Fleet further reserves its rights in respect of cure issues in the event that 

Windstream fails to pay any post-petition obligations that have been billed or will be billed to 

Windstream for the period prior to the effective date of the Joint Plan. 

14. Element Fleet further reserves its right to supplement or amend this Statement to 

assert any other amounts due under the Element Agreements whether incurred pre-petition or 

post-petition. 

WHEREFORE, Element Fleet respectfully submits this Statement of its cure claim in 

accordance with Paragraph 76 of the Confirmation Order and requests such relief hereon as is 

just and proper.   

Dated: July 2, 2020 SAUL EWING ARNSTEIN & LEHR LLP 
 

By: /s/ John D. Demmy     
John D. Demmy (Bar No. 5364047) 
1270 Avenue of the Americas, Suite 2005 
New York, NY 10020 
Telephone: (212) 980-7200 
Email:  john.demmy@saul.com 
 
Attorneys for Element Fleet Corporation 
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EXHIBIT A 
 
 

Services Agreement 
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EXHIBIT B 
 
 

Vehicle Lease 
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EXHIBIT C 

Proof of Claim 
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11/27/2019

WINDSTREAM COMMUNICATIONS, LLC  

STATEMENT OF ACCOUNT 

 

Client  Invoice   Amount Amount Invoice Due  

Number  Number Billed Balance Date Date 

Pre-Petition 0113 DED-A11248189 $21.09 Taken On 120318

Pre-Petition 0113 OAC-A0011207903  ($26.00) Applied On 052218

Pre-Petition 0113 OAC-A11219942 ($82,130.38) Applied On 072318

Pre-Petition 0113 OAC-A0011230808  ($33,816.05) Applied On 091318

Pre-Petition 0113 OAC-A11236909 ($389,226.31) Applied On 101718

Pre-Petition 0113 OAC-A011255360 ($20,000.00) Applied On 010819

Pre-Petition 0113 0007345706   $1,624,624.13 $1,624,624.13 013119 013119

Pre-Petition 0113 0007345706LC $34,544.55 $34,544.55 013119 013119

Pre-Petition 0113 0007347079   $581,908.36 $581,908.36 013119 013119

Pre-Petition 0113 0007347079LC $8,549.55 $8,549.55 013119 013119

Pre-Petition 0113 0007388858   $1,517,178.71 $1,517,178.71 020119 030319

Pre-Petition 0113 0007388858LC $40,960.80 $40,960.80 020119 030319

Pre-Petition 0113 0007390121   $597,660.68 $512,280.58 020119 030319

Pre-Petition 0113 000739012LC   $10,240.86 $10,240.86 020119 030319

Pre-Petition 0113 0007433339   $2,297,074.72 $2,260,793.11 030119 033119

Pre-Petition 0113 0007433339LC $39,017.80 $39,017.80 030119 033119

Pre-Petition 0113 0007434564   $568,269.01 $1,227.04 030119 033119

Pre-Petition 0113 0007434564LC $10,452.27 $10,452.27 030119 033119

Pre-Petition 9915 OAC-A0011253735 ($390,944.73) Applied On 010419

Pre-Petition 9915 OAC-A11182086  ($2,048.75) Applied On 012518

Pre-Petition 9915 OAC-A11212386  ($18,282.24) Applied On 060818

Pre-Petition 9915 OAC-A11238396  ($58.00) Applied On 102618

Pre-Petition 9915 0007263074 ($8.00) ($8.00) 110118 120118

Pre-Petition 9915 0007309629  $264,213.50 $264,213.50 120118 123118

Pre-Petition 9915 0007309629LC $2,694.91 $2,694.91 120118 123118

Pre-Petition 9915 0007351820LC $0.06 $0.06 010119 013119

Pre-Petition 9915 0007351970  $188,201.50 $188,201.50 010119 013119

Pre-Petition 9915 0007351970LC $3,731.15 $3,731.15 010119 013119

Pre-Petition 9915 0007353548  $265,041.86 $265,041.86 010119 013119
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Pre-Petition 9915 0007353548LC $3,705.45 $3,705.45 010119  013119

Pre-Petition 9915 0007394747  $217,198.25 $217,198.25 020119  030319

Pre-Petition 9915 0007394747LC $4,369.19 $4,369.19 020119  030319

Pre-Petition 9915 0007396142  $357,339.93 $357,339.93 020119  030319

Pre-Petition 9915 0007396142LC $4,581.17 $4,581.17 020119  030319

Pre-Petition 9915 0007439561  $281,390.67 $281,390.67 030119  033119

Pre-Petition 9915 0007439561LC $4,127.34 $4,127.34 030119  033119

Pre-Petition 9915 0007440813  $4,309.39 $4,309.39 030119  033119

Pre-Petition 9915 0007440813LC $6,744.07 $6,744.07 030119  033119

Pre-Petition 9915 0007974553 $256.27 020120 030220

Totals $8,938,121.88 $7,313,163.10

Pre -Petition  Total $7,313,163.10

Post-Petition 0113 0007525078 $576,344.56 $1,000.00 050119 053119

Post-Petition 0113 0007665942 $559,799.15 $40.00 080119 083119

Post-Petition 0113 0008161351 $18,612.20 $18,612.20 5/22/2020 6/21/2020

Post-Petition 0113 0008228405 $1,581,184.76 $1,581,184.76 7/1/2020 7/31/2020

Post-Petition 0113 0008229584 $559,935.54 $559,935.54 7/1/2020 7/31/2020

Post-Petition 9915 0008235492 257,078.50            7/1/2020 7/31/2020

Post-Petition 9915 0008235541 328,056.06            7/1/2020 7/31/2020

Totals $3,295,876.21 $2,745,907.06

Post-Petition total $2,745,907.06

Legal Fees & Expenses $0.00

$10,059,070.16 Total amount due

$2,726,254.86 July invoices

$7,332,815.30 Total excluding July invoices
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
       x 
       : 
In re       : Chapter 11 
       : 
WINDSTREAM HOLDINGS, INC., et al.,  : Case No. 19–22312 (RDD) 
       : 
   Debtors.   : Jointly Administered 
       X  
 

CERTIFICATE OF SERVICE 
 

I, John D. Demmy, hereby certify that on July 2, 2020, I caused a copy of the foregoing 

Statement of Cure Claim of Element Fleet Corporation in Accordance With the Terms of the 

Confirmation Order to be served electronically with the Court and served through the Court’s 

CM/ECF system upon all registered electronic filers appearing in this case who consented to 

electronic service and on the parties on the attached service list in the manner indicated therein. 

SAUL EWING ARNSTEIN & LEHR LLP 
 
 

By:/s/ John D. Demmy     
John D. Demmy (Bar No. 5364047) 
1270 Avenue of the Americas, Suite 2005 
New York, NY 10020 
Telephone: (212) 980-7200 
Email:  john.demmy@saul.com 
 

Dated:  July 2, 2020 
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Service List 
 
 
Via Electronic Mail: 
Stephen E. Hessler, P.C. 
Marc Kieselstein P.C. 
Kirkland & Ellis LLP 
Kirkland & Ellis International LLP  
601 Lexington Avenue 
New York, New York 10022 
shessler@kirkland.com 
mkieselstein@kirkland.com 
 
James H.M. Sprayregen, P.C. 
Ross M. Kwasteniet, P.C. 
Brad Weiland, Esquire 
John R. Luze, Esquire 
Kirkland & Ellis LLP 
Kirkland & Ellis International LLP  
300 North LaSalle Street 
Chicago, Illinois 60654 
james.sprayregen@kirkland.com  
rkwasteniet@kirkland.com 
bweiland@kirkland.com 
john.luze@kirkland.com 
 
Paul K. Schwartzberg, Esquire 
The Office of the United States Trustee 
U.S. Federal Office Building 
201 Varick Street, Suite 1006 
New York, New York 10014 
paul.schwartzberg@usdoj.gov 
 
Lorenzo Marinuzzi, Esquire 
Brett H. Miller, Esquire 
Todd M. Goren, Esquire 
Jennifer L. Marines, Esquire 
Erica J. Richards, Esquire 
Morrison & Foerster LLP 
250 West 55th Street 
New York, New York 10019 
lmarinuzzi@mofo.com 
brettmiller@mofo.com 
tgoren@mofo.com 
jmarines@mofo.com 
erichards@mofo.com 
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