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Docket #0941 Date Filed: 04/13/2021

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
AKORN, INC.,
Debtor.1

)
) Chapter 11
)
) Case No. 20-11177 (KBO)
)
) Re: Docket No. 939
)

ORDER APPROVING STIPULATION RESOLVING
LEADIANT BIOSCIENCES INC.’S CURE OBJECTIONS AND
ADMINISTRATIVE CLAIM MOTION
Upon consideration of the Certification of Counsel Regarding Order Approving Stipulation
Resolving Leadiant Biosciences Inc.’s Cure Objections and Administrative Claim Motion and the
Stipulation Resolving Leadiant Biosciences Inc.’s Cure Objections and Administrative Claim
Motion (the “Stipulation”)2, attached hereto as Exhibit 1; and after due deliberation and sufficient
cause appearing therefor, it is HEREBY ORDERED THAT:
1.

The Stipulation is approved and incorporated herein by reference.

2.

The Parties are authorized to take all actions necessary to effectuate the terms of

the Stipulation.
[Remainder of page intentionally left blank]

1

The Debtor in this chapter 11 case, along with the last four digits of the Debtor’s federal tax identification number,
is: Akorn, Inc. (7400). The Chapter 11 Cases of the following entities, formerly administratively consolidated
with the foregoing case, have been closed: 10 Edison Street LLC (7890); 13 Edison Street LLC; Advanced Vision
Research, Inc. (9046); Akorn (New Jersey), Inc. (1474); Akorn Animal Health, Inc. (6645); Akorn Ophthalmics,
Inc. (6266); Akorn Sales, Inc. (7866); Clover Pharmaceuticals Corp. (3735); Covenant Pharma, Inc. (0115); HiTech Pharmacal Co., Inc. (8720); Inspire Pharmaceuticals, Inc. (9022); Oak Pharmaceuticals, Inc. (6647); Olta
Pharmaceuticals Corp. (3621); VersaPharm Incorporated (6739); VPI Holdings Corp. (6716); and VPI Holdings
Sub, LLC. The location of the Debtor’s service address is: 1925 W. Field Court, Suite 300, Lake Forest, Illinois
60045.

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the
Stipulation.
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The Court retains exclusive jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, and enforcement of this Order.

Dated: April 13th, 2021
Wilmington, Delaware

KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE

2
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
AKORN, INC., et al.,1
Debtors.

)
) Chapter 11
)
) Case No. 20-11177 (KBO)
)
) (Jointly Administered)
)

STIPULATION RESOLVING LEADIANT BIOSCIENCES INC.’S CURE OBJECTIONS
AND ADMINISTRATIVE CLAIM MOTION
The above-captioned post-effective date debtors (collectively, the “Debtors”) in these
chapter 11 cases (the “Chapter 11 Cases”) and Leadiant Biosciences, Inc., f/k/a Sigma-Tau
Pharmaceuticals, Inc. (“Leadiant” and, together with the Debtors, the “Parties”) and Akorn
Operating Company LLC, as assignee of Staking Horse Bidder (as defined below) (“AOCL”)
hereby enter into this stipulation (the “Stipulation”) and stipulate and agree as follows:
WHEREAS, on May 20, 2020 (the “Petition Date”), the Debtors filed voluntary petitions
for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the
United States Bankruptcy Court for the District of Delaware (the “Court”).
WHEREAS, prior to the Petition Date, the Debtors and Leadiant were parties to the
following agreements:


1

that certain API Supply Agreement, dated April 1, 2016, between Debtor, Akorn,
Inc. (“Akorn”) and Leadiant (the “API Supply Agreement”) pursuant to which

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, if any, are: Akorn, Inc. (7400); 10 Edison Street LLC (7890); 13 Edison Street LLC; Advanced Vision
Research, Inc. (9046); Akorn (New Jersey), Inc. (1474); Akorn Animal Health, Inc. (6645); Akorn Ophthalmics,
Inc. (6266); Akorn Sales, Inc. (7866); Clover Pharmaceuticals Corp. (3735); Covenant Pharma, Inc. (0115);
Hi-Tech Pharmacal Co., Inc. (8720); Inspire Pharmaceuticals, Inc. (9022); Oak Pharmaceuticals, Inc. (6647); Olta
Pharmaceuticals Corp. (3621); VersaPharm Incorporated (6739); VPI Holdings Corp. (6716); and VPI Holdings
Sub, LLC. The location of the Debtors’ service address is: 1925 W. Field Court, Suite 300, Lake Forest, Illinois
60045.
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Leadiant agreed to supply Akorn and its affiliates with levocarnitine active
pharmaceutical ingredients (“API”);


that certain License Agreement, dated April 1, 2016, between Akorn and Leadiant
(the “License Agreement”) pursuant to which, among other things, Leadiant
appointed Akorn as the authorized and exclusive marketing entity and distributor
of certain generic tablets, including Levocarnitine Tablets; and



those certain Memorandums Re: Acquisition and Assumption of Cost: Additional
Freezer Storage of Cystaran, dated March 17, 2016, March 9, 2015, and April 18,
2018, between Debtor Hi-Tech Pharmacal Co., Inc. and Leadiant (the “Cystaran
Memorandums”)



that certain SOW – Cystaran 2015 Modified Stability, effective December 1, 2015,
between Debtor Hi-Tech Pharmacal Co., Inc. and Leadiant, as amended on on
August 26, 2016, January 1, 2017, August 1, 2017, and August 1, 2019 (the
“Modified Stability SOW”, and together with the API Supply Agreement, the
License Agreement and the Cystaran Memorandums, the “Leadiant Contracts”).

WHEREAS, prior to the Petition Date, on January 30, 2018, Leadiant informed the
Debtors of a price increase for the Levocarnitine Tablets and API effective as of March 1, 2018.
WHEREAS, the Debtors asserted that Leadiant failed to comply with the terms of the
License Agreement and API Supply Agreement as it relates to the requested price increases, and
disputed that they were required to pay the increased price for the Levocarnitine Tablets and the
API.
WHEREAS, Leadiant has disputed the Debtors’ assertions regarding the above.
WHEREAS, notwithstanding the Parties’ dispute as to the price increase, the Parties
continued to perform under the terms of the API Supply Agreement and the License Agreement.
To that end, on February 21, 2019, the parties entered into that certain Memorandum of
Understanding pursuant to which the Parties agreed that payments made thereunder did not
constitute a waiver of their rights or remedies under the License Agreement with respect to the
asserted price increases.

2
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WHEREAS, on May 21, 2020, the Debtors filed the Motion Seeking Entry of an Order
(A) Authorizing and Approving Bidding Procedures, (B) Scheduling an Auction and a Sale
Hearing, (C) Approving the Form and Manner of Notice Thereof, (D) Establishing Notice and
Procedures for the Assumption and Assignment of Certain Executory Contracts and Leases, and
(E) Granting Related Relief [Docket No. 18] seeking, among other things, to sell substantially all
of their assets to the Stalking Horse Bidder subject to higher and better offers (the “Sale”).
WHEREAS, on June 15, 2020, the Court entered the Order (A) Authorizing and Approving
Bidding Procedures, (B) Scheduling an Auction and a Sale Hearing, (C) Approving the Form and
Manner of Notice Thereof, (D) Establishing Notice and Procedures for the Assumption and
Assignment of Certain Executory Contracts and Leases, and (E) Granting Related Relief [Docket
No. 181] (the “Bidding Procedures Order”) establishing, among other things, procedures
governing assumption and assignment of the Debtors’ executory contracts in connection with the
Sale.
WHEREAS, on June 22, 2020 and September 4, 2020, in accordance with the terms of the
Bidding Procedures Order, the Debtors served Leadiant with notices (collectively, the “Cure
Notices”) regarding the potential assumption and assignment of certain agreements with Leadiant,
including the API Supply Agreement and License Agreement, to the Stalking Horse Bidder.
WHEREAS, in response to the Cure Notices, Leadiant filed the Objection to Notices to
Contract Parties to Potentially Assumed Executory Contracts and Unexpired Leases [Docket No.
563] and the Objection to Debtors’ Supplemental Cure Notice to Contract Parties to Potentially
Assumed Executory Contracts and Unexpired Leases [Docket No. 700] (collectively, the “Cure
Objections”) objecting to the assumption and assignment of the Leadiant Contracts and proposed

3
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cure amounts, including as a result of the Debtors failure to pay the asserted increased price for
the Levocarnitine Tablets.2
WHEREAS, Leadiant filed proofs of claim, Claim Nos. 209 (as amended by Claim Nos.
378 and 596) and 210 (collectively, the “Leadiant Claims”) against Akorn and Debtor Hi-Tech
Pharmacal Co,, Inc. (“Hi-Tech”) with respect to amounts due under the API Supply Agreement
and the License Agreement.
WHEREAS, on September 2, 2020, the Court entered an order [Docket No. 656] (the
“Sale Order”) approving the Sale to the Stalking Horse Bidder and authorizing the assumption and
assignment of the Assigned Contracts (as defined in the Sale Order). The sale closed on October
1, 2020 and the assets were transferred to the Stalking Horse Bidder in accordance with the terms
of the Sale Order and APA (as defined in the Sale Order).
WHEREAS, on September 4, 2020, the Court entered an order [Docket No. 673] (the
“Confirmation Order”) confirming the Modified Joint Chapter 11 Plan of Akorn, Inc. and its
Debtor Affiliates (the “Plan”).
WHEREAS, on October 1, 2020, the Debtors filed the Notice of (I) Entry of Order
Confirming the Modified Joint Chapter 11 Plan of Akorn, Inc. and its Debtor Affiliates, (II)
Closing of the Sale, and (III) Occurrence of Effective Date [Docket No. 750] (the “Notice of
Confirmation Order”). Pursuant to the Plan and Confirmation Order, requests for payment of
administrative claims were required to be filed by November 2, 2020.

2

The Cure Objections also assert that certain payments are due pursuant to the SOWs (as defined therein). The
Parties agree that all amounts due to Leadiant under the SOWs have been paid subject to the certain credits Akorn
shall issue to Leadiant pursuant to the Side Letter Agreement (as defined herein).

4
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WHEREAS, on November 2, 2020, Leadiant filed the Application for Allowance and
Payment of Administrative Expense Claims [Docket No. 824] (the “Administrative Claim
Motion”) asserting, among other things, that Akorn has failed to pay the amounts due under the
License Agreement, including the amounts due with respect to the price increases.3
WHEREAS, the Parties have engaged in a number of good faith negotiations regarding
the resolution of the issues raised in Cure Objections and the Administrative Claim Motion,
specifically with respect to the asserted price increase of the Levocarnitine Tablets.
WHEREAS, the Parties desire to avoid costs of further litigation and have agreed to
resolve their disputes with respect to the Leadiant Objections and the Administrative Claim
Motion, on the terms and conditions set forth herein and, accordingly, have negotiated this
Stipulation in good faith and at arms’ length.
NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED by and between
the Parties to this Stipulation, subject to the approval of the Court that:
1.

Subject to agreement on and upon compliance with the terms below, the Debtors

will assume and assign all Leadiant Contracts to the Stalking Horse Bidder. Upon payment of all
amounts due under the Leadiant Invoices (as defined below) as provided in paragraph 3 below,
Leadiant will withdraw (i) all existing objections to assumption and assignment of the Leadiant
Contracts, including for lack of adequate assurance of future performance and for pre-payment of
minimum guaranteed royalties under the License Agreement; (ii) the Administrative Claim Motion
and (iii) the Leadiant Claims.

3

The Administrative Expense Application also asserts that certain royalty payments were due on November 29,
2020. The Debtors have paid these amounts as required by the applicable agreements.

5
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Within (5) five days after entry of an order approving this Stipulation, Leadiant will

provide the agreed-upon Debtors’ representatives with the Leadiant Invoices and such other
documentation to support the asserted price increase and calculations set forth in paragraph 3
herein. The documentation provided shall include the cost per unit of Levocarnitine Tablets as
provided by the manufacturer, which Leadiant hereby certifies includes only the per box cost to
acquire the tablets and Leadiant is not adding other charges to those costs as part of the increase.
3.

As a compromise and settlement of the Parties’ existing rights, amounts due and

owing to Leadiant for the purchase of Levocarnitine Tablets under the License Agreement will be
paid as follows:
(i)

The Debtors will pay any unpaid/pending invoices for the purchase of
Levocarnitine Tablets (the “Leadiant Invoices”); and

(ii)

The Debtors will pay Leadiant on all previously short paid invoices for
Levocarnitine Tablets within thirty (30) days following the entry of an order
approving this Stipulation. The amount to be paid by the Debtors will be
calculated as follows. The Debtors will:
(a)

confirm the amount of the actual dollar increase in the cost of API,
raw material, packaging or other variable inputs (excluding labor or
electricity) relating to the Levocarnitine Tablets from 2017 to 2018
by subtracting the weighted average USD per unit cost charged to
Leadiant by its supplier for 2017 invoices of Levocarnitine Tablets
from the weighted average USD per unit cost paid by Leadiant for
2018 invoices of Levocarnitine Tablets (the “Price Increase
Amount”). This Price Increase Amount shall not exceed $1.81 (the
price increase reflected on Leadiant’s invoices after 2017, i.e., from
$12.08 per box to $13.89 per box);

(b)

If the Price Increase Amount is equal or greater than $1.81, Akorn
shall pay all outstanding unpaid amounts owed under the Leadiant
Invoices; and
If the Price Increase Amount is less than $1.81, Akorn shall pay all
outstanding unpaid amounts owed under the Leadiant Invoices at
$12.08 per box, plus the calculated Price Increase Amount per box,
minus any amounts already paid by Akorn on the invoiced amount.

(c)

6
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Future invoices for the generic tablets under the License Agreement would
be adjusted to reflect $12.08 plus the Price Increase Amount, provided that
nothing herein shall be deemed to affect any of the Parties’ rights under the
License Agreement, including Leadiant’s right to make future annual price
adjustments.

Leadiant will waive its claim for the price increase on the API for oral solution

under the API Supply Agreement and adjust any future invoices to reflect the price currently paid
by the Debtors, provided that nothing herein shall be deemed to affect any of the Parties’ rights
under the API Supply Agreement, including Leadiant’s right to make future price adjustments.
5.

Upon assumption and assignment of the Modified Stability SOW, AOCL and

Leadiant shall enter into that certain side letter agreement (the “Side Letter Agreement”) with
respect to the performance and payment of final services for Cystaran® and the shipment of certain
Cystaran® samples and freezers remaining at AOCL’s facility.
6.

Leadiant shall be deemed to have released and discharged the Debtors and the Plan

Administrator, on behalf of themselves and their current and former affiliates and their respective
estates, officers and directors (collectively, the “Debtor Released Parties” and each a “Debtor
Released Party”) of and from any and all past, present and future actions, causes of action,
demands, suits, claims, liabilities, encumbrances, lawsuits, adverse consequences, amounts paid
in settlement, costs, damages, debts, deficiencies, diminution in value, disbursements, expenses,
losses, and other obligations of any kind or nature whatsoever, whether in law, equity or otherwise,
whether known or unknown, fixed or contingent, direct, indirect, or derivative, asserted or
unasserted, foreseen or unforeseen, suspected or unsuspected, now existing, heretofore existing or
which may hereafter accrue against any of the Debtor Released Parties, whether held in a personal
or representative capacity, and which are based on any act, fact event or omission or other matter,
7
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cause or thing occurring at any time prior to and including the Effective Date in any way directly
or indirectly arising out of, connected with or relating to the API Supply Agreement, the License
Agreement, or the Leadiant Claims; provided, however, that nothing herein shall release any
Debtor Released Party from (i) their obligations under this Stipulation, or (ii) any act or omission
of the Debtor Released Parties to the extent that such act or omission is determined in a final, nonappealable order or judgment of this Court or another court of competent jurisdiction to have
constituted fraud, gross negligence or willful misconduct.
7.

Each of the Debtor Released Parties shall be deemed to have released and

discharged Leadiant, on behalf of itself and its current and former affiliates and their respective
estates, officers and directors (collectively, the “Leadiant Released Parties” and each a “Leadiant
Released Party”) of and from any and all past, present and future actions, causes of action,
demands, suits, claims, liabilities, encumbrances, lawsuits, adverse consequences, amounts paid
in settlement, costs, damages, debts, deficiencies, diminution in value, disbursements, expenses,
losses, and other obligations of any kind or nature whatsoever, whether in law, equity or otherwise,
whether known or unknown, fixed or contingent, direct, indirect, or derivative, asserted or
unasserted, foreseen or unforeseen, suspected or unsuspected, now existing, heretofore existing or
which may hereafter accrue against Leadiant Released Parties, whether held in a personal or
representative capacity, and which are based on any act, fact event or omission or other matter,
cause or thing occurring at any time prior to and including the Effective Date in any way directly
or indirectly arising out of, connected with or relating to the API Supply Agreement, the License
Agreement, or the Leadiant Claims; provided, however, that nothing herein shall release Leadiant
Released Parties from (i) their obligations under this Stipulation, or (ii) any act or omission of the
Leadiant Released Parties to the extent that such act or omission is determined in a final, non8
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appealable order or judgment of this Court or another court of competent jurisdiction to have
constituted fraud, gross negligence or willful misconduct.
8.

The Parties are authorized to take all actions necessary to effectuate the relief

provided by this Stipulation.
9.

Each person who executes this Stipulation by or on behalf of each respective Party

warrants and represents that he or she is duly authorized and empowered to execute and deliver
this Stipulation on behalf of such Party.
10.

This Stipulation may be executed in multiple counterparts, any of which may be

transmitted by facsimile, e-mail, or mail and each of which shall be deemed an original, but all of
which shall constitute one and the same instrument.
11.

This Stipulation shall not be modified, altered, amended, or vacated without written

consent of all Parties hereto. Any such modification, alteration, amendment, or vacation, in whole
or in part, shall be subject to the Court’s approval.

[Remainder of page intentionally left blank]
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STIPULATED AND AGREED TO THIS 18th DAY OF MARCH 2021:

Tom Fitzgerald
Drivetrain, LLC as Plan Administrator appointed
pursuant to the Plan

Name:
Title:

Leadiant Biosciences, Inc., f/k/a Sigma-Tau
Pharmaceuticals, Inc.

Douglas Boothe
Chief Executive Officer
Akorn Operating Company LLC

10
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