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Docket #0436 Date Filed: 09/17/2021

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
ALEX AND ANI, LLC, et al., 1
Debtors.

)
) Chapter 11
)
) Case No. 21-10918 (CTG)
)
) (Jointly Administered)
)

DECLARATION OF ROBERT TRABUCCO IN SUPPORT OF
CONFIRMATION OF THE SECOND AMENDED JOINT PLAN OF
REORGANIZATION OF ALEX AND ANI, LLC AND ITS DEBTOR
AFFILIATES PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE

1

The Debtors in these chapter 11 cases, along with the last four digits of each of the Debtors’ respective federal
tax identification numbers, are as follows: Alex and Ani, LLC (8360); A and A Shareholding, Co., LLC (7939);
Alex and Ani International, LLC (2247); Alex and Ani Retail, LLC (1227); Alex and Ani Assembly, LLC (3215);
Alex and Ani California, LLC (6368); Alex and Ani Canada, LLC (3317); Alex and Ani Puerto Rico, LLC (1477);
and Alex and Ani South Seas, LLC (8592). The Debtors’ headquarters and mailing address is: 10 Briggs Drive,
East Greenwich, RI 02818.
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I, Robert Trabucco, hereby declare under penalty of perjury:
1.

I am the Chief Restructuring Officer of Alex and Ani, LLC, a limited liability

company organized under the laws of Rhode Island and one of the above-captioned debtors and
debtors in possession (collectively, “Alex and Ani,” or the “Debtors”) 2. I have served in this role
since September 2019.
2.

I was appointed Chief Restructuring Officer of Alex and Ani in September 2019.

Prior to joining Alex and Ani, I was Chief Financial Officer of Sterling Jewelers, Inc. from 2003
to 2016. Before joining Sterling Jewelers, Inc., I served as a retail consultant for several years,
and prior to that, served as Chief Financial Officer and then Chief Operating Officer of
NordicTrack. I have a Master of Science in Business Administration/Accounting from the
University of Massachusetts Amherst, a Master of Arts in Economics from Boston College, and a
Bachelor of Science from Babson College.
3.

I am over the age of 18 and competent to testify, and I am duly authorized to submit

this declaration (this “Declaration”), on behalf of the Debtors, in support of Confirmation of the
Plan. Except where specifically noted, the statements in this Declaration are based on my personal
knowledge or opinion, on information that I have received in consultation with the Debtors’
management team or advisors, or on my review of relevant documents and information concerning
the Debtors’ operations, financial affairs, and restructuring initiatives. If I were called upon to
testify, I could and would competently testify to the facts set forth herein on that basis.

2

Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Second Amended
Joint Plan of Reorganization of Alex and Ani, LLC and Its Debtor Affiliates Pursuant to Chapter 11 of the
Bankruptcy Code (as modified, amended, or supplemented from time to time in accordance with its terms,
the “Plan”), or the memorandum of law in support thereof, filed contemporaneously herewith, as applicable.
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General Background and Development of the Plan
4.

The Plan is the product of extensive, good-faith, arm’s-length negotiations between

the Debtors and all major stakeholder constituencies. Prior to the Petition Date, the Debtors
commenced negotiations with all of their key creditor constituencies, including the Consenting
Sponsor and Consenting Founder, on the terms of a comprehensive restructuring transaction that
would significantly deleverage the Debtors’ balance sheet. Ultimately, the Debtors entered into
the RSA on June 9, 2021 with 100% of the Debtors’ secured debtholders and 100% of the Debtors’
equityholders. In connection therewith, the Debtors negotiated the terms of a global settlement
with the Consenting Sponsor, the Consenting Founder, and the Debt Transfer Purchaser that
resolved all outstanding claims and litigation between the Debtors and Consenting Founder, paving
the way for a clear, viable, and expeditious path through chapter 11. The Debtors also negotiated
the terms of the consensual use of cash collateral with their prepetition secured debtholders, further
bolstering the success of these chapter 11 proceedings.
5.

The RSA contemplated a “dual-track” restructuring process, allowing the Debtors

to pursue a standalone restructuring transaction while simultaneously marketing their assets for a
potential sale transaction. This flexibility permitted the Debtors to test the market and pursue the
transaction that would maximize the value of the Debtors’ go-forward business. Ultimately, the
sale process failed to produce any actionable bids as the bids submitted did not provide for
recoveries as meaningful as those provided under a standalone transaction. The standalone
restructuring pursuant to the Plan will, among other things, equitize 100% of the Debtors' funded
debt obligations, provide meaningful cash recoveries to go-forward trade vendors, and secure
$4.5 million of new capital to fund distributions under the Plan and go-forward capital needs.

2
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Compliance with the Bankruptcy Code
6.

It is my understanding that the Bankruptcy Code sets forth certain requirements that

any chapter 11 plan must comply with in order to be confirmed. I believe the Plan complies with
each requirement to the extent relevant. The following is a recitation of certain features and
characteristics of the Plan, organized by the section of the Bankruptcy Code to which I understand
they are relevant.
I.

Section 1129(a)(1)—Compliance with All Applicable Provisions of the
Bankruptcy Code.
7.

I understand that section 1129(a)(1) of the Bankruptcy Code requires a chapter 11

plan to comply with all applicable provisions of the Bankruptcy Code.
A.

Sections 1122 and 1123(a)(1).

8.

I understand that sections 1122 and 1123(a)(1) of the Bankruptcy Code govern the

manner in which a debtor may classify claims and interests. Article III.A of the Plan provides for
the following classification scheme for Claims and Interests:
Class

Claim/Interest

Status

Voting Rights

1

Other Secured Claims

Unimpaired

Not Entitled to Vote (Deemed to Accept)

2

Other Priority Claims

Unimpaired

Not Entitled to Vote (Deemed to Accept)

3

Secured Credit Facility Secured Claims

Impaired

Entitled to Vote

4

Go-Forward Vendor Claims

Impaired

Entitled to Vote

5

General Unsecured Claims

Impaired

Entitled to Vote

6

Intercompany Claims

Unimpaired /
Impaired

Not Entitled to Vote (Deemed to Accept or Reject)

7

Intercompany Interests

Unimpaired /
Impaired

Not Entitled to Vote (Deemed to Accept or Reject)

8

Existing Equity Interests

Impaired

Not Entitled to Vote (Deemed to Reject)

9.

Claims and Interests assigned to each Class described above are substantially

similar to the other Claims or Interests in such Class. Valid business, legal, and factual reasons
3
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justify the separately classification of general unsecured claims into two classes—Classes 4 and 5.
Class 4 contains Claims held by vendors with whom the Debtors seek to maintain their ongoing
business relationships. Such vendors were integral to the Debtors’ operations prior to the Petition
Date, and will continue to be integral to the Reorganized Debtors’ business operations postemergence. Class 5 General Unsecured Claims, on the other hand, includes, among other Claims,
rejection damages Claims, litigation Claims, and Claims of other parties with whom the Debtors
to do not intend to continue to do business. Further, each Claim or Interest in each particular Class
is substantially similar to every other Claim or Interest in that Class. I understand that no party
has objected to Confirmation on the basis that the Plan fails to satisfy sections 1122 or 1123(a)(1)
of the Bankruptcy Code. Accordingly, I believe that the Plan satisfies the requirements of
sections 1122 and 1123(a)(1) of the Bankruptcy Code.
B.

Sections 1123(a)(2) and 1123(a)(3).

10.

I understand that sections 1123(a)(2) and (3) of the Bankruptcy Code require that a

chapter 11 plan specify the classes of claims or interests that are unimpaired by a plan and the
treatment of each class of claims or interests that is impaired. Article III.A of the Plan delineates
the Classes of Claims and Interests that are Unimpaired under the Plan and Article III.B sets forth
the treatment of each Class of Claims and Interests that is Impaired. Accordingly, I believe that
the Plan satisfies the requirements of sections 1123(a)(2) and (3) of the Bankruptcy Code.
C.

Section 1123(a)(4).

11.

I understand that section 1123(a)(4) of the Bankruptcy Code requires that a

chapter 11 plan provide the same treatment to each claim or interest of a particular class.
Article III.B of the Plan sets forth the treatment of each Class of Claims and Interests, and provides
the same treatment to each Claim or Interest in each particular Class. Accordingly, I believe that
the Plan satisfies the requirements of section 1123(a)(4) of the Bankruptcy Code.
4
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D.

Section 1123(a)(5).

12.

I understand that section 1123(a)(5) of the Bankruptcy Code requires that a

chapter 11 plan provide adequate means for a plan’s implementation. Article IV of the Plan, in
particular, sets forth the means for implementation of the Plan, which include, inter alia: (a) the
sources of consideration for Plan distributions, including Cash on hand, proceeds of the Exit
Facility, and issuance of the New Common Equity; (b) the good-faith compromise and general
settlement of Claims; (c) the cancellation of notes, instruments, certificates, and other documents;
(d) the authorization for the Debtors or the Reorganized Debtors, as applicable, to take corporate
actions necessary to effectuate the Plan, including filing certificates of incorporation and bylaws
of the Reorganized Debtors; (e) the authorization for the Debtors or the Reorganized Debtors, as
applicable, to undertake certain Restructuring Transactions, including those contemplated by or
necessary to effectuate the Plan; (f) the exemption from mortgage recording taxes and other taxes
of any transfers of property pursuant to the Plan under section 1146(a); (g) the appointment and
selection of officers and directors of Reorganized Debtors; and (h) the preservation of certain
Causes of Action.
13.

In addition, Article IV.N of the Plan, to the maximum extent permitted by the

Bankruptcy Code or section 4(a)(2) of the Securities Act (or any other available exemption from
registration under the Securities Act), as applicable, and subject to the terms of the
Confirmation Order, provides for the New Common Equity to be exempt from, among other
things, the registration requirements of section 5 of the Securities Act. Accordingly, I believe that
the Plan satisfies the requirements of section 1123(a)(5) of the Bankruptcy Code.
E.

Section 1123(a)(6).

14.

I understand that section 1123(a)(6) of the Bankruptcy Code sets forth certain

requirements in connection with the issuance of equity securities and voting powers thereunder.
5
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The Plan provides that the New Organizational Documents will prohibit the issuance of non-voting
securities, as applicable, and the New Organizational Documents filed with the Plan Supplement
include such prohibition, as applicable, and, therefore, comply with section 1123(a)(6) of the
Bankruptcy Code.
F.

Section 1123(a)(7).

15.

I understand that section 1123(a)(7) of the Bankruptcy Code requires that a

chapter 11 plan contain only provisions related to selecting directors and officers that are
consistent with the interests of creditors and equity security holders and with public policy.
Article IV.K of the Plan sets forth procedures for selecting directors and officers of the
Reorganized Debtors that are consistent with the interests of creditors and equity security holders
and with public policy.

Accordingly, I believe that the Plan satisfies the requirements of

section 1123(a)(7) of the Bankruptcy Code.
II.

Section 1129(a)—Other Requirements.
A.

Section 1129(a)(2).

16.

I understand that section 1129(a)(2) of the Bankruptcy Code requires the proponent

of a plan of reorganization comply with the “applicable provisions” of the Bankruptcy Code, and,
in that regard, is specifically intended to ensure compliance with the disclosure and solicitation
requirements set forth in sections 1125 and 1126 of the Bankruptcy Code. Based on my review of
information provided by the Debtors and their advisors, along with the Voting Report, I believe
that the Debtors have complied with the requirements of sections 1125 and 1126 of the Bankruptcy
Code.
B.

Section 1129(a)(3).

17.

I understand that section 1129(a)(3) of the Bankruptcy Code requires that a

chapter 11 plan be proposed in good faith and not by any means forbidden by law. In developing
6
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the Plan, the Debtors engaged in extensive, arm’s-length negotiations with the Official Committee
of Unsecured Creditors and the Consenting Stakeholders to build consensus among the parties, as
reflected by the overwhelming support for the Plan. Indeed, these negotiations resulted in a
meaningful recovery for certain out of the money general unsecured creditors, and a release for
others, even though the Debtors’ prepetition secured lenders are recovering significantly less than
par. Accordingly, I believe that the Plan satisfies the requirements of section 1129(a)(3) of the
Bankruptcy Code.
C.

Section 1129(a)(4).

18.

I understand that section 1129(a)(4) of the Bankruptcy Code requires that any

payment to be made by a debtor for services or expenses in connection with the chapter 11 case or
plan are subject to approval by the Court. It is my understanding that all payments made or to be
made by the Debtors for services or for costs or expenses in connection with these Chapter 11
Cases prior to the Effective Date, including all Professional Fee Claims, have been approved by,
or are subject to approval of, the Court. Furthermore, Article II.B.1 of the Plan provides that all
final requests for payment of Professional Fee Claims shall be filed and served no later than
30 days after the Effective Date for determination by the Court, after notice and a hearing, in
accordance with the procedures established by the Bankruptcy Code and prior Court orders.
Additionally, the fees and expenses payable under the Cash Collateral Orders are subject to preexisting review procedures. All of the fees and expenses payable under the Cash Collateral Orders
must be reasonable and documented and, to the extent they are not, the Debtors will file an
objection to such fees and expenses with the Court. Accordingly, I believe that the Plan satisfies
the requirements of section 1129(a)(4) of the Bankruptcy Code.

7
KE 79829100

Case 21-10918-CTG

Doc 436

Filed 09/17/21

Page 9 of 20

D.

Section 1129(a)(5).

19.

I understand that section 1129(a)(5) of the Bankruptcy Code requires (a) that a plan

proponent disclose the identity and affiliation of any individual proposed to serve as a director or
officer of the debtor, or a successor thereto, under a chapter 11 plan, (b) that the appointment or
continuance of such officers and directors be consistent with the interests of creditors and
equity security holders and with public policy, and (c) that a plan proponent disclose the identities
or affiliations of insiders to be employed or retained by the reorganized debtors as directors and
officers and the nature of any compensation for such insider. I understand that the Debtors have
disclosed the identity and affiliations of all individuals or entities proposed to serve on or after the
Effective Date on the initial board of directors or be an officer of any of the Reorganized Debtors. 3
To the extent any such director or officer of the Reorganized Debtors is an “insider” under the
Bankruptcy Code, the Debtors also will disclose the nature of any compensation to be paid to such
director or officer.

Accordingly, I believe that the Plan satisfies the requirements of

section 1129(a)(5) of the Bankruptcy Code.
E.

Section 1129(a)(6).

20.

I understand that section 1129(a)(6) of the Bankruptcy Code permits confirmation

only if any regulatory commission that will have jurisdiction over the debtor after confirmation
has approved any rate change provided for in the plan. The Plan does not provide for any rate
changes. Accordingly, I believe that the Plan satisfies the requirements of section 1129(a)(6) of
the Bankruptcy Code.

3

Docket No. 427, Exhibit B.
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F.

Section 1129(a)(9).

21.

I understand that section 1129(a)(9) of the Bankruptcy Code requires that certain

priority claims be paid in full on the effective date of a chapter 11 plan and that the holders of
certain other priority claims receive specified deferred cash payments.
22.

Article II of the Plan provides that each holder of an Allowed Administrative

Claim, other than a Professional Fee Claim, or Claims for fees and expenses pursuant to section
1930 of chapter 123 of title 28 of the United States Code, shall be paid in full in Cash on the unpaid
portion of its Allowed Administrative Claim either: (a) if such Administrative Claim is Allowed
on or prior to the Effective Date, no later than 30 days after the Effective Date or as soon as
reasonably practicable thereafter (or, if not then due, when such Allowed Administrative Claim is
due or as soon as reasonably practicable thereafter); (b) if such Administrative Claim is not
Allowed as of the Effective Date, no later than 30 days after the date on which an order Allowing
such Administrative Claim becomes a Final Order, or as soon as reasonably practicable thereafter;
(c) if such Allowed Administrative Claim is based on liabilities incurred by the Debtors in the
ordinary course of their business after the Petition Date, in accordance with the terms and
conditions of the particular transaction or course of business giving rise to such Allowed
Administrative Claim, without any further action by the holder of such Allowed Administrative
Claim; (d) at such time and upon such terms as may be agreed upon by the holder of such Allowed
Administrative Claim and the Debtors or the Reorganized Debtors, as applicable; or (e) at such
time and upon such terms as set forth in a Final Order of the Bankruptcy Court.
23.

Article II.B of the Plan provides that Allowed Professional Fee Claims will be paid

in full. Additionally, Article II.C of the Plan provides that Allowed Priority Tax Claims will be
paid in accordance with the terms set forth in section 1129(a)(9)(C) of the Bankruptcy Code.

9
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Accordingly, I believe that the Plan satisfies the requirements of section 1129(a)(9)

of the Bankruptcy Code.
G.

Section 1129(a)(10).

25.

I understand that section 1129(a)(10) of the Bankruptcy Code requires that, if a

class of claims is impaired under a plan, at least one impaired class of claims must accept the plan,
excluding acceptance by any insider. I understand that, exclusive of any acceptances by insiders,
the Plan has been accepted by Classes 3 and 4 as detailed in the Declaration of Adam Gorman
Regarding the Solicitation of Votes and Tabulation of Ballots Cast on the First Amended Joint
Plan of Reorganization of Alex and Ani, LLC and its Debtor Affiliates Pursuant to Chapter 11 of
the Bankruptcy Code (the “Voting Report”), filed contemporaneously herewith. Accordingly, I
believe that the Plan satisfies the requirements of section 1129(a)(10) of the Bankruptcy Code.
H.

Section 1129(a)(11).

26.

I understand that section 1129(a)(11) of the Bankruptcy Code requires that

confirmation of a plan is not likely to be followed by the liquidation or further reorganization of
the debtor or any successor thereto. I understand section 1129(a)(11) of the Bankruptcy Code to
require a plan to be “feasible.”
27.

I believe that the Plan is feasible and not likely to be followed by liquidation or

further reorganization. The Debtors’ management team, with the assistance of their advisors,
prepared the financial projections (the “Financial Projections”) attached as Exhibit D to the
Disclosure Statement. The Financial Projections demonstrate the Debtors’ ability to meet their
obligations and make all distributions under the Plan and emerge with significant liquidity on “day
one.” Specifically, I understand that the Plan dramatically reduces the Debtors’ funded-debt
obligations, provides the Debtors with the liquidity necessary to fund distributions to their creditors
pursuant to the Plan, and provides the Debtors with sufficient working capital to fund their ongoing
10
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operations, as further set forth in the Plan and incorporated by reference into the Financial
Projections. I also believe that the Exit Facility, coupled with the Debtors’ cash from operations,
should be reasonably sufficient to meet the Debtors’ working capital needs and obligations under
the Plan going forward. This substantial deleveraging, coupled with the liquidity under the Exit
Facilities, will adequately finance the Reorganized Debtors’ operations and position the
Reorganized Debtors for post-emergence success without the need for further financial
restructuring.
I.

Section 1129(a)(12).

28.

I understand that section 1129(a)(12) of the Bankruptcy Code requires the payment

of all fees payable under 28 U.S.C. § 1930. Article XII.D of the Plan provides that all fees payable
pursuant to section 1930(a) of the Judicial Code shall be paid by each of the Reorganized Debtors
(or the Disbursing Agent on behalf of each of the Reorganized Debtors) for each quarter (including
any fraction thereof) until the Chapter 11 Cases are converted, dismissed, or closed, whichever
occurs first. Accordingly, I believe that the Plan satisfies the requirements of section 1129(a)(12)
of the Bankruptcy Code.
J.

Sections 1129(a)(13)

29.

I understand that section 1129(a)(13) of the Bankruptcy Code requires chapter 11

plans to continue all retiree benefits (as defined in section 1114 of the Bankruptcy Code). Article
IV.M of the Plan provides that from and after the Effective Date, all retiree benefits (as such term
is defined in section 1114 of the Bankruptcy Code), if any, shall continue to be paid in accordance
with applicable law.

Accordingly, I believe that the Plan satisfies the requirements of

section 1129(a)(13) of the Bankruptcy Code.

11
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K.

Sections 1129(a)(14)–(16).

30.

I understand that sections 1129(a)(14) and 1129(a)(15) of the Bankruptcy Code

apply only to debtors that are individuals, and that section 1129(a)(16) of the Bankruptcy Code
applies only to debtors that are nonprofit entities or trusts. The Debtors are not individuals or
nonprofit entities or trusts.
III.

Section 1129(b) of the Bankruptcy Code.
31.

I understand that, under section 1129(b)(1) of the Bankruptcy Code, if all

applicable requirements of section 1129(a) of the Bankruptcy Code other than section 1129(a)(8)
of the Bankruptcy Code are satisfied, a plan may be confirmed so long as the requirements set
forth in section 1129(b) of the Bankruptcy Code are satisfied. I further understand that a plan that
all impaired classes have not accepted (thereby failing to satisfy section 1129(a)(8) of the
Bankruptcy Code) can still be confirmed if that plan does not “discriminate unfairly” and is “fair
and equitable” with respect to the non-accepting impaired classes. I believe that the Plan satisfies
the “fair and equitable” requirement with respect to all rejecting classes and does not discriminate
unfairly.
IV.

Section 1129(d) of the Bankruptcy Code.
32.

I understand that section 1129(d) of the Bankruptcy Code prohibits confirmation of

a chapter 11 plan if it was designed and proposed to evade taxes or the requirements of section 5
of the Securities Act. I do not believe that the Plan was proposed for either proscribed purpose;
rather, I believe that the Plan was proposed with the sincere intention to provide a framework for
the Debtors’ restructuring.
V.

The Discretionary Contents of the Plan Are Appropriate.
33.

It is my understanding that the Plan includes various discretionary provisions that

are consistent with section 1123(b) of the Bankruptcy Code. For example, the Plan proposes
12
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treatment for Executory Contracts and Unexpired Leases, provides a structure for Claim allowance
and disallowance and establishes a distribution process for the satisfaction of Allowed Claims
entitled to distributions under the Plan. In addition, the Plan contains provisions implementing
certain releases and exculpations, discharging claims and interests and permanently enjoining
certain causes of action. I believe that these provisions are appropriate because, among other
things, they (a) are the product of arm’s-length negotiations, (b) were critical to obtaining the
support of various constituencies for the Plan, (c) are given for valuable consideration, (d) are fair,
equitable, and in the best interests of the Debtors, the estates, and the Chapter 11 Cases, and
(e) based on information provided by the Debtors’ advisors, are consistent with the relevant
provisions of the Bankruptcy Code and other applicable law.
A.

The Debtor Release in the Plan Is Appropriate.

34.

It is my understanding that section 1123(b)(3)(A) of the Bankruptcy Code provides

that a chapter 11 plan may provide for the settlement or adjustment of any claim or interest
belonging to the debtor or the estate. Accordingly, pursuant to section 1123(b)(3)(A), the Debtors
may release estate causes of action as consideration for concessions made by their various
stakeholders pursuant to the Plan. Article VIII.D of the Plan provides for releases by the Debtors,
the Reorganized Debtors, and their estates of any and all Claims and Causes of Action, including
any derivative claims, the Debtors could assert against each of the Released Parties (the “Debtor
Release”). 4

4

The “Released Parties” include each of the following: (a) each Debtor; (b) each Reorganized Debtor; (c) each of
the Debtors’ current and former directors and officers; (d) each Agent; (e) the Consenting Stakeholders, (f) the
Official Committee of Unsecured Creditors; (g) all holders of Interests; (h) with respect to each of the foregoing
(a) through (g), each of such Entity and its current and former Affiliates, and such Entities’ and their current and
former Affiliates’ current and former members, directors, managers, officers, equity holders (regardless of
whether such interests are held directly or indirectly), predecessors, successors, and assigns, subsidiaries, and
each of their respective current and former members, equity holders, officers, directors, managers, principals,
members, employees, agents, advisory board members, financial advisors, partners, attorneys, accountants,
investment bankers, consultants, representatives, and other professionals, each in their capacity as such (including

13
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I believe that the Debtor Release is in the best interest of the Debtors’ Estates and

is a sound exercise of the Debtors’ business judgment. As an initial matter, without the Debtors’
agreement to provide releases, the Debtors’ stakeholders would not have participated in the
negotiations and compromises that led to the RSA and the Plan. Further, holders of Claims in
numerous Classes voted in favor of the Plan, including the Debtor Release, and no party in interest
objected to the Debtor Release. The Plan, including the Debtor Release, was negotiated at arm’s
length by sophisticated entities that were represented by able counsel and financial advisors and is
an integral piece of the agreement among the various parties.
36.

The Debtor Release reflects the important contributions, concessions, and

compromises made by the Released Parties in the process of formulating the Plan. The Debtors
submit that the Debtor Release reflects a reasonable balance of the risk and expense of litigation,
on the one hand, against the benefits of resolution of disputes and issues, on the other hand,
removing what could otherwise be potentially substantial impediments to an expedited successful
emergence from these Chapter 11 Cases. Since the Debtor Release underlies a Plan that maximizes
the value of the Debtors estates, it ultimately inures to the benefit of all stakeholders.
37.

Additionally, the Cash Collateral Order contained certain stipulations and releases

concerning Causes of Action of the Debtors’ estates against the Prepetition Secured Parties. The
Cash Collateral Order provided for a challenge period during which the Official Committee of
Unsecured Creditors and all other parties in interest were able to commence a challenge to such

any other attorneys or professionals retained by any current or former director or manager in his or her capacity
as director or manager of an Entity); provided that in each case, an Entity shall not be a Released Party if it:
(x) elects to opt out of the releases contained in the Plan; or (y) timely Files with the Bankruptcy Court on the
docket of the Chapter 11 Cases an objection to the releases contained in the Plan that is not resolved
before Confirmation.

14
KE 79829100

Case 21-10918-CTG

Doc 436

Filed 09/17/21

Page 16 of 20

stipulations and releases. Specifically, paragraph 11 of the Final Cash Collateral Order 5 provides
as follows:
“The stipulations, releases, and admissions contained in this Final Order, including,
without limitation, the Debtors’ Stipulations, shall be binding upon all other parties-ininterest, including, without limitation, any chapter 7 or chapter 11 trustee appointed or
elected for a Debtor or the Committee and any other person acting on behalf of the Debtors’
estates, unless and to the extent that a party-in-interest with proper standing granted by
order of the Court (or other court of competent jurisdiction) has filed an adversary
proceeding on or before the applicable Challenge Period Termination Date.”
38.

The challenge period lapsed on August 25, 2021, without any party in interest

commencing such a challenge or requesting extension of such time period. Thus, the releases and
stipulations in favor of the Debtors’ prepetition secured lenders contained in the Cash Collateral
Orders and approved by this Court are binding as to all parties in interest in the Chapter 11 Cases
at this time. Thus, I understand that the release of many of the Causes of Action that would be
covered by the Debtor Release has already been approved by this Court pursuant to the Cash
Collateral Orders, which release may not be challenged by parties in interest due to the lapsing of
the Cash Collateral Order’s challenge period.
39.

Based on the foregoing, and my understanding that the Debtors do not have material

causes of action against the Released Parties, I believe the Debtor Release represents a valid
exercise of the Debtors’ business judgment, is in the best interest of the Debtors’ estates and
represents a valid settlement of claims and causes of action against the Released Parties pursuant
to section 1123(b)(3)(A) of the Bankruptcy Code, and should be approved.
5

Docket No. 214.
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B.

The Third-Party Releases in the Plan Are Appropriate.

40.

In addition to the Debtor Releases, the Plan provides for consensual releases by

certain holders of Claims and Interests. Specifically, Article VIII.E of the Plan provides that each
Releasing Party shall release any and all claims and causes of action such parties could assert
against the Debtors, the Reorganized Debtors, and the Released Parties (the “Third Party Release”)
and, together with the Debtor Release, the “Releases”). The Releasing Parties include, among
others, the Consenting Stakeholders, the Official Committee of Unsecured Creditors, the Agents,
and all holders of Claims and Interests that did not opt out of the Third Party Release. I understand
that each holder of a Claim or Interest was provided with the opportunity to opt out of the Third
Party Release on their respective ballot or opt out form. Accordingly, based on information
provided by the Debtors’ advisors, I believe the Third Party Release is consensual.
41.

In addition to being consensual, I believe the Third Party Release is integral to the

Plan and a required condition of consummating the comprehensive restructuring embodied therein.
I believe the Released Parties have made significant contributions to the success of these
Chapter 11 Cases. For weeks prior to the commencement of these Chapter 11 Cases, the
Consenting Stakeholders worked constructively with the Debtors to negotiate a value maximizing
reorganization that will allow the Debtors to emerge from the Chapter 11 Cases with a completely
delevered balance sheet. Specifically, the Consenting Sponsor agreed to provide the Exit Facility
necessary to fund distributions under the Plan and fund go-forward working capital needs.
Additionally, the holders of Existing Equity Interests have been instrumental in supporting these
Chapter 11 Cases and facilitating a smooth administration, despite the fact that they are not
receiving a recovery under the Plan.

Finally, throughout the entire case and restructuring

negotiations, the Debtors’ directors and officers steadfastly maintained their duties to maximize
value for the benefit of all stakeholders, investing countless hours both pre- and postpetition.
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Accordingly, for all of the above reasons, I believe that the Debtors have a good-

faith basis for including the Releases in the Plan. I further believe that the Third Party Release is
reasonable and appropriate in light of the circumstances of these Chapter 11 Cases, and satisfies
all applicable requirements of the Bankruptcy Code.
VI.

The Exculpation Provision Is Appropriate.
43.

Article VIII.F of the Plan provides that each Exculpated Party 6 shall be released

and exculpated from any Causes of Action arising out of acts or omissions in connection with these
Chapter 11 Cases and certain related transactions, except for acts or omissions that are found to be
the product of actual fraud, gross negligence, or willful misconduct (the “Exculpation”). I
understand the Exculpation is intended to prevent collateral attacks against estate fiduciaries that
have acted in good faith to help facilitate the Debtors’ reorganization. The Exculpation is an
integral part of the Plan and otherwise satisfies the governing standards in the Third Circuit. Based
on information provided by the Debtors’ advisors, I understand this provision provides necessary
and customary protections to those estate fiduciaries whose efforts were and continue to be vital
to formulating and implementing the Plan, which has garnered significant support from the
Debtors’ creditors.
44.

The Debtors propose to exculpate the Exculpated Parties whose contributions and

concessions made the Plan possible. I believe that these Chapter 11 Cases could not have
progressed as quickly and as productively as they have without the significant contributions of the
Exculpated Parties, including contributions that occurred before the Petition Date. I do not believe
6

The “Exculpated Parties” include the following: (a) the Debtors; (b) the Reorganized Debtors; (c) the Official
Committee of Unsecured Creditors; and (d) with respect to each of the foregoing Persons in clauses (a) through
(c), such Person and its current and former Affiliates, and such Entity’s and its current and former Affiliates’
current and former equity holders, subsidiaries, officers, directors, managers, principals, members, employees,
agents, advisory board members, financial advisors, partners, attorneys, accountants, investment bankers,
consultants, representatives, and other professionals, each in their capacity as such.
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that the successful administration of these Chapter 11 Cases would have been possible but for the
support and affirmative efforts of the Consenting Sponsor and Official Unsecured Creditors
Committee over the course of the Debtors’ restructuring. Specifically, the Consenting Sponsor
made significant concessions both in the lead-up to the Petition Date and in subsequent
negotiations and settlements and is responsible for funding critical sources of post emergence
liquidity that will form the cornerstone of the Debtors’ go-forward business plan. I believe that
the Exculpation provision, together with the Plan’s release provisions, was a material inducement
to convince these parties and the equityholders to help facilitate the Debtors’ restructuring both
prior to and after the Petition Date. I do not believe that the Debtors would have been able to
successfully emerge from chapter 11 with fully committed exit financing in place without these
parties’ efforts.
45.

Accordingly, I believe that the Court should approve the Plan’s exculpation

provisions.
[Remainder of page intentionally left blank]
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct to the best of my knowledge, information, and belief.

Dated: September 17, 2021

/s/ Robert Trabucco
Name: Robert Trabucco
Title: Chief Restructuring Officer
Alex and Ani, LLC
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