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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

In re
CFO MANAGEMENT HOLDINGS, LLC 1
Debtor.

§
§
§
§
§
§
§

Chapter 11
Case No. 19-40426

CHAPTER 11 TRUSTEE’S MOTION UNDER RULE 9019 TO APPROVE
SETTLEMENT AGREEMENT BETWEEN THE TRUSTEE, CPIF LENDING, LLC,
AND CLASS-ACTION PLAINTIFFS
Your rights may be affected by the relief sought in this pleading. You should
read this pleading carefully and discuss it with your attorney, if you have one
in this bankruptcy case. If you oppose the relief sought by this pleading, you
must file a written objection, explaining the factual and/or legal basis for
opposing the relief.
No hearing will be conducted on this Motion unless a written objection is filed
with the Clerk of the United States Bankruptcy Court and served upon the
party filing this pleading WITHIN TWENTYONE (21) DAYS FROM THE
DATE OF SERVICE shown in the certificate of service unless the Court
shortens or extends the time for filing such objection. If no objection is timely
served and filed, this pleading shall be deemed to be unopposed, and the Court
may enter an order granting the relief sought. If an objection is filed and
served in a timely manner, the Court will thereafter set a hearing with
appropriate notice. If you fail to appear at the hearing, your objection may be
stricken. The Court reserves the right to set a hearing on any matter.
Notwithstanding the language above, the Trustee intends to seek a hearing on
this Motion at the same time as the hearing on plan confirmation, which is
currently set for January 5, 2021 at 2:30 p.m. CT (telephonic).

1 The following entities’ bankruptcy cases and estates have been substantively consolidated with that of Debtor CFO
Management Holdings, LLC (EIN# XX-XXX6987) for all purposes (see Docket No. 248): Carter Family Office, LLC
(Case No. 19-40432); Christian Custom Homes, LLC (Case No. 19-40431); Double Droptine Ranch, LLC (Case No
19-40429); Frisco Wade Crossing Development Partners, LLC (Case No. 19-40427); Kingswood Development
Partners, LLC (Case No. 19-40434); McKinney Executive Suites at Crescent Parc Development Partners, LLC (Case
No. 19-40428); North-Forty Development LLC (Case No. 19-40430); and West Main Station Development, LLC
(Case No. 19-40433). The following mailing address can be used for the consolidated Debtor with respect to these
cases: c/o David Wallace, Chapter 11 Trustee, 4131 North Central Expressway, Suite 775, Dallas, Texas 75204.
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TO THE HONORABLE BRENDA T. RHOADES, UNITED STATES BANKRUPTCY JUDGE:
David Wallace, in his capacity as Chapter 11 Trustee (the “Trustee”) of the abovecaptioned debtor CFO Management Holdings, LLC (the “Debtor”) files this Motion Under Rule
9019 to Approve Settlement Agreement Between the Trustee, CPIF Lending, LLC, and ClassAction Plaintiffs (the “Motion”). In support of the Motion, the Trustee respectfully represents as
follows:
I.
1.

JURISDICTION AND VENUE

This Court has jurisdiction over this Motion under 28 U.S.C. § 1334(b). This Court

can hear and determine this matter in accordance with 28 U.S.C. § 157 and the standing order of
reference of bankruptcy cases and proceedings in this District. This matter is a core proceeding,
and venue for this Motion is proper in this district under 28 U.S.C. §§ 1408 and 1409. The Court
has the authority to grant the requested relief under 11 U.S.C. § 502, Fed. R. Bankr. P. 9019, and
Local Rule 9019-1.
II.
A.

FACTUAL AND PROCEDURAL BACKGROUND

General Case Background
2.

On February 17, 2019 (the “Petition Date”), the Debtor and its subsidiaries (as

listed in Footnote 1 in this Motion, the “Subsidiary Debtors”) each commenced a case under
chapter 11 of the Bankruptcy Code (collectively, as consolidated, the “Bankruptcy Case”).
3.

On February 28, 2019, the Office of the United States Trustee formed an Official

Unsecured Creditors’ Committee (the “Committee”), appointing five members to serve. See
Docket No. 58.
4.

On April 4, 2019, the Court entered an order appointing a chapter 11 trustee in the

Bankruptcy Cases. See Docket No. 140. David Wallace was appointed as chapter 11 trustee later
that month. See Docket Nos. 143 and 153.
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On August 15, 2019, the Court entered an order substantively consolidating the

Debtor and Subsidiary Debtors and their estates for all purposes under the name and case of the
Debtor, CFO Management Holdings, LLC. See Docket No. 248.
6.

On May 27, 2020, the Trustee filed his proposed Second Amended Plan of

Liquidation for Debtor CFO Management Holdings, LLC (as may be further amended, modified,
and supplemented, the “Plan”) and Disclosure Statement Under 11 U.S.C. § 1125 in Support of
the Chapter 11 Trustee’s Second Amended Plan of Liquidation. See Docket Nos. 444 and 445.
On July 22, 2020, the Court entered an order, among other things, approving the disclosure
statement and scheduling a hearing for confirmation of the Plan. See Docket No. 508. This hearing
was subsequently continued until January 5, 2020. See Docket No. 631.
B.

Settlement-Related Background
7.

Prior to the Petition Date, certain Subsidiary Debtors, Frisco Wade Crossing

Development Partners, LLC and McKinney Executive Suites at Crescent Parc Development
Partners, LLC, entered into a loan agreement with CPIF Lending, LLC (“CPIF”) for a $32 million
loan (the “Loan”). See CPIF’s Proof of Claim No. 457. CPIF claims a security interest under the
Loan in both the proceeds of the “Frisco Wade Crossing” property, which has previously been sold
during the course of this Bankruptcy Case, with such funds being placed in escrow pending further
determination of this Court, and the “Crescent Parc” property located in McKinney, Texas, for
which closing of an approved sale is currently pending. CPIF claims that, as of the Petition Date,
the Debtor was liable to CPIF under the Loan for $24,788,078.18 in liquidated amounts, subject
to further adjustments, ongoing accruals/fees, and other unliquidated amounts. See CPIF’s Proof
of Claim No. 457. CPIF has also claimed that, subject to applicable law, such ongoing accruals
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provide CPIF with a total claim amount of approximately $30 million as of early March 2020. See
Docket No. 448 at ¶ 11.
8.

Certain creditors (the “Class-Action Plaintiffs”) of the Debtor have also asserted

an interest in the assets of the Debtor’s estate, claiming that other secured claims, including CPIF’s,
are subordinated to such creditors’ interests under various grounds, including the doctrine of
constructive trust. These claims were asserted in a complaint filed against the Debtor and CPIF,
among others, on December 6, 2019. A copy of the most recent complaint in that adversary is
available at Docket No. 27 in Adv. Case No. 19-04096 (such adversary proceeding, the “ClassAction Adversary”).
9.

On April 30, 2020 the Trustee filed his Complaint and Objection to Claim against

CPIF, asserting various fraudulent transfer claims and causes of action alleging, among other
things, aiding and abetting the breach of fiduciary duty, conspiracy to commit fraud, and receipt
of preferential payments as well as raising objections to CPIF’s claim against the Debtor, including
numerous bases for the equitable subordination of that claim. A copy of the most recent complaint
in that adversary is available at Docket No. 28 in Adv. Case No. 20-04054 (such adversary
proceeding, the “CPIF Adversary”). On November 5, 2020, the Court conducted a management
conference in the CPIF Adversary, resulting in a scheduling order setting a trial scheduling
conference for April 8, 2020. See Docket No. 35 in Adv. No. 20-04054.
10.

In addition to the CPIF Adversary, the Trustee and CPIF have engaged in other

disputes throughout the Bankruptcy Case, including over a motion to convert [Docket No. 448], a
disclosure statement objection [Docket No. 483], an objection to the Plan [Docket No. 577], and
an objection to the Trustee’s motion to substantively consolidate certain affiliated entities [Docket
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No. 606], each filed by CPIF. The latter two disputes (those involving the Plan and substantive
consolidation motion) remain ongoing but for this Settlement Agreement.
11.

On October 7, 2020, the Trustee, CPIF, and the Class-Action Plaintiffs

(collectively, the “Parties”), as well as counsel to the Committee, participated in a mediation of
the disputes between the Parties to determine whether a global settlement of those disputes was
possible in a manner satisfactory to all Parties. The mediation discussions continued beyond that
day, facilitated by mediator Mark Andrews, and on November 12, 2020, the Parties came to an
understanding of general acceptable terms of settlement, pending documentation of such terms a
formal settlement agreement. Further discussions resulted in the drafting of the Settlement
Agreement attached as Exhibit A to this Motion (the “Settlement Agreement”).
12.

The Parties to the Settlement Agreement desire to avoid the expense and

uncertainty involved in likely protracted litigation and trial and desire to compromise, settle, and
dispose of all possible claims that could be asserted in the Bankruptcy Case or otherwise, except
as set forth in the Settlement Agreement. While not a party to the Settlement Agreement, the
Committee has been kept apprised of and involved in settlement discussions with the Parties and
has acknowledged that it will not oppose the terms of this Agreement.
III.
13.

PROPOSED SETTLEMENT TERMS

The significant terms for the proposed settlement are as follows, as provided in the

Settlement Agreement in more detail:
•

The Trustee agrees to, and the Committee does not oppose, allowance of CPIF’s
allowed secured claim in an amount equal to the lesser of (i) the total net proceeds
of CPIF’s Collateral or (ii) $25,750,000;

•

The Trustee agrees to, within one business day of the Effective Date of the Debtor’s
confirmed chapter 11 plan (the “Effective Date”), pay CPIF the total net cash
proceeds then held by the Trustee, up to the amount of CPIF’s allowed secured
claim.
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•

If, by July 31, 2021, not all of the non-cash components of CPIF’s collateral (i.e.
the Crescent Parc property in McKinney, Texas) have been sold, then the Trustee
(then in his capacity as Liquidation Trustee) would hold an auction to sell such
property on August 2, 2021 and pay CPIF the net proceeds of such subsequent sale
at closing (to occur no later than September 7, 2021), subject to satisfaction of
allowed secured claims having priority over CPIF with respect to such proceeds,
up to the amount of CPIF’s allowed secured claim.

•

Counsel of record for the Class-Action Plaintiffs will receive a $600,000.00
allowed claim against the Debtor’s estate, which will be paid as an administrative
claim (as defined in the Settlement Agreement, the “Class-Action Resolution
Claim”);

•

CPIF agrees not to oppose Plan confirmation as long as the Plan is modified in the
manner described in the Settlement Agreement and does not contain provisions
contrary to the terms of the Settlement Agreement. CPIF will also not oppose the
Trustee’s recent motion to consolidate certain non-debtor entities, which is also
scheduled to be heard at Plan confirmation;

•

CPIF shall retain its lien on the CPIF Collateral (or the applicable proceeds thereof)
until its Allowed CPIF Claim is satisfied in accordance with the confirmed Plan.
CPIF shall retain its right to credit bid any unpaid amount of the Allowed CPIF
Claim on any remaining unliquidated CPIF Collateral;

•

All assets of the Debtor will pass, under the Plan, to the Liquidation Trust free and
clear of any constructive-trust claims asserted by the Class-Action Plaintiffs; and

•

Upon the occurrence of conditions specified in the Settlement Agreement, the
Parties agree to mutual releases and the dismissal of the CPIF Adversary and the
Class-Action Adversary.
With respect to the amounts to be paid to CPIF on the Effective Date in accordance

with the above terms, as of the filing of this Motion, the Trustee holds at least $17,895,852.33 in
total net proceeds from the sales of the property known as Frisco Wade Crossing, a commercial
retail development (located at 5855 Preston Rd, Frisco, Texas 75034) in the City of Frisco, Collin
County, Texas. Such sales were approved by previous orders of this Court and took place in late
2019 and early 2020. See Docket Nos. 325, 343, and 376. The net proceeds of those sales are
currently being held in escrow in accordance with the terms of those Court orders. The Trustee
believes that all parties, other than CPIF, claiming an interest in such proceeds or to the net sale
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proceeds of any sale of Crescent Parc are listed on Exhibit B to this Motion and shall be provided
with notice of this Motion. While it is the Trustee’s understanding that any claims of EMJ
Construction to such proceeds would be subordinate to the claims of CPIF under certain
agreements entered into between CPIF and EMJ Construction, the Trustee is in the process of
determining whether any subcontractors hold secured interests having priority over CPIF’s
interests in such proceeds. The Settlement Agreement provides that CPIF would receive the total
net proceeds of CPIF Collateral (up to the allowed amount of its claim) only after the satisfaction
of any such priority subcontractor claims ultimately allowed.

The Plan will provide the

establishment of reserves on account of subcontractor claims potentially having priority over CPIF
pending the claims reconciliation and objection process.
IV.
15.

RELIEF REQUESTED

The Trustee respectfully requests that the Court enter an order approving the

Trustee’s entry into the Settlement Agreement between and among the Trustee, CPIF, and the
Class-Action Plaintiffs, effective as of December 16, 2020.
V.
16.

BASIS FOR RELIEF

Federal Rule of Bankruptcy Procedure 9019 provides that, “On motion by the

trustee and after notice and hearing, the court may approve a compromise or settlement.” Fed. R.
Bankr. P. 9019(a).
17.

The United States Supreme Court has recognized that “Compromises are ‘a normal

part of the process of reorganization.’” Protective Comm. for Ind. of TMT Trailer Ferry v.
Anderson, 390 U.S. 414 (1968) (quoting Case v. Los Angeles Lumber Prods., 308 U.S. 106, 130
(1939). With respect to approving such compromises, the TMT Trailer Ferry Court further stated
that a settlement in a bankruptcy case must be “fair and equitable” and within the “informed,
independent judgment of the bankruptcy court.” Id. at 424 (internal citations omitted). In making
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a determination as to whether a proposed settlement is fair and equitable within its informed,
independent judgment, a bankruptcy court should consider the following: (i) the probabilities of
ultimate success should the claim be litigated; (ii) the complexity, expense, and likely duration of
such litigation; (iii) the possible difficulties of collecting on any judgment which might be
obtained; and (iv) all other factors relevant to a full and fair assessment of the wisdom of the
compromise. Id.
18.

The Fifth Circuit has further expounded upon the TMT Trailer Ferry, stating that

the factors from TMT Trailer Ferry should be applied to ensure that the compromise is “truly fair
and equitable, and in the best interests of the estate.” In re Jackson Brewing Co. 624 F.2d 599, 602
(5th Cir. 1980) (internal citations omitted). The Fifth Circuit distilled the factors to be analyzed
by the bankruptcy court in reviewing a proposed settlement as follows:
a) The probability of success in the litigation, with due consideration for the
uncertainty of fact and law;
b) The complexity and likely duration of the litigation and any attendant expense,
inconvenience and delay, and
c) All other factors bearing on the wisdom of the compromise.
Id. at 602. Subsequent decisions by the Fifth Circuit have further clarified the approval factors for
a bankruptcy settlement.
19.

In Foster Mortgage Corp., the Fifth Circuit elaborated on the “all other factors

bearing on the wisdom of the compromise” third prong from Jackson Brewing, explaining that the
most relevant “other factor” would be the “the paramount interest of creditors with proper
deference to their reasonable views.” Conn. Gen. Life Ins. Co. v. United Cos. Fin. Corp. (In re
Foster Mortgage Corp.), 68 F.3d 914, 917 (5th Cir. 1995) (citing Drexel v. Loomis, 35 F.2d 800,
806 (8th Cir. 1929)). The Fifth Circuit then further interpreted its decision in Foster Mortgage to
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explain that two factors should be considered within the third prong from Jackson Brewing:
namely, (i) the best interests of creditors, with proper deference to their reasonable views; and
(ii) the extent to which the settlement is the product of arms-length bargaining, and not of fraud or
collusion. In re Cajun Elec. Power Co-op, Inc., 119 F.3d 349, 356 (5th Cir. 1997).
20.

Taken together, all of the relevant factors from the Supreme Court’s and the Fifth

Circuit’s requirements for analysis of the proposed settlement weigh in favor of approval, as
follows:
•

Probability of Success in Litigation: All litigation presents a degree of risk.

Although each of the Parties firmly believes they would ultimately be successful on the merits of
their respective claims, they wish to avoid the inevitable costs and delays associated with trying
those claims, and believe that the proposed settlement represents a more efficient and economical
method of resolving its objections. Accordingly, the avoided costs and certainty of the results are
a benefit to the creditors of the Debtor’s estate.
•

Complexity, Expense and Likely Duration: Resolving all issues in connection with

the disputes among the Parties will require the parties to research and brief complicated issues, as
well as prepare for hearings or trials. Moreover, the Settlement Agreement resolves multiple
disputes, many of which would need to be litigated consecutively in order to avoid potentially
superfluous administrative expenses. In short, it could easily be costly and time-consuming to have
the Court resolve all the disputes in this Bankruptcy Case, and the Trustee is of the belief that all
Parties benefit (as do the creditors of the Debtor’s estate) from the efficiencies gained by avoiding
contested hearings and litigation. Time considerations are of added importance in this case given
the nature of the body of creditors asserting claims against the Debtor’s estate. Here, many of the
over 200 “investor” creditors seeking recovery from the estate are retirees who invested all or a
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significant portion of their life savings into the Debtor enterprise and many of whom are greatly
concerned over the possibility of years of litigation, even should the results be favorable. Several
creditors have passed away during the pendency of this Bankruptcy Case, leaving their estates
holding their claims. While not the primary factor in agreeing to the settlement, the Trustee
believes this to be a compelling factor in considering the time involved in pursuing prolonged
litigation with the other Parties.
•

All Other Factors Bearing on the Wisdom of the Compromise: All the creditors of

Debtor will directly benefit from the approval of the Settlement Agreement. Most notably, the
Debtor’s estate will benefit from the reduction of CPIF’s claim, which CPIF asserts is growing
substantially on a daily basis absent a settlement due to postpetition interest and expenses, from
the resolution of these long-outstanding disputes and the related costs of pursuing such disputes,
and from the ability to focus estate resources on other matters. Providing for the Class-Action
Resolution Claim was a requirement for the Class-Action Plaintiffs’ participation in the Settlement
Agreement, and resolution of the Class-Action Adversary was a necessary component of CPIF’s
participation in the settlement.

The Trustee believes that providing for the Class-Action

Resolution Claim through the Plan and Settlement Agreement is reasonable and appropriate under
the circumstances and given the nature of the disputes at issue in the Class-Action Adversary. 2
The proposed settlement is the result of arms-length negotiations among the Trustee and the other
Parties, in consultation with the Committee. As such, when all “other factors bearing on the
wisdom of the compromise” are considered, the proposed settlement merits approval.

2 It is the Trustee’s understanding that this claim amount will be used for the payment of legal fees of the Class-Action
Plaintiffs and that counsel to the Class-Action Plaintiffs plan to file additional documentation in support of the
reasonableness of such a payment.
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CONCLUSION

The Trustee respectfully requests that this Court enter an order (i) granting the relief
requested herein and authorizing the Trustee to enter into the Settlement Agreement in
substantially the form attached hereto as Exhibit A in accordance with Bankruptcy Rule 9019;
and (ii) granting all such further relief to which the Trustee may be entitled.

[Remainder of this Page Intentionally Left Blank]
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Respectfully Submiued By:

4/

Judith W, Ross
Judith W. Ross, State Bar No. 21010670
Frances A. Smith, State Bar No. 24033084
Eric Soderlund, State BarNo. 24037525
Jessica L. Voyce Lewis, State Bar No. 24060956
Ross & Smith, PC
700 N. Pearl Street, Suite 1610

Dallas, Texas 75201
Telephone: 21 4 -377 :7 87
Facsimile: 214-37 7 -9409
Email: judith.ross@judithwross.com

I

frances. smith@j udithwross. com
eric. soderlund@judithwross.com
j essica. lewis@j

udithwross.com

COUNSEL TO CHAPTER 1I TRUSTEE
DAVID WALLACE
TRUSTEE DECLARATIgN
I declare under penalty of perjury that the foregoing is true and correct and I recommend approval
of the Settlement Agreement under the case law guidelines.

David Wallace, Chapter l1 Trustee

CERTIFICATE OF SE,RVICE

I

certifu that on December 16, 2020, I served or caused to be served a copy of the foregoing
document (i) electronically on the Electronic Case Filing System forthe United States Bankruptcy
Court for the Eastern District of Texas, and (ii) via first-class mail by noticing agent Kurtzman
Carson Consultants LLC (*KCC") on the parties listed on the Certificate of Service to be filed
upon receipt from KCC.
/s/ Jessiec Lewis
Jessica Lewis

TRUSTEE'S MOTION TO APPROVE SETTLEMENT AGREEMENT

Page 12

of12

Case 19-40426

Doc 641-1 Filed 12/16/20 Entered 12/16/20 15:16:26
Exhibit A - Settlement Agreement Page 1 of 12

EXHIBIT A
SETTLEMENT AGREEMENT

Desc

Case 19-40426

Doc 641-1 Filed 12/16/20 Entered 12/16/20 15:16:26
Exhibit A - Settlement Agreement Page 2 of 12

Desc

SETTLEMENT AGREEMENT
This Settlement Agreement (the “Agreement”) is made as of this December 16, 2020 by
and between (i) David Wallace, as chapter 11 trustee for the substantively consolidated bankruptcy
estate of CFO Management Holdings, LLC (the “Trustee”); (ii) CPIF Lending, LLC (“CPIF”), and
(iii) Alan Barnett (the “Investor Plaintiff” or, as defined in the Proposed Plan, the “Class-Action
Plaintiff”). The Trustee, CPIF, and the Investor Plaintiff are each referred to as a “Party,” and
together, the “Parties.”
Recitals
WHEREAS, on September 27, 2018, CPIF entered into that certain Construction Loan
Agreement (the “Loan Agreement”) with Frisco Wade Crossing Development Partners, LLC
(“FWC”) and McKinney Executive Suites at Crescent Parc Development Partners, LLC (“MES,”
and together with FWC, the “Borrowers”) to govern the terms of a $32 million loan by CPIF to
the Borrowers (the “Loan”);
WHEREAS, CPIF’s Loan was secured by, among other things, the lands owned by the
Borrowers and the improvements on those lands (the “CPIF Collateral”), as set forth in and
evidenced by those certain Deeds of Trust, Assignments of Leases and Rents, Assignments of
Contracts, Security Agreements, and Fixture Filings and UCC-1 financing statements affixed to
the proofs of claims filed by CPIF in the Bankruptcy Case (as defined below) and assigned claim
numbers 429, 430, 433, 455, 456, and 457 (the “CPIF Proofs of Claim”);
WHEREAS, on February 17, 2019, the Borrowers and certain of their affiliates each
commenced a case under chapter 11 of title 11 of the United States Code (11 U.S.C. §§ 101 et seq.,
the “Bankruptcy Code”);
WHEREAS, on April 4, 2019, the Bankruptcy Court ordered that a chapter 11 trustee be
appointed in the Bankruptcy Case. The Trustee was appointed as chapter 11 trustee of the Estate
by the U.S. Trustee and approved by the Bankruptcy Court later the same month;
WHEREAS, the bankruptcy estates of the Borrowers and their debtor affiliates (excluding
CFO Management Holdings, LLC, the “Subsidiary Debtors”) were subsequently substantively
consolidated into the single bankruptcy estate (the “Estate”) of CFO Management Holdings, LLC
(the “Debtor”) that is being administered in the United States Bankruptcy Court for the Eastern
District of Texas (the “Bankruptcy Court”) under case number 19-40426 (the “Bankruptcy Case”);
WHEREAS, as part of the substantive consolidation of the Subsidiary Debtors into the
single Estate, the Trustee and CPIF agreed that the CPIF Proofs of Claim would be consolidated
into a single proof of claim, Claim No. 457 (the “CPIF Remaining POC”), with all other CPIF
Proofs of Claim being expunged from the claims register in the Bankruptcy Case;
WHEREAS, on December 6, 2019, David and Karen Wright (later amended to be the
Investor Plaintiff), on behalf of themselves and all others similarly situated, commenced an
adversary proceeding in the Bankruptcy Court against, among others, the Debtor and CPIF,
captioned Wright v. CFO Management Holdings, LLC, et al., Adv. Pro. 19-04096 (the “Investor
Putative Class Action” or, as defined in the Proposed Plan, the “Class-Action Adversary”), in
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which the plaintiffs assert various claims against the Debtor and seek, among other things,
imposition of a constructive trust over the assets of the Estate;
WHEREAS, on April 30, 2020, the Trustee commenced an adversary proceeding in the
Bankruptcy Court against CPIF, captioned Wallace v. CPIF Lending, LLC, Adv. Pro. 20-04054
(the “Trustee Adversary”), in which the Trustee asserts various claims against CPIF, including
fraudulent transfer and equitable subordination, and objected to the CPIF Remaining POC;
WHEREAS, the Trustee and CPIF dispute the claims in the Investor Putative Class Action
and have also asserted defenses, and CPIF disputes the claims asserted in the Trustee Adversary
and has also asserted defenses;
WHEREAS, on May 27, 2020, the Trustee filed that certain Chapter 11 Trustee’s Second
Amended Plan of Liquidation for Debtor CFO Management Holdings, LLC (Dkt. No. 444, as
amended and supplemented, the “Proposed Plan”), and CPIF objected to the Proposed Plan (Dkt.
No. 577) on October 2, 2020 (the “CPIF Plan Objection”);
WHEREAS, on October 7, 2020, the Trustee filed the Chapter 11 Trustee’s Motion for
Substantive Consolidation of Certain Non-Debtor Entities (Dkt. No. 581) (the “SubCon Motion”),
and on November 4, 2020, CPIF filed an objection to the SubCon Motion (Dkt. No. 606) (the
“CPIF SubCon Objection”);
WHEREAS, certain subcontractors who performed work in the construction of property
improvements constituting CPIF Collateral may have security interests in such property
improvements having priority over CPIF’s security interests in the same property improvements
(such subcontractors, the “Priority Subcontractors”);
WHEREAS, the Trustee, CPIF, and the Investor Plaintiff desire to resolve all of the
disputes and all of the claims among them upon and subject to the terms and conditions set forth
below;
WHEREAS, the Investor Putative Class Action sought a constructive trust that, if
successful, would have deprived the Estate of the assets the constructive trust sought to recover,
including assets in which CPIF asserts a security interest;
WHEREAS, the Trustee enters into this Agreement in the exercise of his sound business
judgment because it is in the best interest of the Estate, and can be approved pursuant to 11 U.S.C.
§§ 363(b), 105(a), 1129(a)(4) and Fed. R. Bankr. P. 9019; and
WHEREAS, in connection with the settlement described herein, the Trustee will
immediately file an updated Proposed Plan that incorporates the terms of this Agreement in a
manner acceptable to the Parties.
NOW, THEREFORE, in consideration of the covenants and promises contained herein and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties hereby agree as follows:

2
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Agreement
1.
Effectiveness of Agreement. This Agreement shall become binding on the Parties
upon execution and delivery of this Agreement; provided that it shall become binding upon the
Trustee upon the Bankruptcy Court’s approval of this Agreement and the settlement contemplated
herein, which approval shall be set forth in the order (in form and substance acceptable to the
Parties, the “Confirmation Order”) confirming the Proposed Plan, as amended to incorporate the
settlement. The Proposed Plan as of confirmation shall be referred to herein as the “Confirmed
Plan”.
2.
Rule 9019 Motion. Within one business day of the execution of this Agreement
by all Parties, the Trustee shall (i) file a Motion seeking approval of this Agreement under Rule
9019 of the Federal Rules of Bankruptcy Procedure (the “Approval Motion”); (ii) request that the
Bankruptcy Court approve this Agreement on or before January 5, 2021; (iii) file a further amended
Proposed Plan that is acceptable to the Parties and not inconsistent with the terms of this
Agreement; and (iv) serve a notice of the filing of the Approval Motion and the further amended
Proposed Plan, including a description of the relief sought in the Approval Motion and related
Proposed Plan revisions and instructions for how to obtain full copies of same if desired, upon all
parties in interest in the Bankruptcy Case.
3.
Allowance of CPIF Claim. The Parties agree that as of the entry of the
Confirmation Order, CPIF shall have an “Allowed” (as such term is defined in the Proposed Plan),
secured claim against the Estate for all purposes, including distribution, in an amount equal to the
lesser of (i) the total net proceeds of the CPIF Collateral minus any amounts to be paid from such
net proceeds under the Confirmed Plan on account of Allowed Priority Subcontractor claims, if
any, or (ii) $25,750,000 (TWENTY-FIVE MILLION SEVEN HUNDRED FIFTY THOUSAND
DOLLARS) (the “Allowed CPIF Claim”). CPIF will not have a general unsecured claim against
the estate.
4.
Payment of Allowed CPIF Claim. The Trustee shall pay CPIF (via wire transfer)
as set forth below to the extent necessary to satisfy the Allowed CPIF Claim, and in no event will
the Trustee pay to CPIF more than the Allowed CPIF Claim:
a.

Within one business day of the Effective Date (as defined in the Confirmed
Plan, hereinafter, the “Effective Date”), the Trustee shall pay to CPIF an
amount equal to the total net cash proceeds of the CPIF Collateral then held
by the Trustee minus any amounts to be reserved from such net proceeds
under the Confirmed Plan on account of potential Priority Subcontractor
claims (the “Initial Payment”). The Trustee represents and warrants that as
of the signing of this Agreement, the Trustee holds on reserve at least
$17,895,852.33 in net cash proceeds of CPIF Collateral on account of the
sale of the certain property previously owned by FWC. The Allowed CPIF
Claim shall be reduced, dollar-for-dollar, by the Initial Payment upon
CPIF’s receipt of the Initial Payment.

b.

The Trustee shall promptly and diligently liquidate any non-cash
components of the CPIF Collateral in his possession, provided that (i) the
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Trustee shall at all times make decisions regarding the sale of any remaining
CPIF Collateral in accordance with his duties as trustee of the Estate (or as
Liquidation Trustee, as such term is defined in the Proposed Plan, as
applicable) and (ii) the Liquidation Trustee will follow the “Auction
Procedures” and timing for an auction as set forth in the Proposed Plan. In
any sale of the non-cash component of the CPIF Collateral that occurs after
the Effective Date, CPIF shall have the right to credit bid the unpaid portion
of the Allowed CPIF Claim. If the Trustee sells any non-cash components
of the CPIF Collateral to any third party after the Effective Date, then the
Trustee shall pay the net proceeds of such sale or such portion of the net
proceeds (in either case after establishing a reserve from such net proceeds
on account of potential Priority Subcontractor claims) as is necessary to
satisfy the remaining portion of the Allowed CPIF Claim, at closing, to
CPIF.
c.

Upon the ultimate determination that any potential Priority Subcontractor
claims are not Allowed Priority Subcontractor claims (i.e., such asserted
subcontract secured claims do not have priority over the Allowed CPIF
Claim or are otherwise disallowed), the Trustee shall pay to CPIF the
amount reserved on account of such claims as soon as reasonably
practicable as is necessary to satisfy the remaining portion of the Allowed
CPIF Claim at the time of such determination.

5.
Allowance of Class-Action Resolution Claim. The Parties agree that as of the entry
of the Confirmation Order, counsel of record for the Investor Plaintiff shall have an “Allowed” (as
such term is defined in the Proposed Plan) Claim against the Estate for all purposes, including
distribution, in the amount of $600,000 (the “Class-Action Resolution Claim”).
6.
Payment of the Class-Action Resolution Claim. The Trustee (or Liquidation
Trustee, as such term is defined in the Proposed Plan, as applicable) shall pay the Class-Action
Resolution Claim prior to Holders of Allowed Claims in Classes 9 – 13. The Trustee shall pay the
Class-Action Resolution Claim to counsel of record for the Investor Plaintiff by wire transfer of
immediately available funds, in accordance with the wire instructions to be provided by counsel
of record for the Investor Plaintiff. The Trustee’s payment of the Class-Action Resolution Claim
will be deemed as being paid from the Common Fund as defined below.
7.
Modifications to the Proposed Plan. The Proposed Plan and Confirmed Plan (as
applicable) shall, on terms reasonably acceptable to the Parties: (i) preserve CPIF’s right to credit
bid any unpaid amount of the Allowed CPIF Claim on any remaining unliquidated CPIF Collateral;
(ii) provide that the Confirmed Plan will not be effective unless and until there is a final, nonappealable order, in form and substance reasonably acceptable to all Parties, granting the Approval
Motion; (iii) provide that those assets available due to CPIF’s reduction of its Allowed Claim in
this settlement will be considered a fund (the “Common Fund”) for the purposes of providing for
payment of the Class Action Resolution Claim; (iv) provide that the assets of the substantively
consolidated estate will vest in a liquidation trust free and clear of the interests asserted in the
Investor Putative Class Action, to the extent such claims seek to impose a constructive trust on
estate assets; (v) provide that the Trustee shall consult with CPIF with respect to the reconciliation
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of Priority Subcontractor claims; (vi) provide that if the non-cash portion of the CPIF Collateral
has not been sold prior to July 31, 2021, then the Trustee will sell such CPIF Collateral free and
clear of all liens pursuant to an auction conducted and concluded on August 2, 2021 and requiring
sales to winning or back-up bidder(s) to close on or before September 7, 2021; and (vii) implement
the terms of this Agreement. The auction referenced in part (vi) above will take place in
accordance with the Confirmed Plan and bid procedures determined by the Trustee in consultation
with CPIF; provided, however, that the August 2, 2021 auction date and September 7, 2021 outside
closing deadline shall not be extended or adjourned without the consent of CPIF.
8.
Withdrawal of CPIF Objection. Subject to the satisfaction of the covenants set forth
in this Agreement that relate to a time period prior to entry of the Confirmation Order, the CPIF
Plan Objection and CPIF SubCon Objection shall be deemed withdrawn by CPIF; provided that
such withdrawal will be without prejudice until (i) the Confirmation Order becomes a final, nonappealable order and (ii) the Effective Date, at which point such withdrawal will be with prejudice.
For the avoidance of doubt, CPIF will support confirmation of the Proposed Plan and will not
oppose the SubCon Motion.
9.
Dismissal of Adversary Proceedings with Prejudice. On the date that (i) the order
granting the Approval Motion and (ii) the Confirmation Order are final and non-appealable (a) the
Investor Plaintiff, Trustee, and CPIF shall file a fully executed stipulation of dismissal of the
Investor Putative Class Action pursuant to Rule 41(a)(1)(A)(ii) of the Federal Rules of Civil
Procedure and Rule 7041 of the Federal Rules of Bankruptcy Procedure with prejudice to refiling
same; and (b) the Trustee and CPIF shall file a fully executed stipulation of dismissal of the Trustee
Adversary pursuant to Rule 41(a)(1)(A)(ii) of the Federal Rules of Civil Procedure and Rule 7041
of the Federal Rules of Bankruptcy Procedure with prejudice to refiling same.
10.
Releases. Upon and subject to the Confirmation Order and order approving the
Approval Motion both becoming a Final Order (as defined in the Proposed Plan):
a.

The Trustee, on behalf the Estate and in his capacity as Chapter 11 trustee,
hereby releases, acquits, and forever discharges CPIF and the Investor
Plaintiff, and each of their predecessors, successors, assigns, family
members, companies, affiliates, parents, subsidiaries, successor
corporations, entities, agents, shareholders, employees, officers, servants,
attorneys, directors, advisors, and anyone else claiming by or through them,
past, present, and future, from any and all claims, demands, contractual
obligations, actions, damages, costs, interest, expenses, attorneys’ fees,
sanctions, awards of attorneys’ fees or costs, causes of action, or liability of
any kind (“Claims”), on account of, arising out of, or in any way connected
with all matters, claims, and counterclaims alleged, or which could have
been alleged, in the Trustee Adversary, Investor Putative Class Action, or
in connection with the Proposed Plan, SubCon Motion, or otherwise in the
Debtors’ Bankruptcy Case; provided, however, that nothing herein shall
release any Parties’ obligations under this Agreement or the Trustee’s right
to enforce the Proposed Plan or Confirmed Plan (as applicable) according
to its terms.
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b.

The Investor Plaintiff, for himself, hereby releases, acquits, and forever
discharges CPIF, the Trustee, and the Estate, and each of their predecessors,
successors, assigns, family members, companies, affiliates, parents,
subsidiaries, successor corporations, entities, agents, shareholders,
employees, officers, servants, attorneys, directors, advisors, and anyone else
claiming by or through them, past, present, and future, from any and all
Claims on account of, arising out of, or in any way connected with all
matters, claims, and counterclaims alleged, or which could have been
alleged, in the Investor Putative Class Action, Trustee Adversary, or in
connection with the Proposed Plan, SubCon Motion, or otherwise in the
Debtors’ Bankruptcy Case; provided, however, that nothing herein shall
release any Parties’ obligations under this Agreement or the right of the
Investor Plaintiff to receive distributions under the Proposed Plan or
Confirmed Plan (as applicable) or otherwise enforce the Proposed Plan or
Confirmed Plan (as applicable) according to its terms.

c.

CPIF hereby releases, acquits, and forever discharges the Investor Plaintiff,
the Trustee, and the Estate, and each of their predecessors, successors,
assigns, family members, companies, affiliates, parents, subsidiaries,
successor corporations, entities, agents, shareholders, employees, officers,
servants, attorneys, directors, advisors, and anyone else claiming by or
through them, past, present, and future, from any and all Claims on account
of, arising out of, or in any way connected with all matters, claims, and
counterclaims alleged, or which could have been alleged, in the Investor
Putative Class Action, Trustee Adversary, or in connection with the Plan,
SubCon Motion, or otherwise in the Debtors’ Bankruptcy Case; provided,
however, that nothing herein shall release any Parties’ obligations under this
Agreement or the right of CPIF to receive distributions as provided for in
this Agreement, under the Proposed Plan or Confirmed Plan (as applicable)
or otherwise enforce the Proposed Plan or Confirmed Plan (as applicable)
according to its terms.

11.
Conflicts with Chapter 11 Plan. In the event of any conflict between the terms of
this Agreement and Confirmed Plan, the Confirmed Plan will control.
12.
Mutual Cooperation. All Parties agree to cooperate fully and execute any and all
supplemental documents and to take all additional actions which may be necessary or appropriate
to give full force and effect to the basic terms and intent of this Agreement.
13.
Representations. Each of the Parties makes the following representations and
warranties to each of the other Parties:
a.

Authorization. Subject only to the entry of an order approving the Approval
Motion, such party has full right, power, and authority to enter into the
Agreement and to consummate or cause to be consummated all of the
transactions and to fulfill all of the obligations contemplated hereunder.
The execution and delivery of the Agreement and the due consummation by
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it of the transactions contemplated hereby have been duly authorized by all
necessary action. This Agreement constitutes a legal, valid and binding
agreement of such party enforceable against it in accordance with its terms.
b.

Consents and Approvals. Subject only to the entry of an order approving
the Approval Motion, no consent, approval, or authorization of any person,
nor any declaration, filing or registration with any governmental authority
or other person, is required to be made or obtained by such party in
connection with the execution, delivery and performance by it of the
transactions contemplated hereunder.

c.

No Assignment. Such party has not assigned or transferred to any person
or entity any claim that would be released pursuant to the Agreement but
for such assignment or transfer.

14.
Amendment and Modification. No amendment, modification, supplement,
termination, consent, or waiver of any provision of the Agreement, nor consent to any departure
from any provision of the Agreement, will in any event be effective unless the same is in writing
and is signed by the party against whom enforcement of the same is sought.
15.
Counterparts. The Agreement may be executed by the Parties on any number of
separate counterparts, and all such counterparts so executed constitute one agreement binding on
all the Parties notwithstanding that all the Parties are not signatories to the same counterpart.
16.
Severability. If any provision of this Agreement is declared to be illegal,
unenforceable, or void, the remainder of this Agreement shall be enforced to the extent permitted
by law and the illegal, unenforceable, or void provision shall be replaced with a mutually
acceptable provision that comes closest to the intention of the Parties underlying the original
provision.
17.
Entire Agreement. The Agreement and the Confirmed Plan constitute the entire
agreement among the Parties pertaining to the subject matter hereof and supersedes all prior
agreements, letters of intent, understandings, negotiations and discussions of the Parties, whether
oral or written.
18.

Governing Law, Exclusive Jurisdiction, and Waiver of Jury Trial.
a.

Unless otherwise provided herein, this Agreement, and all claims relating
to the enforcement or interpretation of the Agreement, will be governed and
construed in accordance with the domestic substantive laws of the State of
Texas, without giving effect to any choice of conflict of law provision or
rule that would cause the application of the law of any other jurisdiction.

b.

Each Party to this Agreement, by his, her, or its execution hereof, hereby
irrevocably submits to the exclusive jurisdiction of the Bankruptcy Court
for the purpose of any and all actions, suits, or proceedings relating to the
enforcement or interpretation of the Agreement.
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To the extent not prohibited by applicable law that cannot be waived, each
Party hereby waives, and covenants that it will not assert (whether as
plaintiff, defendant, or otherwise), any right to trial by jury in respect of any
issue, claim, demand, action, or cause of action relating to the enforcement
or interpretation of the Agreement.

19.
No Admission of Liability. The Parties acknowledge that the allegations set forth
in the Investor Putative Class Action and Trustee Adversary are disputed and that this settlement
is reached between and among the Parties only as a best interest resolution and in no way is this
Agreement to be construed by any person as an admission of liability or wrongdoing on behalf of
any of the Parties.
20.
Each Party to Bear Its Own Fees and Costs. Except as otherwise stated in this
Settlement Agreement, the Proposed Plan and the Confirmed Plan, each of the Parties will bear
and is responsible for its own costs, expenses, and attorneys’ and professionals’ fees incurred in
connection with (a) the Trustee Adversary, (b) the Investor Putative Class Action, (c) the SubCon
Motion, (d), the Proposed Plan and Confirmed Plan, (e) the negotiation, preparation, execution,
and implementation of this Agreement, and (f) all other matters relating to the foregoing items.
21.
No Reliance. Except as specifically set forth in the Agreement, each party hereto
has relied solely on its own knowledge and judgment and/or upon advice from its own counsel in
entering into this Agreement and has not received or relied upon advice from any other party.
22.
Attorneys’ Fees. If any litigation or other court action, arbitration, or similar
adjudicatory proceeding is commenced by any Party to enforce its rights under this Agreement
against any other Party, all fees, costs, and expenses, including, without limitation, reasonable
attorneys’ fees and court costs, incurred by the prevailing Party in such litigation, action,
arbitration, or proceeding shall be reimbursed by the losing Party.
23.
Remedies Cumulative. Each and every right granted hereunder and the remedies
provided for under the Agreement are cumulative and are not exclusive of any remedies or rights
that may be available to any party at law, in equity, or otherwise.
24.
Successors and Assigns. All provisions of the Agreement are binding upon, inure
to the benefit of, and are enforceable by or against, the Parties and their respective heirs, executors,
administrators or other legal representatives and permitted successors and assigns, including, but
not limited to, any chapter 7 trustee or any liquidation trust (and its trustee and governing body)
established or appointed in any case under the Bankruptcy Code where the Debtor or any
Subsidiary Debtor is the debtor.
25.
Survival. The representations and warranties contained herein survive the
execution and delivery of the Agreement.
26.
No Waiver. Failure by any party to enforce any rights or remedies provided in this
Agreement shall not be deemed a waiver of those rights.

8

Case 19-40426

Doc 641-1 Filed 12/16/20 Entered 12/16/20 15:16:26
Exhibit A - Settlement Agreement Page 10 of 12

IN WITNESS WHEREOF, the Parties

hereto have caused this Agreement

Desc

to be duly

executed and delivered.

TUfuL
David'Wallase, Chapter 1l

Trustee

Alan Bamett

CPIF LENDING, LLC

By:
Title:

lSignature Page to Settlement Agreement by and among David Wallace, as Chapter I I Trustee,

CPIF Lendtury, LLC, andAlaeB*rett\
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caused this Agreement to be duly

executed and delivered.

David Wallace, Chapter l1

Trustee

a,fu
Alan Bamett

CPIF LENDING, LLC

By:

Title:

lSignature Page to Settlement Agreement by and among David Wallace, as Chapter 11 Trustee,
CPIF Lending, LLC, andAlan Barnettl
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EXHIBIT B - M&M Lien Claimants 1
Date Filed

Lien Claimant Name

Address

Amount

Clerk’s File No.
(Collin County)

Frisco Wade Crossing M&M Lien Claimants
January 15, 2019

EMJ Corporation

2034 Hamilton Place Blvd., Suite 400,
Chattanooga, Tennessee 37421

$1,036,601.53

20190115000048340

January 18, 2019

George/McKenna Electrical
Contractors, Inc.

2319 E. Grauwyler Road, Irving, Texas 75061

$139,849.02

20190118000063830

February 7, 2019

EMJ Corporation

2034 Hamilton Place Blvd., Suite 400,
Chattanooga, Tennessee 37421

$99,166.78 (in
addition to above
amount)

20190207000131860

February 11, 2019

Martin Marietta

1503 LBJ Freeway, Suite 400, Dallas, Texas 75234

$11,143.32

20190211000143680

March 5, 2019

F.B. Concrete, LLC

1596 E. Main Street, Waxahachie, Texas 75165

$310,142.63

20190305000229210

March 4, 2019

JC Plumbing Company

4309 S. Peachtree, Suite A, Balch Springs, Texas
75180

$78,550.20

20190304000222280

March 14, 2019

GG&S Construction
Company

4320 North Preston Rd., Celina, Texas 75009

$141,329.98

20190314000267370

March 21, 2019

Alltex Site Services, LLC

P.O. Box 506, Scurry, Texas 75158 (mailing) and
10553 FM 1390, Scurry, Texas 75158 (physical)

$143,890.63

20190321000297570

April 2, 2019

Exposed Design Group,
LLC

12600 International Parkway, Dallas, Texas 75228

$12,488.00

20190402000343120

1

By listing the above lien claimants, the Trustee is only relaying information provided to him by lienholders and/or related title documentation and is not making
a representation regarding the validity, properly recorded status, etc. of any such asserted lien.
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April 12, 2019

Site Landscape
Development

P.O. Box 606, Lewisville, Texas 75067 (mailing)
and 515 North Kealy Road, Lewisville, Texas
75057 (physical)

$40,654.92

20190412000392630

May 15, 2019

DFS Fire Systems

885 E Collins Blvd, Suite 104, Richardson, Texas
75081

$60,455.01

2019051500054510

November 15, 2018
November 15, 2018
January 15, 2019

ACT Fabrication Inc.
Act Pipe & Supply, Inc.
EMJ Corporation

$36,940.33
$24,613.27
$2,681,107.63

20181115001411720
20181115001411730
20190115000048540

January 18, 2019

George McKenna Electrical
Contracts, Inc.

$331,520.30

20190118000063840

January 30, 2019

BMC West, LLC

$115,271.78

20190130000089470

February 1, 2019

B&W, Inc. dba Granite &
Tile Outlet II
Main Street Millwork, Inc.
Martin Marietta
Royal Painting, Inc.
Nix Door and Hardware,
Inc.
JC Plumbing Company

$28,500.00

20190201000110410

c/o Robert Pool, 230 E. Main Street, Denison, TX 75021
1503 LBJ Freeway, Suite 400, Dallas, Texas 75234
2445 McIvar Lane, Suite 110, Carrollton, TX 75006
921 East Waggoman St., Fort Worth, TX 76110

$64,636.63
$11,143.32
$33,257.16
$15,210.80

20190211000143050
20190211000143680
20190225000193480
20190228000209310

4309 S. Peachtree, Suite A, Balch Springs, TX 75180

$111,501.10

20190304000222270

February 11, 2019
February 11, 2019
February 25, 2019
February 28, 2019
March 4, 2019

EXHIBIT B

Crescent Parc M&M Lien Claimants
6950 West Sam Houston Parkway, Houston, TX 77041
6950 West Sam Houston Parkway, Houston, TX 77041
2034 Hamilton Place Blvd., Suite 400, Chattanooga,
Tennessee 37421
and
J. Seth Moore
8080 Park Lane, Suite 700
Dallas, TX 75231
2319 E. Grauwyler Road, Irving, TX 75061
and
Cutler-Smith, PC
12750 Merit Drive, Suite 1450
Dallas, TX 75251
425 Airline Dr., Suite 200, Coppell, TX 75019
and
Deke D. Owen
Macdonald Devin P.C.
3800 Renaissance Tower
1201 Elm Street
Dallas, TX 75270
3180 FM 407, Suite 505, Highland Village, TX 75077
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March 5, 2019

F.B. Potter Concrete, LLC

March 14, 2019

GG&S Construction
Company
Perdue & Perdue Inc., d/b/a
A-All Area Aire Services

March 15, 2019

March 21, 2019

Alltex Site Services, LLC

March 22, 2019

Standard Supply and
Distributing Company, Inc
Exposed Design Group,
LLC
Eastern Plumbing Supply
Company GP, LLC dba
Eastern Plumbing Supply

April 2, 2019
April 4, 2019

April 12, 2019
April 15, 2019
April 15, 2019
April 17, 2019

EXHIBIT B

Site Landscape
Development
Builders Equipment &
Supply Company
Jewell an Oldcastle
Company
Ferguson Fie and
Fabrication Inc.

Desc

1596 E. Main Street, Waxahachie, TX 75165
and
John C Wray & Associates
200A North Rogers Street
Waxahachie, TX 75165
4320 North Preston Rd., Celina, TX 75009

$289,422.05,

20190305000228660

$244,336.97

20190314000267460

P.O. Box 1708, Red Oak, TX 75154
and
2770 FM 983, Red Oak, TX 75154
P.O. Box 506, Scurry, TX 75158 (mailing) and 10553
FM 1390, Scurry, TX 75158 (physical)
1431 Regal Row, Dallas, TX 75247-3617

$101,993.18

20190315000271510

$173,025.31

20190321000297430

$12,192.23

20190322000299110

12600 International Parkway, Dallas, TX 75228

$20,512.78

20190402000343110

10770 Turbeville Rd., Dallas, TX 75243
and
Misti L. Beanland
Matthews, Shiels, Knott, Eden, Davis & Beanland LLP
8131 LBJ Freeway, Suite 700
Dallas, TX 75251
P.O. Box 606, Lewisville, Texas 75067 (mailing) and
515 North Kealy Road, Lewisville, TX 75057 (physical)
3251 Hemphill St., Fort Worth, TX 76110

$18,214.50

20190404000354390

$100,698.43

20190412000391320

$4,643.79

20190415000398820

2561 Southwest Grapevine Pkwy, Suite 200
Grapevine, TX 76051
2683 West Euless Blvd., Euless, TX 76040
and
Misti L. Beanland
Matthews, Shiels, Knott, Eden, Davis & Beanland LLP
8131 LBJ Freeway, Suite 700
Dallas, TX 75251

$8,421.22

20190415000400300

$41,191.12

20190417000414320
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

In re
CFO MANAGEMENT HOLDINGS, LLC 1

Debtor.

§
§
§
§
§
§
§
§

Chapter 11
Case No. 19-40426

ORDER GRANTING CHAPTER 11 TRUSTEE’S MOTION UNDER RULE 9019 TO
APPROVE SETTLEMENT AGREEMENT BETWEEN THE TRUSTEE,
CPIF LENDING, LLC, AND CLASS-ACTION PLAINTIFFS
CAME ON to be considered the Motion Under Rule 9019 to Approve Settlement Agreement
Between the Trustee, CPIF Lending, LLC, and Class-Action Plaintiffs (the “Motion”), 2 which was
filed by David Wallace, Chapter 11 Trustee (the “Trustee”) for the above-captioned debtor of
CFO Management Holdings, LLC (the “Debtor”). As more fully set forth in the Motion, this
Court finds that it has jurisdiction over this matter pursuant to 28 U.S.C. § 1334; that the Court
can hear and determine the Motion in accordance with 28 U.S.C. § 157 and the District Court’s
standing order of reference; that consideration of the Motion is a core proceeding under 28 U.S.C.
§ 157(b); that venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; that due
and proper notice of the Motion has been provided to the necessary parties; that no other or further

1 The following entities’ bankruptcy cases and estates have been substantively consolidated with that of Debtor CFO
Management Holdings, LLC (EIN# XX-XXX6987) for all purposes (see Docket No. 248): Carter Family Office, LLC
(Case No. 19-40432); Christian Custom Homes, LLC (Case No. 19-40431); Double Droptine Ranch, LLC (Case No
19-40429); Frisco Wade Crossing Development Partners, LLC (Case No. 19-40427); Kingswood Development
Partners, LLC (Case No. 19-40434); McKinney Executive Suites at Crescent Parc Development Partners, LLC (Case
No. 19-40428); North-Forty Development LLC (Case No. 19-40430); and West Main Station Development, LLC
(Case No. 19-40433). The following mailing address can be used for the consolidated Debtor with respect to these
cases: c/o David Wallace, Chapter 11 Trustee, 4131 North Central Expressway, Suite 775, Dallas, Texas 75204.
2 All capitalized terms used but not otherwise defined in herein shall have the meanings ascribed to them in the
Motion.

ORDER GRANTING RULE 9019 MOTION
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notice need be provided; that the relief sought in the Motion and the compromise reflected in the
Settlement Agreement is fair and equitable and in the best interests of the Debtor’s estate, its
creditors, and all parties in interest; that the Trustee has established just cause for the relief
requested in the Motion; and that, upon all of the proceedings had before the Court and after due
deliberation and sufficient cause appearing therefore,
IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED to the extent provided herein.

2.

The Settlement Agreement attached hereto is approved, and the Trustee is

authorized to enter into the Settlement Agreement and to take any and all actions, and to execute
any and all documentation, necessary to effectuate the terms of the Settlement Agreement and this
Order without further order of this Court.
3.

The terms and conditions of this Order will be immediately effective and

enforceable upon its entry regardless of the applicability of Bankruptcy Rule 6004(h).
4.

This Court will retain jurisdiction to address all disputes related to the interpretation

or enforcement of this Order.

ORDER GRANTING RULE 9019 MOTION
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SETTLEMENT AGREEMENT
This Settlement Agreement (the “Agreement”) is made as of this December 16, 2020 by
and between (i) David Wallace, as chapter 11 trustee for the substantively consolidated bankruptcy
estate of CFO Management Holdings, LLC (the “Trustee”); (ii) CPIF Lending, LLC (“CPIF”), and
(iii) Alan Barnett (the “Investor Plaintiff” or, as defined in the Proposed Plan, the “Class-Action
Plaintiff”). The Trustee, CPIF, and the Investor Plaintiff are each referred to as a “Party,” and
together, the “Parties.”
Recitals
WHEREAS, on September 27, 2018, CPIF entered into that certain Construction Loan
Agreement (the “Loan Agreement”) with Frisco Wade Crossing Development Partners, LLC
(“FWC”) and McKinney Executive Suites at Crescent Parc Development Partners, LLC (“MES,”
and together with FWC, the “Borrowers”) to govern the terms of a $32 million loan by CPIF to
the Borrowers (the “Loan”);
WHEREAS, CPIF’s Loan was secured by, among other things, the lands owned by the
Borrowers and the improvements on those lands (the “CPIF Collateral”), as set forth in and
evidenced by those certain Deeds of Trust, Assignments of Leases and Rents, Assignments of
Contracts, Security Agreements, and Fixture Filings and UCC-1 financing statements affixed to
the proofs of claims filed by CPIF in the Bankruptcy Case (as defined below) and assigned claim
numbers 429, 430, 433, 455, 456, and 457 (the “CPIF Proofs of Claim”);
WHEREAS, on February 17, 2019, the Borrowers and certain of their affiliates each
commenced a case under chapter 11 of title 11 of the United States Code (11 U.S.C. §§ 101 et seq.,
the “Bankruptcy Code”);
WHEREAS, on April 4, 2019, the Bankruptcy Court ordered that a chapter 11 trustee be
appointed in the Bankruptcy Case. The Trustee was appointed as chapter 11 trustee of the Estate
by the U.S. Trustee and approved by the Bankruptcy Court later the same month;
WHEREAS, the bankruptcy estates of the Borrowers and their debtor affiliates (excluding
CFO Management Holdings, LLC, the “Subsidiary Debtors”) were subsequently substantively
consolidated into the single bankruptcy estate (the “Estate”) of CFO Management Holdings, LLC
(the “Debtor”) that is being administered in the United States Bankruptcy Court for the Eastern
District of Texas (the “Bankruptcy Court”) under case number 19-40426 (the “Bankruptcy Case”);
WHEREAS, as part of the substantive consolidation of the Subsidiary Debtors into the
single Estate, the Trustee and CPIF agreed that the CPIF Proofs of Claim would be consolidated
into a single proof of claim, Claim No. 457 (the “CPIF Remaining POC”), with all other CPIF
Proofs of Claim being expunged from the claims register in the Bankruptcy Case;
WHEREAS, on December 6, 2019, David and Karen Wright (later amended to be the
Investor Plaintiff), on behalf of themselves and all others similarly situated, commenced an
adversary proceeding in the Bankruptcy Court against, among others, the Debtor and CPIF,
captioned Wright v. CFO Management Holdings, LLC, et al., Adv. Pro. 19-04096 (the “Investor
Putative Class Action” or, as defined in the Proposed Plan, the “Class-Action Adversary”), in
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which the plaintiffs assert various claims against the Debtor and seek, among other things,
imposition of a constructive trust over the assets of the Estate;
WHEREAS, on April 30, 2020, the Trustee commenced an adversary proceeding in the
Bankruptcy Court against CPIF, captioned Wallace v. CPIF Lending, LLC, Adv. Pro. 20-04054
(the “Trustee Adversary”), in which the Trustee asserts various claims against CPIF, including
fraudulent transfer and equitable subordination, and objected to the CPIF Remaining POC;
WHEREAS, the Trustee and CPIF dispute the claims in the Investor Putative Class Action
and have also asserted defenses, and CPIF disputes the claims asserted in the Trustee Adversary
and has also asserted defenses;
WHEREAS, on May 27, 2020, the Trustee filed that certain Chapter 11 Trustee’s Second
Amended Plan of Liquidation for Debtor CFO Management Holdings, LLC (Dkt. No. 444, as
amended and supplemented, the “Proposed Plan”), and CPIF objected to the Proposed Plan (Dkt.
No. 577) on October 2, 2020 (the “CPIF Plan Objection”);
WHEREAS, on October 7, 2020, the Trustee filed the Chapter 11 Trustee’s Motion for
Substantive Consolidation of Certain Non-Debtor Entities (Dkt. No. 581) (the “SubCon Motion”),
and on November 4, 2020, CPIF filed an objection to the SubCon Motion (Dkt. No. 606) (the
“CPIF SubCon Objection”);
WHEREAS, certain subcontractors who performed work in the construction of property
improvements constituting CPIF Collateral may have security interests in such property
improvements having priority over CPIF’s security interests in the same property improvements
(such subcontractors, the “Priority Subcontractors”);
WHEREAS, the Trustee, CPIF, and the Investor Plaintiff desire to resolve all of the
disputes and all of the claims among them upon and subject to the terms and conditions set forth
below;
WHEREAS, the Investor Putative Class Action sought a constructive trust that, if
successful, would have deprived the Estate of the assets the constructive trust sought to recover,
including assets in which CPIF asserts a security interest;
WHEREAS, the Trustee enters into this Agreement in the exercise of his sound business
judgment because it is in the best interest of the Estate, and can be approved pursuant to 11 U.S.C.
§§ 363(b), 105(a), 1129(a)(4) and Fed. R. Bankr. P. 9019; and
WHEREAS, in connection with the settlement described herein, the Trustee will
immediately file an updated Proposed Plan that incorporates the terms of this Agreement in a
manner acceptable to the Parties.
NOW, THEREFORE, in consideration of the covenants and promises contained herein and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties hereby agree as follows:
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Agreement
1.
Effectiveness of Agreement. This Agreement shall become binding on the Parties
upon execution and delivery of this Agreement; provided that it shall become binding upon the
Trustee upon the Bankruptcy Court’s approval of this Agreement and the settlement contemplated
herein, which approval shall be set forth in the order (in form and substance acceptable to the
Parties, the “Confirmation Order”) confirming the Proposed Plan, as amended to incorporate the
settlement. The Proposed Plan as of confirmation shall be referred to herein as the “Confirmed
Plan”.
2.
Rule 9019 Motion. Within one business day of the execution of this Agreement
by all Parties, the Trustee shall (i) file a Motion seeking approval of this Agreement under Rule
9019 of the Federal Rules of Bankruptcy Procedure (the “Approval Motion”); (ii) request that the
Bankruptcy Court approve this Agreement on or before January 5, 2021; (iii) file a further amended
Proposed Plan that is acceptable to the Parties and not inconsistent with the terms of this
Agreement; and (iv) serve a notice of the filing of the Approval Motion and the further amended
Proposed Plan, including a description of the relief sought in the Approval Motion and related
Proposed Plan revisions and instructions for how to obtain full copies of same if desired, upon all
parties in interest in the Bankruptcy Case.
3.
Allowance of CPIF Claim. The Parties agree that as of the entry of the
Confirmation Order, CPIF shall have an “Allowed” (as such term is defined in the Proposed Plan),
secured claim against the Estate for all purposes, including distribution, in an amount equal to the
lesser of (i) the total net proceeds of the CPIF Collateral minus any amounts to be paid from such
net proceeds under the Confirmed Plan on account of Allowed Priority Subcontractor claims, if
any, or (ii) $25,750,000 (TWENTY-FIVE MILLION SEVEN HUNDRED FIFTY THOUSAND
DOLLARS) (the “Allowed CPIF Claim”). CPIF will not have a general unsecured claim against
the estate.
4.
Payment of Allowed CPIF Claim. The Trustee shall pay CPIF (via wire transfer)
as set forth below to the extent necessary to satisfy the Allowed CPIF Claim, and in no event will
the Trustee pay to CPIF more than the Allowed CPIF Claim:
a.

Within one business day of the Effective Date (as defined in the Confirmed
Plan, hereinafter, the “Effective Date”), the Trustee shall pay to CPIF an
amount equal to the total net cash proceeds of the CPIF Collateral then held
by the Trustee minus any amounts to be reserved from such net proceeds
under the Confirmed Plan on account of potential Priority Subcontractor
claims (the “Initial Payment”). The Trustee represents and warrants that as
of the signing of this Agreement, the Trustee holds on reserve at least
$17,895,852.33 in net cash proceeds of CPIF Collateral on account of the
sale of the certain property previously owned by FWC. The Allowed CPIF
Claim shall be reduced, dollar-for-dollar, by the Initial Payment upon
CPIF’s receipt of the Initial Payment.

b.

The Trustee shall promptly and diligently liquidate any non-cash
components of the CPIF Collateral in his possession, provided that (i) the
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Trustee shall at all times make decisions regarding the sale of any remaining
CPIF Collateral in accordance with his duties as trustee of the Estate (or as
Liquidation Trustee, as such term is defined in the Proposed Plan, as
applicable) and (ii) the Liquidation Trustee will follow the “Auction
Procedures” and timing for an auction as set forth in the Proposed Plan. In
any sale of the non-cash component of the CPIF Collateral that occurs after
the Effective Date, CPIF shall have the right to credit bid the unpaid portion
of the Allowed CPIF Claim. If the Trustee sells any non-cash components
of the CPIF Collateral to any third party after the Effective Date, then the
Trustee shall pay the net proceeds of such sale or such portion of the net
proceeds (in either case after establishing a reserve from such net proceeds
on account of potential Priority Subcontractor claims) as is necessary to
satisfy the remaining portion of the Allowed CPIF Claim, at closing, to
CPIF.
c.

Upon the ultimate determination that any potential Priority Subcontractor
claims are not Allowed Priority Subcontractor claims (i.e., such asserted
subcontract secured claims do not have priority over the Allowed CPIF
Claim or are otherwise disallowed), the Trustee shall pay to CPIF the
amount reserved on account of such claims as soon as reasonably
practicable as is necessary to satisfy the remaining portion of the Allowed
CPIF Claim at the time of such determination.

5.
Allowance of Class-Action Resolution Claim. The Parties agree that as of the entry
of the Confirmation Order, counsel of record for the Investor Plaintiff shall have an “Allowed” (as
such term is defined in the Proposed Plan) Claim against the Estate for all purposes, including
distribution, in the amount of $600,000 (the “Class-Action Resolution Claim”).
6.
Payment of the Class-Action Resolution Claim. The Trustee (or Liquidation
Trustee, as such term is defined in the Proposed Plan, as applicable) shall pay the Class-Action
Resolution Claim prior to Holders of Allowed Claims in Classes 9 – 13. The Trustee shall pay the
Class-Action Resolution Claim to counsel of record for the Investor Plaintiff by wire transfer of
immediately available funds, in accordance with the wire instructions to be provided by counsel
of record for the Investor Plaintiff. The Trustee’s payment of the Class-Action Resolution Claim
will be deemed as being paid from the Common Fund as defined below.
7.
Modifications to the Proposed Plan. The Proposed Plan and Confirmed Plan (as
applicable) shall, on terms reasonably acceptable to the Parties: (i) preserve CPIF’s right to credit
bid any unpaid amount of the Allowed CPIF Claim on any remaining unliquidated CPIF Collateral;
(ii) provide that the Confirmed Plan will not be effective unless and until there is a final, nonappealable order, in form and substance reasonably acceptable to all Parties, granting the Approval
Motion; (iii) provide that those assets available due to CPIF’s reduction of its Allowed Claim in
this settlement will be considered a fund (the “Common Fund”) for the purposes of providing for
payment of the Class Action Resolution Claim; (iv) provide that the assets of the substantively
consolidated estate will vest in a liquidation trust free and clear of the interests asserted in the
Investor Putative Class Action, to the extent such claims seek to impose a constructive trust on
estate assets; (v) provide that the Trustee shall consult with CPIF with respect to the reconciliation
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of Priority Subcontractor claims; (vi) provide that if the non-cash portion of the CPIF Collateral
has not been sold prior to July 31, 2021, then the Trustee will sell such CPIF Collateral free and
clear of all liens pursuant to an auction conducted and concluded on August 2, 2021 and requiring
sales to winning or back-up bidder(s) to close on or before September 7, 2021; and (vii) implement
the terms of this Agreement. The auction referenced in part (vi) above will take place in
accordance with the Confirmed Plan and bid procedures determined by the Trustee in consultation
with CPIF; provided, however, that the August 2, 2021 auction date and September 7, 2021 outside
closing deadline shall not be extended or adjourned without the consent of CPIF.
8.
Withdrawal of CPIF Objection. Subject to the satisfaction of the covenants set forth
in this Agreement that relate to a time period prior to entry of the Confirmation Order, the CPIF
Plan Objection and CPIF SubCon Objection shall be deemed withdrawn by CPIF; provided that
such withdrawal will be without prejudice until (i) the Confirmation Order becomes a final, nonappealable order and (ii) the Effective Date, at which point such withdrawal will be with prejudice.
For the avoidance of doubt, CPIF will support confirmation of the Proposed Plan and will not
oppose the SubCon Motion.
9.
Dismissal of Adversary Proceedings with Prejudice. On the date that (i) the order
granting the Approval Motion and (ii) the Confirmation Order are final and non-appealable (a) the
Investor Plaintiff, Trustee, and CPIF shall file a fully executed stipulation of dismissal of the
Investor Putative Class Action pursuant to Rule 41(a)(1)(A)(ii) of the Federal Rules of Civil
Procedure and Rule 7041 of the Federal Rules of Bankruptcy Procedure with prejudice to refiling
same; and (b) the Trustee and CPIF shall file a fully executed stipulation of dismissal of the Trustee
Adversary pursuant to Rule 41(a)(1)(A)(ii) of the Federal Rules of Civil Procedure and Rule 7041
of the Federal Rules of Bankruptcy Procedure with prejudice to refiling same.
10.
Releases. Upon and subject to the Confirmation Order and order approving the
Approval Motion both becoming a Final Order (as defined in the Proposed Plan):
a.

The Trustee, on behalf the Estate and in his capacity as Chapter 11 trustee,
hereby releases, acquits, and forever discharges CPIF and the Investor
Plaintiff, and each of their predecessors, successors, assigns, family
members, companies, affiliates, parents, subsidiaries, successor
corporations, entities, agents, shareholders, employees, officers, servants,
attorneys, directors, advisors, and anyone else claiming by or through them,
past, present, and future, from any and all claims, demands, contractual
obligations, actions, damages, costs, interest, expenses, attorneys’ fees,
sanctions, awards of attorneys’ fees or costs, causes of action, or liability of
any kind (“Claims”), on account of, arising out of, or in any way connected
with all matters, claims, and counterclaims alleged, or which could have
been alleged, in the Trustee Adversary, Investor Putative Class Action, or
in connection with the Proposed Plan, SubCon Motion, or otherwise in the
Debtors’ Bankruptcy Case; provided, however, that nothing herein shall
release any Parties’ obligations under this Agreement or the Trustee’s right
to enforce the Proposed Plan or Confirmed Plan (as applicable) according
to its terms.
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b.

The Investor Plaintiff, for himself, hereby releases, acquits, and forever
discharges CPIF, the Trustee, and the Estate, and each of their predecessors,
successors, assigns, family members, companies, affiliates, parents,
subsidiaries, successor corporations, entities, agents, shareholders,
employees, officers, servants, attorneys, directors, advisors, and anyone else
claiming by or through them, past, present, and future, from any and all
Claims on account of, arising out of, or in any way connected with all
matters, claims, and counterclaims alleged, or which could have been
alleged, in the Investor Putative Class Action, Trustee Adversary, or in
connection with the Proposed Plan, SubCon Motion, or otherwise in the
Debtors’ Bankruptcy Case; provided, however, that nothing herein shall
release any Parties’ obligations under this Agreement or the right of the
Investor Plaintiff to receive distributions under the Proposed Plan or
Confirmed Plan (as applicable) or otherwise enforce the Proposed Plan or
Confirmed Plan (as applicable) according to its terms.

c.

CPIF hereby releases, acquits, and forever discharges the Investor Plaintiff,
the Trustee, and the Estate, and each of their predecessors, successors,
assigns, family members, companies, affiliates, parents, subsidiaries,
successor corporations, entities, agents, shareholders, employees, officers,
servants, attorneys, directors, advisors, and anyone else claiming by or
through them, past, present, and future, from any and all Claims on account
of, arising out of, or in any way connected with all matters, claims, and
counterclaims alleged, or which could have been alleged, in the Investor
Putative Class Action, Trustee Adversary, or in connection with the Plan,
SubCon Motion, or otherwise in the Debtors’ Bankruptcy Case; provided,
however, that nothing herein shall release any Parties’ obligations under this
Agreement or the right of CPIF to receive distributions as provided for in
this Agreement, under the Proposed Plan or Confirmed Plan (as applicable)
or otherwise enforce the Proposed Plan or Confirmed Plan (as applicable)
according to its terms.

11.
Conflicts with Chapter 11 Plan. In the event of any conflict between the terms of
this Agreement and Confirmed Plan, the Confirmed Plan will control.
12.
Mutual Cooperation. All Parties agree to cooperate fully and execute any and all
supplemental documents and to take all additional actions which may be necessary or appropriate
to give full force and effect to the basic terms and intent of this Agreement.
13.
Representations. Each of the Parties makes the following representations and
warranties to each of the other Parties:
a.

Authorization. Subject only to the entry of an order approving the Approval
Motion, such party has full right, power, and authority to enter into the
Agreement and to consummate or cause to be consummated all of the
transactions and to fulfill all of the obligations contemplated hereunder.
The execution and delivery of the Agreement and the due consummation by
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it of the transactions contemplated hereby have been duly authorized by all
necessary action. This Agreement constitutes a legal, valid and binding
agreement of such party enforceable against it in accordance with its terms.
b.

Consents and Approvals. Subject only to the entry of an order approving
the Approval Motion, no consent, approval, or authorization of any person,
nor any declaration, filing or registration with any governmental authority
or other person, is required to be made or obtained by such party in
connection with the execution, delivery and performance by it of the
transactions contemplated hereunder.

c.

No Assignment. Such party has not assigned or transferred to any person
or entity any claim that would be released pursuant to the Agreement but
for such assignment or transfer.

14.
Amendment and Modification. No amendment, modification, supplement,
termination, consent, or waiver of any provision of the Agreement, nor consent to any departure
from any provision of the Agreement, will in any event be effective unless the same is in writing
and is signed by the party against whom enforcement of the same is sought.
15.
Counterparts. The Agreement may be executed by the Parties on any number of
separate counterparts, and all such counterparts so executed constitute one agreement binding on
all the Parties notwithstanding that all the Parties are not signatories to the same counterpart.
16.
Severability. If any provision of this Agreement is declared to be illegal,
unenforceable, or void, the remainder of this Agreement shall be enforced to the extent permitted
by law and the illegal, unenforceable, or void provision shall be replaced with a mutually
acceptable provision that comes closest to the intention of the Parties underlying the original
provision.
17.
Entire Agreement. The Agreement and the Confirmed Plan constitute the entire
agreement among the Parties pertaining to the subject matter hereof and supersedes all prior
agreements, letters of intent, understandings, negotiations and discussions of the Parties, whether
oral or written.
18.

Governing Law, Exclusive Jurisdiction, and Waiver of Jury Trial.
a.

Unless otherwise provided herein, this Agreement, and all claims relating
to the enforcement or interpretation of the Agreement, will be governed and
construed in accordance with the domestic substantive laws of the State of
Texas, without giving effect to any choice of conflict of law provision or
rule that would cause the application of the law of any other jurisdiction.

b.

Each Party to this Agreement, by his, her, or its execution hereof, hereby
irrevocably submits to the exclusive jurisdiction of the Bankruptcy Court
for the purpose of any and all actions, suits, or proceedings relating to the
enforcement or interpretation of the Agreement.
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To the extent not prohibited by applicable law that cannot be waived, each
Party hereby waives, and covenants that it will not assert (whether as
plaintiff, defendant, or otherwise), any right to trial by jury in respect of any
issue, claim, demand, action, or cause of action relating to the enforcement
or interpretation of the Agreement.

19.
No Admission of Liability. The Parties acknowledge that the allegations set forth
in the Investor Putative Class Action and Trustee Adversary are disputed and that this settlement
is reached between and among the Parties only as a best interest resolution and in no way is this
Agreement to be construed by any person as an admission of liability or wrongdoing on behalf of
any of the Parties.
20.
Each Party to Bear Its Own Fees and Costs. Except as otherwise stated in this
Settlement Agreement, the Proposed Plan and the Confirmed Plan, each of the Parties will bear
and is responsible for its own costs, expenses, and attorneys’ and professionals’ fees incurred in
connection with (a) the Trustee Adversary, (b) the Investor Putative Class Action, (c) the SubCon
Motion, (d), the Proposed Plan and Confirmed Plan, (e) the negotiation, preparation, execution,
and implementation of this Agreement, and (f) all other matters relating to the foregoing items.
21.
No Reliance. Except as specifically set forth in the Agreement, each party hereto
has relied solely on its own knowledge and judgment and/or upon advice from its own counsel in
entering into this Agreement and has not received or relied upon advice from any other party.
22.
Attorneys’ Fees. If any litigation or other court action, arbitration, or similar
adjudicatory proceeding is commenced by any Party to enforce its rights under this Agreement
against any other Party, all fees, costs, and expenses, including, without limitation, reasonable
attorneys’ fees and court costs, incurred by the prevailing Party in such litigation, action,
arbitration, or proceeding shall be reimbursed by the losing Party.
23.
Remedies Cumulative. Each and every right granted hereunder and the remedies
provided for under the Agreement are cumulative and are not exclusive of any remedies or rights
that may be available to any party at law, in equity, or otherwise.
24.
Successors and Assigns. All provisions of the Agreement are binding upon, inure
to the benefit of, and are enforceable by or against, the Parties and their respective heirs, executors,
administrators or other legal representatives and permitted successors and assigns, including, but
not limited to, any chapter 7 trustee or any liquidation trust (and its trustee and governing body)
established or appointed in any case under the Bankruptcy Code where the Debtor or any
Subsidiary Debtor is the debtor.
25.
Survival. The representations and warranties contained herein survive the
execution and delivery of the Agreement.
26.
No Waiver. Failure by any party to enforce any rights or remedies provided in this
Agreement shall not be deemed a waiver of those rights.
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to be duly

executed and delivered.

TUfuL
David'Wallase, Chapter 1l

Trustee

Alan Bamett

CPIF LENDING, LLC

By:
Title:

lSignature Page to Settlement Agreement by and among David Wallace, as Chapter I I Trustee,

CPIF Lendtury, LLC, andAlaeB*rett\
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IN MTNESS WHEREOF, the Parties hereto have
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caused this Agreement to be duly

executed and delivered.

David Wallace, Chapter l1

Trustee

a,fu
Alan Bamett

CPIF LENDING, LLC

By:

Title:

lSignature Page to Settlement Agreement by and among David Wallace, as Chapter 11 Trustee,
CPIF Lending, LLC, andAlan Barnettl
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